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1257+(51�',9,6,21
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�����������������������������������������������
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LQ�:DVKLQJWRQ�&RXQW\��0DU\ODQG�����
6WDWH�RI�0DU\ODQG��'HSDUWPHQW�RI���
1DWXUDO�5HVRXUFHV�������������������
������������������������������������
����������'HIHQGDQWV������������������
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$XJXVW����������
&RXUWURRP��$

%DOWLPRUH��0DU\ODQG�

027,21�)25�35(/,0,1$5<�,1-81&7,21���92/80(�,,

%()25(���7+(�+2125$%/(�*(25*(�/(9,�5866(//��,,,

)RU�WKH�3ODLQWLII�

'DYLG�0��)HGGHU��(VTXLUH
$UQROG�0��:HLQHU��(VTXLUH

)RU�WKH�'HIHQGDQW�

$GDP�'��6Q\GHU��(VTXLUH
-RKQ�%��+RZDUG��-U���(VTXLUH

3URFHHGLQJV�UHFRUGHG�E\�PHFKDQLFDO�VWHQRJUDSK\��
WUDQVFULSW�SURGXFHG�E\�FRPSXWHU�

BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB

3DWULFLD�*��0LWFKHOO��505��&55
)HGHUDO�2IILFLDO�&RXUW�5HSRUWHU�
����:��/RPEDUG�6WUHHW���WK�)ORRU

%DOWLPRUH��0DU\ODQG������
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3�5�2�&�(�(�'�,�1�*�6

������S�P��

7+(�&2857���*RRG�DIWHUQRRQ��HYHU\RQH���<RX�FDQ�JR�

DKHDG�DQG�KDYH�D�VHDW���0DGDP�'HSXW\��GR�\RX�ZDQW�WR�FDOO�WKH�

FDVH�IRU�PH���

7+(�&/(5.���<HV��<RXU�+RQRU���7KH�PDWWHU�QRZ�EHIRUH�

WKLV�&RXUW�LV�&LYLO�'RFNHW�1XPEHU�*/5����������&ROXPELD�*DV�

7UDQVPLVVLRQ�YHUVXV�����$FUHV�RI�/DQG���&RXQVHO�IRU�WKH�

3ODLQWLII�LV�$UQROG�:HLQHU�DQG�'DYLG�)HGGHU���&RXQVHO�IRU�WKH�

'HIHQGDQW�LV�$GDP�6Q\GHU�DQG�-RKQ�+RZDUG��-U���

7KLV�PDWWHU�FRPHV�EHIRUH�WKH�&RXUW�IRU�D�FRQWLQXHG�

SUHOLPLQDU\�LQMXQFWLRQ�KHDULQJ���

7+(�&2857���,�ZDQW�WR�WKDQN�HYHU\RQH�IRU�FRPLQJ�WR�

WKLV�KHDULQJ���$V�LQGLFDWHG�DW�WKH�SUHYLRXV�KHDULQJ��WKLV�

&RXUW�UHFHLYHG�DUJXPHQW��UHFHLYHG�DGGLWLRQDO�DXWKRULW\�IURP�

WKH�SDUWLHV��FRQVLGHUHG�RWKHU�DGGLWLRQDO�DUJXPHQWV�DV�ZHOO�LQ�

WKLV�PDWWHU�DQG�LQGLFDWHG�WR�WKH�SDUWLHV�WKDW�LW�LQWHQGHG�RQ�

LVVXLQJ�DQ�RUDO�RSLQLRQ�IRU�WKH�SXUSRVHV�RI�WKH�SUHOLPLQDU\�

LQMXQFWLYH�UHOLHI�WKDW�LV�EHLQJ�VRXJKW�E\�&ROXPELD�*DV�WKURXJK�

LWV�PRWLRQ�IRU�DQ�RUGHU�RI�FRQGHPQDWLRQ�LQ�WKLV�FDVH���

$W�WKH�RXWVHW��,�ZLOO�VWDWH�SULRU�WR�UHYLHZLQJ�WKH�

EDVLV�RI�WKH�RSLQLRQ�WKDW�DOWKRXJK�WKH�1DWXUDO�*DV�$FW�

FHUWDLQO\�GRHV�JUDQW�&ROXPELD�*DV�7UDQVPLVVLRQ��//&�WKH�SRZHU�

RI�HPLQHQW�GRPDLQ�WR�FRQGHPQ�ODQG��WKH�&RXUW�ILQGV�IRU�UHDVRQV�

WKDW�ZLOO�EH�VWDWHG�ODWHU�WKDW�WKH�1DWXUDO�*DV�$FW�GRHV�QRW�

3DWULFLD�*��0LWFKHOO��505��&55��)HGHUDO�2IILFLDO�&RXUW�5HSRUWHU
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DEURJDWH�VWDWH�VRYHUHLJQ�LPPXQLW\�RU�GHOHJDWH�WKH�8QLWHG�

6WDWHV
�VWDWH�VRYHUHLJQ�H[HPSWLRQ�WR�SHUPLW�&ROXPELD�WR�VXH�

WKH�6WDWH�RI�0DU\ODQG�IRU�DQ�RUGHU�RI�FRQGHPQDWLRQ�ZLWKRXW�

0DU\ODQG
V�FRQVHQW���7KXV��&ROXPELD�KDV�QRW�HVWDEOLVKHG�

WKUHH����ZKLFK�ZLOO�EH�RXWOLQHG�LQ�GHWDLO�EHORZ����WKUHH�RI�

WKH�IRXU�PDQGDWRU\�UHTXLUHPHQWV�IRU�REWDLQLQJ�SUHOLPLQDU\�

LQMXQFWLYH�UHOLHI��PRVW�QRWDEO\��D�OLNHOLKRRG�RI�VXFFHVV�RQ�

WKH�PHULWV�VLPSO\�EHFDXVH�WKH�(OHYHQWK�$PHQGPHQW�SUHFOXGHV�WKH�

6WDWH�IURP�EHLQJ�VXHG�E\�&ROXPELD�DV�D�SULYDWH�SDUW\��JLYHQ�

WKLV�&RXUW
V�RSLQLRQ�RI�WKH�FXUUHQW�FDVH�ODZ���

%\�ZD\�RI�EDFNJURXQG��WKLV�DFWLRQ�DULVHV�IURP�D�

FRQGHPQDWLRQ�GLVSXWH�RYHU�D�WUDFW�RI�ODQG�RZQHG�E\�WKH�

GHIHQGDQW��WKH�6WDWH�RI�0DU\ODQG�'HSDUWPHQW�RI�1DWXUDO�

5HVRXUFHV��LQ�WKH�SDWK�RI�D�QDWXUDO�JDV�SLSHOLQH�SURMHFW�

SODQQHG�E\�&ROXPELD���&ROXPELD�LV�LQGHHG�D�QDWXUDO�JDV�FRPSDQ\�

ZLWKLQ�WKH�PHDQLQJ�RI�WKH�1DWXUDO�*DV�$FW��DQG�DV�WKH�RZQHU�

DQG�RSHUDWRU�RI�RQH�RI�WKH�ODUJHVW�XQGHUJURXQG�QDWXUDO�JDV�

VWRUDJH�DQG�WUDQVPLVVLRQ�V\VWHPV�LQ�1RUWK�$PHULFD��&ROXPELD�

WUDQVSRUWV�DSSUR[LPDWHO\���ELOOLRQ�FXELF�IHHW�RI�QDWXUDO�JDV�

SHU�GD\���

2Q�-XO\�����������WKH�)HGHUDO�(QHUJ\�5HJXODWRU\�

&RPPLVVLRQ�JUDQWHG�&ROXPELD�D�FHUWLILFDWH�RI�SXEOLF�

FRQYHQLHQFH�DQG�QHFHVVLW\�FHUWLILFDWH�SXUVXDQW�WR�6HFWLRQ���RI�

WKH�1DWXUDO�*DV�$FW���7KH�FHUWLILFDWH�LWVHOI�DSSURYHV�WKH�

FRQVWUXFWLRQ�DQG�RSHUDWLRQ�RI�DSSUR[LPDWHO\������PLOHV�RI�

3DWULFLD�*��0LWFKHOO��505��&55��)HGHUDO�2IILFLDO�&RXUW�5HSRUWHU
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��LQFK�GLDPHWHU�QDWXUDO�JDV�SLSHOLQH��H[WHQGLQJ�IURP�H[LVWLQJ�

���LQFK�DQG����LQFK�SLSHOLQHV�LQ�)XOWRQ�&RXQW\��3HQQV\OYDQLD�

WR�D�VLWH�LQ�0RUJDQ�&RXQW\��:HVW�9LUJLQLD���%HWZHHQ�

3HQQV\OYDQLD�DQG�:HVW�9LUJLQLD��WKH�SLSHOLQH�ZLOO�FURVV�

:DVKLQJWRQ�&RXQW\��0DU\ODQG�DQG�WUDYHO�XQGHU�WKH�3RWRPDF�

5LYHU���

7KH�SURMHFW�URXWH�LQFOXGHV�����DFUHV�RI�ODQG�RZQHG�

E\�WKH�0DU\ODQG�'HSDUWPHQW�RI�1DWXUDO�5HVRXUFHV�IRU�ZKLFK�

&ROXPELD�QHHGV�D�ULJKW�RI�ZD\�HDVHPHQW�DQG�RWKHU�QHFHVVDU\�

SURSHUW\�LQWHUHVWV���7KH�HDVHPHQW�ZLOO�DOORZ�D�SRUWLRQ�RI�

DSSUR[LPDWHO\�������RU�������KRUL]RQWDO�����ZLOO�DOORZ�D�

SRUWLRQ�RI�DQ�DSSUR[LPDWHO\�������IRRW�KRUL]RQWDO�GLUHFWLRQDO�

GULOO�WR�SDVV�EHWZHHQ�����EHQHDWK�WKH�WUDFW�DQG�DW�

DSSUR[LPDWHO\�����IHHW�EHORZ�WKH�VXUIDFH�DQG�EHQHDWK�WKH�

3RWRPDF�5LYHU�DW�D�GHSWK�RI�DSSUR[LPDWHO\�����IHHW���7KH�WUDFW�

LV�DQ�LQWHJUDO�SDUW�RI�WKH�SURMHFW�URXWH�DSSURYHG�E\�WKH�

FHUWLILFDWH�DV�QHFHVVDU\�IRU�FRQVWUXFWLRQ��PDLQWHQDQFH��

RSHUDWLRQ��DOWHUDWLRQ��WHVWLQJ��UHSODFHPHQW�DQG�UHSDLU�RI�WKH�

SURMHFW���

&ROXPELD�DJUHHG�WR�SD\�WKH�0DU\ODQG�'HSDUWPHQW�RI�

1DWXUDO�5HVRXUFHV���������DQ�DPRXQW�PRUH�WKDQ�WKH�HDVHPHQW
V�

DSSUDLVHG�YDOXH��WR�GULOO�WKURXJK�WKH�WUDFW���+RZHYHU��WKH�

6WDWH�%RDUG�RI�3XEOLF�:RUNV�UHMHFWHG�WKH�0DU\ODQG�'HSDUWPHQW�

RI�1DWXUDO�5HVRXUFHV
�DJUHHPHQW�ZLWK�&ROXPELD��GHQ\LQJ�

FRQYH\DQFH�RI�WKH�HDVHPHQW��DQG�VXEVHTXHQW�QHJRWLDWLRQV�

3DWULFLD�*��0LWFKHOO��505��&55��)HGHUDO�2IILFLDO�&RXUW�5HSRUWHU
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EHWZHHQ�&ROXPELD�DQG�WKH�6WDWH�IDLOHG���

$V�D�UHVXOW��&ROXPELD�KDV�QRW�FRPPHQFHG�WKH�SURMHFW���

&ROXPELD�KDV�D�FRQWUDFWXDOO\�FRPPLWWHG�VHUYLFH�GHDGOLQH�RI�

1RYHPEHU����������DQG�&ROXPELD
V�FHUWLILFDWH�H[SLUHV�RQ�-XO\�

�����������&ROXPELD�WKHUHIRUH�XQGHUWRRN�WR�FRQGHPQ�WKH�

HDVHPHQW�E\�DXWKRULW\�RI�WKH�FHUWLILFDWH�DQG�SXUVXDQW�WR�

6HFWLRQ����I�K��RI�WKH�1DWXUDO�*DV�$FW���

2XW�RI�WKH����WUDFWV�WKDW�WKH�SURMHFW�URXWH�LPSDFWV��

&ROXPELD�KDV�QHJRWLDWHG�YROXQWDU\�DFTXLVLWLRQ�RI�HDVHPHQWV�

WKURXJK����SULYDWHO\�RZQHG�WUDFWV���,Q�DGGLWLRQ�WR�WKH�WUDFW��

&ROXPELD�KDV�\HW�WR�VHFXUH�HDVHPHQWV�WKURXJK�WKUHH�RWKHU�

WUDFWV�RZQHG�E\�WKH�1DWLRQDO�3DUN�6HUYLFH���

2Q�0D\�����������&ROXPELD�VXHG�0DU\ODQG�'HSDUWPHQW�

RI�1DWXUDO�5HVRXUFHV��ILOLQJ�LWV�&RPSODLQW�LQ�&RQGHPQDWLRQ�DQG�

D�0RWLRQ�IRU�DQ�2UGHU�RI�&RQGHPQDWLRQ�DQG�IRU�3UHOLPLQDU\�

,QMXQFWLRQ�DQG�D�0HPRUDQGXP�LQ�6XSSRUW���&ROXPELD�VHHNV�DQ�

RUGHU�RI�FRQGHPQDWLRQ�IRU�WKH�HDVHPHQW��WKH�DVFHUWDLQPHQW�DQG�

DZDUG�RI�MXVW�FRPSHQVDWLRQ��DQG�GDPDJHV�SURSHUO\�DWWULEXWDEOH�

WR�&ROXPELD
V�DFTXLVLWLRQ�RI�WKH�HDVHPHQW��DQG�ILQDOO\�DQ�

RUGHU�JUDQWLQJ�&ROXPELD�LPPHGLDWH�DFFHVV�WR�DQG�XVH�RI�WKH�

HDVHPHQW�SXUVXDQW�WR�WKDW�RUGHU�RI�FRQGHPQDWLRQ���

2Q�-XQH�����������0DU\ODQG�'HSDUWPHQW�RI�1DWXUDO�

5HVRXUFHV�ILOHG�LWV�RSSRVLWLRQ��DQG�RQ�-XQH����������&ROXPELD�

ILOHG�LWV�UHSO\���

$�SUHOLPLQDU\�LQMXQFWLRQ�LV�DQ�H[WUDRUGLQDU\�UHPHG\�

3DWULFLD�*��0LWFKHOO��505��&55��)HGHUDO�2IILFLDO�&RXUW�5HSRUWHU
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LQYROYLQJ�WKH�H[HUFLVH�RI�IDU�UHDFKLQJ�SRZHU�ZKLFK�LV�WR�EH�

DSSOLHG�RQO\�LQ�OLPLWHG�FLUFXPVWDQFHV�ZKLFK�FOHDUO\�GHPDQG�LW���

7KH�SXUSRVH�RI�D�SUHOLPLQDU\�LQMXQFWLRQ�LV�WR�SURWHFW�WKH�

VWDWXV�TXR�DQG�WR�SUHYHQW�LUUHSDUDEOH�KDUP�GXULQJ�WKH�SHQGHQF\�

RI�WKH�ODZVXLW��XOWLPDWHO\�WR�SUHVHUYH�WKH�&RXUW
V�DELOLW\�WR�

UHQGHU�PHDQLQJIXO�MXGJPHQW�RQ�WKH�PHULWV���$Q�DSSOLFDWLRQ�RI�

WKH�IROORZLQJ�IDFWRUV�LV�XVHG�WR�GHWHUPLQH�ZKHWKHU�D�

SUHOLPLQDU\�LQMXQFWLRQ�LV�ZDUUDQWHG��7KH�OLNHOLKRRG�RI�VXFFHVV�

RQ�WKH�PHULWV��ZKHWKHU�WKH�PRYHPHQW�ZLOO�IDFH�LUUHSDUDEOH�KDUP�

LQ�WKH�DEVHQFH�RI�SUHOLPLQDU\�UHOLHI��ZKHWKHU�WKH�EDODQFH�RI�

WKH�HTXLWLHV�IDYRUV�SUHOLPLQDU\�UHOLHI��DQG�ZKHWKHU�DQ�

LQMXQFWLRQ�LV�LQ�WKH�SXEOLF�LQWHUHVW���

,Q�WKLV�FDVH�&ROXPELD�PXVW�PHHW�DOO�IRXU�RI�WKHVH�

UHTXLUHPHQWV�WR�SUHYDLO�RQ�WKH�PRWLRQ�IRU�SUHOLPLQDU\�

LQMXQFWLRQ���:KHQ�WKH�EDODQFLQJ�WKH�KDUGVKLSV�GRHV�QRW�WLOW�

GHFLGHGO\�LQ�IDYRU�RI�WKH�SODLQWLII��WKH�SODLQWLII�PXVW�

GHPRQVWUDWH�D�VWURQJ�VKRZLQJ�RI�OLNHOLKRRG�RI�VXFFHVV�RU�D�

VXEVWDQWLDO�OLNHOLKRRG�RI�VXFFHVV�E\�FOHDU�DQG�FRQYLQFLQJ�

HYLGHQFH�WR�REWDLQ�UHOLHI���7KH�&RXUW�ZLOO�DQDO\]H��LQ�WXUQ��

HDFK�RI�WKH�IRXU�:LQWHU�IDFWRUV�LQ�WKLV�FDVH�WKDW�&ROXPELD�

PXVW�HVWDEOLVK���

1RZ�EHIRUH�WKH�GLVWULFW�FRXUW�FDQ�H[HUFLVH�LWV�

HTXLWDEOH�SRZHU�LQ�JUDQWLQJ�D�SUHOLPLQDU\�LQMXQFWLRQ�DQG�D�

FRQGHPQDWLRQ�DFWLRQ�E\�D�QDWXUDO�JDV�FRPSDQ\��WKH�&RXUW�PXVW�

ILUVW�GHWHUPLQH�ZKHWKHU�WKH�FRPSDQ\�KDV�D�VXEVWDQWLYH�ULJKW�WR�

3DWULFLD�*��0LWFKHOO��505��&55��)HGHUDO�2IILFLDO�&RXUW�5HSRUWHU
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FRQGHPQ�WKH�SURSHUW\�XQGHU�WKH�1DWXUDO�*DV�$FW���+HUH�WKHUH�

DSSHDUV�WR�EH�QR�GLVSXWH�WKDW�D�VXEVWDQWLYH�ULJKW�H[LVWV���

,QGHHG��ILUVW�LW�LV�D�PDWWHU�RI�SXEOLF�UHFRUG�WKDW�&ROXPELD�

KROGV�D�FHUWLILFDWH�RI�SXEOLF�FRQYHQLHQFH�DQG�QHFHVVLW\�LVVXHG�

E\�WKH�IHGHUDO�JRYHUQPHQW�WKDW�DFWXDOO\�DSSURYHV�WKH�SURMHFW���

7KH�FHUWLILFDWH�LV�YDOLG�DQG�GRHV�QRW�H[SLUH�XQWLO�-XO\�����

�������

6HFRQG��WKH�HDVHPHQW�&ROXPELD�LV�VHHNLQJ�LV�

QHFHVVDU\�WR�WKH�SURMHFW���7KH�HDVHPHQW�LV�SDUW�RI�D�

)(5&�DSSURYHG�SURMHFW�URXWH�DQG�VSHFLILFDOO\�QHFHVVDU\�IRU�WKH�

RSHUDWLRQ�RI�WKH�SURMHFW�WKDW�ZLOO�SDVV�EHQHDWK�WKH�WUDFW���

7KLUG��&ROXPELD�KDV�EHHQ�XQDEOH�WR�DFTXLUH�WKH�

HDVHPHQW�E\�DJUHHPHQW�DV�VKRZQ�E\�WKH�RIIHU�IRU��������IRU�WKH�

HDVHPHQW�ZKLFK�ZDV�GHQLHG�E\�WKH�0DU\ODQG�'HSDUWPHQW�RI�

1DWXUDO�5HVRXUFHV���$�IRUPDO�GHQLDO�RI�WKDW�FRQYH\DQFH�ZDV�

PDGH�E\�WKH�ERDUG���$QG�ILQDOO\��WKH�XQVXFFHVVIXO�QHJRWLDWLRQV�

ZLWK�WKH�%RDUG�RU�0DU\ODQG�'HSDUWPHQW�RI�1DWXUDO�5HVRXUFHV�

DIWHU�WKH�GHQLDO�RI�WKH�FRQYH\DQFH���7KHUHIRUH��&ROXPELD�

FHUWDLQO\�KDV�D�VXEVWDQWLYH�ULJKW��EXW�WKDW�GRHVQ
W�HQG�WKH�

DQDO\VLV�KHUH���

0DU\ODQG�'HSDUWPHQW�RI�1DWXUDO�5HVRXUFHV�DUJXHV�WKDW�

VRYHUHLJQ�LPPXQLW\��WKDW�EDUV�&ROXPELD
V�VXLW�QRWZLWKVWDQGLQJ�

&ROXPELD
V�DOOHJHG�VXEVWDQWLYH�ULJKW���7KLV�LV�D�

MXULVGLFWLRQDO�LVVXH�IRU�WKLV�&RXUW�ZKLFK�FDQ�EH�UDLVHG�VXD�

VSRQWH�DQG�LQGHHG�FDQ�EH�UDLVHG��VKRXOG�EH�UDLVHG�E\�WKH�&RXUW�

3DWULFLD�*��0LWFKHOO��505��&55��)HGHUDO�2IILFLDO�&RXUW�5HSRUWHU

�

�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��



VXD�VSRQWH�ZKHQ�VXFK�DQ�LVVXH�DULVHV���1HLWKHU�WKH�8QLWHG�

6WDWHV�6XSUHPH�&RXUW��WKH�8�6��&RXUW�RI�$SSHDOV�IRU�WKH�)RXUWK�

&LUFXLW��QRU�WKLV�&RXUW�KDV�FRQIURQWHG�DQ�LVVXH�OLNH�WKLV���

8SRQ�FRQVLGHUDWLRQ�RI�WKH�VWDWXWH�DQG�WKH�FDVH�ODZ�LQ�WKLV�

FDVH��WKH�QDWXUDO�JDV�FRPSDQLHV�GR�QRW�DSSHDU�WR�KDYH�WKH�

DXWKRULW\�XQGHU�WKH�1DWXUDO�*DV�$FW�RU�WKH�&RQVWLWXWLRQ�WR�

RYHUFRPH�WKH�VWDWH�VRYHUHLJQ�LPPXQLW\���$V�D�UHVXOW��&ROXPELD�

FDQQRW�DQG�LV�QRW�OLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV�RI�WKH�

FRQGHPQDWLRQ�DFWLRQ���

&ROXPELD�GRHV�QRW�KDYH�D�OLNHOLKRRG�RI�VXFFHVV�RQ�

WKH�PHULWV�EHFDXVH�WKH�0DU\ODQG�'HSDUWPHQW�RI�1DWXUDO�

5HVRXUFHV
�(OHYHQWK�$PHQGPHQW�LPPXQLW\�EDUV�VXLWV�DJDLQVW�

VWDWHV�LQ�IHGHUDO�FRXUW���$�VWDWH
V�LPPXQLW\�IURP�VXLW�LV�D�

IXQGDPHQWDO�DVSHFW�RI�WKH�VRYHUHLJQW\�ZKLFK�WKH�VWDWH�HQMR\HG�

EHIRUH�WKH�UDWLILFDWLRQ�RI�WKH�&RQVWLWXWLRQ�DQG�ZKLFK�WKH\�

UHWDLQ�WRGD\���

7KH�(OHYHQWK�$PHQGPHQW�WR�WKH�8QLWHG�6WDWHV�

&RQVWLWXWLRQ�SURYLGHV�WKDW�MXGLFLDO�SRZHU�RI�WKH�8QLWHG�6WDWHV�

VKDOO�QRW�EH�FRQVWUXHG�WR�H[WHQG�WR�DQ\�VXLW�LQ�ODZ�RU�LQ�

HTXLW\��FRPPHQFHG�RU�SURVHFXWHG��DJDLQVW�RQH�RI�WKH�8QLWHG�

6WDWHV�E\�WKH�FLWL]HQV�RI�DQRWKHU�VWDWH���1RWZLWKVWDQGLQJ�WKH�

(OHYHQWK�$PHQGPHQW�H[SOLFLW�PHQWLRQ�RI�RQO\�FLWL]HQV�RI�

DQRWKHU�VWDWH��WKH�6XSUHPH�&RXUW�RI�WKH�8QLWHG�6WDWHV�KDV�

FRQVWUXHG�WKH�(OHYHQWK�$PHQGPHQW�DV�DOVR�SURWHFWLQJ�VWDWHV�

IURP�IHGHUDO�FRXUW�VXLWV�EURXJKW�E\�LWV�RZQ�FLWL]HQV���7KXV��
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WKH�(OHYHQWK�$PHQGPHQW�EDUV�DFWLRQV�E\�DQ\�SULYDWH�FLWL]HQ�

DJDLQVW�WKH�VWDWH���

$GGLWLRQDOO\��VWDWH
V�LPPXQLW\�H[WHQGV�WR�DJHQWV�LQ�

VWDWH�LQVWUXPHQWDOLWLHV���$OWKRXJK�WKH�VWDWH�UHWDLQV�LPPXQLW\�

IURP�VXLW��WKLV�FRQVWLWXWLRQDO�EDU�LV�QRW�DEVROXWH�DQG�LV�

VXEMHFW�WR�WKUHH�H[FHSWLRQV���)LUVW��&RQJUHVV�PD\�DEURJDWH�WKH�

VWDWH
V�(OHYHQWK�$PHQGPHQW�LPPXQLW\�ZKHQ�LW�ERWK�XQHTXLYRFDOO\�

LQWHQGV�WR�GR�VR�LQ�DFWV�SXUVXDQW�WR�D�YDOLG�JUDQW�RI�

FRQVWLWXWLRQDO�DXWKRULW\���

6HFRQG��WKH�(OHYHQWK�$PHQGPHQW�SHUPLWV�VXLWV�IRU�

SURVSHFWLYH�LQMXQFWLYH�UHOLHI�DJDLQVW�VWDWH�RIILFLDOV�DFWLQJ�

LQ�YLRODWLRQ�RI�IHGHUDO�ODZ���

7KLUG��WKH�VWDWH�UHPDLQV�IUHH�WR�ZDLYH�LWV�(OHYHQWK�

$PHQGPHQW�LPPXQLW\�IURP�VXLW�LQ�IHGHUDO�FRXUW���

,Q�LWV�RSSRVLWLRQ��WKH�0DU\ODQG�'HSDUWPHQW�RI�

1DWXUDO�5HVRXUFHV�DUJXHV�WKDW�WKH�ILUVW�H[FHSWLRQ�GRHV�QRW�

DSSO\�EHFDXVH�&RQJUHVV�KDV�QRW�DEURJDWHG�WKH�VWDWH
V�LPPXQLW\�

IURP�VXFK�VXLW��VHFRQG�H[FHSWLRQ�GRHVQ
W�DSSO\�EHFDXVH�WKLV�

VXLW�LV�QRW�DQ�DFWLRQ�DJDLQVW�VWDWH�RIILFLDOV�IRU�DOOHJHG�

YLRODWLRQV�RI�ODZ��DQG�WKH�WKLUG�H[FHSWLRQ�GRHVQ
W�DSSO\�

EHFDXVH�WKH�VWDWH�KDV�QRW�FRQVHQWHG�WR�VXFK�VXLW���

&ROXPELD�DUJXHV�WKDW�&RQJUHVV�GHOHJDWHG�WKH�SRZHU�RI�

HPLQHQW�GRPDLQ�WR�QDWXUDO�JDV�FRPSDQLHV��LQFOXGLQJ�WKH�IHGHUDO�

JRYHUQPHQW�H[HPSWLRQ�IURP�VWDWH�VRYHUHLJQ�LPPXQLW\���7KH�&RXUW�

ILQGV�WKH�0DU\ODQG�'HSDUWPHQW�RI�1DWXUDO�5HVRXUFHV
�DUJXPHQW�
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PRUH�SHUVXDVLYH���

2XW�RI�GXH�FRQFHUQ�IRU�WKH�(OHYHQWK�$PHQGPHQW
V�UROH�

DV�DQ�HVVHQWLDO�FRPSRQHQW�RI�RXU�FRQVWLWXWLRQDO�VWUXFWXUH��WKH�

&RXUW�LQGLFDWHG�WKH�6XSUHPH�&RXUW�KDV�SUHVFULEHG�D�VWULQJHQW�

WZR�SDUW�WHVW�IRU�GHWHUPLQLQJ�ZKHWKHU�&RQJUHVV�KDV�DEURJDWHG�

WKH�VWDWH
V�VRYHUHLJQ�LPPXQLW\��ZKHWKHU�&RQJUHVV�KDV�

XQHTXLYRFDOO\�H[SUHVVHG�LWV�LQWHQW�WR�DEURJDWH�WKH�LPPXQLW\��

DQG�ZKHWKHU�&RQJUHVV�KDV�DFWHG�SXUVXDQW�WR�D�YDOLG�H[HUFLVH�RI�

SRZHU��FLWLQJ�WKH�6HPLQDO�7ULEH�RI�)ORULGD�FDVH���7KXV��

&RQJUHVV�PXVW�PDNH�LWV�LQWHQWLRQ�XQPLVWDNDEO\�FOHDU�LQ�WKH�

ODQJXDJH�RI�WKH�VWDWXWH���7R�GHWHUPLQH�ZKHWKHU�RU�QRW�&RQJUHVV�

KDV�DFWHG�SXUVXDQW�WR�D�YDOLG�H[HUFLVH�RI�LWV�SRZHU��WKH�&RXUW�

PXVW�DQVZHU�WKLV�TXHVWLRQ��:DV�WKH�DFW�LQ�TXHVWLRQ�SDVVHG�

SXUVXDQW�WR�D�FRQVWLWXWLRQDO�SURYLVLRQ�JUDQWLQJ�&RQJUHVV�WKH�

SRZHU�WR�DEURJDWH"��

7KLV�&RXUW�GHWHUPLQHV�WKDW�WKH�RQO\�FRQVWLWXWLRQDO�

SURYLVLRQ�WKDW�JUDQWV�&RQJUHVV�WKH�SRZHU�WR�DEURJDWH�VWDWH�

VRYHUHLJQ�LPPXQLW\�LV�WKH�(QIRUFHPHQW�&ODXVH�RI�6HFWLRQ���RI�

WKH�)RXUWHHQWK�$PHQGPHQW���1R�ORQJHU�GRHV�WKH�6XSUHPDF\�

&ODXVH��QRU�WKH�HQXPHUDWHG�SRZHUV�RI�&RQJUHVV��FRQIHU�

DXWKRULW\�WR�DEURJDWH�WKH�VWDWH
V�LPPXQLW\�IURP�VXLW�LQ�

IHGHUDO�FRXUW���

7KH�)RXUWK�&LUFXLW�GLG�KDYH�RFFDVLRQ�WR�DSSO\�WKH�

6HPLQDO�7ULEH�FDVH�ODVW�\HDU���,Q�$OOHQ�Y��&RRSHU��WKH�

SODLQWLIIV�DUJXH�&RQJUHVV�FOHDUO\�LQWHQGHG�WR�DEURJDWH�WKH�
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1RUWK�&DUROLQD
V�(OHYHQWK�$PHQGPHQW�LPPXQLW\�LQ�HQDFWLQJ�D�

&RS\ULJKW�5HPHG\�&ODULILFDWLRQ�$FW�DQG�GLG�VR�WKURXJK�

$UWLFOH�,�3DWHQW�DQG�&RS\ULJKW�&ODXVH�SRZHU���

)RFXVLQJ�RQ�WKH�VHFRQG�SURQJ�RI�WKH�6HPLQDO�7ULEH�

WHVW��WKH�)RXUWK�&LUFXLW�KHOG�WKH�&5&$�GLG�QRW�DEURJDWH�1RUWK�

&DUROLQD
V�VRYHUHLJQ�LPPXQLW\�EHFDXVH�&RQJUHVV
V�DELOLW\�WR�

HQDFW�OHJLVODWLRQ�WKURXJK�LWV�$UWLFOH�,�SRZHUV�KDV�EHHQ�

IRUHFORVHG�E\�6HPLQDO�7ULEH�DQG�LWV�SURJHQ\�ZKLFK�PDNHV�FOHDU�

WKDW�&RQJUHVV�FDQQRW�UHO\�XSRQ�LWV�$UWLFOH�,�SRZHUV�WR�

DEURJDWH�(OHYHQWK�$PHQGPHQW�LPPXQLW\���$GGLWLRQDOO\��WKH�

)RXUWK�&LUFXLW�H[SODLQHG�WKDW�WKH�6XSUHPH�&RXUW�KDV�KHOG�WKDW�

&RQJUHVV�PXVW�PDNH�LW�FOHDU�LW�LV�UHO\LQJ�XSRQ�WKH�)RXUWHHQWK�

$PHQGPHQW�DV�D�VRXUFH�RI�LWV�DXWKRULW\�ZLWKLQ�WKH�VWDWXWH�DW�

LVVXH�DQG�WKH�VWDWXWH
V�OHJLVODWLYH�KLVWRU\���1HLWKHU�WKH�

FLUFD�SURYLVLRQ�DW�LVVXH�QRU�WKH�OHJLVODWLYH�KLVWRU\�UHOLHG�RQ�

LQ�6HFWLRQ���RI�WKH�)RXUWHHQWK�$PHQGPHQW�DV�WKH�VWDWXWRU\�

VRXUFH�RI�DXWKRULW\��UDWKHU�WKH�OHJLVODWLYH�KLVWRU\�PDGH�LW�

UHDGLO\�DSSDUHQW�WKDW�LW�ZDV�EHLQJ�HQDFWHG�SXUVXDQW�WR�WKH�

&RS\ULJKW�&ODXVH�LQ�$UWLFOH�,�RI�WKH�&RQVWLWXWLRQ���

&ROXPELD�DUJXHV�WKDW�WKH�0DU\ODQG�'HSDUWPHQW�RI�

1DWXUDO�5HVRXUFHV�DVVHUWLQJ�VRYHUHLJQ�LPPXQLW\�WR�SUHYHQW�WKH�

SURMHFW�LV�D�GH�IDFWR�YLRODWLRQ�RI�WKH�6XSUHPDF\�&ODXVH�RI�WKH�

8QLWHG�6WDWHV�&RQVWLWXWLRQ���+RZHYHU��QHLWKHU�WKH�6XSUHPDF\�

&ODXVH�QRU�WKH�HQXPHUDWHG�SRZHUV�PD\�DXWKRUL]H�DEURJDWLRQ�RI�

WKH�VWDWH
V�VRYHUHLJQ�LPPXQLW\���&RQJUHVV�HQDFWHG�WKH�1DWXUDO�
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*DV�$FW�SXUVXDQW�WR�WKH�&RPPHUFH�&ODXVH�ZKLFK�LV�DQ�$UWLFOH�,�

HQXPHUDWHG�SRZHU���

7KH�SURYLVLRQV�RI�WKH�1DWXUDO�*DV�$FW�WKDW�JUDQW�

QDWXUDO�JDV�FRPSDQLHV�WKH�SRZHU�RI�HPLQHQW�GRPDLQ�GRHV�QRW�

VWDWH�WKDW�WKH�FRPSDQLHV�DUH�EHLQJ�JUDQWHG�LWV�DXWKRULW\�

SXUVXDQW�WR�6HFWLRQ���RI�WKH�)RXUWHHQWK�$PHQGPHQW���7KXV��

&RQJUHVV�GLG�QRW�PDNH�LWV�LQWHQW�XQPLVWDNDEO\�FOHDU�LQ�WKH�

VWDWXWH���1HYHUWKHOHVV��HYHQ�LI�����VWDWHG�WKDW�WKH�VWDWHV�

ZHUH�QRW�LPPXQH�IURP�VXLW��WKH�6XSUHPH�&RXUW�DQG�WKH�)RXUWK�

&LUFXLW�KDYH�FRQFOXGHG�WKDW�WKDW�ODQJXDJH�LV�QRW�HQRXJK�

EHFDXVH�WKH�DFW�LQ�TXHVWLRQ�ZDV�QRW�SDVVHG�SXUVXDQW�WR�WKH�

VROH�FRQVWLWXWLRQDO�SURYLVLRQ�JUDQWLQJ�&RQJUHVV�WKH�SRZHU�WR�

DEURJDWH��QDPHO\�6HFWLRQ���RI�WKH�)RXUWHHQWK�$PHQGPHQW���

&RQJUHVV�GLG�QRW��WKHUHIRUH��XQHTXLYRFDOO\�H[SUHVV�LWV�LQWHQW�

WR�DEURJDWH���

$V�WR�GHOHJDWLRQ��WKLV�&RXUW�ILQGV�DQG�GHWHUPLQHV�

IRU�WKLV�SUHOLPLQDU\�LQMXQFWLYH�UHOLHI�WKDW�&RQJUHVV�GLG�QRW�

GHOHJDWH�WKH�IHGHUDO�JRYHUQPHQW
V�H[HPSWLRQ�WR�VWDWH�VRYHUHLJQ�

LPPXQLW\���6LQFH�WKH�UDWLILFDWLRQ�RI�WKH�&RQVWLWXWLRQ��WKH�

VWDWHV
�VRYHUHLJQ�LPPXQLW\�KDV�EHHQ�SUHVHUYHG��DQG�WKH�VWDWHV�

RQO\�FRQVHQWHG�WR�VXLWV�EURXJKW�E\�RWKHU�VWDWHV�RU�E\�WKH�

IHGHUDO�JRYHUQPHQW��DQG�WR�VRPH�VXLWV�SXUVXDQW�WR�VXEVHTXHQW�

FRQVWLWXWLRQDO�DPHQGPHQWV���7KH�VWDWHV��KRZHYHU��UHPDLQHG�

LPPXQH�WR�VXLWV�EURXJKW�E\�SULYDWH�SDUWLHV�DQG�GLG�QRW�FRQVHQW�

WR�VXLW�E\�DQ\RQH�ZKRP�WKH�8QLWHG�6WDWHV�PLJKW�VHOHFW���7KLV�
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LV�ODQJXDJH�GLUHFWO\�IURP�%ODWFKIRUG�Y��1DWLYH�9LOODJH���

7KXV��DV�VWDWHG�LQ�WKH�PRVW�UHFHQW�FDVH�RI�6DELQH�

3LSH�/LQH��//&��D�SULYDWH�SDUW\�GRHV�QRW�EHFRPH�D�VRYHUHLJQ�

VXFK�WKDW�LW�HQMR\V�DOO�ULJKWV�KHOG�E\�WKH�8QLWHG�6WDWHV�E\�

YLUWXH�RI�&RQJUHVV
V�GHOHJDWLRQ�RI�HPLQHQW�GRPDLQ�SRZHU���

,Q�%ODWFKIRUG��$ODVND�QDWLYH�YLOODJHV�EURXJKW�VXLW�

DJDLQVW�D�VWDWH�RIILFLDO�IRU�PRQH\�DOOHJHGO\�RZHG�WR�WKHP�

XQGHU�D�VWDWH�UHYHQXH�VKDULQJ�VWDWXWH���7R�DYRLG�WKH�

GLIILFXOW\�RI�DUJXLQJ�DEURJDWLRQ��WKH�QDWLYH�YLOODJHV�DUJXHG�

LQVWHDG�WKDW�WKH�SURYLVLRQ�DW�LVVXH�GHOHJDWHG�WKH�IHGHUDO�

JRYHUQPHQW
V�VRYHUHLJQ�LPPXQLW\�H[HPSWLRQ�WR�WKH�QDWLYHV�

WKHPVHOYHV���7KH�6XSUHPH�&RXUW�UHMHFWHG�WKLV�DUJXPHQW��

H[SUHVVLQJ�GRXEW�WKDW�WKH�VRYHUHLJQ�H[HPSWLRQ�FDQ�EH�

GHOHJDWHG��HYHQ�LI�RQH�OLPLWV�WKH�GHOHJDWLRQ�WR�SHUVRQV�RQ�

ZKRVH�EHKDOI�WKH�8QLWHG�6WDWHV�LWVHOI�PLJKW�VXH���7KH�&RXUW�

ZHQW�RQ�IXUWKHU�WR�VD\�WKDW�HYHQ�DVVXPLQJ�WKH�GHOHJDWLRQ�RI�DQ�

H[HPSWLRQ�IURP�VWDWH�VRYHUHLJQ�LPPXQLW\�ZDV�WKHRUHWLFDOO\�

SRVVLEOH��WKHUH�ZDV�QR�UHDVRQ�WR�EHOLHYH�WKDW�&RQJUHVV�HYHU�

FRQWHPSODWHG�VXFK�D�VWUDQJH�QRWLRQ���

0RUH�UHFHQWO\��DV�LQGLFDWHG��WKH�'LVWULFW�&RXUW�IRU�

WKH�(DVWHUQ�'LVWULFW�RI�7H[DV�FRQVLGHUHG�WKHVH�TXHVWLRQV�LQ�DQ�

DOPRVW�LGHQWLFDO�FDVH���6DELQH��D�QDWXUDO�JDV�FRPSDQ\��VRXJKW�

WR�UHQHZ�D�ULJKW�RI�ZD\�DJUHHPHQW�WKDW�LW�KDG�ZLWK�D�SUHYLRXV�

ODQGRZQHU�RYHU�WKUHH�WUDFWV�RI�ODQG���7KH�ODQGRZQHU�RYHU�RQH�

WUDFW�RI�ODQG�ZDV�WKH�7H[DV�3DUNV�DQG�:LOGOLIH�'HSDUWPHQW�
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ZKLFK�GLG�QRW�DJUHH�WR�JLYH�6DELQH�WKH�ULJKW�RI�ZD\���6DELQH�

KDG�D�YDOLG�FHUWLILFDWH�RI�SXEOLF�FRQYHQLHQFH�DQG�QHFHVVLW\�

WKDW�KDG�EHHQ�LVVXHG�E\�WKH�FRPPLVVLRQ��LVVXHG�LQ����������,
P�

VRUU\��LVVXHG�LQ������DQG�VRXJKW�WR�H[HUFLVH�HPLQHQW�GRPDLQ�

XQGHU�WKH�1DWXUDO�*DV�$FW�WR�FRQGHPQ�VWDWH�ODQG��DUJXLQJ�WKDW�

LW�ZDV��LQ�IDFW��D�GHOHJHH�RI�WKH�IHGHUDO�JRYHUQPHQW���

7KH�GLVWULFW�FRXUW�KHOG�WKDW�6DELQH�ZDV�FRQIODWLQJ�

WZR�VHSDUDWH�ULJKWV�KHOG�E\�WKH�IHGHUDO�JRYHUQPHQW��WKH�ULJKW�

WR�H[HUFLVH�HPLQHQW�GRPDLQ�DQG�WKH�ULJKW�WR�VXH�VWDWHV�LQ�

IHGHUDO�FRXUW���7KH�&RXUW�H[SODLQHG�WKDW�WKH�IHGHUDO�

JRYHUQPHQW�PD\�H[HUFLVH�HPLQHQW�GRPDLQ�RYHU�VWDWH�ODQG��QRW�

GXH�WR�WKH�VXSUHPH�VRYHUHLJQ
V�ULJKW�WR�FRQGHPQ�VWDWH�ODQG�EXW�

EHFDXVH�WKH�IHGHUDO�JRYHUQPHQW�HQMR\V�D�VSHFLDO�H[HPSWLRQ�IURP�

WKH�(OHYHQWK�$PHQGPHQW���7KXV��WKH�VXLW�ZDV�EDUUHG�E\�WKH�

7H[DV�VRYHUHLJQ�LPPXQLW\���

&RQYHUVHO\��DV�SRLQWHG�RXW�E\�&ROXPELD��WKH�8QLWHG�

6WDWHV�'LVWULFW�&RXUW�IRU�WKH�'LVWULFW�RI�1HZ�-HUVH\�KHOG�ODVW�

\HDU�WKDW�D�VXLW�IRU�FRQGHPQDWLRQ�RI�VWDWH�ODQG�ZDV�QRW�EDUUHG�

E\�1HZ�-HUVH\
V�VRYHUHLJQ�LPPXQLW\�EHFDXVH�WKH�QDWXUDO�JDV�

FRPSDQ\�VWRRG�LQ�WKH�VKRHV�RI�WKH�VRYHUHLJQ�DV�D�UHVXOW�RI�

EHLQJ�YHVWHG�ZLWK�WKH�IHGHUDO�JRYHUQPHQW
V�HPLQHQW�GRPDLQ�

SRZHUV���7KLV�SDUWLFXODU�FDVH�GRHV�QRW�DGGUHVV�6HPLQDO�7ULEH��

$OGHQ��%ODWFKIRUG�RU�6DELQH��LQVWHDG�VLPSO\�QRWLQJ�WKDW�WKH�

1DWXUDO�*DV�$FW�H[SUHVVO\�JUDQWHG�QDWXUDO�JDV�FRPSDQLHV�WKH�

ULJKW�RI�HPLQHQW�GRPDLQ���7KH�&RXUW�FRQFOXGHV�WKDW�WKHUH�DUH�
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WZR�VHSDUDWH�DQG�GLVWLQFW�ULJKWV��RQO\�RQH�RI�ZKLFK�HPLQHQW�

GRPDLQ�WKH�IHGHUDO�JRYHUQPHQW�FDQ�GHOHJDWH���

,Q�&KDR�WKH�)RXUWK�&LUFXLW�GLVFXVVHG�D�

FRQVWLWXWLRQDO�DOWHUQDWLYH�WR�D�SULYDWH�SDUW\��VHHNLQJ�WR�VXH�

WKH�VWDWH�DQG�VKRZ�WKHUH�ZHUH�SULYDWH�SDUWLHV�FROOHFWLYHO\�

VXHG�WKH�9LUJLQLD�'HSDUWPHQW�RI�7UDQVSRUWDWLRQ�XQGHU�WKH�)DLU�

/DERU�6WDQGDUGV�$FW�IRU�DOOHJHG�QRQSD\PHQW�RI�FHUWDLQ�ZRUN���

7KH�VXLW�ZDV�GLVPLVVHG�WZLFH���%HFDXVH�RI�WKH�GLVPLVVDO��WKH�

6HFUHWDU\�RI�/DERU�LQWHUYHQHG���7KH�9LUJLQLD�'HSDUWPHQW�RI�

7UDQVSRUWDWLRQ�UDLVHG�LWV�VRYHUHLJQ�LPPXQLW\�GHIHQVH��DUJXLQJ�

WKDW�WKH�VXLW�ZDV�HVVHQWLDOO\�D�SULYDWH�VXLW���

7KH�)RXUWK�&LUFXLW�KHOG�WKDW�9LUJLQLD
V�VRYHUHLJQ�

LPPXQLW\�ZDV�QRW�D�EDU�WR�WKH�IHGHUDO�JRYHUQPHQW�VXLW�EHFDXVH�

WKH�IHGHUDO�JRYHUQPHQW�H[HUFLVHG�LWV�SROLWLFDO�UHVSRQVLELOLW\�

IRU�WKH�VXLW��ZKLFK�LV�ZLWKLQ�WKH�IHGHUDO�JRYHUQPHQW
V�

H[HPSWLRQ�IURP�VRYHUHLJQ�LPPXQLW\���7KH�&RXUW�FRPSDUHG�WKH�

LPSRUWDQFH�RI�D�FDVH�ZKHUH�WKH�IHGHUDO�JRYHUQPHQW�GHFLGHV�WR�

WDNH�DFWLRQ�DJDLQVW�D�VWDWH�RQ�EHKDOI�RI�HPSOR\HHV��ZKLFK�WKH�

VWDWH�FRQVHQWHG�WR�ZKHQ�UDWLI\LQJ�WKH�&RQVWLWXWLRQ��ZLWK�RQH�

LQ�ZKLFK�WKH�LQGLYLGXDOV�WDNH�DFWLRQ�DJDLQVW�WKH�VWDWH�WR�

ZKLFK�WKH�VWDWH�GLG�QRW�FRQVHQW���

)RXUWK�&LUFXLW�DOVR�QRWHG�WKH�6XSUHPH�&RXUW
V�GRXEWV�

LQ�%ODWFKIRUG�DV�WR�ZKHWKHU�RU�QRW�WKH�IHGHUDO�FRXUW�H[HPSWLRQ�

IURP�VWDWH�VRYHUHLJQ�LPPXQLW\�FDQ�EH�GHOHJDWHG�WR�SULYDWH�

LQGLYLGXDOV���

3DWULFLD�*��0LWFKHOO��505��&55��)HGHUDO�2IILFLDO�&RXUW�5HSRUWHU
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&HUWDLQO\�&ROXPELD�UHPLQGV�WKH�&RXUW�WKDW�6DELQH�LV�

QRW�ELQGLQJ��EXW�6DELQH�LV�SHUVXDVLYH�HVSHFLDOO\�LQ�OLJKW�RI�

WKH�)RXUWK�&LUFXLW
V�FRQFOXVLRQ�LQ�&KDR�ZKLFK�LV�ELQGLQJ���,I�

WKH�IHGHUDO�JRYHUQPHQW�GHHPV�LW�LPSRUWDQW�WR�FRQGHPQ�WKH�

0DU\ODQG�'HSDUWPHQW�RI�1DWXUDO�5HVRXUFHV
�ODQG��LW�LV�ZLWKLQ�

WKH�IHGHUDO�JRYHUQPHQW
V�ULJKW�WR�EULQJ�VXFK�DQ�DFWLRQ���

,QGHHG��EDVHG�XSRQ�WKH�DUJXPHQWV��LW�DSSHDUV�QR�GLVSXWH�ZLWK�

WKH�IHGHUDO�JRYHUQPHQW
V�SRZHU�WR�GR�VXFK���+RZHYHU��D�SULYDWH�

SDUW\�OLNH�&ROXPELD�*DV�GRHV�QRW�KROG�WKH�VDPH�SROLWLFDO�

UHVSRQVLELOLWLHV�RU�DQ\�SROLWLFDO�UHVSRQVLELOLWLHV�RI�WKH�

IHGHUDO�JRYHUQPHQW���$V�WKH�IHGHUDO�JRYHUQPHQW�ZRXOG�GR�WKH�

VDPH���%HFDXVH�WKH�0DU\ODQG�'HSDUWPHQW�RI�1DWXUDO�5HVRXUFHV�

GLG�QRW�FRQVHQW�WR�WKH�FRQGHPQDWLRQ�E\�SULYDWH�SDUWLHV�XQGHU�

WKH�1DWXUDO�*DV�$FW�DQG�EHFDXVH�&ROXPELD�LV�QRW�FRQVWUDLQHG�E\�

DQ\�SROLWLFDO�UHVSRQVLELOLW\�OLNH�WKH�IHGHUDO�JRYHUQPHQW�ZRXOG�

EH��WKH�SUHVHQW�VXLW�LV�EDUUHG�E\�WKH�0DU\ODQG�'HSDUWPHQW�RI�

1DWXUDO�5HVRXUFHV�IRU�WKH�SXUSRVHV�RI�WKLV�SUHOLPLQDU\�

LQMXQFWLYH�UHOLHI���,Q�HVVHQFH��WKH�&ROXPELD�*DV�LV�QRW�OLNHO\�

WR�VXFFHHG�RQ�WKH�PHULWV�RI�WKH�FDVH���

$V�IDU�DV�WKH�LUUHSDUDEOH�KDUP�LV�FRQFHUQHG��WKHUH
V�

QR�TXHVWLRQ��DQG�,�GRQ
W�EHOLHYH�WKHUH
V�DQ\�GLVSXWH��WKDW�

WKHUH�KDV�EHHQ�VLJQLILFDQW�ORVVHV�RU�ZLOO�EH�VLJQLILFDQW�

ORVVHV�LI�WKH�LQMXQFWLYH�UHOLHI�LV�QRW�JUDQWHG�LQ�WKLV�PDWWHU���

,QGHHG�WKHUH�DUH�VLJQLILFDQW�FRQWUDFWXDOO\�FRPPLWWHG�VHUYLFHV�

WKDW�DUH�LVVXHG��WKHUH�DUH�HDVHPHQWV�DQG�RWKHU�IRUHFDVWHG�KDUP�

3DWULFLD�*��0LWFKHOO��505��&55��)HGHUDO�2IILFLDO�&RXUW�5HSRUWHU
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ZKLFK�&ROXPELD�HQGV�XS�PDNLQJ��DQG�LQGHHG�PXFK�RI�WKDW�LV�QRW�

GLVSXWHG���6RPH�RI�WKLV�LV�WHPSHUHG�E\�WKH�IDFW�WKDW�&ROXPELD�

KDV�VWLOO�QRW�REWDLQHG�WKH�ULJKWV�WR�WKH�1DWLRQDO�3DUN�6HUYLFH�

WUDFWV��EXW�QHYHUWKHOHVV��HVSHFLDOO\�LI�\RX�SXW�WKDW�DVLGH��

WKHUH�LV�D�OLNHOLKRRG�RI�LUUHSDUDEOH�KDUP�KDG�DQ�LQMXQFWLRQ�

QRW�EHHQ�JUDQWHG���

7KH�EDODQFLQJ�RI�WKH�HTXLWLHV�KHUH�UHDOO\�WLSV�WKH�

VFDOHV�KHUH���&ROXPELD�DUJXHV�WKDW�WKH�EDODQFH�RI�WKH�HTXLW\�

LV�LQ�LWV�IDYRU�EHFDXVH��RI�FRXUVH��LQ�FRQGHPQDWLRQ�FDVHV��

WKH����W\SLFDOO\�EDODQFLQJ�WKH�HTXLW\�IDYRUV�WKH�QDWXUDO�JDV�

FRPSDQ\���+RZHYHU��LQ�WKLV�SDUWLFXODU�LQVWDQFH��WKH�0DU\ODQG�

'HSDUWPHQW�RI�1DWXUDO�5HVRXUFHV�FRXQWHUV�WKDW�WKH�KDUP�WR�WKH�

VWDWH
V�VRYHUHLJQ�LPPXQLW\�RXWZHLJKV�DQ\�EXVLQHVV�GLVUXSWLRQ�

RU�FRVW�WR�&ROXPELD�LQ�WKLV�FDVH���

&RQVLGHULQJ�WKHVH�DUJXPHQWV��ORVLQJ�WKH�(OHYHQWK�

$PHQGPHQW�LPPXQLW\�IURP�VXLW�WR�ZKLFK�LW�GLG�QRW�FRQVHQW�ZRXOG�

GLPLQLVK�0DU\ODQG
V�VRYHUHLJQW\���7KLV�LV�D�VLJQLILFDQW�HTXLW\�

FRQFHUQ��DQG�DV�D�UHVXOW��WKH�&RXUW�FRQFOXGHV�WKDW�WKH�EDODQFH�

RI�KDUGVKLSV�GRHV�QRW�ZHLJK�GHFLGHGO\�LQ�&ROXPELD
V�IDYRU��DQG�

DV�D�UHVXOW��&ROXPELD�PXVW�PDNH�D�VWURQJ�VKRZLQJ�RI�D�

VXEVWDQWLDO�OLNHOLKRRG�RI�VXFFHVV�ZKLFK�,�KDYH�DOUHDG\�

LQGLFDWHG�WKDW�WKH\�KDYH�QRW�GRQH���

&HUWDLQO\�DV�IDU�DV�WKH�SXEOLF�LQWHUHVW�LV�

FRQFHUQHG��WKHUH�LV�D�SXEOLF�LQWHUHVW�LQ�KDYLQJ�WKLV�SURMHFW���

+RZHYHU��WKHUH
V�DOVR�D�SXEOLF�LQWHUHVW�LQ�SURWHFWLRQ�RI�WKH�

3DWULFLD�*��0LWFKHOO��505��&55��)HGHUDO�2IILFLDO�&RXUW�5HSRUWHU

��

�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��



VWDWH
V�VRYHUHLJQW\��HVSHFLDOO\�EHIRUH�D�ILQDO�GHWHUPLQDWLRQ�

RQ�WKH�PHULWV�LQ�WKLV�DFWLRQ���$QG�DV�D�UHVXOW��IRU�WKHVH�

DIRUHPHQWLRQHG�UHDVRQV�DQG�IRU�WKH�UHDVRQV�,�SUHYLRXVO\�

VWDWHG��,
P�JRLQJ�WR�GHQ\�WKH�PRWLRQ�IRU�SUHOLPLQDU\�

LQMXQFWLYH�UHOLHI���

1RZ�0U��)HGGHU��0U��:HLQHU��DW�WKH�RXWVHW�KHUH��,
YH�

DOUHDG\�PDGH�D�GHWHUPLQDWLRQ�WKDW�,�GR�QRW�EHOLHYH����,�WKLQN�

(OHYHQWK�$PHQGPHQW�LPPXQLW\�DSSOLHV���6R�LQ�FRQFOXGLQJ�WKDW��

WKH�LVVXH�,�KDYH�EHIRUH�\RX�LV�WKDW�&ROXPELD�*DV��,�DP�

SUHSDUHG�DW�WKLV�SRLQW�LQ�WLPH�WR�GLVPLVV�WKLV�FDVH�RQ�

MXULVGLFWLRQDO�JURXQGV�WR�DIIRUG�&ROXPELD�WKH�DELOLW\�WR�EH�

DEOH�WR�WDNH�DQ�H[SHGLWHG�DSSHDO�XS�WR�WKH�)RXUWK�&LUFXLW��

JLYHQ�WKH�WLPH�FRQVWUDLQWV�WKDW�ZH
UH�XQGHU�KHUH���7KDW�ZD\�

WKH�)RXUWK�&LUFXLW�FDQ�WHOO�PH����WHOO�-XGJH�5XVVHOO�ZKHWKHU�

RU�QRW�KH
V�JRW�LW�ULJKW�RU�ZKHWKHU�RU�QRW�KH�JRW�LW�ZURQJ�

EHFDXVH�WKLV�LV�QRW�SDUWLFXODUO\�FOHDU�LQ�WKLV�FLUFXPVWDQFH���

6R�,�WDNH�LW��0U��)HGGHU��JLYHQ�WKH�&RXUW
V�UXOLQJ�

DQG�VWURQJ�UXOLQJ�UHJDUGLQJ�WKH�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�

PHULWV�LQ�WKLV�FDVH��,
P�SUHSDUHG�ULJKW�QRZ�IRU�WKH�UHDVRQV�

WKDW�,�SUHYLRXVO\�VWDWHG�WR�GLVPLVV�\RXU�FDVH�EDVHG�XSRQ�

MXULVGLFWLRQDO�JURXQGV�RQ�(OHYHQWK�$PHQGPHQW�DFWLRQ�DQG�EDVHG�

XSRQ�WKH�EULHILQJ�DQG�DUJXPHQW�LQ�WKLV�FDVH�DQG�DOORZ�\RX�WKH�

RSSRUWXQLW\�WR�ILOH��QRWH�DQ�LPPHGLDWH�DSSHDO�WR�WKH�)RXUWK�

&LUFXLW�RQ�DQ�H[SHGLWHG�EDVLV��JLYHQ�ZKDW�,
YH�DOUHDG\�VDLG�

DERXW�WKH�SRWHQWLDO�LUUHSDUDEOH�KDUP�WKDW�ZRXOG�EH�VXIIHUHG���

3DWULFLD�*��0LWFKHOO��505��&55��)HGHUDO�2IILFLDO�&RXUW�5HSRUWHU
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05��)(''(5���7KDQN�\RX��<RXU�+RQRU���*LYHQ�ZKHUH�\RX�

DUH�DV�D�OHJDO�FRQFOXVLRQ�RQ�WKH�(OHYHQWK�$PHQGPHQW��LWV�

DSSOLFDELOLW\�WR�WKH�IDFWV�DV�VWDWHG�RQ�WKH�UHFRUG��,�GRQ
W�

WKLQN�WKHUH
V�DQ\�DOWHUQDWLYH�EXW�IRU�WKH�&RXUW�WR�GLVPLVV�RQ�

WKDW�EDVLV���$QG�WKHQ�DV�\RX�VDLG��ZH
OO�QRWH�DQ�DSSHDO���

7+(�&2857���$EVROXWHO\���2I�FRXUVH��WKH�6HFUHWDU\�RI�

WKH�,QWHULRU�FRXOG�MXVW�ILOH�D�ODZVXLW��DQG�ZH�ZRXOGQ
W�EH�

KHUH���%XW�,�XQGHUVWDQG�WKDW�ZRXOG�EH�DQ�LQWHUHVWLQJ�

SUHFHGHQW���6R�ZH
OO�KDYH�WKH�)RXUWK�&LUFXLW�WDNH�D�ORRN�DW�

ZKDW�,
YH�GHWHUPLQHG�DQG�ZULWWHQ���

6R�EDVHG�XSRQ�WKLV��,
P�JRLQJ�WR�JR�DKHDG�DQG�GHQ\�

WKH�SUHOLPLQDU\�LQMXQFWLRQ�UHOLHI�IRU�WKH�UHDVRQV�WKDW�,�

VWDWHG�RQ�WKH�UHFRUG�LQ�ILQGLQJ�WKDW�&ROXPELD�*DV�FDQQRW�

VXFFHHG�RQ�WKH�PHULWV�RI�WKLV�FDVH�IRU�WKH�UHDVRQV�WKDW�,�

VWDWHG�DQG�WKH�UHDVRQV�LQ�WKH�EULHI���,
P�JRLQJ�WR�JR�DKHDG�

DQG�GLVPLVV�WKLV�FDVH�VXD�VSRQWH�RQ�D�MXULVGLFWLRQDO�JURXQG���

,
P�JRLQJ�WR�GHQ\�WKH�6WDWH
V�PRWLRQ�DV�PRRW�DW�WKLV�

SRLQW�LQ�WLPH�EHFDXVH�,�H[HUFLVHG�P\�LQGLYLGXDO�DXWKRULW\���

&RXQVHO��LV�WKHUH�DQ\WKLQJ�HOVH�WKDW�QHHGV�WR�EH�

SODFHG�RQ�WKH�UHFRUG�EHIRUH�ZH�FRQFOXGH"��

05��)(''(5���1R���7KDQN�\RX��<RXU�+RQRU���

7+(�&2857���,�KRSH�\RX�KDYH�D�VDIH�MRXUQH\�EDFN���

7KDQN�\RX�YHU\�PXFK�IRU�\RXU�DUJXPHQW���:HOFRPH�WR�%DOWLPRUH���

,�ZDQW�WR�WKDQN�WKH�6WDWH�DV�ZHOO�IRU�WKH�DUJXPHQWV���,W�ZDV�

DQ�H[WUDRUGLQDULO\�ZHOO�DUJXHG�FDVH��DQG�,�UHDOO\�HQMR\HG�WKH�

3DWULFLD�*��0LWFKHOO��505��&55��)HGHUDO�2IILFLDO�&RXUW�5HSRUWHU
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EULHILQJV�DQG�WKH�FKDOOHQJH���7KDQN�\RX���

05��)(''(5���7KDQN�\RX��<RXU�+RQRU���

05��61<'(5���7KDQN�\RX���

7+(�&/(5.���$OO�ULVH���7KLV�+RQRUDEOH�&RXUW�QRZ�

VWDQGV�DGMRXUQHG���

�3URFHHGLQJV�FRQFOXGHG�DW������S�P��

����������
����������,��3DWULFLD�*��0LWFKHOO��505��&55��GR�KHUHE\�FHUWLI\�
WKDW�WKH�IRUHJRLQJ�LV�D�FRUUHFW�WUDQVFULSW�IURP�WKH�
VWHQRJUDSKLF�UHFRUG�RI�SURFHHGLQJV�LQ�WKH�DERYH�HQWLWOHG�
PDWWHU��

����������'DWHG�WKLV���UG�GD\�RI�$XJXVW������

��������������������
BBBBBBBBBBBBBBBBBBBBBBBBBB

3DWULFLD�*��0LWFKHOO
2IILFLDO�&RXUW�5HSRUWHU�
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