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INTRODUCTION

On January 13, 2021, the U.S. Environmental Protection Agency (“EPA”) published in
the Federal Register a final action entitled “Pollutant-Specific Significant Contribution Finding
for Greenhouse Gas Emissions from New, Modified, and Reconstructed Stationary Sources:
Electric Utility Generating Units, and Process for Determining Significance of Other New
Source Performance Standards Source Categories” (“Final Rule”). 86 Fed. Reg. 2,542 (Jan. 13,
2021). In the Final Rule, EPA adopted a new and previously unannounced interpretation of
section 111(b) of the Clean Air Act, 42 U.S.C. § 7411(b), under which EPA seeks to limit its
ability to use section 111 to regulate emissions of greenhouse gases (“GHG”) from stationary
sources. Under this new legal interpretation, EPA deems the GHG emissions from any source
category that emits less than three percent of total United States GHG emissions not to
“contribute significantly” to air pollution that may reasonably be anticipated to endanger public
health or welfare, thereby rendering EPA unable to regulate those emissions under section 111.
Despite the clear danger posed by climate change, EPA’s new interpretation would permit the
agency to regulate only one source category under section 111: fossil-fueled power plants. EPA’s
new, artificially constrained interpretation of its own authority in the Final Rule would prevent
EPA from using section 111 to regulate GHG emissions from source categories that are
responsible for more than half of all U.S. GHG emissions from stationary sources.

Pursuant to Clean Air Act Section 307(b), and for the reasons set forth below, the States
of California (by and through Attorney General Xavier Becerra and the California Air Resources
Board), Connecticut, Delaware, Illinois, Maine, Maryland, the People of the State of Michigan,
the States of Minnesota, Nevada, New Mexico, New York, North Carolina, Oregon, Rhode

Island, Vermont, and Washington; the Commonwealths of Massachusetts, Pennsylvania, and



Virginia; the District of Columbia; Broward County; and the Cities of Boulder, Los Angeles,
New York, and South Miami (collectively, “States and Municipalities”) hereby petition EPA for
reconsideration of its Final Rule.

EPA failed to provide the public with notice and an opportunity to comment on its new
concept of employing a “natural breakpoint” to justify setting a threshold of significance under
section 111 and its new determination that three percent of total U.S. emissions is an appropriate
threshold. See 86 Fed. Reg. at 2,552. There was no description of such a concept or threshold in
the proposed rule. See Review of Standards of Performance for Greenhouse Gas Emissions from
New, Modified, and Reconstructed Stationary Sources: Electric Utility Generating Units, 83 Fed.
Reg. 65,424 (Dec. 20, 2018) (“Proposed Rule™). This rulemaking thus violated section
307(d)(3)(C) of the Clean Air Act, 42 U.S.C. § 7607(d)(3)(C), which requires EPA to publish in
its notice of proposed rulemaking a “statement of basis and purpose” that includes “the major
legal interpretations and policy considerations underlying the Proposed Rule.” EPA also failed to
provide in the Proposed Rule a reasoned explanation for reversing its previous legal position that
it need not make a “pollutant-specific significant contribution finding” prior to promulgating a
new source performance standard pursuant to section 111(b) of the Clean Air Act when that
source category had already been regulated under that section, nor did it propose reversing that

position. The public was thus deprived of an opportunity to comment on any such explanation.’

' The States and Municipalities intend to raise some, if not all, of these procedural and
substantive flaws in litigation pursuant to their recently filed petition for review (California v.
EPA, D.C. Cir. Case No. 21-1035). The States and Municipalities do not concede that any of the
issues discussed in this petition for reconsideration require exhaustion or have not been
exhausted. To the extent EPA believes the issues discussed in this petition for reconsideration
have not been exhausted, EPA should immediately grant this petition to avoid unnecessarily
wasting judicial and party resources, as the issues are “of central relevance to the outcome of the
rule.” 42 U.S.C. § 7607(d)(7)(B). Out of an abundance of caution, the States and Municipalities
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Reopening the proceedings for reconsideration of these issues would provide the
appropriate opportunity to comment on these changes to EPA’s prior interpretations of section
111. These issues are consequential on their own, and collectively they require reconsideration
and withdrawal of EPA’s Final Rule. Reopening the proceedings thus would facilitate a fully
informed decision by EPA.

BACKGROUND AND PROCEDURAL HISTORY

On December 20, 2018, EPA published the Proposed Rule. The stated purpose of the
Proposed Rule was to replace the GHG standards of performance for fossil-fueled power plants
that it had issued in 2015. 80 Fed. Reg. 64,510 (Oct. 23, 2015). EPA had correctly determined in
the 2015 rulemaking that it had legal authority to regulate GHG emissions from fossil-fueled
power plants under section 111(b)(1)(B). See id. at 64,530 (“In this rulemaking, the EPA has a
rational basis for concluding that emissions of CO> from fossil fuel-fired power plants, which are
the major U.S. source of GHG air pollution, merit regulation under CAA section 111.”). EPA
had also determined in 2015 that the facts in the record were sufficient to support findings under
section 111(b)(1)(A) that GHG emissions from this source category significantly contributed to
dangerous air pollution, to the extent that such findings were necessary. /d. at 64,530-31.

EPA stated in the Proposed Rule that it was not changing its legal interpretation of its
authority to regulate emissions from source categories under section 111(b) that were already
regulated under that section. After summarizing the legal justifications it relied on in the 2015
rulemaking to regulate GHG emissions from these sources, EPA reaffirmed that it was
“proposing to retain the statutory interpretations and record determinations” supporting its

authority to promulgate the 2015 standards of performance. 83 Fed. Reg. at 65,432 & n.25.

protectively submit this petition for reconsideration to bring these issues to EPA’s attention
before proceeding to brief the merits of its petition for review.
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Nevertheless, in a single footnote EPA invited comment on whether, in fact, it lacked the
authority to regulate GHG emissions from coal-fired power plants, the very thing it was
proposing to continue doing in the proposal. That footnote did not propose—nor even mention—
that EPA could require a numerical threshold for a “contributes significantly” finding, establish
that threshold through a “natural breakpoint” theory, or set that threshold at three (or any other)
percent of total U.S. GHG emissions. See id.

More than two years after issuing the Proposed Rule, EPA published a final rule that
dramatically departed from the proposal. Instead of revising the 2015 New Source Performance
Standards as it had proposed in 2018, the Final Rule did not address those standards at all and
left them untouched. But although EPA reaffirmed its 2015 finding under section 111(b)(1)(A)
that fossil-fueled power plants contributed significantly to dangerous air pollution, in the Final
Rule EPA issued new legal interpretations of its authority under section 111 that were not even
mentioned in the Proposed Rule and were contrary to its previous interpretations. Specifically,
EPA declared in the Final Rule that before issuing GHG performance standards for any source
category (including one already regulated under section 111), it must determine that GHG
emissions from those sources contribute significantly to dangerous air pollution, and, in making
that determination, EPA must deem emissions that constitute less than three percent of all U.S.
GHG emissions not to be significant. The result is that EPA has prevented itself from regulating
GHG emissions from all source categories other than fossil-fueled power plants. Further, to settle
upon this new three-percent threshold, EPA used a theory it had never before even mentioned
and still fails to justify: that a threshold should be set where EPA felt it saw a “natural

breakpoint” among sources.



Six days after EPA published the Final Rule setting out for the first time a mandatory
numerical threshold to be used for determining when a source category contributes significantly
to dangerous air pollution, the D.C. Circuit Court of Appeals upheld EPA’s 2015 finding that
fossil-fueled power plant GHG emissions contributed significantly to dangerous air pollution and
were subject to control under section 111—a finding EPA made without considering any
numerical threshold. The court rejected claims of petitioners in that case that “contributes
significantly” in section 111(b)(1)(A) must always “be measured by a ‘simple percentage
criterion’ or another metric,” concluding that nothing in the Clean Air Act or precedent
mandated such a determination. Am. Lung Ass’n v. EPA, 985 F.3d 914, 977 (D.C. Cir. 2021).

The States and Municipalities filed a timely petition for review of the Final Rule in the
D.C. Circuit on January 19, 2021 (California v. EPA, D.C. Cir. Case No. 21-1035).

LEGAL STANDARD

EPA must convene a reconsideration proceeding if a person raising an objection shows
that (1) it was “impracticable” to raise the objection during the public comment period, or
grounds for the objection arose after the public comment period; and (2) the objection “is of
central relevance to the outcome of the rule.” 42 U.S.C. § 7607(d)(7)(B). Impracticability turns
on whether the notice of proposed rulemaking provided “adequate notice” of the final rule. Clean
Air Council v. Pruitt, 862 F.3d 1, 10 (D.C. Cir. 2018). An objection is “of central relevance” if it
provides “substantial support for the argument that the regulation should be revised.”

Chesapeake Climate Action Network v. EPA, 952 F.3d 310, 322 (D.C. Circ. 2020).



ARGUMENT

I. IT WAS IMPRACTICABLE FOR THE STATES AND MUNICIPALITIES TO RAISE
OBJECTIONS TO EPA’S NEW LEGAL INTERPRETATIONS BECAUSE EPA FAILED TO
PROVIDE ADEQUATE NOTICE OF THEM IN THE PROPOSED RULE, IN VIOLATION OF
THE CLEAN AIR ACT.

EPA impermissibly adopted new statutory interpretations of the requirements of Clean Air
Act section 111(b)(1)(A), 42 U.S.C. § 7411(b)(1)(A), for the first time in the Final Rule.
Specifically, without providing notice, EPA (1) reversed its previous interpretation that it need
not make a new “contributes significantly” finding before regulating pollutants from a source
category already regulated under section 111, (2) determined it must establish a numerical
threshold as a prerequisite for a “contributes significantly” finding for GHG emissions,
(3) employed a “natural breakpoint” principle to ascertain that threshold, and (4) found that the
threshold must be three percent of total U.S. GHG emissions.

Section 307(d)(3) of the Clean Air Act, 42 U.S.C. § 7607(d)(3), requires EPA to issue a
specific notice of a “proposed rule” as a focal point for public comments, which “shall be
accompanied by a statement of its basis and purpose” that includes “the major legal
interpretations and policy considerations underlying the proposed rule.” The Proposed Rule,
however, did not propose or discuss the legal positions EPA adopts for the first time in the Final
Rule, nor did it provide any basis for developing a numerical significance threshold. At most, in
a single footnote, the Proposed Rule solicited comments on the general concept of whether EPA
should consider various approaches to regulating sources under section 111(b) other than what it

was therein proposing. Contrary to EPA’s passing reference to that footnote in the Final Rule,’

2 See 86 Fed. Reg. at 2,550 (“While EPA proposed to retain the position that it stated in the 2015
Rule that a pollutant-specific significant contribution finding is not required, it solicited
comment on whether such a finding is required, and that comment solicitation provided adequate
notice.”).



the public did not receive notice of nor opportunity to comment on EPA’s new legal
interpretations.

In Environmental Integrity Project v. EPA, 425 F.3d 992 (D.C. Cir. 2005), the D.C.
Circuit rejected a similar attempt by EPA to finalize what it had not even proposed. There, EPA
proposed to codify its interpretation of the rules through an amendment of regulatory text, but
wound up adopting a conflicting interpretation in the final action. In finding that EPA violated
the Administrative Procedure Act, the court observed that “[w]hatever a ‘logical outgrowth’ of
this proposal may include, it certainly does not include the Agency’s decision to repudiate its
proposed interpretation and adopt its inverse.” Id. at 998. The court explained that mentioning in
the proposal the converse of the Agency’s proposed position—as EPA did in footnote 25 of the
Proposed Rule—does not satisfy basic administrative rulemaking requirements:

EPA argues that it met its notice-and-comment obligations because its final

interpretation was also mentioned (albeit negatively) in the Agency’s proposal.

However, this argument proves too much. If the APA’s notice requirements mean

anything, they require that a reasonable commenter must be able to trust an

agency’s representations about which particular aspects of its proposal are open

for consideration. A contrary rule would allow an agency to reject innumerable

alternatives in its Notice of Proposed Rulemaking only to justify any final rule it

might be able to devise by whimsically picking and choosing within the four

corners of a lengthy “notice.” Such an exercise in “looking over a crowd and

picking out your friends,” does not advise interested parties how to direct their

comments and does not comprise adequate notice . . . .

Id. at 998 (citations omitted); see also See Small Refiner Lead Phase-Down Task Force v. EPA,
705 F.2d 506, 549 (D.C. Cir. 1983) (“EPA must itself provide notice of a regulatory proposal.
Having failed to do so, it cannot bootstrap notice from a comment.”); id. at 523 (“At a minimum,
failure to observe the basic APA procedures, if reversible error under the APA, is reversible error

under the Clean Air Act as well.”); Shell Oil Co. v. EPA, 950 F.2d 741, 760 (D.C. Cir. 1991)

(“[WThen a final rule bears little resemblance to the one proposed, the parties are deprived of



their [Administrative Procedure Act] rights to notice and comment.”).

Because EPA did not include its new interpretations in the Proposed Rule, it was
impracticable for the public to comment on EPA’s new positions. See Chesapeake Climate
Action Network, 952 F.3d at 320 (explaining that because nothing in the proposed rule indicated
EPA would set standards based on certain criteria, the final rule’s reliance on the criteria was not
a logical outgrowth of the proposal, and “[t]hus, it was impracticable for Petitioners to have
raised this challenge during the comment period”).

II.  IT WAS IMPRACTICABLE FOR THE STATES AND MUNICIPALITIES TO RAISE

OBJECTIONS TO THE FACTUAL AND METHODOLOGICAL BASES OF THE FINAL RULE

BECAUSE EPA FAILED TO PROVIDE NOTICE OF THEM IN THE PROPOSED RULE, IN
VIOLATION OF THE CLEAN AIR ACT.

Clean Air Act section 307 mandates that, in a proposed rule itself, EPA must provide the
public with the “factual data on which the proposed rule is based,” and “the methodology used in
obtaining the data and in analyzing the data.” 42 U.S.C. § 7607(d)(3). Section 307 also mandates
that “[a]ll data, information, and documents referred to in this paragraph on which the proposed
rule relies shall be included in the docket on the date of publication of the proposed rule.” /d.

Notice and comment rulemaking requires an agency to disclose the bases for its proposed
regulations, and “serves three distinct purposes.” Small Refiner Lead Phase-Down Task Force,
705 F.2d at 547. These include “(1) to ensure that agency regulations are tested via exposure to
diverse public comment, (2) to ensure fairness to affected parties, and (3) to give affected parties
an opportunity to develop evidence in the record to support their objections to the rule and
thereby enhance the quality of judicial review.” Am. Coke & Coal Chems. Inst. v. EPA, 452 F.3d
930, 938 (D.C. Cir. 2007); Util. Solid Waste Activities Grp. v. EPA, 901 F.3d 414, 442 (D.C. Cir.
2018). The public can only meaningfully analyze and comment on a proposed rule if it has

sufficient access to the data supporting the proposed rule. See Prometheus Radio Project v. FCC,



652 F.3d 431, 450 (3d Cir. 2011). Congress enacted section 307(d) of the Clean Air Act to
provide for even more rigorous requirements than under the Administrative Procedure Act to
ensure that the public and regulated community will have an adequate basis on which to
comment on EPA proposals. See, e.g., Schiller v. Tower Semiconductor, Ltd., 449 F.3d 286, 300
n.14 (2d Cir. 2006).

EPA did not even mention in the Proposed Rule the concept of basing a significance
threshold on a “natural breakpoint,” provide any rationale for a “natural breakpoint” principle,
nor discuss what data or methodology would be used to determine where an appropriate “natural
breakpoint” is located. EPA did not propose that significance under section 111(b)(1)(A) would
be determined based on whether the source category’s GHG emissions were above or below
three percent of the U.S. total and did not supply any data nor propose any methodology to
support the three-percent threshold as being related to the requirements of the statute. EPA’s
failure to propose or supply data or methodologies supporting its new positions render this
rulemaking illegal under the Clean Air Act.

Similarly, a final rule must not be based in part or in whole on information or data that
had not been placed in the rulemaking docket as of the time it is published. 42 U.S.C.

§ 7607(d)(6)(C). The rulemaking docket here does not include information or data analyzing the
“natural breakpoint” theory nor the three-percent threshold. Instead, EPA offered only circular
conclusions such as, in comparison to a 1.5-percent breakpoint, “EPA determined that 3 percent
of the U.S. GHG emissions was the best threshold,” and “EPA is determining that a threshold in
the form of a percentage is both reasonable and more appropriate for making the significance
determination in this rule based on a percent’s relative nature.” 86 Fed. Reg. at 2,553. It appears

from the absence of supporting analysis in the rulemaking docket that EPA simply invented these



concepts immediately prior to finalizing the rule, choosing a percentage threshold just high
enough to exclude the oil and natural gas source category from regulation.

As stated previously, EPA’s failure to even mention, let alone actually explain in the
Proposed Rule, the “natural breakpoint” principle and the three-percent threshold mean that the
Final Rule is not a logical outgrowth of the proposal, and it was impracticable for the States and
Municipalities to raise these objections during the comment period. EPA must, at a minimum,
convene a reconsideration proceeding to accept comments on its new determinations.

III. THE OBJECTIONS OF THE STATES AND MUNICIPALITIES ARE OF CENTRAL
RELEVANCE TO THE OUTCOME OF THE FINAL RULE.

The objections of the States and Municipalities are of central relevance to this rulemaking
because they provide substantial support for the argument that the Final Rule should be revised.

First, as described above, EPA failed to comply with the notice-and-comment
requirements of the Clean Air Act in issuing its new legal interpretations and in implementing its
arbitrary three-percent threshold for regulating GHG emissions. These improperly noticed new
positions are of central relevance to the Final Rule’s adoption because, given that EPA left the
2015 fossil-fueled power plant performance standards unchanged, they are in fact the only
operative provisions of the Final Rule. The Final Rule does not merely contain elements for
which the agency failed to provide adequate notice and opportunity for comment—the entire
basis and findings in the Final Rule lacked notice. Thus, if those new legal interpretations and
findings for which EPA failed to comply with the Clean Air Act’s rulemaking requirements were
stripped out, there would be no Final Rule remaining.

Second, EPA fails to provide a reasoned basis for its decision to apply a numerical
significance threshold to GHG emissions only, thereby carving out a new, atextual exception to

its authority under section 111 of the Clean Air Act. In the past five decades, EPA routinely
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applied the language of section 111(b)(1)(A) on a case-by-case basis to the factual circumstances
of specific source categories to determine which sources and pollutants could be regulated; it
never suggested that it could not carry out its obligations without first developing and then
applying a numerical threshold to constrain its judgment. See Am. Lung Ass’n v. EPA, 985 F.3d
at 977 (upholding section 111(b) significance finding for GHG emissions that was not based on
numerical threshold). In the Final Rule, however, EPA needlessly creates a barrier to regulation
of GHG emissions by interpreting the Clean Air Act to require the agency to set a numerical
threshold for regulating GHG emissions, but not any other air pollutants. There are no
differences between GHG and other air pollutants that would require EPA to create an exception
to its previous position that no such numerical threshold is required. Adopting an arbitrary
numerical cut-off would be especially unwarranted where EPA already found GHG emissions to
endanger public health and welfare, findings EPA has never rejected. See, e.g., 81 Fed. Reg.
35,763, 35,839-41 (June 3, 2016) (methane emissions from oil and gas sources); 80 Fed. Reg. at
64,530-31 (carbon dioxide emissions from fossil-fueled power plants).

Third, EPA provides no scientific, statistical, or statutory basis for employing a “natural
breakpoint” principle to circumscribe its Clean Air Act authority. EPA derives its new three-
percent threshold entirely from what it contends is a “natural breakpoint” among source category
emissions, but it never explains how it determined what a “natural breakpoint” is. The
rulemaking docket does not reflect any analysis by EPA of how a “natural breakpoint” is to be
determined either in general or with respect to source category GHG emissions data, nor does it
include any analysis of why it is permissible or useful to employ such a “natural breakpoint” in

this manner once it is determined.
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Fourth, setting a numerical threshold so high that EPA cannot use section 111 to regulate
GHG emissions from any source category except one is not supported by the U.S. Supreme
Court’s interpretation of the Clean Air Act. In Massachusetts v. EPA, 549 U.S. 497, 520 (2007),
the Court held that GHG meet the definition of “air pollutant” under the Clean Air Act, and it
premised its decision in American Electric Power v. Connecticut, 564 U.S. 410, 424 (2011), on
its view that section 111 applies to GHG emissions. See id. at 426-27 (Clean Air Act “directs
EPA to establish emissions standards for categories of stationary sources” where pollution from
those sources endangers public health or welfare). There is no reason to construe Congress’s
mandate in section 111(b)(1)(B) that EPA “shall” regulate sources that contribute significantly to
dangerous air pollutants to mean that EPA can limit its responsibility by creating a numerical
threshold that renders every source category but one beyond the scope of that section. Instead, it
is normal and proper for EPA to ground its determinations on the language of the Clean Air Act
instead of on extra-statutory benchmarks. See Coalition for Responsible Regulation, Inc. v. EPA,
684 F.3d 102, 122-23 (D.C. Cir. 2012) (rejecting claim that EPA must establish threshold of risk
or harm before determining whether air pollutant endangers public health or welfare), aff’d &
rev’d in part on other grounds, Util. Air Regulatory Grp. v. EPA, 573 U.S. 302 (2014).

Finally, EPA must take into consideration how the new three-percent threshold in the
Final Rule affects its ability to regulate GHG emissions from source categories that EPA says are
now beyond its reach. For example, the oil and natural gas source category, which EPA says is
just under the three-percent threshold it arbitrarily created, is the largest industrial emitter of
methane in the United States. 85 Fed. Reg. at 57,021-22. In 2018, existing oil and natural gas
sources emitted 163 million tons of methane in terms of carbon-dioxide equivalent. /d. at 57,022.

Methane is a potent greenhouse gas that, pound for pound, warms the earth 84 to 86 times more
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than an equivalent amount of carbon dioxide for the first two decades after release. “Methane . . .
contributes to warming of the atmosphere, which, over time, leads to increased air and ocean
temperatures, changes in precipitation patterns, melting and thawing of global glaciers and ice,
increasingly severe weather events, such as hurricanes of greater intensity and sea level rise.” 77
Fed. Reg. 49,490, 49,535 (Aug. 16, 2012). EPA fails to analyze how depriving itself of section
111 authority over this and other source categories interferes with its ability to protect the public
from air pollution that “endanger([s] public health or welfare.” See Am. Lung Ass’n v. EPA, 985
F.3d 914, 995 (D.C. Cir. 2021) (holding that where EPA “ignored the environmental and public
health effects of”” delaying GHG regulation through a rule implementing section 111(d), it failed
to consider an important aspect of the problem, “indeed, arguably the most important aspect,”
warranting vacatur of the rule). Furthermore, EPA’s determination in the Final Rule that it lacks
authority under section 111 to regulate GHG emissions from any source category other than
fossil-fueled power plants is contrary to the 2010 Settlement Agreement between EPA and many
of the States and Municipalities in which EPA agreed to issue a proposed rule pursuant to section
111(b) to control GHG emissions from the petroleum refinery source category. EPA has
repeatedly represented that it is continuing to determine how to comply with that Settlement
Agreement. See, e.g., Status Report, New York v. EPA, No. 08-1279 (D.C. Cir. Jan. 26, 2021),
ECF No. #1881958. EPA must reconsider the Final Rule to analyze the effect the three-percent
numerical threshold first adopted in the Final Rule will have on GHG emissions from source
categories other than fossil-fueled power plants.

RELIEF REQUESTED

For the foregoing reasons, the States and Municipalities respectfully request that the

Administrator withdraw the Final Rule, immediately convene a proceeding for reconsideration of
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the Final Rule under Clean Air Act section 307(d)(7)(B), and afford the interested public the

procedural rights due them under section 307(d)(3) through (5).
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