Ideology, Certiorari, and the Development of Doctrine in
the U.S. Courts of Appeals

Deborah Beim*
Department of Political Science
University of Michigan
dbeim@umich.edu

Kelly Rader
Department of Political Science
Yale University
kelly.rader@yale.edu

March 25, 2021

Abstract

We develop a new approach to empirical analysis of certiorari: one that is focused on
the Supreme Court’s interest in doctrinal development rather than an interest in review
and reversal of individual decisions. Using a dataset of intercircuit splits, we measure
the ideology of doctrine. Using this measure, we show that the Supreme Court is more
likely to resolve ideologically polarizing questions. We then show that Supreme Court
Justices’ votes are more polarized when they are deciding more polarizing questions.
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The U.S. Supreme Court is an important national policymaker. By virtue of being the
highest court in the land, Supreme Court opinions have national impact. By virtue of the
common law’s respect for precedent, its opinions have long-lasting impact. Since its impact
is so wide-ranging and near-permanent, the Supreme Court is very purposeful in selecting
which issues to address. Like other national policy-makers—Congress, for example—the
Court can choose to stay silent. But, uniquely among policy-makers, the Court cannot
speak on whatever it wishes; it must select from among a set of issues put forth in petitions
for certiorari. Therefore it is both important to understand how the Supreme Court chooses
which issues to address, and also particularly interesting to understand which issues the
Supreme Court chooses to address, and when it chooses to address them, since the choice is
both constrained and discretionary.

We advance a theory of certiorari of legal questions, that is, why and when does the Court
choose to address some legal questions but not others. We argue that the Supreme Court is
a resource-constrained, ideologically motivated supervisor of ideologically heterogeneous and
empowered lower courts. This notion borrows from the literature on certiorari that studies
interactions between the Supreme Court and the Courts of Appeals using a principal-agent
framework. That literature thinks about a Court that deploys its resources to make sure
lower courts are making individual decisions in line with the Court’s own preferences. That
is, the Court reviews decisions it does not “like” ideologically.

In an important conceptual shift, we focus on the Supreme Court’s task of deploying its
resources to propagate doctrine it likes. In this situation, the Court cares about doctrine, not
correcting individual decisions. It is resource-constrained, but in the sense that it is costly
to build doctrine (especially good doctrine from scratch). It supervises a diverse group
of lower courts that write and follow doctrine that the Supreme Court finds ideologically

appealing or ideologically unappealing. The Supreme Court is on the lookout for the best



opportunities for policy-making. As such, the Supreme Court tracks doctrinal development
in the lower courts, looking for legal issues that are especially attractive for review to advance
its ideological goals.

We focus on intercircuit splits and explain what kinds of intercircuit splits—that is, what
kinds of legal questions that have split the lower courts—an ideologically motivated Court
would seek out for review.

We argue that certain circuit splits present the Supreme Court with an attractive op-
portunity for doctrinal policy-making. In resolving a split, the Court can cheaply adopt one
(fully articulated and operable) doctrine while also obviating another. Thus, conditional on
wanting to resolve a split, an ideologically-motivated Court should most want to review an
ideologically polarized split, one with an ideologically allied side and an opposed side.

To test this prediction, we rely on an original dataset of circuit splits, some of which
have been resolved by the Supreme Court and some of which are ongoing. Uniquely, our
dataset comprises every case in every circuit involved in each split. We develop an empirical
approach to measuring the ideology of reviewable legal questions using these data. Because
we capture all appellate cases implicating a given legal question, our dataset of splits allows
us, for the first time, to characterize the ideological valence of the legal question itself.

Our approach assumes that a legal question has pre-existing plausible answers. (In a
circuit split, these answers are each articulated in precedent-setting majority opinions in
different circuits.) As appellate judges decide precedent-setting cases that present a given
question, they vote over those plausible answers. By observing their votes, we can infer the
ideologies of those answers. That is, we create measures of doctrinal ideology based on the
ideologies of the judges who endorsed, or chose not to endorse, those doctrines.

For each split in our dataset, we use appellate judges’ votes in precedent-setting cases

involved in the split to estimate the ideologies of each side of the intercircuit split. Our mea-



sure of split polarization, then, captures the degree to which Republican-appointed judges
line up on one side of the split while Democratic-appointed judges line up on the other. This
measure is theoretically-driven and also reflects empirical realities about U.S. Appellate court
decision-making.

We find that, indeed, the more polarized a circuit split is, the more likely the Supreme
Court is to review it. We corroborate this finding with an additional analysis of Supreme
Court merits votes, which shows that when the Court decides a case to resolve a polarized

split, the justices themselves polarize over the final decision.

1 Ideology and the review of individual decisions

Throughout the field of judicial politics, there is a sense that the Supreme Court’s certio-
rari decisions are, at least in part, ideologically motivated. In particular, the Court is thought
to review cases based on ideological distance. The further away a lower court decision is,
the more likely it is to be reviewed (and reversed) by the Court.

The idea that the Supreme Court engages in ideologically-motivated review dates back to
the late 1950s (Schubert| (1959), see also|Robert L. Boucher and Segal (1995]) and cites infra).
This notion was formalized in principal-agent models of the judicial hierarchy (Cameron|1993;
Songer, Cameron and Segal 1995; McNollgast|[1995; Cameron, Segal and Songer|[2000; [Spitzer
and Talley| 2000). Broadly, these models assert that the Supreme Court is a supervisor of
lower courts and is focused on whether lower courts are making individual decisions in line
with the Supreme Court’s own preferences. The lower courts are a diverse group, some
of whom would try to make evasive decisions if left unsupervised. However, the Supreme
Court is resource-constrained, in the sense that it is costly to review any given lower court’s
decision. The Supreme Court then faces the classic problem of a principal who must use

limited tools to induce compliance in its lower court agents. So the Supreme Court grants



certiorari not only to enforce its preferences directly by reversing upon review, but also to
induce behavior in lower courts. In particular, fear of review and reversal may cause lower
courts to abide by the Supreme Court’s preferences. Importantly, in this framework, the
Supreme Court’s focus is on monitoring individual decisions.

But the set of potential lower court cases for review, the certiorari docket, is large. In
recent years, litigants have filed around 7000 petitions for certiorari each term, and the Court
granted only about one percent of them. The Supreme Court cannot evaluate each petition
in exacting detail and must decide which to grant before knowing all the facts of each case.
Therefore, the Supreme Court uses “cues” (Tanenhaus et al.|1963)) to identify those decisions
most ripe for review.

From a principal agent perspective, the Supreme Court seeks to identify which cases are
likely to have been “non-compliant” (Songer, Segal and Cameron [1994)) with its preferred
legal policy in order to reverse them. The Court uses cues like the ideology of the lower
court judges who decided the case and the ideological valence of the case outcome to make
its best guess of which decisions with which it would disagree.

Ideologically-distant lower courts, then, are reviewed more often than proximate lower
courts, especially when they make decisions that are consistent with their relative ideological
predisposition (see e.g. Cameron, Segal and Songer||2000; Epstein et al. 2007; Sommer|2014]).
For example, ideological review may imply that a conservative Supreme Court would review
a liberal lower court that has made a liberal decision, rather than a conservative lower court
that had made a liberal decision (Cameron, Segal and Songer|2000)).

This literature focuses on error-correction, compliance, and punishment: the review of
individual decisions with which the Supreme Court disagrees for purposes of reversal. But,
as several of these papers acknowledge, the Supreme Court’s job is broader than that. The

Supreme Court must create doctrine before enforcing doctrine (Cameron, Segal and Songer



2000). A small handful of papers have analyzed how other Supreme Court goals interact
with compliance concerns. For example, a conservative Supreme Court may want to review
low quality liberal decisions (Carrubba and Clark 2012)) (so as to improve the law while
correcting a bad outcome). Because a conservative Supreme Court would implicitly trust
a conservative lower court’s liberal decision, the empirical test of such a theory is whether
a conservative Supreme Court targets liberal decisions made by liberal judges, especially if
those decisions are accompanied by seemingly low quality.

So strong is the expectation that the Supreme Court will thus seek out non-compliant de-
cisions, that there is a secondary literature about the implications of ideologically motivated
review (Klein and Hume|2003; Westerland et al. 2010) for lower court judges.

Indeed, there is plentiful empirical evidence to support the claim that the Supreme Court
reviews decisions it disagrees with. Foremost, the Supreme Court reverses most of the
decisions it reviews. It seeks those out: the Supreme Court tends to find those decisions
it disagrees with and review those (Summers and Newman|2011). Therefore the Supreme
Court relies on “cues” (Tanenhaus et al.|1963)) to predict which decisions are most likely to
be reversed upon review. Some of these cues are ideological: When the Supreme Court is
conservative, it disproportionately reviews cases with liberal outcomes (see e.g. |Caldeira and
Wright||1988; |Caldeira, Wright and Zorn|[1999; (George and Solimine|[2001}; |George and Yoon
2003).

But evidence is much more limited that the Supreme Court relies on the ideologies of
lower court judges to predict which cases should be reversed. Lindquist, Haire and Songer
(2007) find that fewer cases from conservative circuits (as measured by Giles Hettinger
Pepper scores) were heard during a time when the Supreme Court was conservative. (Owens
and Simon| (2011) find the opposite—as the Judicial Common Space distance between the

Supreme Court and lower court grows, review becomes less likely. (Cameron, Segal and Songer



(2000) find that liberal panels who make liberal decisions are more likely to be reviewed than
conservative panels who make liberal decisions, during a time when the Supreme Court was
conservative; |(Carrubba and Clark (2012)) find that the effect of ideology is parabolic—judges
who are somewhat but not too distant are most likely to be reviewed.

We share a theoretical insight developed in Bonneau et al.| (2007); Black and Owens
(2009), that the Supreme Court is strategic about the lay of the doctrinal land when deciding
whether to grant certiorari. These papers explaint that a Supreme Court justice may want
to grant certiorari if the expected Supreme Court opinion—mnamely, the ideal point of the
median justice—is closer to his ideal point than is the current legal status quo. Empirically,
however, these papers continue to predict that the Supreme Court will use lower court judges’
ideologies as a cue for selecting which cases to review.

And so there are two calls for attention. First, there is insufficient empirical evidence
that the Supreme Court relies on lower court judges’ ideologies as a cue for non-compliance.
Second, the focus on compliance paints an incomplete picture of the job of the judicial

hierarchy.

2 Ideology and the review and creation of doctrine

We present a new perspective on the role of ideology in certiorari decisions. Integral
to our perspective is the recognition that the Supreme Court does not monitor individual
decisions—or at least, not merely. We argue that the traditional principle agent approach
to studying ideologically motivated review largely misses the point in that the primary and
most important role of the Supreme Court is to create or promulgate doctrine, not to enforce
existing doctrine.

A Court that cares about enforcing doctrine cares about attributes of lower court cases

and case outcomes—did the correct party prevail according to Court’s preferred doctrine?



A Court that cares about promulgating doctrine cares about attributes of legal questions
and answers that lower courts articulate to determine which party prevailed.

As in a typical principal agent framework, we think of the Supreme Court as a resource-
constrained, ideologically motivated supervisor of ideologically heterogeneous and empow-
ered lower courts. But in an important conceptual shift, we focus on the Supreme Court’s
task of deploying its resources to make doctrine it likes. In this situation, the Court cares
about doctrine, not correcting individual decisions. The Supreme Court is unwilling to per-
form an error-correction function, orients itself toward doctrine rather than individual dispo-
sitions, and generally plays an “Olympian role” (Shapiro|2006)). It is resource-constrained,
but in the sense that it is costly to build doctrine (especially good doctrine, and especially
doctrine that is built from scratch.) It supervises a diverse group of lower courts, some of
which write and follow doctrine that the Supreme Court dislikes. The Supreme Court is on
the lookout for the best opportunities for policy-making. As such, the Supreme Court tracks
doctrinal development in the lower courts, looking for issues that are especially attractive.
It looks to the doctrine articulated in lower court decisions, where that doctrine may be
developed across a series of lower court decisions, across circuits and over time.

Unlike the monitoring court, the court we are imagining does not care about the ideolog-
ical direction of any one given lower court decision, nor about the ideologies of lower court
judges who made a particular decision. The court’s view, and its ambitions, are larger. This

Court cares about the ideological content of the doctrine itself.

3 Ideology and the review of intercircuit splits
We focus on ideologically-motivated doctrinal development through the review of inter-
circuit splits. Scholars of American courts have long known that justices are likely to review

cases involved in splits (see e.g. Roehner and Roehner|[1953; Tanenhaus et al|[1963; Ulmer



1984; Estreicher and Sexton |1984; (Caldeira and Wright| /1988, and cites infra). This early
scholarship focuses on the need to resolve intercircuit splits because the underlying legal
questions tend to be important and resolution provides doctrinal clarity. More recent work
has considered how the presence of an intercircuit split might moderate the effect of justice
ideology on the decision to grant cert to a particular petition (Epstein, Martin and Segal
2012; Black and Owens |2009)). But, following the distinction in [Perry| (1991)), scholars have
considered the desire to resolve a split to be a jurisprudential (legal) motivation, as opposed
to an outcome-concerned (ideological) motivation.

However one might characterize the Court’s motivation to resolve circuit splits, it is not
an overriding motivation. In the first systematic study of split resolution, Beim and Rader
(2019) show that, while legal factors are indeed at play in the Supreme Court’s decision about
whether and when to resolve a circuit split, two-thirds of circuit splits are never resolved,
even though almost all unresolved splits continue to generate significant litigation in federal
courts. If, then, the Supreme Court is not compelled to resolve all circuit splits, or even all
active and growing splits, for the sake of legal clarity, it must use additional considerations
to decide which splits to resolve. In a departure from previous studies of certiorari, we argue
that ideological considerations are among those reasons.

Intercircuit splits are a fertile area for ideologically-driven doctrinal development for at
least two reasons. First, an ideologically-motivated Court wishes to decide legal questions
that have ideological implications. When liberal judges and conservative judges line up on
opposite sides of a legal question, this tells the Court that the question has a clear ideological
valence. Second, the Supreme Court’s goal is doctrinal development but crafting law is costly
(Beim!2017; (Carrubba and Clark|[2012; Maltzman, Spriggs and Wahlbeck! 2000)). Intercircuit
splits make it easier to develop ideological doctrine by offering the choice between two legally-

plausible fully-articulated opposing doctrines.



How would a resource-constrained, ideologically-motivated, doctrine-seeking Court choose
which circuit splits to resolve? We argue that such a Court looks at the ideological polariza-
tion of a circuit split when deciding whether and when to resolve it: we claim the Supreme
Court is interested in reviewing questions that are polarizing. We call a split ideologically
polarized when one side of the split is more attractive to liberal judges than to conservative
judges, while the other side attracts conservative judges more than liberal judges.

This definition rests on the premise that a legal question arises, and that question has two
possible given answers—doctrine A or doctrine BE] The question, doctrine A, and doctrine
B, are each exogenous. As different appellate courts hear cases about this legal question,
judges sign on to one of doctrine A or doctrine B. As they do, we (the researchers) learn
about the underlying ideology of doctrine A and doctrine B. The question, or the doctrines,
are observed to be polarizing if doctrine A is very popular among Democratic appointees
and doctrine B is very popular among Republican appointees.

Why does the Court want to review splits like this in particular? Following Posner(1993),
we consider a justice whose primary objective is to maximize his leisure time. We assume
his secondary objectives are reputational and ideological. Therefore, when not playing golf,
the goal of a justice is to play the legal game, namely, to implement its preferred doctrine as
cheaply as possible by finding a convincing, high-quality legal justification for an ideologically
appealing outcome. Polarized splits offer a cheat code for the legal game (Posner|/1993, 2005)
so that such a justice can get back on the golf course sooner. When judges below polarize
across legal alternatives, this presents the Court with the opportunity to simultaneously
adopt an ideologically-preferred doctrine and obviate a not-preferred doctrine—and to do
so with little effort. Therefore justices who want to engage in ideological policy-making will

prefer to review a polarized split more than an unpolarized split.

' As an empirical matter, this is true. Among the splits we observe, 134 out of 137 have only two sides.
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Our conception of what the Court wants is also consistent both with a Court composed
of purely attitudinalist justices (Segal and Spaeth [2002)) and with ideologically-motivated
justices who are concerned for institutional legitimacy (Epstein and Knight||1998). For the
pure attitudinalist, that is, a justice who uses legal arguments instrumentally to achieve
policy ends, ideologically polarized splits guarantee that the justice’s ideologically-preferred
doctrine has plausible legal justification. Thus, such a justice gets what she wants and
cheaply. For those who pursue policy “strategically” with an eye toward maintaining insti-
tutional legitimacy, ideologically polarized splits provide the cover to engage in policymaking
through the “legal” process of granting cert to a case to resolve doctrinal confusion in the
lower courts.

Note that we speak of the Court as a unitary actor. This choice is intentional and
justifiable based on the particular context of the choice to review polarized verses non-
polarized splits. For any given petition, a majority of the justices—mnamely, those who know
they will be in the majority at the merits stage—prefer to review a case involved in a
polarized split more than a less polarized one. In particular, the justice who knows she will
be the merits median prefers a more polarized split. Therefore we don’t need individual cert

votes and can instead use the summary statistic of the court’s decision.

4 QOur data

Our data consists of 137 intercircuit splits, 43 of which were resolved and 94 of which
have not been resolved (and likely never will be). These splits began between 2005-2013, and
we observed them through 2015. For each split, we capture all appellate decisions involved
in the split, including 692 precedent-setting cases (cases of first impression) within each
circuit and 2,627 citing (subsequent) cases within each circuit that applied the rulings in the

precedent-setting cases. (See Beim and Rader| (2019) for more details.)
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Our interest is in which intercircuit splits get resolved, and when. The thrust of our
insight is that although the Supreme Court grants certiorari to individual cases, an individual
case is a mere vehicle; the object of the Supreme Court’s interest is in the legal issue presented
across multiple cases. Therefore, we collapse our data into opportunities for split resolution.
For a given split, an opportunity for resolution is a year in which there is at least one
appellate case that presented the question over which there is a split. This is a split-year
unit of analysis that we call “active year.” There are 409 such units in our data. Predictive
variables are coded either at the split active-year or split level, but summarize information
from each case involved in the split.

Our dependent variable is a dichotomous measure of whether an intercircuit split is
resolved in an active year. We code the dependent variable 1 if certiorari is granted, and
that grant ultimately leads to resolution of the intercircuit split. If there is no petition for
certiorari, or if the petition is denied, or if the petition is granted but the resulting opinion

does not resolve the intercircuit split, we code the dependent variable O.

4.1 Owur measure of polarization

Our primary question is whether the Supreme Court is more drawn to resolving ideolog-
ically polarizing questions, than questions that are less ideologically polarizing.

In developing our polarization measure, we take into account an important institutional
feature of the federal judicial hierarchy—mnamely, stare decisis within circuits. When decid-
ing a case of first impression, judges are relatively unconstrained: since there is no clear
precedent, they have relatively more leeway in making their decision. Subsequent appellate
panels are expected to follow circuit precedent and maintain the “law of the circuit.” Panel
composition, and panel ideology, may vary over time—but intracircuit stare decisis implies
that all panels within a circuit should use the same doctrine in their decisions. This practice

has important implications for studying the role of panel ideology in certiorari. The com-
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position of a panel is much more consequential in cases of first impression. Moreover, the
composition of that first panel should be influential in future panels’ decisions. Our empir-
ical strategy acknowledges this. We distinguish precedent-setting decisions within a circuit
(a.k.a. cases of first impression) from decisions following a previously-set precedent (a.k.a.
citing cases). This then allows us to estimate split polarization through the ideologies of the
judges who created the opposing doctrines in an unconstrained setting.

We use judicial behavior—judges’ ‘endorsements’ of a doctrine, in cases of first impression
in their circuit—as a measure of that doctrine’s ideological valence. In particular, we create
a measure of how popular a given doctrine is among Democratic appointees who hear cases
of first impression about that legal questionﬂ For each intercircuit split, we calculate the
proportion of Democratic appointees who heard a case in that split who took side A. (Which
side is A is arbitrary and is chosen without loss of generality.) We include Democratic
appointees who sided with the majority in cases on in which the majority endorsed side
A and also Democratic appointees who dissented from decisions of B.E| Then, we construct
the same measure for Republican appointees—we calculate the proportion of Republican
appointees who heard a case in the same split who took side A. Our measure of polarization
is the absolute value of the difference between the proportion of Democratic appointees

taking side A and Republican appointees taking side A.

2We use the party of the appointing president as a measure of individual circuit judges’ ideologies. This
is a standard measure of judicial ideology. See Epstein, Landes and Posner| (2013 page 199), [Kim| (2008]);
Kastellec| (2011)); Hinkle| (2017)); Beim, Clark and Lauderdale| (2020)), all of which show that Democratic and
Republican appointees make different decisions. The clear dichotomous nature of this measure is helpful
to us in constructing our measure of doctrine ideology, and so we choose to sacrifice the additional detail
offered by continuous measures such as Judicial Common Space scores.

3Most of the issues in our dataset have two essential positions, so dissenters who are addressing the
intercircuit split must typically take the opposite side’s position. Therefore, we choose to code them as if
they are taking that position. But there may be several issues at play in a case—not only the issue over
which there is a split, but other unrelated issues as well. The primary risk is that the dissenter agreed with
the majority on the issue over which there is a split, and disagreed on some other question that is relevant to
the disposition but irrelevant to us. We estimate this is less common than a disagreement on the split-issue,
so we code dissenters as on the opposite side of the split.
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We illustrate our measure with an example. In Schuette v. Coalition to Defend Affirma-
tive Action (134 S.Ct. 1623), the U.S. Supreme Court resolved an intercircuit split about
the use of affirmative action in college admissions. In 1997, a Ninth Circuit panel ruled that
a constitutional amendment banning the consideration of race in college admissions did not
violate the Equal Protection Clause (122 F. 3d 692 (CA9 1997)). Three judges—O’Scannlain
and Leavy (both nominated by Ronald Reagan), and Kleinfeld (nominated by George H.W.
Bush)—participated in the decision; none dissented. We thus want to classify this doctrinal
position as being quite popular with Republican appointees. In 2012, the Sixth Circuit split
from the Ninth when it issued an en banc decision, that a constitutional amendment ban-
ning the consideration of race in college admissions did violate the Equal Protection Clause
(701 F. 3d 466 (CA6 2012)). All of the Democratic appointees voted with the majority.
We thus want to classify this doctrinal position as being quite popular with Democratic ap-
pointees. Of the eight Republican appointees, only one voted with the majority. The other
seven Republican appointees dissented, functionally agreeing with the Ninth Circuit panel.
This reinforces our estimate that the Ninth Circuit’s position is popular with Republican
appointees. This is a very polarized split, as “Unconstitutional” was endorsed by 100% of
Democratic appointees who heard this question, and only 9% of Republican appointees. Our
polarization score for this split is .91.

Most splits do not exhibit such a high degree of polarization over doctrinal choices. Figure
shows the distribution of our polarization measure for all splits. In most splits, a side’s
popularity is roughly equal with Democratic appointees and Republican appointees.

We measure polarization as a fixed quantity that does not change over time. (In partic-
ular, we use polarization at resolution or truncation.) Our reasoning behind this decision is
as follows. We are interested in the ideological difference between Doctrine A and Doctrine

B. Which judges join/endorse Doctrine A, and which Doctrine B, is informative to us as
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researchers about the distance between the two. But judges joining one side or another does
not change the true distance between the doctrines. Moreover, we believe that the Supreme
Court justices always have more information than we do as researchers. We believe their
knowledge about polarization does not change over time—from the first cert petition they
receive, they have all the information about how polarizing a doctrine is. (That may or may

not be complete information—but time won’t teach them anything further.)

304

20+

Splits

10-

0.0 0.2 0.4 0.6 0.8 1.0
Polarization

Figure 1: Distribution of polarization measure. Histogram of our measure of polarization.
The dotted blue line shows the median (.33) and the solid blue line shows the mean (.38).
Polarization is measured once for each intercircuit split. For resolved splits, the measure is
polarization at the time cert was granted. For unresolved splits, the measure is polarization
at the time of the last observed lower court case (before 2015). N=137.
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4.2 Other variables

We are also interested in other characteristics of the legal question—most importantly,
whether one side is of higher quality. We use lopsidedness to measure this. Lopsidedness is
the absolute value of the difference in the number of circuits on each side of the split in a
given active yearﬁ

Note that we measure lopsidedness as a dynamic quantity. Whereas a doctrine’s ideo-
logical valence is fixed over time, other attributes—like quality and popularity—can change
over time. As more circuits agree with and refine the arguments of their sister circuits, a
doctrine becomes better (see e.g. Tiberi [1993; Klein 2002; Strayhorn|2020). Moreover, the
Supreme Court cares about not disrupting the legal lay-of-the-land. And so, as circuits
overwhelmingly join one side of the circuit split, it may become less critical for the Supreme
Court to weigh in—it may even become disadvantageous for the Supreme Court to weigh in.

Beim and Rader| (2019) show that several variables affect the Supreme Court’s decision
to resolve an intercircuit split. We control for these pertinent factors as well.

One relevant consideration is whether the intercircuit split is active. Questions that are
actively troubling Americans and actively occupying courts are more likely to be addressed
by the Supreme Court. To capture this, we account for whether there was a Precedent-setting
case this year. Precedent-setting case this year indicates the years (after the year in which
conflict began) in which one or more new circuits joined the intercircuit split. Precedent-
setting case this year is coded “1” in years a new circuit joined an existing split, and “0”
otherwise [l

We also measure whether the split is active by noting the conditions under which it

4For the three splits with three sides, we took the maximum absolute value of the difference in the number
of circuits on any two sides.

5 Precedent-setting case this year is also coded “1” in years a circuit issues a new precedent setting-case,
either because it switches sides in the split or because it reiterates its original position in a newer opinion.
This happens a total of six times in our data. Note that the first active years are all coded “0.”
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began. Dormant start indicates whether the first side was active or dormant when the split
began. It is a split-level indicator that is coded “1” if three or more years had passed since
the last case on the first side at the time the split began. Splits in which the first case on
each side of the split occurred in the same year, or less than 3 years apart, receive a “0” for
Dormant Start.

Relatedly, we count the number of circuits involved when conflict began in Num Circuits
Before Start.

Several individual actors can signal to the court that they should resolve an intercircuit
split. Among these are the Solicitor General, and individual judges deciding hearing cases
in the split. We account for their behavior by noting whether there was a Dissent this year
and whether there was a SG Petition this year.

Finally, we account for the Issue area addressed in the intercircuit split. We choose to
use a coarse measure of subject matter, and categorize the intercircuit splits in our data as
about Criminal Procedure, Economic Activity, or something else (including, for example,
questions about Civil Rights or the First Amendment.) In our regression, Other is the

omitted category.

5 Model and results

We are interested in how both fixed and time-varying characteristics of a split affect the
probability that a split is resolved in a given active year, conditional on the fact that it was
not resolved in a previous active year. And so we analyzed the data using a discrete time
proportional hazard model (Cox |[1972; [Rodriguez |2007)), which is a discrete time generaliza-
tion of the Cox proportional hazard model. Such a model can be simply estimated using a
basic logistic regression with indicators for each time period (Cox|/1972]).

We are primarily interested in the coefficient on Polarization. Is the Supreme Court more
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likely to resolve polarized splits than non-polarized splits?

Polarization °

Lopsidedness -

Dormant Start | ——e——:

Precedent-Setting Case This Year .
Num Circuits Before Start ——

Dissent This Year ——

SG Petition This Year .
Criminal Procedure —0—

Economic Activity ——

Figure 2: Effect of polarization on resolution. Coefficient plot of a piecewise proportional
hazard model predicting whether and when the Supreme Court resolves an intercircuit split.
Unit of analysis is the ‘active year’—a year in which there was a case in the intercircuit split.
N=409. See Table [I| for more details.

Table |1} and Figure 2| present the results of our regression analysis. The answer is yes:
the Supreme Court is more likely to review polarized splits than non-polarized splits. Expo-
nentiating the logit coefficients, we see that a change in polarization from the first quartile
(about .10) to the third quartile (.375) results in a 10% increase in the odds an intercircuit

split is resolved. The Court is up to 58% more likely to resolve a maximally polarized split
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than a completely unpolarized one (see |Gelman and Hill [2007, on the divide-by-four rule).

Lopsidedness also matters; the Supreme Court is more likely to review intercircuit splits
when they are more lopsided than when they are more balanced. The odds are just over
102% higher for an intercircuit split to be resolved when lopsidedness is at the third quartile
(.6) than at the first (.2). Note that much of what drives this larger effect size is the range
of lopsidedness—intercircuit splits tend to vary much more in their lopsidedness than their
polarization.

As in Beim and Rader| (2019)), the control variables matter as well. Accounting for these
doctrinal attributes (polarization and quality differential) does not change the results of

those underlying variables.

6 Polarization of Supreme Court decisions

Our results show that the Supreme Court is more likely to review ideologically polarizing
intercircuit splits, than intercircuit splits that are less ideologically polarizing. We believe
this is because the Supreme Court is itself an ideological policy-maker, composed of individ-
ual justices who seek to issue ideological doctrine. When resolving ideologically polarizing
intercircuit splits, a Supreme Court justice can more easily write good ideological doctrine.
Another implication of this theory is that those justices should themselves polarize in their
decisions on these same questions. In short, ideological polarization below should predict
ideological voting on the Supreme Court.

To evaluate this prediction, we present the results of three equivalent regressions that
each use a different measure of Supreme Court ideology. First, we created a measure of
Supreme Court polarization that is analogous to our measure of polarization among lower
court justices. Specifically, we measure Supreme Court polarization as the absolute value

of difference between the proportion of Democratic-appointed justices who took side A and
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the proportion of Democratic-appointed justices who took side B. We exclude unanimous
Supreme Court decisions from our analysis, and run a linear regression using split polariza-
tion to predict polarization among Supreme Court justices[

We also present two analyses using more familiar measures, derived from Martin-Quinn
scores (Martin and Quinn/2002)). We use the absolute value of the difference in mean Martin-
Quinn scores in the majority and minority coalitions, and again we exclude unanimous
decisions from our analysis (since the difference would not exist).

Finally, we create a measure of whether the majority coalition is “connected”—that is,
whether Martin-Quinn scores perfectly predict Supreme Court justices’ votes, or not. Here
we include unanimous decisions in the unconnected category; the result of which is that we
are predicting six Supreme Court decisions that were non-unanimous connected coalitions.

Table [2 presents the results of our regressions. The Supreme Court’s decisions are more
polarized when resolving polarized intercircuit splits than when resolving less polarized in-
tercircuit splits. This general result is true irrespective of the measure we choose for Supreme
Court polarization. (In Model I, the coefficient on polarization is statistically significant at
p=.056.)

Few intercircuit splits are very polarized; most have fairly low polarization scores. But
when intercircuit splits are very polarized, they are very likely to be resolved—and resolved

along ideological lines.

7 Discussion and conclusion
We present a theory of a Supreme Court that monitors doctrine in the lower courts,
looking for opportunities to cheaply pursue its policy ends by addressing legal questions with

an ideological valence. We develop a dataset and a measurement strategy that allows us to

6Note that neither split polarization nor lopsidedness at time of resolution (nor both) predicts whether
or not a Supreme Court decision will be unanimous. [Regression results in the appendix?TK].
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characterize this ideological valence in a sample of intercircuit splits. Consistent with our
prediction, we find that the Supreme Court is more likely to review ideologically polarized
intercircuit splits, and, in resolving such splits, the justices themselves polarize over the
outcome.

That is, ideological decision making behavior on lower courts sets the table for ideological
decision making on the Supreme Court. The implications of this finding for the development
of the law are profound. There is reason to believe that ideological decision-making oppor-
tunities will only increase, given the changes in the types of judges who are nominated and
confirmed in lower courts (Bonica and Sen|2021).

Ideological effects in the resolution of circuit splits are of particular interest because these
are the legal issues most likely to be addressed by the court. Scholars typically think this
is because the Court wishes to resolve legal ambiguity. We show that (at least some of the
time), it’s the Court weighing in on ideology wars in the lower courts.

The major theoretical and empirical contribution of this project is a shift from the extant
literature’s focus on the Court as an observer of cases to a Court as an observer of legal
questions, which may span many cases. We argue that doctrine is what the Supreme Court
really cares about. Thus, we advance the literature on certiorari by modelling what the
Supreme Court actually considers when making its docket—which legal questions to address,

when, and why.
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Split Begins —3.32%

(0.64)
Active Year 2 —6.00%
(1.37)
Active Year 3 —8.35*
(1.73)
Active Year 4 —7.13*
(1.55)
Active Year 5 —6.85*
(1.59)
Active Year 6 —7.07*
(1.76)
Active Year 7+ —5.27*
(1.39)
Polarization 2.30*
(1.06)
Lopsidedness This Year 2.11%
(1.04)
Dormant Start —1.31*
(0.62)
Precedent-Setting Case This Year 3.23*
(1.18)
Num Circuits Before Start —0.26
(0.45)
Dissent This Year 0.97*
(0.39)
SG Petition This Year 2.72%
(0.77)
Criminal Procedure —0.70
(0.45)
Economic Activity 0.96
(0.51)
N 409
AIC 228.25
BIC 485.12
log L —50.12

Standard errors in parentheses
Asterisk indicates significance at p < 0.05.

Num Circuits Before Start is standardized.

Table 1: Piecewise proportional hazard model predicting whether and when the Supreme
Court resolves a split. Units are active yearsQiél which there was a case in a split.



Polarization Diff. in mean M-Q score

Connected coalitions

Intercept 0.38*
(0.07)

Split Polarization 0.41
(0.20)

N 23

R? 0.16

2.27
(0.21)

1.53*
(0.56)
23

0.26

—0.04
(0.08)
0.66
(0.21)
43
0.19

Standard errors in parentheses

Asterisk indicates significance at p < 0.05.

Table 2: Three bivariate regressions
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