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in the position. But his Pentagon boss recommended him for the 

position, and in October 2003, six months before the Abu Ghraib 

revelations, he was hired. 

Goldsmith was not the first choice for the job, at least not from 

the White House's perspective. They had wanted John Yoo, who, 

as an assistant in the OLC, had been working closely with them 

since 9/n, an integral part of the "War Council," as its members 

called themselves, that included Cheney's lawyer David Addington 

and White House counsel Alberto Gonzales. But even as it gave Yoo 

power, this group did not ingratiate him with Ashcroft, especially 

because Yoo had not always consulted him before giving the White 

House his advice. Yoo, it seemed, was taking his orders from Gon

zales and Addington rather than from the attorney general himself, 

and when the White House recommended Yoo for the OLC post, 

Ashcroft seized the opportunity to remind everyone who was the 

real boss, telling White House chief of staff Andrew Card that Yoo 

was "not competent" for the job. Yoo recommended Goldsmith 

for the post and soon left Washington to teach at the UC Berke

ley School of Law. In his interview for the job, Goldsmith recalled, 

Ashcroft seemed focused on a single issue: "keeping the Attorney 

General in the loop." 

Goldsmith managed to assure Ashcroft of his loyalty. But he was 

friends with Yoo, he'd clerked for Anthony Kennedy alongside Gon

zales's top aide, and he'd been a team player at the Pentagon, so 

David Addington must have been surprised when Goldsmith, soon 

after taking office, informed him that he didn't think the exemp

tion the White House had claimed from the Geneva Conventions 

for enemy combatants would apply to civilians captured in Iraq and 

considered terrorists. Whatever crimes they had committed, Gold

smith reasoned, they were citizens of a sovereign country and thus 

entitled to the protections of international law. To treat them other

wise was to court international scorn and to leave the people mak

ing and carrying out the orders susceptible to prosecution for war 

cnrnes. 
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Goldsmith's analysis perplexed Gonzales, who said that he didn't 

understand "how terrorists who violate the laws of war can get the 

protection of the laws of war." And it infuriated Addington. "The 

President has already decided that terrorists do not receive Geneva 

Convention protections," he informed Goldsmith. "You cannot 

question his decision." The president had apparently also decided 

that anyone he designated as a terrorist was a terrorist and thus sub

ject to whatever treatment he saw fit to authorize. 

It was clear from the start that while Goldsmith was a staunch 

supporter of the war on terror, he was not going to massage the law 

into a shape that would give legal cover for the activities the White 

House was seeking to carry out. The rule of law had to come first. 

He would limit his analysis to "legality, regardless of what morality 

may indicate, and even if harm may result," as he had done with the 

Geneva Conventions question. He would not, in other words, be 

the War Council's man at Justice. He would not be their John Yoo. 

WHEN HE TOOK OVER THE OLC in October 2003, Goldsmith 

knew Yoo as a colleague, a squash partner, and a fellow traveler in 

conservative legal circles. He didn't know him as the legal architect 

of America's torture policies until about six weeks later, when Pat

rick Philbin, the lawyer who had taken over from Yoo when he left 

for Berkeley Law, alerted him to a Yoo memo that was, in his words, 

"out there." As Goldsmith later wrote, Philbin "was not squeamish 

about pushing the President's power to its limits. He was a longtime 

friend of Yoo .... Any worries he had about flaws in OLC's post 9/n 

national security opinions were informed and credible." 

So Goldsmith dug-first into the memo Philbin had pointed to, 

then into others Philbin had flagged. What he found alarmed him. 

Some of the opinions that guided counterterrorism policy, includ

ing detention and treatment of prisoners, were "deeply flawed: slop

pily reasoned, overbroad, and incautious in asserting extraordinary 

constitutional authorities on behalf of the President." Particularly 










































































































