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1 CHAPTER 8

2 REVISITING THE NECESSITY
: DEFENSE

4 Continental Casualty v. Argenting

5 JOSE E. ALVAREZ AND TEGAN BRINK*

6 “The Tribunal is thus faced with the task of determining the content of the concept of

7 necessity in Art, X1 [...] Since the text of Art. X1 derives from the parallel model clause of

8 the US. FCN treaties and fhese treafies in turn reflect the formulation of Art. XX of

9 GATT 1947, the Tribunal finds it more appropriafe to refer to the GATT and WTO
10 case law which has extensively dealt with the concept and requirements of necessity [...},
11 rather than te refer fo the requirement of necessity under customary international law™

1z INTRODUCTION

13 A series of recent arbitral decisions and annulment rulings issued under the auspices of the
14 World Bank’s International Center for the Settlement of Investment Disputes (ICSID} deal with
15 claimsagainst Argentina arising out of its econonic crisis in 2001-2002, Five cases arising under
16 the U.S.-Argentina bilateral investment treaty (BIT)?* have reached divergent interpretations of

* The author wishes to thank two anonymous peer reviewers for their helpful comments.
1. Continental Casualty v. Argentine Republic, ICSID Case No. ARB/03/9, award (September 5, 2008), § 192
[hereinafter Continental Casualty].

2. Treaty Between the United States of America and the Argentine Republic Concerning the Reciprocal
Encouragement and Protection of Investment, U.S.-Argentina, November 14, 1991, 31 LL.M. 124 [hereinalter
U.S.-Argentina BIT).
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316 JOSE E. ALVAREZ AND TEGAN BRINK

the relationship between Article XI of the BIT and the customary international law defense of
necessity. These divergences have not been resolved by subsequent ICSID annulment commit-
tees,® These inconsistent decisions have attracted considerable academic attention and raised
questions about the legitimacy of the international investment regime.! One of the most recent
decisions, Continental Casualty v. Argenting, has raised a more specific issue, however, that has
only begun to draw scholarly attention.® In that case, the tribunal, inspired by the Annulment
Committed’s decision in CMS v. Argenting, took the controversial path of importing the World
Trade Organization’s (W'TO) approach to necessity under Article XX of the General Agreement
on Tariffs and Trade (GATT)® into its interpretation of the U.S.- Argentina BIT. It used WTO law
in a manner that largely excused Argentina from liability.

Subsequent to the Continental award, two additional annulment rulings, in Enron and
Semipra, cast further doubt on the original resolution of Argentina’s defense under Article XTI of
the US.-Argentina BIT as rendered in earlier awards.” One of those rulings, the annulment deci-
sion in Sesmipra, annulled the original award on the basis that the original arbitraters had mani-
festly exceeded their powers by failing to apply the applicable treaty law (Article XI) and turning

3. Continental Casualty, supra note 1; Sempra Energy International v Argentine Republic, ICSID Case No.
ARB/02/16, award (September 28, 2007), annulled by Sempra Energy International v, Argentine Republic, deci-
ston on the Argentine Republic’s application for annulment of the award (June 29, 2010) {heveinafter Sempra annul-
ment}; Enron Corp., Ponderosa Assets, LB v. Argentine Republic, ICSID Case No, ARB/01/3, award (May 22,
2007}, annulled by Enron Creditors Recovery Corp, Ponderosa Assets, L.P. v. Argentine Republic, decision on the
application for annulment of the Argentine Republic (July 30, 2010) {hereinafter Enron annulment]; LG&E Energy
Corp. v. Argentine Republic, ICSID Case No, ARB/02/1, decision on liability (October 3, 2006) [hereinafter
LGe-El; CMS Transmission Co. v. Argentine Republic, ICSID Case No. ARB/01/8, award (May 12, 2005}, annul-
ment declined by CMS Gas Transmission Co, v, Argentine Republic, ICSID Case No. ARB/01/8, decision of the Ad
Hoc Comimittee on the application for annulment of the Argenfine Republic (September 25, 2007) [hereinafter CMS
annulment}.

4. José B Alvarez and Kathryn Khamsi, “1he Argentine crisis and foreign fnvestors: A glimpse into the heart of
the investment regime,” in Karl P. Sauvant, ed., Yearbook on international investment law and policy, 2008-2009
{New York: Oxford University Press, 2009}, available at: hitp://www.vcc.columbia.edu/pubs/documents/Alvarez-
final_000.pdf {last visited October 12, 2010); Jurgen Kurtz, “Adjudging the exceptional at international invest-
ment law: Security, public order and financial crisis,” 59 International and Comparative Law Quarterly 325 (2010);
William W, Burke-White, “The Argentine financial crisis: State Hability under BITs and the legitimacy of the
ICSID system,” 3 Asian Journal of WTO and Internationa! Health Law and Policy 199 (2008); William W. Burke-
White and Andreas Von Staden, “Investment protection in extraordinary times: The interpretation and applica-
tion of non-precluded measures provistons in bilateral investment treatics;’ 48 Virginia Journal of International
Law 307 (2008); Michael Waibel, “Two worlds of necessity in ICSID arbitration: CMS and LG&E,” 20{3} Leiden
Journal of International Law 637 (2007); Sarah E Hill, "The 'necessity defense’ and the emerging arbitral conflict
in its application to the U.S.-Argentina bilateral investment treaty;’ 13 Law and Business Review of the Americas
547 (2007); Stephen W. Schill, “International investment law and host state’s power to handle economic crises:
Comment on the [CSID decision in LG&E v. Argentina,” 24(3) Journal of International Arbitration 265 (2007);
David Foster, “Necessity knows no law!: LG&E v. Argentina’ 9(6) Infernational Arbitration Law Review 149
(2006},

5. See, e.g, Sarah Vasani, “Bowing to the Queen: Rejecting the margin of appreciation docirine in international
investment arbitration,” presented at the Third Annual Investment Treaty Arbitration Conference: A Debate and
Discussion-—Interpretation In Investment Arbitration, Washington, D.C. {April 30, 2009) (critiquing Continental
Casualty’s application of a margin of appreciation standard of review but not specifically addressing the merits of
the tribunal’s decision to apply the WTO's approach to necessity).

6, General Agreement on Tariffs and Trade, October 30, 1947, 61 Stat. A-11, 55 UN.T.S. 194 [hercinafter
GATT].

7. See Enron and Sempra annulments, supra note 3.
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instead to the customary defense of necessity; but the Sempra annulment committee did not
otherwise explain what Article XI meant.® Under the circumstances, the question of the mean-
ing of Article XI of the U.S.-Argentina BIT—and similar non-precluded measures clauses in
other BI'Ts—is bound to arise in other cases.® Continental’s resolution of that question may influ-
ence other tribunals, Continentals decision on point is also of interest given on-going debates
about whether or how WTO law ought to be considered in the course of interpreting the nearly
3,000 BI'Ts or investment chapters of free trade agreements now in existence.'®

‘This chapter considers the propriety of Continental’s approach. After summarizing that deci-
sion in the context of some select Argentina cases on point (Part A), we consider the justification
advanced by the tribunal for its approach and the resulting methodological difficulties that it
poses (Part B}, Part C presents alternatives more faithful to the traditional rules of treaty inter-
pretation that possibly would have yielded comparable results to those reached in Centinental,
In our conclusions, we identify potential lessons both about the interpretation of the necessity
defense in investor-State arbitration and about the resort to WTO law within the investment
regime,

LI v R I S B - P X
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15 A, CONTINENTAL CASUALTY IN CONTEXT

17 1. CONTEXT: THE ARGENTINA CRISIS CASES

18 Continental is one of a number of recent ICSI1> decisions dealing with claims against Argentina
19 that arose out of that country’s economic crisis in 2001-2002, It is one of a number of cases
20 brought by U.S. investors under the 1991 U.S.-Argentina BIT, including claims brought by priva-
21 tized public utility companies operating in Argentina such as CMS, Sempra, Enron, and LG&E."
22 TheU.S. investments in question were made during the wave of privatizations undertaken by the
23 Argentine government in the early 1990s as part of broader economic reforms, As is well known,
24 by the late 1990s, Argentina’s economy, and its fixed exchange rate between the peso and the US.
25 dollar, was under severe strain,'? In December 2001, Argentina enacted a series of decrees and
26 resolutions that sought to address the worsening economic situation, which had led to social

8. Sempra annulment, supra note 3, 99 165, 169-219,

9. Por one attempt to provide a framework for interpreting such non-precluded measure clauses, see Burke-
White and Von Staden, “Investment protection Int extraordinary times;” supra note 4.

10, See, e.g., Todd Weiler, “Prohibitions against discrimination in NAFTA Chapter 11" in Todd Weiler, ed,,
NAFTA investment law and arbitration: Past issues, current practice, future prospects {Ardsley: Transnational
Publishers, 2004}, p. 27. Of course, the question of the relationship between other international legal regimes, and
not just trade and investment, and whether more systematic integration of disparate regimes ta avoid the frag-
mentation of public international law is needed is now a fertile one. See, ¢.g., International Law Commission
(ILC), Study Group on the Fragmentation of International Law, “Fragmentation of inlernational law: Difficulties
arising from the diversification and expansion of international law)” UN Doe. A/CN.4/L.682 (April 13, 2006)
{finalized by Martti Koskenniemi) [hereinafter ILC Fragmentation Report); ILC, “Fragmentation of international
law: Difficulties arising from the diversification and expansion of international law)” in “Report ofthe International
Law Commission to the General Assembly,” 61 UN GAOR Supp. No, 10, p, 409, UN Doc, A/&1/10 (2006} {here-
inafter ILC Fragmentation Conclusions].

11, See cases cited supra note 3,

12, For a detailed assessment of the crisis, see International Monetary Fund (IMF), Independent Evaluation
Office, “The IMF and Argentina, 1991-2001" (2004), :
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and political instability. These measures, known collectively as “Argentina’s Capital Control
Regime,” included bank freezes and prohibitions on international currency iransfers (the
Corralifo), an end o the convertibility regime with the U.S. dollar, “pesification” of U.S, dollar
deposits, the rescheduling of term deposits (the Corralon), and defaults on debt obligations.

These government measures had a grave impact on the value and legal security of invest-
ments in Argentina, They led to the greatest number of investor-State claims filed against a
single State in history. In the cases considered here, the investors claimed multiple breaches of
the U.S.-Argentina BIT, including its umbrella clause,” its requirement to provide treatment in
accordance with international law, including fair and equitable treatment and full protection or
security,* and its guarantee ensuring compensation upon acts of expropriation.'* In Continental,
the claimant argued, in addition, that Argentina had violated the BIT’ free transfers guarantee,
that is, the treaty’s requirement that investors be permitted to make all transfers of capital refat-
ing to investments." In the cases surveyed here, the claimants sought compensation equal to the
amount of the damages suffered, in ranges from US$46.4 million in the case of Continental, to
approximately US$500 million in the case of Enron.

In all five cases considered here, Argentina was unsuccessful in its jurisdictional challenges.
In the proceedings on the merits, Argentina invoked defenses based on Argentine law, the treaty,
and customary international law. In particular, Argentina argued that it was excused from ail
Hability by Article XI of the U.S.-Argentina BIT and by the customary international law defense
of necessity. In each case Argentina contended, in other words, that the actions that it had taken
in the midst of its crisis were “necessary” to protect its “essential security” interests and to main-
tain “public order” as envisioned by Article XI of the U.S.- Argentina BT, which provides: “This
treaty shall not preclude the application by either Party of measures necessary for the mainte-
nance of public order, the fulfillment of its obligations with respect to the maintenance or resto-
ration of international peace or security, or the protection of its own essential security
interests)"¥

‘The tribunals in these cases all agreed that Article XI was not, contrary to Argentina’s claim,
“self-judging” or subject to an extremely deferential “good faith” standard of review.”® They also
all agreed that “economic” crises could, in principle, Impact on the “maintenance of public
order” or affect a State’s “essential security interests” and thus fall within the scope of the provi-
sion.”” However, these tribunals, and subsequent annulment committees, expressed divergent
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13. US.-Argentina BIT, supra note 2, Art. H(2)(c).

14. US.-Argentina BIT, supra note 2, Art, I1(2)(b).

15. U.S.-Argentina BIT, supra note 2, Art. IV,

16, US.-Argentina BIT, supra note 2, Art. V.

17, US.-Argentina BIT, supra note 2, Art. XL

18, Alvarez and Khamsi, “The Argentine crisis and foreign investors;” supra note 4, pp, 392-93, 395-96. But the
LG&E award was more ambiguous concerning the standard of review that it was applylng to the Argentine gov-
ernment’s decisions to invoke its emergency laws. See LG&E, supra note 3, § 214 (“Were the tribunal to conclude
that the provision is self-judging, Argentina’s determination would be subject to a good faith review anyway,
which does not significantly differ from the substantive analysis presented here”}.

19. See Alvarez and Khamsi, “The Argentine crisis and foreign investors,” supra note 4, p. 395. It addition, all the
original tribunals, with the apparent exception of Continental Castinlty, appeared to agree that Art, X1 of the U.S.-
Argentina BIT's reference to “the maintenance of public order” as its text implies refers to States’ police power,
that is, the power of governments to maintain internal public order {such as the imposition of martial law, cur-
fews, or other measure to safeguard the security of a State's citizens). They decided that the “maintenance of

08-Sauvant-ChoBindd 318 @ 10147/2011 5:24:31 P




QuP @CORREOTED PROQF - First Page Proofs, 17/10/2011, CENVEO

Revisiting the Necessity Defense 319

views on the interpretation of Article XI and, in particular, on the relationship between Article
XI and the customary international law defense of necessity as codified in Article 25 of
the International Law Commission’s Articles on Responsibility of States for Internationally
Wrongful Acts.”®

The original CMS tribunal, and the Sempra and Enron tribunals, concluded that Article XI
reflected the customary international law standard of necessity and that Argentina failed to sat-
isfy the requisites of that defense. LG&E, on the other hand, appeared to treat Article XI as a
distinct defense; that tribunal concluded that Argentina satisfied that defense and, as such, was
excused from liability for harms caused during the crisis. For its part, the CMS annulment com-
10 mittee, while it affirmed the monetary award rendered in the original CMS award, severely crit-
11 icized the earlier tribunal’s reliance on the customary international law defense of necessity,
12 suggesting that the arbitrators should have considered Article XI to be a distinct treaty defense.”
13 Asis further discussed infra, the Continental tribunal, relying on the CMS annulment decision,
14 treated Article X1 as a distinct defense. It found that in light of the commonalities between BITs,
15 the preceding network of friendship, commerce and navigation treaties (FCNs}), and the GATT,
16 WTO jurisprudence relating to the GATT's Article XX exceptions was “more appropriate” fo
17 making the determination of necessity called for by Article XI of the U.S.-Argentina BIT than
18 was the customary law defense of necessity.”
19 Many of these tribunals, including the CMS annulment committee, also diverged with
20 respect to the implications for liability should the defense in Article XI be found to have been
21 successfully invoked. Consistent with their determinations that Article XI and the customary
22 international law defense of necessity were functionally equivalent, the original tribunals in
23 CMS, Sempra, and Enron opined, in dicta, that as would be the case if the customary defense had
24 been invoked, successful invocation of Article XI would only preclude wrongfulness but would

WO N B W N e

public order,” a phrase which appeared in the then prevailing U.S. Model BIT, was, in short, a reference to this
traditional U.S. law concept and not to the far broader civil law concept of ordre public, permitiing all measures
that advance the public interest, Would it be the case, they argued, Art. XI would have been phrased differently.
That is, it would have referred to measures “necessary to protect the public welfare” See Alvarez and Khamsi,
“The Argentine crisis and foreign investors;” pp. 450-51. Compare Continental Castialfy, supra note 1, § 174
(orden priblico’ in the Spanish text [corresponds] to the same meaning in the French legal concept of ordre
public’ in public and criminal law”}. This determination is likely to have influenced that tribunal’s decision to
resort to WTO law. See also discussion frfra Part B, 2,

20, See International Law Commission, “Artictes on Responsibility of States for Internationally Wrongful Acts,”
in “Report of the International Law Commission to the General Assembly,” 56 UN GAOR Supp. No. 10, p. 26,
Art, 25, UN Doc. A/56/10 (2001), reprinted in 2 Yearbook of the International Law Conmmnission 1, UN Doc. A}
CN.4/SER.A/2001/Add.1 (Part 2) (2001} fhereinafter Articles of State Responsibility]. The divergent views
expressed among the original awards in CMS, Enron, Sempra and LGeF, as well as the CMS annutment ruling,
are summarized in Alvarez and Khamsi, “The Argentine crisis and foreign investors,” supra note 4, The Sempra
annulment decision agreed with the CMS annulment ruling that Art. XI and the customary defense of necessity
were distinct, but unlike the CMS annulment committee, found this to constitute annullable error, See Sempra
annulment, supra note 3, €9 165, 169-219. The Enrert annulment upheld the earlier tribunal’s legal finding that
Art. X had the same or similar meaning as the customary necessity defense, see Enron annulment, supra note 3,
¥ 403, but determined that the original Enren tribunal had incorrectly applied or explained the requisites of that
defense as established in Art, 25 of the Articles of State Responsibility. See Enron annulment, supra note 3, 1§
355-95, For the text of Art. 25 of the Articles of State Responsibility, see irfra note 65,

21. See CMS Annulment, supra note 3, 1€ 129-136,

22, Continental Casualty, supra note 1, § 192, But, as noted infra, Continental Casualty also suggested that the
.customary defense of necessity remained “relevant” but did not explain precisely how. See Continental Casualty,
¥ 168; see also discussion infra Part A, 2,
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not exclude any duty to compensate investors that would exist under international law, includ-
ing under the BIT.? The tribunals in LG&E and Continental, on the contrary, found that to the
extent Argentina had a valid defense under Article XI, its financial liability was excused; both
tribunals excused Argentina for any breaches of BIT obligations that occurred during that State’s
state of emergency? For its part, the CMS annulment committee seemed to agree with this
result. It opined that Article XI, unlike the customary international law defense of necessity,
which was only a “secondary” rule, was a “primary” rule that excludes all liability under the
BIT* The Sempra and Enron annulments found it unnecessary to address this point.

2. CONTINENTAL CASUALTY'S TREATMENT
OF THE NECESSITY DEFENSE

Unlike the other four cases discussed above, all of which involved gas utilities, Continental
Casualty concerned an insurance business. Continental was the U.S. subsidiary of CNA Financial
Inc. (CNA), a leading financial services provider, headquartered in Chicago. Continental, in
turn, owned and controlled CNA ART, one of Argentina’s leading providers of workers’ com-
pensation insurance, Like other insurance companies, CNA ART maintained a portfolio of
investments consisting mainly of low-risk assets, such as cash deposits, treasury bills and gov-
ernment bonds, Continental claimed that as a result of the measures introduced as part of
Argentina’s Capital Control Regime, it had suffered losses in the value of its assets totaling
US$46,4 million.?

In a departure from the preceding cases, the Continental tribunal did not begin by assessing
the merits of the claimant’s specific claims of treaty breach. "Taking its cue from the CMS annul-
ment committee’s contention that Article XI stated a “primary” rule or was a “threshold require-
ment” that derogates from the substantial obligations undertaken by BIT in so far as the
conditions for its invocation are satisfied,” Continental began instead by considering Argentina’s
necessity defense, The tribunal noted the “pervasive nature of these general [necessity] excep-
tions” which “might be such to absolve Argentina [...] from the alleged breaches*

Continental rejected the claimant’s contentions that “necessary” in Article XI should be
interpreted in accordance with its “ordinary meaning,” which was, in the view of the claimant,
something that “cannot be dispensed with or dene without” er was “indispensible”” The claim-
ants argued for this high standard on the basis of the plain meaning of Article X1, because of the
underlying customary international law defense of necessity, and because they contended that

23. CMS, supra note 3, § 388; Enron, supra note 3, § 260; Semipra, supra note 3, § 303,
24, Continental Casualty, supra note 1, 4 199; LG&E, supranote 3, § 124,

25. Tt set aside the finding on the wmbrella clause but this did not have implications for the quantum of damages
awarded, See CMS Annulment, supra note 3, ¥ 160,

26. Continental Casualfy, supra note 1, § 19. These claims included complaints that Argentina had violated spe-
cific government commitments made in connection with government bonds and government loans (GGLs}) held
by Continental in its portfolio. Continental also complained about Argentina’s decision of December 9, 2004 to
restructure Treasury bills (LETE) that it held.

27. CMS Annulment, supra note 3, € 129,
28. Continental Casualty, supra note 1, g 161,
29. Continental Casualty, supra note 1, ¥ 190.
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this interpretation was consistent with the object and purpose of a treaty; which sought to pro-
vide a stable framework for investment and to encourage and protect investments.”® Again fol-
lowing the lead suggested by the CMS annulment committee, the arbitrators in Continental
rejected the suggested equivalence between Article XI and the customary international law
defense of necessity.”! They decided that the customary international law defense of necessity’s
stricter standards, specifically its requirement that a State seeking to invoke the defense prove
that the measures that it took were the “only means” to address the crisis, was inapplicable”
Confronted with the need to come up with a distinct interpretation of the requisites of the
Article XI defense, that is, a distinct interpretation of the word “necessary, the Continental
arbitrators accepted Argentina’s contention that the term should be interpreted in line with
GATT and WTO case-law, that is, as not synonymous with “indispensable.”

That tribunal’s rationale for reaching to trade law for this purpose consisted of the single
sentence quoted at the beginning of this article, indicating merely that Article XI derived from
“the parallel model clause of the U.S. FCN treaties and these treaties in turn reflect the formuta-
tion of Article XX of GATT 1947.* Continental did not explore this justification any further, but
simply proceeded to set out the GATT/WTO approach and apply it to the facts at hand. Citing
the test in Korea — Beef,* it noted that the term “necessary” referred to a range of degrees of
connection, from “making a contribution to,” at the one end, to “indispensable,” at the other* In
order to determine whether a measure which was nof indispensable may nonetheless be “neces-
sary, the tribunal identified the “weighing and balancing” exercise set out in Korea - Beef and
followed in subsequent WTO cases. This approach requires consideration of the relative impor-
tance of the end pursued, the contribution of the means to that end and the restrictive impact on
international trade.” The tribunal recalled that a measure would nevertheless not be necessary
under GATT Article XX if a “less inconsistent alternative” was reasonably available. On this
latter point, it cited U.S. - Gambling®

WL N B W N e
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{...] an alternative measure may be found not to be “reasonable available” however, where it is
merely theoretical in nature, for instance, where the Responding Member is not capable of taking

NN
~ o

30. Continental Casualty, supra note 1, €€ 191-92,

31. Nevertheless, they were less than clear on whether they regarded Art. XT as lex specialis. In a loose approach
reminiscent of the LGeE tribunal, the arbitrators in Continental conceded that there may be a “Tink between the
treaty and customary [aw defenses, They “focusfed] on the analysis of Art. XI and the conditions of its applica-
tion, referring to the customary rule on [the] State of Necessity [...] only insofar as the concept there used assists
in the interpretation of Art, XIitself? Continental Casually, supra note 1, 1 168.

32, Continental Casualty, supra note 1, § 192. On the customary defense of necessity, see Articles of State
Responsibility, supra note 20, Art. 25, Continental Casualfy also appeared to reject the second element of that
defense, namely that the State be shown not to have contributed to the state of necessity, see Continental Casuaity,
1 234, but did conclude that given the conflicting economic advice that Argentina received, it could not be said
to have been barred by its own conduct from invoking the defense. See Continental Casualty, € 236.

33. Continental Casualty, supra note 1, § 85,

34. Continental Casually, supra note 1, § 192 {internal references omiteed).

35. Appellate Body Report, Korea—Measures Affecting Imports of Fresh, Chilled and Frozen Beef, WT/DSI61/
AB/R, WT/DS169/AB/R (adopted January 10, 2001 ) [hereinafter Korea — Beef].

36, Continental Casualty, supra note 1, § 193,

37. Continental Casualty, supra note 1, 194,

38. Appellate Body Report, United States — Measures Affecting the Cross-Border Supply of Gambling and
Betting Services, WI/DS285/AB/R (adopted April 20, 2005) [hereinalier ULS. - Gambling].
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it, or where the measure imposes an undue burden on that Member, such as prohibitive costs or
substantial technical difficuities. Moreover a “reasonable available” alternative measure must be a
measure that would preserve for the responding Member its right to achieve its desired level of
protection with respect to the objective pursued under paragraph {a} of Article X1V

In applying the WTO approach to the facts in Continental, the tribunal therefore considered
whether Argentina’s measures made a “material or decisive contribution” to protect the essential
security interests of Argentina, It found that they did. In particular, it found that they were:

[...] in part inevitable, or unavoidable, in part indispensable and in any case material or decisive
in order to react positively to the crisis, to prevent the complete break-down of the financial
system, the implosion of the economy and the growing threat to the fabric of Argentinean society
and generally to assist in overcoming the crisis. In the Tribunal’s view, there was undoubtedly “a

genuine relationship of end and means in this respect™®

In considering the question of reasonably available alternative measures, the tribunal asked
two questions: (i) whether alternatives to the measures, not in breach of the BIT, that would have
yielded equivalent results/relief might have been available when the measures challenged were
taken; and (ii) whether Argentina could have adopted different policies at some earlier time trat
would have avoided or prevented the situation that brought about the adoption of the chal-
lenged measures.”!

In seeking to answer these questions the tribunal emphasized that its mandate was not to
pass judgment on Argentinas economic policy or its “sovereign choices™? It noted that the
claimant had put forward a number of arguments as to why the measures were not necessary,
either because they were counterproductive or because alternatives existed, such as renegotia-
tion of debts, full dollarization of the economy, and shielding dollar-denominated contracts
from pesification. The tribunal was not convinced and concluded that the claimant had failed to
demonstrate reasonable alternatives available to Argentina.® Drawing on economic studies and
testimony and its own appraisal of the facts, the tribunal found: that the bank freezes were
necessary to prevent further capital flight that risked bankrupting the banks and exhausting
the country’s currency reserves;* that devaluation of the peso was inevitable in view of the
“economic unsustainability” of parity with the U.S, doltar;* that de-dollarization of contracts

39. Centinenial Casualty, supra note 1, § 195,
40. Continental Casualty, supra note 1, § 196 (internal references omitted).

41, Continenfal Casualty, supra note 1, § 198, The second inquiry, however, is not part of the WTO's approach
to necessity and is also not exactly the same as that demanded by the customary international law defense of
necessity. The customary defense requires, as Art. 25 of the Articles of State Responsibility indicates, that a State
claiming necessity prove that it did not substantially contribute to the underlying state of necessity. Continental
appears to recognize that it fs rejecting even this aspect of the customary defense, which stems from equitable
concerns and the general principle of unclean hands, See Continental Casualty, § 234 (rejecting this element of
the customary international law defense).

42. Continental Casualty, supra note 1, ¢ 199,
43. Cenfinental Casualty, supra note 1, ¢ 200-19.
44. Continental Castialty, supra note 1, § 205.
45. Continental Castalty, supra note 1, € 210,
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and deposits was necessary to “avoid unbearable asymmetries” in the allocation of the burden of
devaluation;* and that the suspension of payments and default and rescheduling of government
financial instruments was necessaty given the perilous state of Argentina’s finances and the need
to stabilize the banks and progressively reinstate the rights of depositors.*’

With respect to the investor’s claim under the treasury bills, however, the tribunal found that
Argentina could nof avall itself of the necessity defense under Article XI or customary interna-
tional law because “Argentina’s financial conditions were evolving towards normality” at the end
of 2004 when Argentina undertook to restructure those bills.*® The latter finding was not made
in the context of alternative actions that Argentina could have taken or a balancing of investors
versus State interests but was based on the arbitrators’ conclusion that the defense of necessity
was no longer applicable once the crisis was over.””

With respect to the bulk of the investor’s claims, Continental also rejected the claimant’s
contention that Argentina could have adopted different policies at an earlier time that would
have avoided the situation thaf gave rise to the crisis. On this point, the tribunal was cautious. It
noted only that Argentina did fail to fully carry out IMF recommendations, but that the IMF
remained supportive of Argentina’s efforts and had noted exogenous factors that had worsened
the economic situation. The tribunal concluded that “even ex post facto [...] gualified observers
remain in disagreement as to the exact causes of the crisis and the mix of measures that might
have avoided it."*® In this context, it found that Argentina had made reasonable efforts to respect
its international obligations and “in conformity with the principle of necessity” had struck an
“appropriate balance” between that aim and the responsibility of the government towards its
population.™

On the erucial point of implications for lability, the tribunal sided with the CMS annulment
committee as well as LG&E. It found that to the extent the Article XI defense had been success-
fully invoked, Argentina would “escape any Hability” since necessity would “exclude a breach of
the BI'Ts obligations™ As a result, the bulk of the claimant’s claims were dismissed. The only
exception was Argentina’s restructuring of the Treasury bills, to which the defense of necessity
was found not to apply. The {ribunal concluded that this specific measure violated the fair and
equitable treatment standard of protection in Article II{2)(b} of the BI'l and, as a result, awarded
Continental US$ 2.8 million in compensation.*? The award obviously fell far short of the US$46.4
million initially sought by the claimant. On March 19, 2009, an ad hoc committee was consti-
tuted by ICSID to hear the parties’ respective applications for annulment,

It is likely that the result in Continental will draw considerable praise, particulaily from
those who found the original awards in favor of the investor in CMS, Enron, and Senipra unten-
able. Continental also avoids the pitfalls that troubled the respective annulment committees in
CMS, Enron and Sempra. Continental does not make the apparently annullable error, at least as
affirmed in the Sempra annulment, of mistaking the customary defense of necessity for Article XI

WO N N bW N R

Wl W Wwow W w M N KN NI DN DN N NN B R b b b ek el L b
N R W N R QWS N R W RO WD DU E WM kO

46, Continental Casualty, supra note 1, € 213,
47. Continental Casualty, supra note 1, € 219,
48, Continental Casualty, supra note 1, § 221,
49, Continental Casualty, supranote 1, €221
50, Continental Casualty, supra note 1, § 224.
51. Continental Casualty, supra note 1, § 227.
52. Continental Casualty, supra note 1, § 199.
53. Continental Casualty, supra note 1, % 266, 320(B).
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of the U.S.-Argentina BIT, In so doing, it also deftly avoids having to resolve the difficult (and
novel) evidentiary questions raised in the annulment in Enron—which struggled mightily with
the application of Articles 25(1}a}, 25(1)(b), or 25(2)(b), and 25(2){(a) of the Articles of State
Responsibility on the customary defense of necessity.* Continental avoids the need to decide, for
example, what the “only way” in that article means, who has to prove it and subject to what kind
of evidence and whether such judgments require deference to the State invoking the defense.
Under Continental’s approach, a tribunal does not even need to determine whether a State has
“contributed” to the undetlying crisis that it is invoking as a basis for its necessary measures.”

Continental’s interpretation of the word “necessary” is also likely to draw praise from those
who had criticized the earlier Argentina awards for being insufficiently deferential to a State
facing an urgent fiscal crisis and the predictable social turmoil in the wake of such a crisis, Many
critics of these awards argued that the earlier awards reflected a mechanistic style of jurispru-
dence. 'They argued that the original CMS, Enron, and Sempra awards showed a tin ear for the
need to avoid politically suicidal results, since it seems likely that even proponents of strong
investor protection would wish to avoid constraints on the strong government actions needed to
respond to periodic economic crises.’

Indeed, even in the short time that the Confinental award has been in the public domain, it
has won praise. Critics have found its attempt to balance the rights of investors and States
through proportionality quite appealing. The interpretative approach taken in Continental seems
to answer the legitimacy crisis facing investor-State dispute settlement. It turns that mechanism
from a mere device to settle particularized disputes into a “system of governance” that operates
even in the absence of systematic hierarchy.”” Thus, Alec Stone Sweet, who sees the use of pro-
portionality as an important dimension of the growing “constitutionalization” and “judicializa-
tiow” of international dispute settlement, lauds the award for undertaking the “mature form of
proportionality analysis” developed in the WTO for interpreting GATT Article XX.*® According
to Stone Sweet, Continental's analysis of Article XI of the US.-Argentina BIT is a striking but
welcome departure from the arid, “suicidal” formalism of the preceding Argentina decisions on
point.*® He sees it as a “rich piece of jurisprudence” that is “far more sophisticated” than these
prior decisions,® since it reflects what he calls the “best practice standard” that judges use ubig-
uitously to deal with certain kinds of conflict where “qualified rights” are at stake ®* Stone Sweet
predicts that Continental’s proportionality approach to the necessity defense will prevail and will
become a normal feature of investor-State arbitration because it offers arbitrators “the best avail-
able doctrinal framework with which to meet the present challenges to the BIT-ICSID
system."®

54, See Articles of State Responsibility, supra note 20,
55, Sece Enron annulment, supra note 3, 4% 369-93,
56. See, e.g, Burke-White and Von Staden, “Investment protection in extraordinary times,” supra note 4.

57. See Alec Stone Sweet, “Investor-State arbitration: Proportionality’s new frontier,” 4(1) Law and Ethics of
Human Rights 47, pp. 68-69 (2010)

58. Stone Sweet, “Investor-State arbitration,” supra note 57, p. 73.
59. Stone Sweet, “Investor-State arbitration,” supra note 57, p. 75.
60. Stone Sweet, “Investor-State arbitration,” supra note 57, p. 74.
61. Stone Sweet, “Investor-State arbitration;” supra note 57, p. 76.
62. Stone Sweet, “Tnvestor-State arbitration;” supra note 57, p. 76.
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Continental’s approach is also likely to win converts among those who think that the invest-
meni regime is skewed in favor of investors and is unfair to capital-importing States. Burke-
White and Von Staden, for example, consider that the WTO's “least restrictive alternative’
approach “offers perhaps the best middle ground for balancing the legitimate expectations of
both States and investors® Others, such as Brigitte Stern, had suggested even prior to the
Continental decision that any ambiguity in non-precluded measure clauses should be resolved
“in favor of state sovereignty”** Continental does just that.

As we elaborate in Part B, while we believe that Stone Sweet is correct in his assessment of
the likely importance of some forms of what he calls “proportionality balancing” to investor-
10 State dispute settlement, we believe that he is wrong to praise its use as deployed in Confinental
11 tointerpret Article XI of the US.-Argentina BIT, Indeed, we contend that those who care about
12 the legitimacy of investor-State arbitration should also care about the rationales offered for such
t3 balancing and where, how, and to what end it is applied.

W NS N kWM e

1+ B. A CRITIQUE OF CONTINENTAL'S
15 APPROACH TO ARTICLE XI

16 1. WHY IT MATTERS

17 If the decision in Continental is any guide, there are substantial differences between the WTO’s
18 approach to “necessity” for purposes of GATT Article XX and the customary international law
19 defense of necessity that the original panels in CMS, Enron, and Sempra applied in the context
20 of Article XI of the US.-Argentina BIT. As Is suggested by the results in the cases discussed in
2t Part A, the decision to apply one over the other is likely to be decisive,

22 All agree that the customary international law defense of necessity approach has been codi-
23 fled in Article 25 of the Articles of State Responsibility.** As indicated in that provision, in order
24 to invoke necessity under customary international law; a State must demonstrate first that it is

63, Burke-White and Von Staden, “Investment protection in extraordinary times,” supra note 4, p. 349,

64, Alvarez and Khamsi, “The Argentine crisis and foreign investors]” sipra note 4, p. 455 (citing Brigitte Stern,
“The future of international investment faw: A balance between the protection of investors and the states”
capacity to regulate)” in José E. Alvarez et al, eds,, The evolving infernational investiient regime: Expectations,
realities, opinions (New York: Oxford University Press, 2010},

65. Indeed, agreement that the ILC’s effort had accurately codified the elements of the customary defense
was described as “common ground” between the disputing parties in the Enron annulment ruling. See Enron
annulment, supra note 3, § 356, Art. 25, entitled “Necessity]’ provides:
1. Necessity may not be invoked by a State as a ground for precluding the wrongfulness of an act not in
conformity with an international obligation of that State unless the act:
(a) is the only way for the State to safeguard an essential interest against a grave and imminent
peril; and
{b} does not serlously impair an essential interest of the State or States towards which the obligation
exists, or of the international community as a whole;
2. In any case, necessity may not be invoked by a State as a ground for prechuding wrongfulness if
{a) the international obligation in question exchdes the possibility of invoking necessity; or
{b) the State has contributed to the situation of necessity.
Articles of State Responstbility, supra note 20, p. 80.
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safeguarding “an essential interest against a grave and imminent peril’® The customary interna-
tional law defense of necessity, like the other customary international law defenses with which it
is historically associated {distress and force majeure), addresses particular government actions
taken in rare emergencies; these are not exceptions for any and all measures taken to promote
the public welfare.” Second, the State claiming necessity must show that its response to the peril
that it faces is the “only way” to safeguard its essential interests.® Measures do not satisfy this
criterion if alternatives exist and these alternatives must be invoked instead “even if they may be
more costly or less convenient” to the State.”” Third, the defense of necessity is not applicable
where the international obligation in question precludes it or when the State has contributed to
the situation of necessity.”

Moreovet, as is suggested by LG&E and other cases against Argentina that have applied the
necessity defense, the customary international law defense of necessity has strict temporal limi-
tations. Compliance with the relevant international obligations must resume as soon as the cir-
cumstances giving rise to the situation of necessity have passed.” And the customary necessity
defense, even when applicable, provides only an excuse from wrongfulness. It is, according to
the ILC’s Article 27, “without prejudice to the question of compensation.””? Finally, it is widely

66. Articles of State Responsibility, supra note 20, p. 80, Art, 25(1)(a) (emphasis added).

67. Asisaffirmed from the original CMS, Enron, Sempra and LG&-E decisions, those tribunals that assumed that
customary international law defenses were applicable turned solely to the defense of necessity. This was the only
defense potentially relevant in a situaiion of a political or economic crisis since the other defenses, distress, and
force majeure, address situations that lie beyond a State’s control altogether, such as a natural disaster in the case
of distress, see Articles of State Responsibility, supra note 20, p. 40, Art. 4, or, as with force majeure, respond
to the “occurrence of an irresistible force or an unforeseen event, beyond the control of the state, making it
materially impossible in the circumstances to perform the obligation.” See Articles of State Responsibility, p. 76,
Art. 23,

68. Articles of State Responsibility, supra note 20, p. 80, Art. 25(1)(a).

69, Articles of State Responsibility, supra note 20, p. 83.

70. Articles of State Responsibility, supra note 20, p. 80, Art. 25(2). But as the ILC’s Commentary suggests and as
the original CMS, Enron, Sempra, and LG&E tribunalts confirmed, invocation of the defense remains proper
when the State has not “substantiaily” contributed to the underlying peril that it faces. Articles of State
Responsibility, p. 84; but see Enron annulment, stpra note 3, $94 392-93 {concluding that the Enron tribunal had
improperly relied on testimony by an economic expert for reaching the conclusion that Argentina had contrib-
uted to the situation of necessity and therefore failed to apply the relevant law).

71. See, eg., LG&E, supra note 3, € 261 (“This exception [necessity] is appropriate only in emergency situations;
and once the situation has been overcome [...] the State is no longer exempted from responsibility for any viola-
tion of its obligations under the international law and shall reassume them immediately”}.

72. 'This is consistent with dicta in the original CMS panel, as well as that in the original tribunals in Enren and
Seripra, which reached these issues in the course of applying the customary defense of necessity. It is also consis-
tent with Art. 27 of the Articles of State Responsibility. The CMS Annulment Committee made a point of noting
that Art. 27 itself was a "without prejudice” clause, not a stipulation. Tt referred to “the question of compensation”
without attempting to specify in which circumstances compensation could be due, notwithstanding the state of
emergency. See CMS annulment, supra note 3, § 147. As Alvarez and Khamsl explain, while the custornary inter-
national law defense of necessity does not exempt a State from Hability where the underlying international obliga-
tion imposes such liability, it nonetheless serves, as does Art. XI of the U.S.- Argentina BIT, many useful functions
in the context of a BIT. If successfully invoked before an arbitral body established under Art. VII or VIII of the
US.-Argentina BIT, Art. XI would, for example, preclude orders for specific performance and an order for
immediate payment of compensation (as where the underlying peril that the State faces makes such payment
impossible), See Alvarez and Khamsi, “The Argentine crisis and foreign investors,” supra note 4, pp. 458-60, To
the extent the decision in LG&E suggested that its decision to excuse liability in that case would not have been
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assumed that, as with respect to other affirmative defenses, the burden of proving customary
defenses such as necessity rests on the State asserting them.” Imposing the burden on the State
claiming necessity also makes practical sense, particularly in the context of disputes that
pit private parties against a respondent State since the latter is in the best position to show that
the measures that it opted to take were indeed the only way to handle the underlying threat,
A respondent State is also in a better position to prove that it did not contribute to the underly-
ing crisis. :

Much of this can be contrasted with the W'TO approach under GATT Article XX, Asis sug-
gested by Continental, the trade case-law on point sees Article XX as requiring only a demon-
stration of the least restrictive and reasonably available measure that makes a material
contribution to meeting the legitimate end pursued. The extensive list of legitimate government
ends in Article XX includes government measures that go far beyond safeguarding an “essential
interest against a grave and imminent peril,” inclading measures deemed necessary to protect
public morals, to protect human, animal or plant life or health, or to secure compliance with
laws that are not themselves GAT T-inconsistent.” As interpreted by the WTO’s dispute settlers,
Article XX also accords considerably more deference to government actions, not only with
respect to the policy reasons for such actions but also as to the standard of review once a State
advances a legitimate reason. The recent decision in Brazil - Tyres confirms that a measure taken
under Article XX does not have to be the “only means,” but can be part of a raft of complemen-
tary measures.” Moreover, the concept of “reasonable availability” of alternatives within WTO
jurisprudence allows a State’s relative capacities to be taken into account. At the same time, “nec-
essary” measures under GATT Article XX must also comply with Article XX’s chapeau clause
which serves to “distinguish [...] between legitimate regulatory choices and excuses for
protectionism.™ If invoked successfully, Article XX is a complete defense under the WTO dis-
pute settlement system. If a respondent State succeeds in making out an Articte XX defense,
there is no breach of the GATT, As WTO remedies are prospective, the temporal issues that arise
in the customary international law context—deciding whether, beyond the question of wrong-
fulness, compensation for prior injury remains due-—are also not at play. Under the trade regime,
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different had the customary defense of necessity applied, this seems inconsistent with Art, 27 of the Articles of
State Responsibility. Continental Casualty’s decision to permanently exempt Argentina from any liability incurred
while the Argentina crisis continued and to permit liability only for claims arising from Argentine actions taken
afler the tribunal determined that crisis no longer existed is directly contrary to Art. 27 of the Articles of State
Responsibility and is one more indication that this tribunal viewed Art. XI as a whotly distinct defense from that
under customary law.

73. See, e.g., Articles of State Responsibility, supra note 20, p. 83 (noting that Art. 25 is phrased in the negative
“to emphasize the exceptional nature of necessity and concerns about its possible abuse™). Neither the Enron nor
the Sempra annulments specially address the question of burden of proof for purposes of proving the customary
defense of necessity.

74, Compare Articles of State Responsibility, supra note 26, p. 80, Art, 25 with 1.8.- Argentina BIT, supra note 2,
Art. XX{(a), (b), (d). These are the only measures introduced by the word “necessary” in Art. XX, It is not clear
from the decision in Continenfal whether that tribunal would examine the treatment of measures at (c), (e}-(j),
which are introduced by different phrases such as “relating to” or “imposed for” or “essential to” as functionally
equivalent to those that are “necessary”

75. Appellate Body Report, Brazil - Measures Affecting Tmports of Retreaded Tyres, WT/DS332/AB/R (adopted
Dec. 17, 2007}, 9% 151, 210~11 [hereinafter Brazil - Tyres}.

76. Benn McGrady, “Necessity exceptions in WTO law: Retreaded tyres, regulatory purpose and cumulative
regulatory measures,” 12 Journal of Infernational Bconomic Law 153 (2009), p. 154. As discussed infra, Continental
did not address this aspect of WTO law.
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unlike the investment regime, the sole question is whether a WTO obligation at the time a case
is adjudicated is being breached (or another Member’s benefits are being nullified or impaired).
In the trade regime, since there is no WTO remedy for harms incurred before the expiration of
the reasonable period of time to implement an adverse ruling, there is no need to decide whether
payment for injuries caused is merely postponed, as Alvarez and Khamsi suggest, or perma-
nently excused, as LG&E and Continental found.”

On the other hand, the question of who bears the burden of proof is more complex in the
trade context, While in principle respondent States have the burden of satisfying Article XX, as
with any excuse eliciting a form of proportionality balancing, the actual burden of production of
evidence in the trade regime may shift depending on the evidence advanced by either side. Thus,
for example, where a respondent State advances a prima facie case that its measure seeks to
advance a legitimate non-protectionist objective, it is expected that the claimant State would
need to rebut that case. Purther, the fact that the GATT, unlike investor-State arbitration, is an
interstate dispute settlernent system—where it is assumed that both governmental parties are
generally familiar with legitimate policy objectives and can equally bear the burden of demon-
strating these—is also likely to make decisions on burdens of proof more malleable.

‘The consequences of applying the WTO approach to necessity in the investment treaty con-
text are greater than the consequences of borrowing other trade jurisprudence, Consider the
meaning of non-discrimination or national treatment, which has, to date, been the focus of most
comparative work between the investment and trade regimes.” Whatever one’s position on
whether the national, most favored nation, and non-discrimination guarantees in BITs and in
the GAT'T ought to bear comparable meanings, there are less grave consequences attached to
making a mistake in this respect because few investment cases turn on the interpretation of
these provisions alone.”” Whether “like” product in the WTO context ought to bear a compara-
ble interpretation to “in similar circumstances” for purposes of BI'Ts that use the latter formula-
tion goes merely to delineating the scope of the national treatment obligation; enly in some
contexts is that question likely to determine the result of & case. By contrast, the different inter-
pretations of “necessity” al stake in Continental radically alter the standards as well as the scope
of review in the context of a provision that, depending on whether trade or customary law is

77. Indeed, since GATT Art. XX does not address either political or econoinic crises at all, the issue of when such
a erisis ends for purposes of determining liability does not arise.

78. See, e.g., Nicholas DiMascio and Joost Pauwelyn, “Non-discrimination in trade and investment treaties:
Worlds apart or two sides of the same coin?,” 102 American Journal of Infernational Law 48 (2008); Jurgen Kurtz,
“National treatment, foreign investment and regulatory autenomy: ‘The search for protectionism or something
more?;’ in Thomas Wiilde and Philippe Kahn, eds., Les Aspects nouveaux du droit des investissements interna-
tionaux {Leiden: Martinus Nijhoff Publishers, 2007}, p. 311; Sylvie Tabet, “Application de lobligation de traite-
ment national et de traitement de la nation la plus favorisée dans la jurisprudence arbitrale en matidre
dinvestissment: Nouveaux problémes 4 la lumidre de la jurisprudence de FOMC in Wilde and Kahn, eds,,
Les Aspects nouveaux du droit des investissements internationaux, op. cit, p. 353; Weiler, “Prohibitions against
discrimination in NAFTA Chapter 11, supra note 10,

79. Instead, the absolute (that Is non-relative) rights of compensation upon expropriation and the right to fair
and equitable treatment have been the focus of the greatest number of investor-State claims to date, with the latter
being the most successful route for claimants, This is hardly surprising given that the push towards stronger
investment protections in the 1980s and 1990s were specifically directed at achieving protections beyond the
“merely relative” national treatment standard. See Andreas Lowenfeld, International economic law (New York:
Oxford University Press, 2002), pp. 391-414,
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1 deemed the relevant comparator, is or is not exculpatory. For this reason alone, decisions to
2 apply one standard over the other require careful consideration and justification.
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2. WHY ARTICLE X| OF THE U.S.-ARGENTINA BIT SHOULD BE
READ IN LIGHT OF THE CUSTOMARY INTERNATIONAL
LAW DEFENSE OF NECESSITY

In the context of Confinental, the tribunal ended up using trade law to interpret Article XI of the
U.S.-Argentina BIT only because it first determined, consistent with dicta contained in the CMS
annulment committee’s decision, that Article XI was not synonymous with the customary
defense of necessity. One of us has argued extensively why this first finding was erroneous, and
these arguments require but brief recitation here.

Alvarez and Khamsl have argued elsewhere that Article XI of the US,- Argentina BIT, read
in good faith and in light of its plain meaning and object and purpose, ought to be interpreted,
consistent with the injunction to read treaties in light of all relevant rules of international law
applicable in the relations between the parties, as conforming to and not as a derogation from
the customary defenses of force majeure, necessity, and distress.* They point out that Article XI
is, like several other provisions in the U.S. Model BIT of the time, specifically intended to affirm
existing customary rules—from the Hull rule to the international minimum standard to the
requirement (in Article X of the U.S.-Argentina BIT) that investors are entitled to the best treat-
ment possible, mcluding the better of national law and international law.** As was argued before
the CMS, Enron, Sempra, and LGe+E tribunals, Article X1 was included in U.S. BITs not as a
distinct carve-out but out of an “abundance of caution."® The United States told prospective BIT
parties that Article XI was merely intended to affirm existing law and that its effects would pro-
duce results no different than under contemporaneous European BITs {which did not have a
comparable non-precluded measure clause and are therefore likely to be interpreted as includ-
ing sub silenfio all traditional customary defenses).

Alvarez and Khamsi also show why the text of Article X1, drafted in the early 1980s long
before the ILC had concluded its Articles of State Responsibility (released in 2001), was consis-
tent with the contemporaneous understanding of the defenses of distress, force majeure and
necessity, They contend that the tri-fold division in Article X1, permitting a State to take police

80. Alvarez and Khamsi, “The Argentine crisis and foreign investors,” supra note 4, pp, 427-35,

81. Alvarez and Khamsi, “The Argentine crisis and foreign investors,” supra note 4, pp. 409-12. Of course, the
inclusion of such customary norms in a BIT is not a superfluous act, It makes customary legal guarantees enforce-
able, along with BIT protections that exceed customary law, through investor-State arbitration.

82. The United States’ cautionary stance appears to be borne out by cases such as National Grid v. Argentina,
which seriously considered (but ultimately rejected) the contention that the United Kingdom was  persistent
abjector to the defense of necessity and that the failure to include that defense explicitly in the UK-Argentina BIT
might have reflected the UK’s hesitation over that defense. See National Grid PL.C. v. Argentine Republic,
UNCITRAL Award (November 3, 2008), reprinted in Oxford Reports on International Investiment Claims 361,
€ 256.

83. Alvarez and Khamsi, “The Argentine crisis and forefgn investors)” supra note 4, p, 429, n, 283, For decisions
applying the customary defense of necessity in the context of the Argentine-UK BIT, which does not have a non-
precluded measure clause, see also BG Group PL.C. v. Republic of Argentina, UNCITRAL Award (December 24,
2607), reprinted in Oxford Reports on International Investment Claims 321); National Grid.
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action to maintain internal public order, defend itself from external security threats, and take
multilateral action in defense of global interests, corresponds to those traditional defenses as
understood at that time.® They point out why it is anachronistic to expect the text of Article XI
to reflect the precise wording of Article 25 of the Articles of State Responsibility (whose text was
not finalized untit later). They conclude, consistent with the rulings in the original CMS tribunal
and Enron and Sempra, that everything we know about the drafting history, the negotiating
stance relating to and the treaty surrounding Article X1 is inconsistent with an intention to make
it lex specialis in the sense of displacing fundamental rules of international Jaw such as the
defense of necessity.**

For these reasons, we believe that the original CMS panel, along with those in Enron and
Sempra, were correct in concluding that given the text, context, object and purpose of the U.S.-
Argentina BUT, including its clauses granting investors all residual rights under international
law, Article X1 was essentially an attempt to preserve existing customary defenses and not to
derogate from them.® Alvarez and Khamsi also explain why, consistent with the understanding
above, the wording of Article XI {which addresses only whether parties can “take” measures)
was intentionally drafted ot to remove any financial lability even when successfully invoked—
unlike other parts of the BIT which explicitly “terminate” the parties’ obligations or serve to
“deny” claims.*” They discuss why such a provision (which, like the underlying customary rule,
only goes to wrongfulness and not financial liability) makes sense in a treaty that, depending on
where it is invoked, could otherwise elicit demands for specific performance or injunctive
relief.

Continental addresses none of these arguments, many of which were also left unaddressed
by the CMS and Sempra annulment decisions, even though most of them were suggested
or implied by the original awards in CMS, Enron, and Sempra. Instead, Continental explains that
Article XI is a “kind of lex specialis™ in essentially a single paragraph, where it concludes,
in preemptory fashion, that Article XI must mean something different from customary defenses
because the BIT covers narrower obligations.® Insofar as the consequences of invoking
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84. Alvarez and Khamsi, “The Argentine crisis and foreign investors,” supra note 4, pp. 431-32,

85, Alvarez and XKhamsi, “The Argentine crisis and foreign investors,” supra note 4, pp. 427-40 {noting, for
example, that the drafters of Art. XTI thought it unnecessary to spell out that “necessary” really means indispens-
able and assumed that a State could not expect to claim the benefit of Art. XI if it, consistent with general prin-
ciples of equity or ex infuria jus non eritur, lrad contributed to the underlying crisis to which it is responding). See
Continental Casualty, supra note 1, § 234 ("Arguably, under Art. XI a Contracting Party may invoke necessity
even if the need to protect its essential security interest has materialized as a consequence of a deliberate but stil
legitimate policy of that very Statel’).

86, CMS, § 308; Enron, % 333-34; Sempra, §9 375-76.

87. Alvarez and Khansi, “The Argentine crisis and foreign investors,” supra note 4, pp. 456--57.

88. Alvarez and Khamsi, “The Argentine crisis and foreign investors’ supra note 4, pp. 459-60.

89. Continental Casualty, supra note 1, § 168, Confinental does not explain what this halfway house between lex
specialis and general public international law means.

90. Continental Caswalty, supra note 1, § 167; see also Continental Casualty, § 192 {mentioning the contrary
Enron holding but giving no other reasons for nat following it). The argument at € 167 seems, on its face, absurd.
The mere fact that BI'Ts address only investors” rights does not, in itself, explain why Art. XI is or is not Jex specia-
lis. As a number of international tribunals have found, fundamental rales of customary law are not displaced
by a treaty—no matter what the subject matter of the treaty is—unless the treaty explicitly says so. See,
e.g., Elettronica Sicuta S.p.A. (US. v. Ttaly), 1989 ICJ 15 (July 20), § 112 (tacit repudiation of an “important
prineiple of customary international law” not favored; need words “making clear intention to do s¢”}. See also
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Article XI are concerned, Continental assumes that a party that successfully invokes Article XI
is permanently absolved of all liability. It does so in an even more preemptory fashion than did
the CMS$ annulment committee (which after all did not need to resolve this question)—without
any further explication, consideration of the wording of Article XI in the context of the BIT asa
whole, or consideration of dicta to the contrary by the original panels in CMS, Enron, and
Sempra. The Continental award assumes that payment for past injuries is not due even when a
crisis has passed at the time that an arbitral award is rendered. Whether or not one is convinced
by the arguments that Article XI was intended to affirm and not to derogate from customary
defenses such as necessity, it is surely the case that Continental fails to explain or to justify its
conclusion to the contrary.®!

OO N e bW N e

-
(=]

11 3. ON THE APPLICATION OF GATT ARTICLE XX

t2 Continental’s decision to all but ignore the customary defense of necessity can be attributed to
13 the CMS annulment decision, While we disagree with this aspect of Continental, that conclusion
14 is rendered even more likely by the subsequent annulment decision in Sempra. But the second
15 critical decision made in Continental—to import GATT Article XX jurisprudence to interpret
16 Article XI—was a mistake that Continental made all on its own. The rest of this section critiques
17 this aspect of the decision on a number of distinct grounds.

18 @, Failure to Explain Reasons

19 Continental’s reach for trade law might have been justified by the application of Article 31(3){c)
20 of the Vienna Convention on the Law of Treaties {VCLT), which provides that “any relevant
21 rules of international law applicable in the relations between the parties shall also be taken into
22 account” But if so, it is striking that the Continental arbitrators spent no time in parsing the
23 requisites of this rule. They scarcely address (except as discussed below) why trade jurispru-
24 dence on the GAT'T's Article XX, whose language is strikingly different from that in Article X1,
25 covers different subject matter and has no claim to being a fundamental or customary rule
26 {unlike the defense of necessity), is a “relevant” rule for purposes of the U.S.-Argentina BI'L.

27 Continental's arbitrators had an Increasingly rich jurisprudence to draw from concerning
28 how Article 31(3)(c} Is supposed to work. Some consider this rule a principle of “systemic

Amoco International Finance Corp, v. fran, Iran-United States Claims Tribunal Reports 189 (July 14, 1987), at 56;
Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa)
Notwithstanding Security Council Resolution 276, 1971 ICJ 16, advisery opinion (June 21, 1971}, p. 47, € 96; The
Loewen Group, Inc. & Raymond L. Loewen v. United States, ICSID Case No, ARB(AF)/98/3, award (June 26,
2003}, 42 ILM 811 (2003}, 7 ICSID Rep, 442 (2005}, § 160, The fact that treaties usually address a narrower range
of subjects than those covered by customary rules has nothing to do with whether fundamental rules of custom,
from those addressing remedies to those covering permissible exceptions from wrangfulness, continue io apply
to them. See also ILC Fragmentation Conclusions, supra note 10, p. 409.

91. Ironically, the annulments in Sempra and Enron, which on their face would appear to support the result
reached in Continental Casualty, are at odds with its cryptic reasoning, These recent annulments appear o elevate
expectations concerning the extent to which original arbitral panels hearing investor-State cases need to explain
their decisions.

92. Vienna Convention on the Law of Treaties, 1155 UNTS 331, 8 ILM 679 (1969), Art. 31(3)(c).
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integration” capable of alleviating the risks of “fragmentation” among diverse international legal
regimes. They also had at hand an increasingly sophisticated jurisprudence on how to deter-
mine whether a treaty provision is or is not lex specialis. As the ILC recently suggested in its
report on the fragmentation of international law, determining whether fo reach for other rele-
vant rules of international law or whether to interpret a treaty provision as sui generis or lex
specialis requires a nuanced examination of all the traditional rules of treaty interpretation.™ It
requires close attention to treaty text viewed in good faith and consistently with the treaty’s
object and purpose and its other provisions. As the ILC suggests, at least three possibilities
exist: (i) where a treaty is silent on a matter, fully applying the customary international law rule
{fall-back) is encouraged; {ii) where the treaty is not silent, but the terms used are unclear and
yet have a recognized meaning in customary international law, interpreting the ftreaty rule
consistently with the customary international law rule is encouraged (harmonized fall-
back); and (iii) where the treaty is clear and leads to a different result from the customary
international law rule, apply the treaty rule to the exclusion of the customary international law
rule (contract-out).*

While none of the Argentina tribunals discussed here explicitly articulated the relationship
of Article XI to customary defenses using the ILC’s terminology, the approach taken by the
Continental tribunal is particularly ambiguous. On the one hand, it found that Article X1 and
the customary international law rule were separate defenses that deal with different situations.
‘This would suggest that none of the three potential sources of interaction outlined by the ILC are
applicable.’ On the other hand, Continental indicated that the outcome would be the same
should Article XI be regarded as Jex specialis, that is, as a provision that specifically pre-empts
recourse to the customary international law rule.” This invokes the third “contract out” approach.
At the same time, the tribunal suggested that the two defenses were “linked” or that the custom-
ary defense of necessity was “relevant.”® These comments suggest that perhaps Continental was

93, Set, e.g., Campbell McLachlan, “Investment treaties and general international law,’ 57(2) International and
Comparative Law Quarterly 361 (2008); ILC Fragmentation Report, stipra note 10.

94. ILC Fragmentation Report, supra note 10,

95. This approach is generally consistent with established law and relevant precedents. See Articles of State
Responsibility, supra note 20, Art, 55, entitled “Lex specialis,” provides:

‘These articles do not apply where and to the extent that the conditions for the existence of an interna-
tionalty wrongful act or the content or implementation of the international responsibility of a State are
governed by special rules of international law.

96. Itis interesting that one factor that was very important to Continental Casualty’s interpretation of Art, Xl as
a separate defense was the distinction between so-called “primary” and “secondary” rules. The tribunal argued
that a non-precluded measure clause such as Art. XI was fundamentatly different from Art. 25 of the Articles of
State Responsibility because, unlike Art. 25, there was no question of a breach whose wrongfulness was precluded
when its conditions were met. Unlike Ari. 25, Ast. XI did not, in the tribunals view, require to first consider
whether a breach of one of the treaty’s substantive guarantees had occurred. See Continental Casualty, supra
note 1, § 168, It is curious to note, therefore, that the non-precluded measures clause in GATT Art, XX, which
forms the basis for the tribunal’s interpretation of Art. XI, does #tof make the same distinction. In the WTQ, a
panel will never consider Art. XX before having found a breach of a substantive provision. The distinction
between primary and second rules that seems so important to the tribunal’s decision to distinguish Art. XI and
Art, 25 js therefore not present in the WTO system on whose approach it relies.

97. See Continental Casualty, supra note 1, 4 168,
98. Continental Casualty, supranote 1, ¢ 163,
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misapplying the second, “harmonized fall-back” approach since, in the end, Continentals
arbitrators did not seek to harmonize the meaning of Article XI with customary international
law but opted instead to apply a different international law defense altogether, notably, that
under GATT Article XX. They did not explain whether this decision ought to be considered as
a form of harmonized fall-back or as the application of another “rule of international law appli-
cable in the relations between the parties to the treaty” under the VCL1' article 31(3){c).*

Even assuming that the customary defense of necessity was irrelevant to the interpretation
of Article XI, why, consistent with the traditional rules of treaty interpretation, would it be
proper for an arbitrator to look beyond the ordinary meaning of the terims “necessary to,” “main-
tenance of public order” and “essential security” in Article XI and go to the WTO jurisprudence
without at least attempting to distill meaning for these terms in light of the context, object and
purpose, and any supplementary means of interpretation, such as the fravaux préparatoires, of
the US.-Argentina BIT? Curiously, the wribunal did recognize the importance of negotiating
history,'™ but only in the context of determining whether Article XI was self-judging and
whether “essential security” could incorporate economic interests.!® It did not otherwise refer
to the U.S.-Argentina BIT’s negotiating history, as discussed by other Argentine investor-State
decisions, to help it determine the meaning of crucial terms, such as the meaning of “necessary’”
But as the ILC has observed, the way in which “other law” Is “taken into account” under Article
31(3)c) of the VCLT is crucial to the parties and to the outcome of any single case—and, of
course, to the subsequent legitimacy of any decision reached and possibly to efforts to enforce
that decision.'”

Continental's interpretive leap, undertaken with decisive implications, was not explained,
whether by reference to the text itself (for example, relevant similarities between Article XI and
GATT Articte XX) or, as is further explained below, the historical record (that is, the relation-
ship between GAT'T Article XX, FCNs, and the US. BIT), or the VCLT's Article 31{(3){c). The
GAT'T clearly contains rules of international law that might be “applicable” between the United
States and Argentina, but Continental does not tell us how the particular trade rule at issue is
“relevant” to a dispute arising from an investment treaty that grants private investors directly
enforceable rights. Here, as elsewhere, the interpretive steps set out in Articles 31 and 32 of the
VLCT are entirely absent from the tribunal’s analysis.'”

In CMS, the Annulment Committee set aside the tribunals decision on the umbrella clause
in Article TI{2}(c) for failure to state reasons,'™ in part because there was “no discussion in the
award of the travaux of the BIT on this peint, or of the prior understandings of the proponents
of the umbrella clause as to its function® A similar criticism seems applicable here, The failure
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99. This can be contrasted with some NAFTA decisions where tribunals have, in referring to, if not actually
applying WTO law, identified the relevance of WTO jurisprudence through the application of the VCLT’s inter-
pretation rules, See, e.g., Marvin Feldman v, Mexico, ICSID Case No. ARB(APF}99/1, award (December 16,
2002), § 165.

100. Continental Casualty, supra note 1, 4 176.
101, Continental Casualty, supra note 1, 49 177-81.
102, ILC Fragmentation Report, supra note 10, p. 244,

103. The tribunal does “refer” to the VCLT in finding the content of Art. XI “different” from the content of Art.
25 of the Articles of State Responsibility. See Continental Casualty, supra note 1, €5 163-64, However, the VCLT
is not applied to support its application of WTO law.

104, See CMS annulment, sipra note 3, 1 97,
105. CMS annulment, supra note 3, € 95,
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to consider, through a faithful application of the VCLT's principles of treaty interpretation,
why the WTO approach in GATT Article XX should be applied to interpret Article XI of the

3 US.-Argentina BIT is a major weakness of the tribunal’s methodology.
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h, Erroneocus Reading of History

This section looks behind the absence of reasons and critiques the principal justification given
by Continental for applying GAT'T Article XX, namely, that “Art. XI derives from the parallel
maodel clause of the U.S, FCN treaties and these treaties in turn reflect the formulation of Art.
XX of GATT 1947."* Not providing reasons or supperting evidence could perhaps be excused
if this statement were accurate.'” However, Continentals view of history is terribly misleading,
It is certainly true that a number of post-World War I US. Friendship, Commerce, and
Navigation (FCN) Treaties included an exceptions clause that combined sonte aspects of the cur-
rent GATT Article XX with seme aspects of Article XI of the U.S.-Argentina BIT. What
Continenfal ignores however, are the fundamental, presumably intentional, differences between
these provisions,

The three relevant exceptions clauses at issue are those in the typical U.S. post-World War II
FCN, Article XI of the U.S.-Argentina BI'T, and the GATT’s Article XX.'® As a comparisen of
the three clauses reveals, Article X1 is based on only one sub-provision within the FCN's length-
ier list of exceptions and Article XI bears no resemblance to the GATTs Article XX, Further, not
only is the GATT’s Article XX's chapeau clause (requiring consideration of whether any mea-
sures sought to be justified under the Article are arbitrary and discriminatory) missing from the
BI'T’s exceptions clause, but the substantive government measures embraced by these two provi-
sions cover entirely different subject matter. The “essential security” exception in the GATT
which more closely tracks the subject matter of Article XI of the U.S.-Argentina BIT (as well as
Article XXI (1){d} of the typical modern FECN) is the GATT’s Article XXI,' not its Article XX,
Note, however, that even GATT Article XXI differs from Article XI of the BIT insofar as

106, See Continental Casualty, supra note 1, § 192,

107, The grounds for annubment in Art. 52 of the ICSID Convention are permissive—the ad hoc Committee
may, but is not obliged, to set aside a decision if one of the grounds is met, See, e.g., Compafiia De Aguas Del
Aconquifa §.A. & Vivendi Universal 8,A, v. Argentine Republic, ICSID Case No. ARB/97/3, decision on annul-
ment (July 3, 2002}, €9 65, 86, 115.

108, 'The text of Art. XI of the U.S.-Argentina BIT is reproduced supra at text accompanying notel7; relevant

portions of GATT Art. XX are quoted supra at text accompanying note 74, Ari. XXI(1)(d) of the typical post--

World War 1I FCN, identical to the provisions in the U.8.-Iran and t1.5.-Nicaragua FCNs addressed by the
International Court of Justice in the Oil Platforms and Nicaragua cases, provides: “1. The present Treaty shall not
preclude the application of measures [...] (d) necessary to fulfill the obligations of a Party for the maintenance or
restoration of international peace and security, or necessary to protect its essential security interests [...]” For the
text of the Model FCN {hereinafter FCN], see José E. Alvarez, “Political protectionism and United States interna-
tional investment obligations in conflict: The hazards of Exon-Florio]’ 30 Virginia Journal of International Law 1
(1989), Annex A.

109, GATT Art. XXI provides:
“Security Bxceptions”
“Nothing in this Agreement shall be construed
{a) to require any contracting party to furnish any information the disclosure of which it considers
contrary to its essential security interests; or
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the GATT’s definition of “essential security” is restricted to the three types of measures in
(b)(H)-(iii).

As is well known and has been the subject of some aitention at the International Court of
Justice, the key difference between the “essential sccurity” clauses of the typical FCN and the
GAT'T's Article XXT is that the latter contains the phrase “which it considers.” As the International
Court of Justice has opined, this suggests that within the GAT'T, States have the power o self-
judge or auto-interpret threats to their essential security and that the invocation of Article XXI,
if it can be said to be examined by GATT dispute seftlers at all, is examined on an extremely
deferential “good faith” basis.''® FCNs, as the IC] has pointed out, leave the determination of
10 “essential security” for objective evaluation. This distinction between the self-judging GATT
11 essential security clause and the “objective” essential security clauses of BITs and post-World
12 War I FCNs has been affirmed by every arbitral body that has considered the question in the
13 context of Article XI of the US.-Argentina BT As this critical distinction between the essen-
14 tial security clauses of the GATT and those in the U.S.-Argentina BIT and most FCNs suggests,
15 although FCNs did influence the drafting of both the GATT and U.S. BITs, the three texts of
16 exceptions in these treaties differ in terms of subject matter and scope, and especially with
17 respect to the extent of deference to be accorded governments when invoking them,

18 For the reasons that we explain below, Article X1 of the U.S.-Argentina BIT builds on the
19 “objective” (non-self-judging) language of the FCNs but at the same time severely restricts the

WWw oSN B WM R

(b} to prevent any contracting party from taking any action which it considers necessary for the protection
of its essential security interests
(i} relating to fissionable materials or the materfals from which they are derived;

(it} relating to the traffic in arms, ammunition and implements of war and to such traffic in other
goods and materials as is carried on directly or indirectly for the purpose of supplying a military
establishment;

(iif) taken in time of war or other emergency in international relations; or

(c) to prevent any contracting party from taking any action in pursuance of its obligations under the

United Nations Charter for the maintenance of international peace and security”

110. Argentina has repeatedly attempted, without any success to date, to import this self-judging aspect into the
interpretation of Art, XF of the US.-Argentina BIT. Note that this effort ignores the fact that GATT Art. XXI
incorporates a self-judging exception at the same time that it restricts the definition of “essential security” to the
three cases enumerated in Art, XXI{b)(i)-(iii). This suggests that in the GATT, the decision to make this excep-
tion self-judging was taken only in the context of a provision that attempts to restricts the meaning of “essential
security” The first decision was evidently a guid pro que for the second, See also Alvarez and Khamsi, “The
Argentine crisis and forefgn investors,” supra note 4, pp. 417-26 (claborating the many reasons why clauses like
Art, XI of the BIT are not self-judging). It is striking that the arbitrators in Continental Casualty failed to address,
even in passing, relevant jurisprudence concerning the meaning of Art. XI considered by prior arbitral tribunals.
Nor does Continental Casualty really address or attempt to distinguish relevant ICJ jurisprudence on the essential
security exception in FCNs addressed by the original CMS, Enron and Sempra tribunals. In both the Oil Platforms
case and Nicaragua, the IC] applied the customary international law standard of necessity {(not GATT jurispru-
dence) to the interpretation of that clause and on the key issue of whether non-precluded measures clauses were
sell-judging, these decisions distinguished the security exception in GATT Art. XXI from FCN clauses, finding
the latter, whose wording most approximates that in U.S. BI'ls, not self-judging. See Alvarez and Khamsi, “The
Argentine crisis and foreign investors,” supra note 4, pp. 438-41. If, as the Continental Casualty tribunal argued,
FCN treaties developed from the GATT, this is clearly one example where arbitrators and international judges
have found that they explicitly derogated from it,

111, See, e.g., Alvarez and Khainsi, “The Argentine crisis and foreign investors)’ supra note 4, p. 395, The recent
annulment decisions leave these determinations undisturbed. See Sempra annulment, supra note 3, § 170; Enron
annulment, supra note 3, € 403,

08-5auvant-Ch08Indd 335 @ 1072013 5:24:33 PI



W NN R W N

e B - = B A S R T T I I S A e Y
N b W O W 0N, n b W N RO

QUP @CORRECTED PROOF -- First Page Proofs, 17/10/201t, CENVEQ

336 JOSEE.ALVAREZ ANDTEGAN BRINK

universe of possible non-precluded measures contained in either the GATT’ Article XX or
the typical FCN. Article XI of the U.S.-Argentina BIT adds the “maintenance of public order” to
the language that it lifts from Article XX (d) of the typical FCN. As discussed earlier, the US.
drafters of the Model BIT that was used in the context of the U.S.-Argentina BIT incorporated
“maintenance of public order” to avoid any doubt that US. BITs would interfere with States’
normal police powers, This was consistent with an intent to have Article XI reflect the three
traditional customary international law defenses of distress, force majeure, and necessity, which
also protect the right of States to defend themselves from internal civil disorders. We therefore
agree with Argentina’s apparent argument in Continenfal that the maintenance of public order
would include measures that are necessary to ensure internal security.!? But we strongly dis-
agree with Confinental's apparent finding that “the maintenance of public order” embraces “the
French legal concept of “ordre public’ in public and criminal life”'" Had the U.S. drafters wished
to embrace the broad governmental measures included In GATT Article XX or Article XXI of
the FCN, they clearly knew how to do so without resort to a foreign civil law concept such as
ordre public, which does not appear in either FCNs or the GATT.

Of course, the GAT'T jurisprudence on the meaning of the word “necessary” that is deployed
by the Continental tribunal has not been concerned either with “essential security” measures or
those taken pursuant to a State’s police power. The WTO cases have dealt with the actual topics
addressed in GAT'T Article XX (a), (b}, and (<), namely, the protection of morals,'™ health, and
environment,'”® and the enforcement of WTO-consistent laws and regulations,''¢ subjects that
are nowhere to be found in Article XI of the BIT.

If there are similarities between other treaties and Article XI of the U.S.-Argentina BIT, they
are between Article X1 and a single sub-part within the broader FCN exceptions clause, and not
between Article XI and GATT Article XX. Moreover, the GATT, which is subject to a presum-
ably self-judging essential security clause in Article XXI, is a singularly odd place to turn for
guidance on how an exception relating to essential security should be interpreted.™” There is no
WTO case-law on Article XXI. Since the WTO's inception in 1995, Article XXTI has not been

112. See Centinenfal Casualty, supra note 1,4 172,

113, Continental Casualty, supra note 1, § 174. But it is not altogether clear, despite their reference to the French
concept of ordre public, that the arbitrators in Continental Casualty really adopted that civil law concept, Their
discussion of public order was couched in terms that suggest what the United States would call a State’s police
power and not the general right 1o regulate in the public interest. Thus, Confinental Casualty stressed that the
covered measures were about maintaining the “public peace” and that they justified actions necessary for a
“central government to preserve or to restore civil peace and the normal life of society)” including “to prevent and
repress illegal actions and disturbances that may infringe such civil peace and potentially threaten the legal order
f...]" Continental Casualty, § 174,

114, US. - Gambling, supra note 38 (in which the U.S. invoked the public morals exception in GATS Art, XIV(a),
the analogue to GATT Art. XX(a)).

15, Brazil - Tyres, supra note 75,
116, Korea - Beef, stipra note 35,

117, Fhis is 50 even if one ignores that the GATT Art. XXT is not about all measures that a State might attempt
to justify as within its essential security but only those identified in Art, XXI (b} {i-iii).
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raised before a panel,"*® and during the GAT'] years, only one panel was convened to consider
an Article XXI defense, but under specific and limited terms of reference.!'

But why did drafters of U.S. BITs (and most BITs, at least prior to 2004)™ not include the
broad list of exceptions contained in both FCNs and the GATT? The most likely answer provides
more reasons to bemoan Continental's erroneous reading of history.

As is well known, the move from FCNs to BI'Ts was driven by the fact that those parts of
PFCNs that secured non-discriminatory treatment of trade in goods were increasingly deemed
unnecessary given the rise of the GATT, while the failure to conclude the broader Havana
Charter (as well as the failure of other multifateral efforts dealing with investment) suggested a
continuing need to protect foreign investors. In developing a treaty focused exclusively on
investment protection, however, the drafters of U.S. BITs went beyond the scant coverage of that
subject in FCNs. They turned a trealy that was primarily focused on protecting traders of goods
from discrimination into an instrument that emphasized, among other things, the protection of
tangible properiy rights and that provided third parties to those treaties whose property rights were
harmed with a direct and enforceable remedy, that is compensation for prior injury. In doing so,
they approached the question of exceptions to the treaty differently.

With respect to exceptions from national treatment and most favored nation treatment, the
drafters of the U.S. Model on which the US.-Argentina BFT was based did not opt for an enu-
meration of a laundry list of permissible non-protectionist measures identified by their ratio-
nale. 'They permitted BIT parties to identify only specific sectoral exceptions to national
treatment and most favored nation treatment.'® Moreover, these sectors needed to be notified
to the other treaty party by the time the treaty entered into force, while future sectoral excep-
tions could not apply to existing investors or in derogation of most favored nation treatment,*”
For BIT drafters, this was the alternative solution to the goal pursued by Article XX of the
GATT, namely reducing the scope for protectionist measures.

Other substantive investor protections contained in the BIT, however, were designed not to
prevent State actions driven by bad (protectionist) motives but to insure the protection of prop-
erty rights. These rights were not based on the relafive treatment accorded to other investors,
national or foreign. These “absolute” guarantees have no analogues in the GATT and include
BIT provisions ensuring fair and equitable treatiment, the residual protections of the interna-
tional minimum standard, compensation upon expropriation, the rights to free transfer, and
full protection and security. As a number of arbitrations have now found, these rights do net
reqtiire discriminatory intent to be actionable and are not excused by the absence of such intent,
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118, The closest the WTO has come to adjudicating Art, XXI was in respect of an Buropean Community (EC)
complaint regarding the U.S. Helms/Burton Aet. Following inconclusive consultations, a panel was established to
adjudicate the EC complaint. However, the EC subsequently requested the suspension of the panel’s work, in
order for it to reach a mutually acceptable solution with the US. See WTO Doc. WT/DS38/5 (April 25, 1997), The
WTO was never notified of any mutually acceptable solution. The panel tapsed and the EC never resurrected its
original complaint

119, GATT Panel Report, "United States: Trade measures affecting Nicaragua,” GATT Doc. L/6053 (October 13,
1986) (unadepted).

120. According to one survey of existing BITs, nine out of ten of the treaties examined contained no exceptions
or non-precluded measure clause at all, even for “essential security” Burke-White and Von Staden, “Investment
protection in extraordinary times,” supra note 4, p. 313 (stating that of 2008 BITs examined, non-precluded
measure clauses appear in some 200).

121, See U.S.-Argentina BIT, supra note 2, Art, TI{1}, Protoco! €4 2-5,
122. See US.-Argentina BIT, supra note 2, Azt TI{1}, Protocol 19 2--5,
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Indeed, most of these, which replicate or have analogues in long-standing customary protection
owed to aliens (and not just investors) under the docirine of State responsibility, do not require
evidence of governmental intent at all. These guarantees, which predictably have been the sub-
ject of most of the successful investor-claims filed to date, were not regarded as appropriate
subjects for the public policy exceptions identified in the GATT’s Article XX,

Why this made sense to U.S. BIT drafters is clearest with respect to these treaties’ guarantees
on direct expropriations. As is well known, the United States was keenly interested in using its
BIT to defend its oft-stated Hull Rule {providing for prompt, adequate and effective compensa-
tion) precisely to contend with the wave of direct nationalizations and expropriations arising in
the 1960s and 1970s. These classic expropriations-—full-scale government takeovers of foreign
enlerprises, frequently by outright decree, lile those seen in Cuba and Libya, and not more
subtle regulatory takings—were the principal target of the expropriation guarantee in the US.-
Argentina BIT. Reflecting contemporaneous U.S. takings jurisprudence, that provision imposes
a right to compensation for direct takings of property irrespective of the government’s purpose.
'That clause explicitly anticipates that compensation will be due even when expropriation occurs
for a public purpose and is not discriminatory® It anticipates, in other words, that governments
expropriate for public purposes and may continue te do so but that when they do, compensation
still needs to be paid. An exception from compensation for a direct taking of property because
the expropriating government was pursuing one of the public purposes enumerated in the
GATT's Article XX would not only be inconsistent with the BI'T’s expropriation guarantee itself
but also with the pre-existing customary Hull Rule which the United States sought to incorpo-
rate in these treaties.’ Those who drafted BITs also found it hard to imagine the need for a list
of exceptions for non-protectionist measures when it came to most violations of the interna-
tional minimum standard, including denials of justice by local courts, or for most refusals to
accord full protection and security (such as for fatlure to provide investors with police protec-
tion during a riot). Moreover, to the extent U.S. BITs included, as does the US.-Argentina BI'T,
an umbrella clause seeking to ensure that government contracts between investors and their
host-States would not be breached,!® the assumption was that, consistent with existing U.S, law,
compensation for violating such contracts could only be avoided in accordance with contractual
terms—and not because a State comes up with a legitimate non-protectionist reason consistent
with the public welfare to avoid its express commitments,
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123, US.-Argentina BIT, supra note 2, Art. IV(1). As is addressed by scholars and by a number of arbitral deci-
sions, when expropriation occurs without & public purpose or in a discriminatory fashion, the resulting illegal
taking arguably triggers a greater amount of damages, See, e.g., Andrew Newcombe and Llufs Paradell, Law and
practice of investment treaties: Standards of treatment (Austin, Texas: Wolters Kluwer Law and Business, 2009),
pp. 379-83 (citing authorities from Chorzéw Factory forward),

124, Thus, in the well-known exchange between Secretary of State Hull and the Mexican foreign minister, the
latter argued that its actions “were inspired by legitimate causes and the aspirations of social justice” Lowenfeld,
International economic law, supra note 79, p. 401 {quoting Mexican Minister’s note of September 1, 1938). Note
that Art. X of the US.-Argentina BIT preserves for investors the best of any rights accorded under national law,
the BIT, or other international law, While there have been long-standing disputes over whether customary law
requires compensation equivalent to fair market value when the government engages in certain types of wide-
spread expropriations and not discrete takings, as with respect to nationalizations for purposes of land reform,
this is a far narrower potential exception to the expropriation provision in BI'Ts or the Hull Rule than any sug-
gested by GATT Art. XX,

125, U.S.-Argentina BIT, supra note 2, Art. II(2)(c}.
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1 Given the nature of most of the substantive rights contained in BITs, it is hardly surprising
2 then that the United States incorporated only those exceptions deemed applicable with respect
3 to all or most treaties, namely the customary defenses of distress, force majeure, and necessity
4 which, as suggested above, Article XI reflects. It was also no accident that even these exceptions
5 only sought to preserve governments’ existing sovereign right to take action but not their duties
6 under existing law to accord compensation when such actions were taken. This too was consis-
7 tent with pre-BIT U.S, law, which generally provides that the United States can always take prop-
8 erty {or breach its contracts) but that this right does not typically exclude compensation that
s would otherwise be legally due.'®
10 Even today, when the United States (now as frequent NAFTA defendant) is recoiling from
11 some of the investor-protective provisions of its old BITs, the United States continues to resist
12 inclusion of a broad exceptions list as in the GATT’s Article XX, It has instead adhered to a
13 more limited approach whereby comparable exceptions are now included with respect to par-
14 ticular BIT guarantees but not as general exceptions for the entire treaty. Thus, the U.S, Model of
15 2004 and subsequent U.S. BITs clarify the meaning of “indirect” expropriations such that, con-
16 sistent with U.S, takings law on regulatory takings, “non-discriminatory regulatory actions by a
17 Party that are designed and applied to protect legitimate public welfare objectives, such as public
18 health, safety, and the environment, do not constitute indirect expropriations'? While some
19 might see this as a cutback on the original U.8. BIT, in all likelihood this reflects an attempt by
20 the United States to clarify the meaning of a provision that, as it always explained to prospective
21 BIT parties, meant to reflect existing property protections accorded under U.S. constitutional
22 jurisprudence for indirect takings.'” Interestingly, Continental's arbitrators acknowledge the dif-
23 ferences between direct and regulatory takings of property and that, depending on the “material
24 impact on property, public policy purposes may be irrelevant to a requirement under BITs
25 to compensate for some expropriations.’* They do not appear to realize, however, how this

126, Thus, even in the context of Damies & Moore v. Regan, where the U.S. Supreme Court affirmed the ability of
the U.S. executive branch’s establishment of the U.S.-Iran Claims Tribunal as a mechanism to resolve disputes
arising from a foreign policy crisis, the Court was cautious in noting that it was not reselving the question of
whether those who suffered a clear taking of their property as a result of U.S, actions were owed compensation
under the takings clause of the U.S. Constitution. See Dames & Moore v. Regan, 453 U.S. 654, 688 n. 14 (1981)
(noting that since the underlying claims had not been terminated, the Court was not expressing an opinion on
whether a taking had taken place). 'This is not to suggest, however, that the US. BIT provisions on expropriation
will be interpreted by investor-State arbitrators in accord with U.S. Supreme Court precedents. See, e.g,, Vicki
Been and Joel Beauvals, “The global Fifth Amendment? NAFTA% investment profections and the misguided
quest for an international regulatory takings doctrine” 78 New York Unjversity Law Review 30 (2003) (suggesting
ways that investment treaty expropriation guarantees may grant broader property protections than under U.S.
constitutional faw).

127, For a survey of the ways that recent U.S. BITs have otherwise cut back on investor protections, see José E.
Alvarez, “The evolving BIT in Jan A. Laird and Todd J. Weiler, eds., 3 Investinent treaty arbitration and interna-
tional law 1 (Huntington, N.Y.: JurisNet, 2010). For the diverging views expressed in the most recent State
Department report convened to advise the Obama Administration on future U.S. BIT policy, see Subcommittee
on Investment, Advisory Committee on International Economic Policy, US. Department of State, “Report
regarding the Model Bilateral Investment Treaty,” {September 30, 2009), available at: http:/fwww.state.gov/ie/eeb/
rls/othr/2009/131098 htm (last visited October 13, 2010).

128, U.S. Department of State, US. Model Bilateral Investment Treaty, Annex B at 4(b) (2004}, available at:
http:/fwww.state.gov/documents/organization/1 17601.pdf (last visited October 13, 2010).

129. See, e.g.,, Penn. Central Trans. Co. v. New York City, 438 U.S5. 104, 123-26 (1978).
130. See Continental Casualty, supra note 1, § 276,
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undermines their conclusion that the exceptions of Article XI need to be interpreted consis-
tently with the public policy exceptions of GATT Article XX and their finding that Article XI
operates as a primary rule to the exclusion of the substantive guarantees of the BIT.

Another example from the 2004 U.S. Model BIT deals with certain performance require-
ments. Under the increasingly detailed provision on point, the 2004 U.S. Model {at Article 8(3)
(c)) mirrors the subject matter contained in GATT Article XX (b), {d) and (g)—measures taken
in defense of health, the environment, and to secure compliance with treaty-consistent laws and
regulations. Arlicle 8(3)(c) is not, however, a “general exception” to all obligations under the
treaty {see GATT Article XX), but rather applies so as not to preciude only certain performance
requirements. Notably, even this provision is not identical to the GATT’ Article XX and the
underlying GATT jurisprudence needs to be considered with caution when interpreting this
clause. The preambular language in the BIT that borrows from the GATT Article XX chapeau
does ot prevent discrimination, as does Article XX, “between countries where the same condi-
tions prevail.’ This phrase is omiited in the 2004 U.S. Model BIT. While this is in part due to the
need to have the provision apply to investors and investments, the omission could have other
effects. Article 8(3){c) could allow distinctions to be drawn between investors and investments
so long as these were not etherwise unjustifiable. As this example suggests, even when compa-
rable provisions exist in the GATT and a BIT, exceptional care needs to be exercised with respect
to drawing interpretative conclusions among the respective regimes. Even when comparable
texts exist, WTO case=law may be able to provide useful guidance to BIT interpreters on how
the substantive subject matter of exceptions, such as “exhaustible natural resources;” should be
defined {a matter on which consistency across international agreements is important), as well as
on the standard of review with respect to necessity in the context of a provision that contains a
similar, albeit not identical, controlling “chapeau.” However, the application of this exception in
a specific case cannot be divorced from the obligations to which it is an exception, and in this
respect, WTO case-law may be of limited assistance.

For example, Article 8(3)(c) of the US, Model BIT provides that the obligation not to
“impose or enforce any requirement {...] to transfer a particular technology, a production pro-
cess, or other proprietary knowledge” shall not be construed to prevent a Party from adopting
measures necessary to protect, for example, human health, This obligation with respect to "tech-
nology transfer” has no analogue in the GATT and whether, for example, a measure is necessary
to protect public health in this context, is a fact-specific inquiry that existing WTO case-law
would not be well placed to answer, Of course neither the clarifications for indirect expropria-
tions nor the language on performance requirements discussed above appears in the US.-
Argentina BIT.

Note that we are not suggesting that it would be inappropriate to include an exceptions
clause like the GATT's Article XX in a BI'l! If BI'T parties want to delimit investor protections,
including those under customary law, in this fashion they can surely do so. The Canadian
government, for example, has included an exceptions clause in its latest model BIT that bears
a greater resemblance to GATT Articte XX than does Article XI of the U.S.-Argentina BIT.*¥
‘That clause, Article 10, permits governments to take measures to protect human, animal or plant
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131, Foreign Affairs and International Trade Canada, Foreign Investinent Promotion and Protection Agreement
Model, Art. 10 (2003), available at: http://italawuvic.ca/documents/Canadian2004-FIPA-model-en.pdf (last
visited October 13, 2010) [hereinafter Canadian Model BIT]. Art, 10 provides in relevant part:

“I. Subject to the requirement that such measures are not applied in a manner that would constitute arbitrary
or unjustifiable discrimination between investments or between investors, or a disguised restriction on
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life or health, to ensure compliance with laws that are not inconsistent with the BIT, and to con-
serve living or non-living exhaustible natural resources, provided that these are not taken in an
arbitrary or discriminatory manner or as a disguised restriction on international trade or invest-
ment. Article 10's chapeau clause is obviously similar to that of GATT Article XX. At the same
time, the Canadian Article 10 covers a narrower range of government action and the rest of that
provision contains general exceptions that do not replicate those in GATT Article XX, including
strikingly broad exceptions for “"reasonable measures for prudential reasons” to protect the
States financial system that are not conditioned on Article 10's chapean clause. The new Canadian
BIT also includes an essential security clause, Article 10(4), that replicates the GATTS “self-
judging” essential security clause in Article XXL'

Given the latest financial crisis and government actions in their wake, Canada’s new excep-
tions, including its carve-out for measures to protect its financial system, may well be a prudent
cutback on traditional investor guarantees. At the same time, the new Canadian BIT explicitly
requires that some of these general exceptions need to satisfy a hurdle that is comparable to that
in the chapeau clause of GATT Article XX. What this tells us is that even the new Canadian
model would not go as far as Continental did in removing any consideration of whether govern-
mental measures are not only “necessary” to promote a legitimate government purpose but are
also not discriminatory.’ Of course, it remains unclear whether WTO jurisprudence relating to
Article XX is fully importable into the new Canadian model BIT given the textual differences
between Article 10 of the Canadian BIT and GAT'T Article XX as well as the differences in struc-
tures between the BI'T and WO regimes that we discuss in Part B. 3. e. infra.

Nor are we suggesting that the U.S. BI'F’s conscious omission of exceptions & la GATT Article
XX shows that US. BIT drafters sought to eliminate their own government’s right to regulate in
the public interest, As discussed in Part G, the drafters of the U.S. BIT sought only to limit gov-
ernment actions to the extent provided in the substantive guarantees accorded to investors and
it is within those substantive guarantees that the residual “right to regulate” properly resides,

¢. Failure to Consider the Text of Article XX and
Relevant GATT Jurisprudence

For a decision that purports to apply GATT Article XX jurisprudence, Continental is oddly
reticent about considering the provisions of Article XX itself. Continental goes directly to cases
interpreting the word “necessity” in Article XX without considering the rest of the text of Article
XX and how that affects what “necessary” means in Article XX (a), (b) and (d). Specifically the

international trade or investment, nothing it this Agreement shall be construed to prevent a Party from adopting
or enforcing measttres necessary:

{a) to protect human, animal or plant life or health;
{b) to ensure compliance with laws and regulations that are not inconsistent with the provisions of this
Agreement; or

(¢} for the conservation of living or non-living exhaustible natural resonrces”
132, Canadian Model BIT, supra note [31, Art, 10(4). That article provides in relevant part: “Nothing in this
Agreement shall be construed: (a} to require any Party to furnish or allow access to any information the disclo-
sure of which it determines to be contrary to its essential security interests; (b) to prevent any Party from taking
any actions that it considers necessary for the protection of its essential security interests {,..}J"

£33, For further discussion of the significance of the chapeau clause in GATT Art. XX, see frfra Part B.3.c,
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tribunal ignores Article XX’s chapeau clause, what that chapeau does, with respect to what is
deemed “necessary” for purposes of (a), (b), and (d), and what the absence of an equivalent
chapeau in Article XI of the BIT might mean.

Compliance with GATT Article XX is a two-tier process.!* The party invoking the exception
must first establish the substantive consistency of its measure with one of the sub-paragraphs. In
this regard, the measure must fall within the scope of policies mentioned in the sub-paragraph'®
and, in the case of sub-paragraphs (a), (b}, and (d), must be shown to be necessary to achieve the
specific policy objective. Second, the measure must be applied consistently with the chapean,
that is, it must not constitute “arbitrary or unjustifiable discrimination between countries where
the same conditions prevail” or represent a “disguised restriction on trade” The purpose of the
chapeau is to prevent the abuse of the exceptions.”* The task of interpreting and applying the
chapeau has been characterized by the Appellate Body as “the delicate one of locating and mark-
ing out a line of equilibrium between the right of a Member to invoke an exception under Article
XX and the rights of the other Members under varying substantive provisions (e.g., Article X1)
of the GATT 1994, so that neither of the competing rights will cancel out the other and thereby
distort and nullify or impair the balance of rights and obligations constructed by the Members
themselves in that Agreement””'¥ The exceptions in Article XX are “limited and conditional™*
and grounded in a balancing test, built into its chapeau, that is absent from the text of Article XI
of the US.-Argentina BIT."#

While the analysis under Article XX formally remains a tsvo-step process, the chapeau's abil-
ity to provide a final-order check on use of the exceptions has had implications for how arbitra-
tors interpret the legitimate government measures identified in (a} through (j) of GATT Article
XX. In particular, it can be argued that the chapeau of Article XX has subtly affected the degree
of deference WTO dispute settlements accord to GATT Contracting Parties under that clause
and what dispute settlers consider to be “necessary” There is arguably more leeway within the
necessity analysis in the GA'T'I' because States’ measures under Article XX (a)-(j} are, in the end,
assessed against the chapeau of Article XX, which prevents the application of regulatory inter-
ventions which are discriminatory or protectionist (and which would thus “frustrate or defeat™*
rights under the treaty). Article XI of the U.S-Argentina BIT, by contrast, as interpreted by
Continental as a primary rule that excludes any consideration of the rest of the substantive guar-
antees of the BIT, provides no opportunity for applying that treaty’s guarantees barring, for
example, arbitrary or discriminatory measures.'* Applying the more deferential necessity anal-
ysis of GATT Article XX without considering the other filters for impermissible government
action contained in Article XX through its chapeau suggests that what Continental applied as
“WTOQ law” does not even accurately reflect trade law much less investment law.

134. Appellate Body Report, US. - Standards for Reformulated and Conventional Gaseline, WT/DS2/AB/R
(adopted 20 May, 1996, p. 22 {hereinafter U.S, - Gasoline].

135, Appellate Body Report, U.S. ~ Import Prohibition of Certain Shrimp and Shrimp Products, WT/I858/
AB/R (adopted 6 November, 1998), 4 149 [hereinafier US, - Shrimp].

136, US. - Gasoline, supra note 134.

137, US. - Shrimp, supra note 135, § 159,

138, US. - Shrimp, supra note 135, § 157,

139, See ULS.-Argentina BIT, supra note 2,

140. US. - Gasoling, supra note 134,

141. See US.-Argentina BIT, supra note 2, Art. H(2)(b).
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Consider the implications of what we have noted thus far. Had Continental considered care-
fully the texts of the treaties that it was comparing—of the exceptions contained in FCNs, the
GATT covered agreements, and the U.S.-Argentina BIT—it would have noted considerable dif-
ferences between them, including with respect to the deference each anticipates would be
accorded to governmental actions. GATT Article XX, dealing with cerfain (but not all) essen-
tial security measures, accords the greatest measure of deference; indeed, its presumptively self-
judging (“which it considers”) language scarcely anticipates any room for independent assess-
ment by a third party adjudicator, let alone “balancing” GATT Article XX appears to anticipate
differential levels of scrutiny, dependent on which provision a government cites in justifica-
10 tion."? But, all measures identified in Article XX, even those subject to a “least restrictive alter-
11 native” test, are, in addition, subject to a separate evaluation to consider whether the measure in
12 question is applied in an arbitrary, discriminatory, or otherwise protectionist fashion,

13 The FCNs' Article XXI encompasses all the exceptions listed in GATT Article XX" and
14 those in GATT Article XX.'* But FCNs impose a niecessity test only with respect to obligations
15 for international peace and security and essential security.'®® The BCNs’ Article XXI otherwise
16 says nothing about the level of deference owed to governments with respect to its listed mea-
17 sures. As we will address next, the considerable overlap between the GATT's and the FCNs
18 exceptions clauses makes sense since the two treaty regimes principally address the same sub-
19 ject: Trade in goods.

20 Article XI of the U.S.-Argentina BI'l' adopts none of these texts, although its language most
21 closely approximates Article XX{(d) of the FCN and nof either of the GATT clauses. In our view,
22 that provision has little if anything to do with a State’s general right to regulate in the public
23 interest and everything to do with preserving States’ narrow customary law defenses.

WO N O A W ke

24 {1, Failure to consider the differing purposes of BITs and the GATT

25 The chapeau of Article XX suggests a larger problem with importing Article XX jurisprudence
26 into investor-State disputes. The purpose of the GATT, as reflected in its preamble and in the
27 chapeau of Article XX, is “the substantial reduction of tariffs and other barriers to trade and
28 the elimination of discriminatory treatment in international commerce”* It has, as its core, the
29 twin objectives of trade liberalization (positive) and the prevention of protectionism (negative).
30 But the purpose of the trade regime is not to provide a remedy to individuals whose property
31 rights have been harmed, to calculate the monetary recompense due for such past harms, or to
32 discipline the behavior of States during periods of alleged economic crisis—to cite but three of
33 the purposes that arbitrators and scholars have properly attributed to the U.S.-Argentina BI'T
34 and other U.S. BITs of this period.""” Continental fails to consider that the word “necessary” in

142, Compare “refating to” in GATT Art. XX (g) to “necessary to” in Art. XX (a), (b}, and (d).
143, ' See FCN, supra note 108, Art. XXI(3).

144, See FCN, supra note 108, Art, XXI(1)(a)~{c).

145, See FCN, supra note 108, Art, XXI(d).

146, GATT, supra note 6, Preamble.

147. See, e.g., Sempra, § 373; Enron, § 331; CMS, § 354 (all suggesting that the object and purpose of the US.-
Argentina BIT was for it to remain applicable in situations of economic difficulty and hardship); Alvarez and

Khamsi, “The Argentine crisis and foreign investors,” supra note 4, pp. 408-17 {discussing the object and purpose
of the U.S.-Argentina BIT in light of the purposes of the U.S, BIT program); Kenneth Vandevelde, United States
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Article XI needs to be read in light of a particular treaty whose object and purpose may have
been precisely to provide assurances to investors that their investments will be safe, particularly
in the case of a volatile or unstable economy when investor rights are most vulnerable; that s, in
sitations comparable to those that faced Mexico when the United States asserted the Hull
Rule.*® Continental never asks whether Article XI was intended to be an all-encompassing
excuse from compensation, no matter what the nature of the governmental action is, so long as
it is undertaken during a period of econoniic crisis. It never considers whether such a blanket
excuse was intended in the context of a country that repeatedly invoked such crises as an excuse
to escape its obligations to foreign investors and had indicated that it was entering into the BIT
with the United States {and others} precisely to provide a credible commitment that it would no
longer do so in the future." It also failed to consider how such a blanket excuse from liability in
cases of crisis makes any sense in the context of a treaty that explicitly anticipates that BIT par-
ties have continuing obligations to investors not to discriminate against them even in the wake
of crisis, namely siuations of “armed conflict, revolution, state of national emergency, insurrec-
tion, civil disturbance or other similar events™*®

In Continental, the tribunal cited the WTO Appellate Body's decision in U.S. - Gambling to
explain its reliance on the notien of “reasonable availability” That case defined “a ‘reasonably
available' alternative measure” as one “that would preserve for the responding Member its right
to achieve ifs desired level of protection with respect fo the objective pursued under the paragraph
[...]7** This makes sense in the WTO context because the GATT is a negative integration agree-
ment. In the areas covered by GAT'T Article XX (or its equivalent in GATS Article XIV), it does
not seek to harmonize Members' laws and does not put into question regulatory diversity,
Instead, the GATT disciplines trade instruments (tariffs, quotas), but, as a general rule, limits its
behind-the-border interventions to protectionist domestic policies,'® BITs, at least those follow-
ing the U.S. Model used for the U.S.-Argentina BIT, reach much deeper into the State parties’
regulatory discretion. Such treaties prevent, for example, not only direct takings but direct
breaches of government contracts (or at least those prompted by sovereign, non-commercial
actions) and, as noted above, even certain discriminatory actions taken in the course of armed
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investment treaties: Policy and practice (Deventer, Netherlands: Kluwer Law and Taxation, 1992}, pp. 1-43
{discussing origins and purposes of U.S, BIT program}.

148, See Lowenfeld, International economic law, supra note 79, pp. 397-403 (discussing origins of the Hull
Rule),

149, See Alvarez and Khamsi, “The Argentine erisis and foreign investors,” supra note 4, pp. 414-17 (discussing
Argentina’s record of crises and its impact on the US.-Argentina BIT).

150, U.S.-Argentina BIT, supra note 2, Art, IV{1}. Under Continental Casualty’s interpretation of Art. XI as
“primary” rule, this obligation, along with all others in the BIT, would be inapplicable precisely due to events
anticipated by the very obligation itself.

151, ULS. - Gambling, € 308 (internal citation omitted).

152. But the WTC(¥s new generation agreements, in particular, its Agreements on the Application of Sanitary and
Phytosanitary Measures and on Technical Barriers to Trade, do venture behind the border in requiring that any
such measures not only be non-discriminatory, and in the case of SPS, based on science, but also be “necessary”’
See Agreement on the Application of Sanitary and Phytosanitary Measures, April 15, 1994; Agreement on
Technical Barriers to Trade, April 15, 1994, The discipline is closely tied up with the issue of international stan-
dazds (these should be followed and where they are, measures based on them are presumed to be necessary) but
to date, there fs little jurisprudence on the “necessity” of measures in the absence of such international standards
that may provide a broader body of “necessity” case-law in the WTQ from which to draw in considering any
relevance to investment treaty arbitration.
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conflict.’® Rather than focusing on discrimination, these treaties speak to protecting investors’
sunk costs and their individual property rights.

e, Failure to Gonsider the Structural Differences Between
Investor-State and WTO Dispute Settlement

Anyone seeking to import WTO jurisprudence should also consider other structural differences
between thatregime’sdispute settlement scheme and investor-State arbitration. The U.S.- Argentina
BIT, like most U.S. BIT5 of the same period, focuses an the rights of third parties whe invest in
host-States in reliance on these treaties. Accordingly, the chief remedies they authorize are the
prospect of damages to third parties for past harms incurred because of government action.
BITs also authorize those third parties to bring such claims for damages themselves, thereby
displacing the usual espousal practice which relies on intervention by the investor’s home coun-
try. As is often noted, BITs turn their third party beneficiaries, namely foreign investors, into a
species of “private attorneys general” charged with treaty enforcement.’™ This has normative
consequences, Since investors activate the BIT claims process, choose what claims to bring and
what arguments to present, they can effectively control the arbitral agenda and indirectly but
effectively help to develop international investment law.

The trade regime, by contrast, is more State-centric and it is structured to secure prospective
relief of a particular kind. It tries to get a State to remove an offending measure and, on rare
occasions, authorizes trade retaliation, a form of counter-measure, to secure that end. It is also,
of course, an interstate dispute settlement system and while the position of individual traders of
goods is of relevance to the WTO legal order,”™ WTO dispute settlement remains comparable to
old-fashioned diplomatic espousal in one critical sense: It anticipates that States will weigh the
costs and benefits of bringing WTO claims against each other and anticipates that some States
may decide not to do so because of fears of reciprocal claims or of establishing troubling legal
precedents (indeed, this may help explain the absence of WTO claims based on assertions of
“essential security™). It is also striking that although Continental relied on the CMS annulment
decision’s distinction between primary and secondary rules, no such distinction appears in
GATT jurisprudence and indeed, the concept seems alien to its remedial scheme %

‘These are only the most salient structural differences between the trade and investment
regitnes, There is no appellate body in investor-State dispute settlement. 1t is likely that the

I53. See U.S.-Argentina BIT, supra note 2, Articles 11{2)(c), IV(1}-(2), and IV(3). For purposes of this chapter,
we need not address controversies over the scope of these treaties’ umbrella clauses, such as Art. 1I(2)(c) in the
U3.-Argentina BIT. At the very least most agree that these clauses protect the rights of investors to be compen-
sated for breaches of contracts that they enter into directly with governments where the breach eccurs through
the exercise of the government’s sovereign actions. See, e.g., Newcombe and Paradell, Law and practice of invest-
ment Ireafies, supra note 123, pp. 451-55.

154. Indeed, some have suggested that BETs thereby “privatize” what, in the age of espousal, was a governmental
function. See generally, Dravid Schneiderman, Constitutionalizing economic globalization: Investment rules and
demacracy’s promise (Cambridge: Cambridge University Press, 2008),

155. See WTO Panel Report, “US.: Section 301-310 of the Trade Act of 1974 WTE/DSI52/R (circulated
December 22, 1999), 4¢ 7.71--7.86

156, See stupra note 96.
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expertise of the adjudicators involved in the respective regimes difter.'¥” Investor-State dispute
seftlement, even when it resorts to ICSID, generally lacks a legal secretariat to provide assistance
to its arbitrators and help fashion more consistent arbitral case-law. Given all these differences,
it is not clear why treaty exceptions to very different types of obligations, undertaken for very
different reasons, and subject to very different remedies should be viewed as comparable, One
could imagine many reasons why, given the WTO's interstate structure and limited remedies,
WTO dispute settlers might opt for a deferential view of what constitutes a legitimate govern-
ment measure.'® One could also imagine many reasons why, by contrast, investor-State arbitra-
tors, charged with interpreting treaties that are more intent on protecting the rights of their third
party beneficiaries, might not be quite as deferential. There are also clear reasons why the latter
regime would be more insistent that the government entity (which is better able to articulate the
alternatives that it considered (and rejected) in responding to a crisis) and not a private party,
should bear the burden of proof.™

The differing possibilities for exit and voice between the two remedial schemes ought also to
be weighed, As is well known, the multilateral nature and institutionalization of the WTO, not
to mention its tradition of consensus decision-making, makes exit (including waivers from or
amendments to the underlying arrangements) difficult. In addition, while WTO Members in
effect choose to submit to trade retaliation by refusing to remove their offending measure, those
trade measures are imposed by another State and their imposition is therefore outside the losing
State’s control, Further, within the WTO there are other pressures to ensure the losing State’s
ultimate compliance, In the context of a single institution consisting of the same repeat (State)
players, GATT contracting parties ignore a binding GATT panel or WT'O Appellate Body deci-
sion at their (reputational} peril. The reality and risk of reciprocal tit-for-tat interstate actions
play a much bigger role in the WTO regime.

The investment regime provides greater potential for exit and veice. This is suggested by the
recent actions of Bolivia, Ecuador, and Venezuela, all of which have attempted to terminate

157. Although the President of the Continental Casually tribunal, Giorgio Sacerdoti, was a member of the WTO
Appellate Body from 2001-2009, such a background is relatively rare among those appointed as arbitrators in
investor-State tribunals, Investor-State arbitrators are more frequently drawn from those with experience in com-
mercial arbitration.

158, 'The same might be said with respect to Continental Casualty’s references to the European Court of Human
Rights’s “margin ofappreciation” doctrine, See Continental Casualty, supranote 1,4 18,nn. 266,270, Consideration
of the “margin of appreciation” doctrine lies outside the scope of this chapter. But see Alvarez and Khamsi, “The
Argentine crisis and foreign investors)” supra note 4, pp. 441-48 (suggesting the many attributes of that doctrine
that seem inapplicable to the investor-State context), It is worth noting that Continental Casualty’s suggestion that
Art. XIs reference to a party’s "own” security interests licenses resort to a deferential margin of appreciation on
behalf of the State suggests a misreading of that provision. See Contirental Casualty, € 181, n. 266. The reference
to a party’s “own” security interests was presumably intended to distingunish two of the situations covered by Art.
XL, namely a party’s ability to respond to external threats that it faces as well as its ability to respond to the needs
of others, including the international community of States. [n so doing, the U.S. drafters of that phrase in its
Model BITs of 1984-87, replicated in the U.S.- Argentina BIT, were probably responding to the fact that inclusion
of both within the traditional defense of necessity was still a point of contention during this period as the ILC
sought to finalize what became Art, 25 of its rules on State responsibility. See Alvarez and Khamsi, “The Argentine
crisis and foreign investors,” pp. 430-31.

159, Investor-State arbitrators might also be concerned about the equitable impact of imposing the burden of
proof with respect to such issues on any party other than a State, particulatly given the impact of such a decision
on small investors.
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some of their BITS, to exit from ICSID, or to modify their agreements to arbitration.! Other
States are now modifying their Model BITs or free trade agreements to provide for greater sov-
ereign policy space or are re-negotiating older investment treaties for the same end.'™ Yet others,
such as the parties to the NAFTA as well as parties to post-2004 U.S, BI'Ts, now have an option
within their agreements enabling them fo issue joint interstate interpretations of what their
investment agreements mean from time to time; these interpretations are binding on investor-
State arbitrators. Indeed, at least in the NAFTA, such interpretations appear to be valid even in
the midst of (or in response to) pending investor-State claims.'? As is already clear in the
NAFTA, through such interpretations the State parties can react to adverse arbitral rulings and
“correct” those with which they disagree.'® It is worth noting that all or most BITs, including the
U.S.-Argentina BT, include another option for mutually agreed interstate “clarifications™ of
their terms, namely an interstate dispute clause like that in Article VHI of the US,-Argentina
BIT. This is another way in which the contracting State parties to a BIT can initiate and generate
binding interpretations of their agreement, thereby removing some interpretative questions
from the domain of investor-State arbitration, '

Exit and voice in the investment regime also exists due to the weaknesses of its scheme for
enforcing any subsequent investor-State arbitral awards. As is becoming starkly apparent from
Argentind’s successful resistance to date with respect to the execution of the various awards ren-
dered against it, the investinent regime has not managed to overcome the powerful impediment
of soverelgn immunity with respect to the execution of judgments. By contrast with the WTO
regime, where the prospect of trade retaliation cannot be blocked by any assertion of State
immunity, States such as Argentina have it within their power to assert their “civil disobedience”
vis-2-vis the investment regime. Of course, Argentina could alse attempt to modify its existing
BITs and, subject to its leverage vis-4-vis distinct BIT parties, may be able to secure new treaties @
on betiter terms. Even BITs that prohibit termination for a set period of years can be modified if
both parties agree and, indeed, the US.-Argentina BIT itself can be terminated, even without
the United States’ agreement, in 2011.' The greater possibilities for exit from particular BITs or
even the investment regime as a whole needs to be considered when deciding how flexibly these
treatles ought to be interpreted—and may suggest caution about drawing facile conclusions
from regimes where the possibility of exit/voice is far more constrained.
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160, See generally, Kari P. Sauvant, “FDI protectonism is on the rise,” World Bank, Poverty Reduction and
Ecanomic Management Network, International Trade Department, Policy Research Working Paper No. 5052
(2009}, available at: http:/fwwwcecolumbia.edw/pubs/documents/FDIprotectionismisontherise.pdf {last
visited Qctober 13, 2610).

161. See generally UNCTAD, World Investment Report 2010 (New York: United Nations, 2010}

162. See, e.g., Pope & Talbot, Inc. v. Canada, 7 ICSID Rep. 102, award on the merifs, phase 2 {April 10, 2001).
163. Although in theory these are meant to be restricted to mere “interpretations” of a treaty and are not to be
used in liew of the far more arduous process involved in amending such treaties, it is not likely that arbitrators
would defy such an interpretation on that basis. See, £.g., Pope & Talbot, Inc, v. Canada, 41 LL.M. 1347, award in
respect of damnges (May 31, 2002), €4 17-42,

164. But note that arbitrators considering interstate interpretative BIT disputes might find it difficult to justify
interpretations that disturb previously acquired rights owed to existing investors. See U.S.-Argentina BIT, supra
note 2, Art. XIV (anticipating a ten-year period of protection for existing investors even if the BIT is termi-
nated).

165. See U.S.-Argentina BIT, supra note 2, Art. XIV (but also indicating that existing investors may secure con-
tinued protection for an additional ten year period). These clauses further confirm the significance of investors’
sunk costs and their detrimental rellance on host country assurances to drafters of such BFTs,

08-Sauvanl-ChC8.indd 347 @ 10/17/2011  5:24:34 PM
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'The legitimacy of cross-regime borrowing may turn on whether arbitrators factor these
structural concerns into their articulated reasons to borrow. Investor-State arbitrators who are,
as in Confinental, drawn to doctrines or principles deployed by other international tribunals,
from trade law jurisprudence to the “margin of appreciation” used by the European Court of
Human Rights, need to consider how the structures of such institutions have influenced the
principles they adopt as well as their application. They should also consider how permanency
itself may affect what adjudicators do. It is risky to draw interpretative approaches from perma-
nent adjudicators—whether the WTO Appellate Body or the European Court of Justice—
without considering the institutional factors that may make certain interpretative techniques
more acceptable in the context of a permanent, established court or tribunal. It may be more
appropriate or politically legitimate for such bodies to engage in expansive, “constitutional” or
teleological treaty interpretations than would be the case for arbitrators who serve, perhaps only
once in their lifetime, in a single ad hoc investor-State arbitration.'®®

Analogies to the use of foreign law by national courts seem appropriate here. National judges
who seek inspiration from foreign law expose themselves to charges of lack of principle or
incompetence should they fail to consider, for example, the structural differences between civil
and common law trials when extrapolating applicable rules of evidence from one system to the
other. Why should it be any more acceptable to ignore the very real (and sharper) distinctions
among our international dispute settlers?

‘We will address in the next part whether our conclusions on Continental render BITs unfair
vis-3-vis States or instruments whose application in strict accordance with their terms and
intents is politically “suicidal,” as Stone Sweet suggests. For now, our point is simply that while
all or most treaties result in the delegation of some State power, the powers that they delegate,
particularly to dispute settlers, are not necessarily the same,

C. WAS ANY OF THIS NECESSARY?

Questioning the appropriateness of applying the WTO's approach to necessity under GATT
Article XX is not to suggest there is no place for the weighing and balancing of private rights and
public interests under BITs. The issue is where, as well as how, this balancing should occur.

'The arguments presented by the parties in Continental suggest an alternative way in which
proportionality balancing may come into play. As the tribunal points out, Argentina contended
that Article IT{Z)(a) of that treaty, including the protection of fair and equitable treatment, needs
to beapplied in light of the “dramatic economic situation” that Argentina was facing.'? Argentina
argued that its emergency measures were consistent with the “legitimate expectations” that
investors might be deemed to have had,'® while the claimant argued that it had a legitimate
expectation that the convertibility regime would not be changed, free transfers would be

166. Indeed, those who propose establishing an international investment court, such as Gus Van Harten, operate
on the assumption that such a body, because of its permanency, is likely to make more cohesive, harmonious and
sometimes expansive, international invesiment law. See, e.g., Gus Van Harten, “A case for an international invest-
ment court,” Society for International Economic Law [SIEL] Inaugural Conference Paper {2008), available at:
http://papers.ssrn.com/sol3/papers.cfmiabstract_id=1153424 (last visited October 13, 2010).

167. See Coniinental Casualty, supra note 1, § 248,
168, Continental Casualty, supra note I, ¥ 248,
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maintained, and that the terms of existing dollar-denominated securities and deposits would be
respected.'® The tribunal suggested some sympathy with Argentinas position. It noted, for
example, that the obligation to treat an investor fairly, “even when applicable ‘at all times’ [...}
varies in part depending on the circumstances in which the standard is invoked: the concept of
fairness being inherently related to keeping justice in variable factual contexts™” It also sug-
gested that investors’ legitimate expectations turn in part on the specificity of the government
assurances on which they were relying and that in this instance, unlike many other cases against
Argentina, the type of assurances on which the claimant was relying were mostly general legisla-
tive pronouncements of a “legislative” type and not the kind of specific contractual assurances
that had led to breaches of both the fair and equitable treatment and umbrella clauses in prior
Argentina cases.'” These considerations appear to ground Continental’s finding that the claim-
ant could not invoke legitimate expectations as to the change of the convertibility regime in
1991 and its conclusion that the claimant should have “maintained a reduced trust in the

Intangibility Law of September 2001, since this was enacted when the worsening of the crisis
]”i72
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was evident |...
But the Continental tribunal short-circuits its analysis of how the BIT’s fair and equitable

treatment guarantee comports with the more specific contractual obligations allegedly offered to
the claimants, It relies on Argentina’s necessity defense to avoid considering the Investors’ claims
arising from the specific modalities of de-dollarization, the restructuring of the GGLs, or the
pesification of the LETEs,!” Thanks to the necessity defense, the arbitrators also avoid consider-
ing claimants’ allegations that some of Argenting’s measures constitute an expropriation under
Article IV of the BIT" or breaches of the BIT’s umbrella clause.'”

It is outside the scope of this chiapter to consider the substantive merits of all of these claims, '™
Nenetheless, it is instructive to consider another tribunal’s effort to consider the effects of
Argenting’s crisis in a context where the BIT at issue, the UK-Argentina BIT, did not contain a
clause comparable to Article X1 and the customary defense of necessity was therefore applicable,
In that case, National Grid v. Argentina, the tribunal rejected Argentinas defense of necessity
but nonetheless deemed the economic crisis relevant to its interpretation of fair and equitable
guarantee in that treaty,"” That tribunal stressed that the legitimate expectations protected by
the fair and equal treatment clause “must have been reasonable and legitimate in the context in

WOR BN R R NN NN NN e

169. Contintental Casually, supra note 1, § 251,

176, Continental Casualty, supra note 1, € 255,

171, Continental Casualty, supra note 1, €4 257-261.
172, Continental Casualty, supra note 1, € 262,

173. Continental Casualty, supra note 1, €9 262-63, 265,
174. Continental Casualty, supra note 1, § 275, 283,
175. Continental Casualty, supra note 1,  at 302,

176. Indeed this effort is made more difficult precisely because the tribunal short-circuited the elaboration of
these claims,

177, See National Grid, €5 167-80. The fair and equitable treatment provision in the UK-Argentine BIT was
comparable to the one in the US.-Argentina BIT. Agreement between the Government of United Kingdom of
Great Britain and Northern Ireland and the Government of the Republic of Argentina for the Promotion and
Protection of Investments, Art. 2(2}, UK-Argentina, December 11, 1996 {“Investments of investors of each
Contracting Party shall at all times be accorded fair and equitable treatment and shall enjoy protection and
constant security in the territory of the other Contracting Party {...]").
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which the investment was made"” It cited a prior investor-State decision, Saluka, for the prop-
osition that

[n]o investor may reasonably expect that the circumstances prevailing at the time the investment
is made remain totally unchanged. In order to determine whether frustration of the foreign
investar’s expectations was justified and reasonable, the host-State’s legitimate right subsequently
to regulate domestic matters in the public interest must be taken into consideration as well.'”?

While Naffonal Grid determined that Argentina had indeed breached the fair and equitable
treatment standard, it qualified its determination of when breach vccurred because it found

that

fw]hat would be unfair and inequitable in normal cireumstances may not be so in a situation of an
economic and social crisis. The investor may not be totally insulated from situations such as the
ones the Argentina Republic underwent in December 2001 and the months that followed. For
these reasons, the Tribunal concludes that the breach of the fair and equitable treatment standard
did not occur at the time the measures were taken on January 6, 2002 but on June 25, 2002 when
the Respondent required that companies such as Claimant renounce to [sic] the legal remedies
they may have recourse as a condition to re-negotiate the Concession,'

While the rationale in Nafional Grid is not a model of clarity, that tribunal appeared to have
determined that Argentina’s actions on January 6, 2002, namely its termination of the right to
calculate public utility tariffs in dollars and the right to adjust those tariffs on the basis of inter-
national prices, were not, given the circumstances, unfair and inequitable, but that its later deci-
sion fo renotnce the specific legal remedies that it had offered the claimant was unlawful, While
National Grid did not explicitly adopt what Stone Sweet calls “proportionality balancing,” it
seems to have balanced implicitly the investors’ expectations against Argentina’s need to take
actions in the public interest at a time of crisis. Those arbitrators determined that Argentina’s
actions breached the fair and equitable treatment standard only when its most extreme actions,
blatantly in violation of specific assurances that it had made to the investor, were so dispropor-
tionate that they could not be said to have been within the investor’s reasonable contemplation,
Hints of comparable balancing of investor-State interests, outside the context of applying the
defense of necessity, have also appeared in the other Argentina cases discussed here.'®

Stone Sweet cites the same quotation from Salika mentioned in the National Grid decision
in support of the use of proportionality balancing in interpreting BITS fair and equitable
treatment provistons. He argues that the adoption of proportionality makes particular sense in

178. National Grid, 4 175.

179, National Grid, § 175 {citing Saluka Investments BV v. Czech Republic, UNCITRAL, award (March 17,
2006}, reprinted in Oxford Reports on International Invesiment Claims 210, partial award, € 305)

180. National Grid, 1 180.

181. Such balancing appeared to be exercised by other Argentina tribunals in the course of applying fair and
equitable treatment, These tribunals were prepared to accept that ceriain measures taken by the Argentine gov-
ernment might not have been, on balance, unfair or inequitable, but drew the line, for example, when Argentina
unilaterally abrogated its prior commitments to engage in mufual negotiations over gas tariff rates. See, e.g.,

kS

Alvarez and Khamsi, “The Argentine cilsis and foreign investors;” supra note 4, pp. 471-72,
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this context, where its use could produce greater uniformity of jurisprudence with respect to a
guarantee whose very elasticity and imprecision would otherwise provoke anxiety about the
unlimited scope of arbitral discretion.'®® We heartily agree and would suggest that much greater
consideration needs to be given to how measures taken in the midst of an Argentina-type crisis
might affect the interpretation of a BI'Ts substantive guarantees, including fair and equitable
treatment, full protection and security, its umbrella and free transfers clauses, and possibly even
its non-discrimination provisions.’® In addition, as Alvarez and Khamsi suggest, balancing of
investor versus State interests could also come into play when tribunals allocate and calculate
financial liability after finding a breach of a BT, including in situations where the breach
occurred in the course of serious economic crisis.'™

In our view, Continental would have produced a more legitimate result had it not short-
circuited its consideration of these questions and the merits of many of the claims before it by
(mis)applying the U.S.-Argentina BI'f’s Article XI. We express no views on whether, had it done
so, the results for the claimant would have been different.

But we believe that how proportionality balancing is applied and to which part of an invest-
ment treaty matters, We believe that the decision to apply it as does National Grid is likely to be
seen as far more legitimate and principled than the approach taken in Continental, however
“sophisticated” the latter’s approach to balancing may seem. This is so because while interna-
tional lawyers differ considerably on whether the substantive rules produced by their disparate
legal regimes are suitable for cross-fertilization, they scarcely differ on the point that whenever
treaty interpretation occurs, the traditional rules of treaty interpretation ought to be applied,
Those rules are the least controversial tool for the “defragmentation” of international law that
international lawyers have.'* National Grid adhered far more plausibly to those traditional rules
of treaty interprefation—plain meaning in light of context and object and purpose—than did
Continentals arbitrators, who, in our view, appeared to ignore text, context, object and purpose,
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182. Stone Sweet, “Investor-State arbitration,” supra note 57, pp. 63-64,

183. 'This is not to suggest, however, that every Investor profection contained in a BIT or every investor claim
made under them might be subject to "balancing.” Balancing seems inherent to many, but not all, allegations of a
violation of fair and equitable treatinent. While it is easy to anticipate an effort to “balance” investor and State
rights with respect to deciding whether a particular government action was or was not within the contemplation
of either of these parties, it may be harder to justify “balancing” when the alfegation is that the State denied justice
to an investor by denying access to its courts. Similarly, balancing seems inherent to claims of indirect or regula-
tory takings but it is harder to contemplate its role when an investor is asserting clear breaches of specific contrac-
tual undertakings made by the State. We also find it hard to imagine circumstances where a State’s handling ofan
economic crisis is claimed to justify an act that discriminates against foreign investors or violates most favored
nation treatinent. See Anne van Asken and Jiirgen Kurtz, “Prudence or discrimination? Emergency measures,
the global financial crisis and international economic law]” 12 Journal of Infernational Economic Law 859 {2009)
{(indicating ways that governments’ responses to the current economic crisis might violate investor protections in
BITs and FCNs, including the guarantee of national treatment}.

184, 'This is especially a possibility in the course of treaties, such as the US.-Argentina BIT, that lack explicit
provisions on the type of compensation owed for breach of their substantive provisions other than expropriation
(where prompt, adequate and effective compensation is anticipated), See Alvarez and Khamsi, “The Argentine
crisis and foreign investors)” supra note 4, pp. 406-07 {noting that the original CMS, Enron and Sempra tribunals
all suggested that they considered the impact of Argentind’s crisis on the calculation of damages despite these
tribunals’ rejection of Argentina’s defense of necessity).

185, See generally, ILC Fragmentation Report, supra note 10,
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and relevant negotiating history. We do not believe it is necessary to jettison those rules in order
to avoid politically “suicidal” results,

Stone Sweet and others who would praise Continental’s approach should also consider why
applying proportionality batancing to consider the impact of an economic crisis both for pur-
poses of applying the treaty’s substantive rights (such as fair and equitable treatment) and as a
blanket Article XI defense to any and all liability under a BIT makes sense, It is also important
to realize that “proportionality balancing” comes in various shapes and sizes. It embraces forms
as distinct as rational basis/strict scrutiny in US. constitutional jurisprudence involving the
protection of “discrete and insular” minorities and women, balancing the respective rights
of States of the United States versus those of the federal government,' applications of subsidiar-
ity as used by the Furopean Court of Justice, and the “margin of appreciation” deployed by
the European Court of Human Rights. This chapter does not seek to resolve which form of
“balancing” might be appropriate to apply to BITS substantive provisions or indeed whether
any single model is suitable for all investment treaties or even all parts of a single BIT. We
believe that investor-State arbitrators are only now beginning to confront these questions, as the
claims they consider become more complex. Unlike Stone Sweet, we do not believe that
Continentals approach was particularly “sophisticated” That tribunal simply reached for an
off-the-shelf model of balancing presumably because it was familiar-—at least to the president of
that tribunal.

We also need to consider what precisely we are seeking to achieve when we “balance’ If the
point of proportionality balancing is not simply to increase a State’s regulatory options vis-a-vis
foreign investors but to lessen the gap between the way foreign investors are treated under the
BIT and how all investors fare under national law, applying proportionality where it is not usu-
ally applicable under national law is perverse.!'¥” Consider once more the effects of Continentals
decision to apply Article XI as an on/off primary rule eliminating all State responsibility. This
inflexible interpretation makes it impossible to decide that a State’s action, though wrongful,
might still require compensation. This would be a particularly bizarre result where, as was per-
haps true in the context of Argentina, the national law in place at the time that the investor first
made his investment would have recognized a right to compensation notwithstanding the proc-
lamation of “emergency” measures.”® Continental’s interpretation means that if an Article X1
plea is accepted, all governmental measures—including direct takings and denials of justice—
are left unexamined and are presumptively valid even if national law is to the contrary.!®

186. See, e.g., American Insurance Association v. Garamendi, 539 U.S. 396 (2003},

187, We are not urging a return to the Calvo Clause. What we have in mind is that int some cases, as suggested
by the original CMS award, consideration of the existing natfonal law and regulations in place when an investor
originally made his investment may be refevant to determining whether a BIT has been violated, as where inves-
tors are attempting to prove the basis for their “legitimate expectations” It may also be relevant because, as is
anticipated by Art. X of the U.S.-Argentina BIT, an investor has the right to the better of any treatment accorded
under the BI'T, international law or national law. In neither case are we suggesting that BITs have the same effect
as old-fashioned stabilization clauses in investment contracts, To the extent arbitrators are asked to determine the
“legitimate expectations” of the parties, we believe that they need to examine, among other things, the types of
regulatory changes that investors might have reasonably contemplated given, for example, the density of existing
regulation within a particular sector,

188. See also Alvarez and Khamsi, “The Argentine crisis and foreign investors
{discussing the rationales for Art. X1, apart from a rule precluding financial liability).

189, Of course, such a result would contradict BIT provisions such as Art, X of the US.-Argentina BIT, which
anticipate that investors get the better of any rights assured under national law, International law, or the BIT.

a
7

supra note 4, pp. 456-60
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Moreover, if Continental means to adopt the list of permissible measures in GATT Article XX
and not merely its necessity test,'™® this importation of trade law restricts the universe of legiti-
mate government actions to the categories identified in Article XX, irrespective of existing
national law. Those desiring to preserve States’ general right to regulate in the public interest
need to realize that the GATT’s Article XX recognizes no such general right; it merely identifies
what some legitimate government actions might be.

Considering the possible impact of Argentina’s crisis measures for purposes of each part of
the BIT’s substantive guarantees, by contrast, permits a nuanced consideration of whether,
under preexisting national law, including the residual right to regulate in the public interest,
what Argentina did was proportionate. Such an approach could readily distinguish the relevance
of an economic crisis (or any other legitimate regulatory concern, whether or not identified in
GATT Article XX) depending on the type of government action that is asserted to be a violation
of fair and equitable treatment or of other BIT provisions—from denial of due process in court
to lack of transparency in government regulation.’ With respect to only some of these claims
would Argentind’s crisis (and its measures in response) be a relevant consideration and, in at
least some of these cases, the impact could be more appropriately addressed by a diminution,
but not the total evisceration, of damages.

There is yet one more important reason to prefer National Grid's application of proportion-
ality balancing to Continental’s. According to at least one survey of the world of BI'Ts, as many as
nine out of ten BI'Ts do not have an essential security or non-precluded measure clause at all and
are otherwise silent with respect to public policy exceptions. In these cases, as National Grid and
other arbitral tribunals have properly decided, under standard canons of treaty interpretation,
fundamental rules of international law, such as the rules governing State attribution or tradi-
tional defenses such as necessity, continue to apply.' As Stone Sweet acknowledges, the custom-
ary defense of necessity poses much larger hurdles for advocates of proportionality balancing '
Accordingly, if the opportunity to apply proportionality balancing turns on the existence of a
non-precluded measure clause in a BIT that serves to oust the underlying customary defense,
the likelihood that such balancing will play the role that its advocates desire in investor-State
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190. As might be implied by that tribunal’s turn to the French concept of ordre public to interpret Art. XL See
supra note 19,

191, Whether a State’s general right to regulate or the existence of an economic crisis is relevant to a particular
BIT claim requires a contextual inquiry and is not a necessary element of every fair and equitable treatment
claim.

192, National Grid, € 255 {concluding that Argentina “did not Hmit its powers as a sovereign” by concluding the
BIT with the UK and that therefore the customary defense of necessity continued to apply notwithstanding that
treaty’s failure to mention it).

193, See Stone Sweet, “Investor-State arbitration,” supra note 57, pp. 72-73. At the same time, the recent Enron
annulment decision reminds that creative arbitrators may yet find ways to apply proportionality balancing even
within the strict confines of the customary defense of necessity—whether or not this was contemplated by the
drafters of BITs—or the ILC when it codified that defense. Thus, the Enron annulment ruling contemplates a far
more nuanced set of inquiries by way of interpreting the particular requisites in Art. 25 of the Articles of State
Responsibility. See, e.g., Enron annulment, supra note 3, §9 369-372 (noting that the original Enron tribunal
failed to consider whether the “relative effectiveness” of the alternatives available to Argentina to handle its crisis
was relevant as well as whether Argentina was entitled to a “margin of apprectation” in adopting its measures), As
one of the authors has suggested elsewhere, these suggestions, if taken seriously, seem at odds with the very
defense that tribunal purports to be applying and may threaten all international obligations. See José E. Alvarez,
The new public international law regime for foreign direct investment (Leiden and Boston: Martinus Nijhoff,
2010).
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arbitration will be diminished, since few BI'Fs will trigger it. Burther, if arbitrators come to see
the presence of an explicit Article X1 exception in a BIT as Continental seems to have done,
namely as the basis for a State’s more general right to regulate in the public interest, there is a
possibility that some tribunals, less sensitive to State concerns than National Grid, could fail to
consider the alternative possibility that the State’s right to regulate in the public interest ought to
be considered whenever the BITs substantive rights are applied and irrespective of whether a non-
precluded measure cdause exists. It would appear to be better, for the sake of producing more
harmonious international investment law, responsive to the need to balance the interests of all
the regime’s stakeholders, if the residual right to regulate was regularly considered in the confext
of the many substantive guarantees that BITs have in common, such as fair and equitable treat-
ment, and did not emerge only in those rare instances where the presence of an essential security
or non-precluded measure clause prompts its consideration, Preserving governments’ mutual
and continued ability to regulate in the public interest—which is arguably either a customary
international law rule or a general principle of law-—was surely contemplated by BI'T parties. For
that reason alone, it should be part and parcel of the interpretation of all of a BIT’s substantive
rights—not a deus ex machina defense that comes from on high to the rescue by elbowing the
rest of the treaty aside !

CONCLUSION

"The debate concerning the interpretative stance taken in Continental is, of course, part of a
broader inquiry about the role that GATT/WTC jurisprudence ought to play with respect to the
interpretation of investment treaties. Nothing that we say here is intended te prejudge issues
such as whether the trade jurisprudence concerning national treatment, for example, ought to
influence BIT arbitrators,'® We do believe, however, that some of the same concerns, such as
faithfulness to the traditional rules of treaty interpretation and sensitivity to the differing struc-
tures, objectives and remedies of the trade and investment regimes, need to be kept in mind with
respect to such questions,

Consider the key debate in the national treatment context, namely the extent to which “Hke
products” (GATT} and “like circamstances” {BI'ls} are coextensive, or whether the later is more
about the regulatory context and less about competitive opportunities. DiMascio and Pauwelyn,
for example, support the latter,"” whereas Kurtz sees it as more of an open question turning on

194. This is, of course, suggested by Continental Casualty’s turn to GATT Art. XX to interpret that clause, But it
is all the more likely, should others accept, that the phrase “the maintenance of public order” in non-precluded
measure clauses is an all-purpose reference to regulating in the public interest. See, e.p., Stone Sweet, “Investor-
State arbitration,” supra note 57, p. 70 (noting that the phrase in the non-prectuded measure clause of the US.-
Argentina BIT, “public order,” “is a broad one, normally encompassing any policy concern rising to some asserted
threshold of importance™). Those who would rely on such a clause (and its reference to public order) may rue the

day when its absence suggests that no such general right to regulate is preserved,

195, Indeed, the draconian effects of Continental Casualty's interpretation, which would dismiss all claims, no
matter how meritorious, counsels against its use.

196. See, e.g., Weiler, “Prohibitions against discrimination in NAFTA Chapter 11 supra note 10,

197. DiMascio and Panwelyn, “Non-discrimination in trade and investment treaties;” supra note 78, p. 81 (“What
matters is not the positioning of those investments in relation to each other within the market (“competition
test”}, but rather the factual support for the government’s distinction between the two when taking regulatory
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whether national treatment in BITs is “aimed at protectionism or some broader guarantee of
non-discrimination.”** This division is reflected in the investor-State case-law to date. While the
Occidental™ and Methanex™ tribunals rejected the relevance of the WTO approach, the tribu-
nals in Pope & Talbot™ and §.D. Meyers™ took a more nuanced approach that Kurtz at least sees
grounded in preventing protectionism. This was taken even further in the detailed separate
opinion in 8.D. Myers which argued that:

{Iln determining whether a foreign investor has been discriminated against, contrary to
Article 1102 {National Treatment) of NAFTA, a tribunal may in many cases have to pursue the
samne kind approach [sfc] as would be taken In an Article XX case under the GATT. In particular,
if a government has a legitimate environmental objective and something about the situation
of forelgn investors unavoidably requires them to be treated differently from local investors in
order to achieve that environmental objective then the appropriate conclusion will generally
be that that the foreign investors is {sic] not being subjected to the kind of discrimination that is
prohibited by Article 1102 (National Treatment) of NAFTA™

The separate opinion in 8.1, Myers suggests that preventing protectionism should be read as
the controlling purpose of both the national treatment provisions of BITs and those in the GATT.
Given the existence of a myriad of other substantive guarantees in BITs, in particular the mini-
mum standard of treatment, including fair and equitable treatment, which are “protectionism-
plus” in terms of the rights they provide, this approach has merit. It ascribes a particular purpose
to the national treatment provisions of BITs consistent with the principle of effectiveness, and
renders that clause distinct from the rights accorded under fair and equitable treatment, for
example. But it is important not to confuse the purposes of the national treatment provisions of
a BIT for the object and purposes of that treaty as a whole, and it would be improper, in our
view, to suggest that the object and purpose of BITs is the same as the GATTs, that is to avoid
government action motivated by protectionist intent. Note, however, that importing national
treatment trade jurisprudence may not solve other interpretative questions concerning the
most favored nation clauses of BITs, such as whether these apply to give investors the benefit
of more advantageous dispute set{lement provisions in other BITs,” Nor does trade jurispru-
dence necessarily resolve interpretative questions arising from the application of BITs' distinct

action (“regulatory context test”), Within investiment law there are conceivably circumstances that would warrant
discrepant regulation of two companies even if they are competitors, just as there are circumnstances that would
warrant equal regulation of two companies that do not even compete””),

198. Kurtz, "National treatment, foreigh investrnent and regulatory autonomy,” supra note 78, p. 322.

199. See Occidental Exploration & Prod. Co. v. Republic of Ecuador, London Court of International Arb, No,
UN 3467, final award (July 1, 2004).

200. See Methanex Corp. v. United States, 44 LL.M. 1345, award, Part IV(B} {August 3, 2005).

201. See Pope & Talbot, Inc, v. Canada.

202. 8.D. Myers, Inc. v. Canada, Oxford Reports on International Investment Claims 249, first partial award
{November 13, 2000},

203, $.D. Myers, Inc, v, Canada, Oxford Reports on International Investment Clatms 249, Separate Opinion § 75
{November 13, 2000} {Dr. Bryan Schwartz, concurring except with respect to performance requirements),

204. See, e.g., Newcombe and Paradell, Law and practice of investment freaties, supra note 123, pp. 205-08
(addressing inconsistent arbitral awards on this issue).
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guarantees barring “arbifrary” or “discriminatery” treatment (as under the US.-Argentina
BIT}.?* These self-standing provisions may not be limited to differential treatment undertaken
on the basis of nationality.

Debates over cross-fertilization also need to consider that investment treaties, unlike the
WTQ, are subject to continuous change. The international investment “regime” (if a single
“regime” can be said to exist at all)® is a moving target. The contours of the relationship between
the trade and investment regime, structurally and textually, vary with the investment treaty that
is being applied and may be changing more generally in more recent investment treaties. Our
analysis here applies to the 1991 U.S.-Argentina BIT and to other BI'Ts with comparable terms,
such as those negotiated off the U.S. Model BITs of 1984 and 1987, It is important to remember
that the non-precluded measures clause in the US.-Argentina BIT no longer exists in post-2004
U.S. investment treaties, which have now dropped the reference to “public order” contained
in Article XI and have made the State’s invocation of “essential security” self-judging.” As
this suggests, the United States’ new non-precluded measures clause is both narrower and
broader than Article XI, At the same time, the post-2004 US. Model has sharply curtailed
nearly all of the substantive investor protections in that treaty, reflecting a new more general
attempt to re-balance the rights of investors and States™ Although the post-2004 U.S. Model
has not adopted an exceptions clause 4 la GATT Article XX, it may provide new opportunities
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205, See U.S.-Argentina BIT, supra note 2, articles I1{1}, 1K{2)(b}.

206. Given changes to recent Model BITs announced by, or actual investment treaties concluded by, countries
such as Canada, China, the United States, and Norway, it is no fonger plausible to suggest that all investment
treaties share a common purpose, See, e.g, Alvarez, “The evolving BIT, supra note 127, See generally, Robert
Keohane and David Victor, “The regime complex for climate change;” Harvard Project on International Climate
Agreements, Discussion Paper No. 10-33 {2010}, available at: http:/fbelfercenter.ksg.harvard.edu/files/Keohane_
Victor_Final_2.pdf {last visited October 13, 2010} {defining a “regime complex” as embracing a number of dis-
crete treaty and other efforts). To the extent the nearly 3000 investment treaties now in force, reflecting different
models characteristic of different generations of BITS, are more like a “regime complex;” this is yet one more
reason to be skeptical of efforts to import jurisprudence from the far more unified WTO regime. "This is an
entirely different question from whether, given those commuonalities that actually exist among investinent trea-
ties, new and old, these treaties have come to affect {as well as reflect) cerfain rules of customary internationat law,
For an argument that investment treaties affect custom, see José B, Alvarez, “A BIT on custom;” 42 New York
University Journal of International Law and Politics 17 (2009},

207. According te the text of some recent U.S, BI'T5, the intent is to make State invocations of essential security
non-reviewable in the course of investor-State dispute settlement. See, e.g., United States ~ Peru Trade Promotion
Agreement, US.-Peru, April 12, 2006 (stating that invocation by a state of essential security makes the undertying
claim inadmissible). ‘This constitutes, we submit, a substantial change from Art. XI of the U.S.-Argentina BIT
which, as noted, has been uniformly interpreted to incorporate an objective, not self-judging standard, that is
fully subject to arbitral assessment, The change appears to reflect a post-9/11 environment in the United States
{and elsewhere} where “essential security” concerns trump traditional investor (and property) protections. The
change in the BIT presumably seeks to preserve the United States’ abilities, pursuant to new post-9/11 U.S. laws
anct regulations, to protect its essential security. See, e.g., Mark E. Plotkin and David N. Pagen, “The revised
national security review process for FDI in the US,” Columbia FDI Perspectives No. 2 (2009), available at: http://
www.vee.columbia.edu/content/revised-natlonal-security-review-process-fdi-us {last viewed October 13, 2019)
(discussing changes designed to enhance the U.S. government’s review of foreign acquisitions that may threaten
its essential security interests); International Emergency Economic Powers Enhancement Act of 2007, Pub. L. No,
110-96, 121 Stat, 1011 (providing enhanced penalties for the violation of the International Emergency Economic
Powers Act of 1977, 50 US.C. § 1701).

208, For a smmimary of changes, including a table comparing the respective texts of the U.S. Model BITs of 1984
and 2004, see Alvarez, “The evolving BIT,” supra note 127, pp. 9-12, Annex A. As Alvarez indicates, the United
States has also beent careful to limit the invocation of most favored nation clauses in its post-2004 BITs so that
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for cross-fertilization of trade and investment law in other respects. Other countries are also
changing their BI'Ts, and sometimes even the overall articulated objects and purposes of their
treaties, and these changes may either enhance or derail efforts to import trade las into their
interpretation.?”

The prospects for greater overlap between the trade and investment jurisprudence may also
be enhanced by the rise of investment chapters within broader free trade agreements, such as the
NAFTA. Such mixed agreements in lien of BITs present more complex questions of object and
purpose, and depending on the dispute settlement procedures adopted, more opportunities for
cross-pollination between adjudicators charged with adjudicating either trade or investment
questions. On the other hand, free trade agreements may discourage cross-references on occa-
sion, Consider, for example, the NAFT'A tribunal’s decision in Methanex, where the tribunal
agreed with the United States’ contention that had the drafters intended to incorporate WTO
concepts (in this case the concept of “likeness”) into the NAFTAS investment chapter, they would
have done so explicitly, as they had in other parts of NAFTA, such as the goods, SPS and TBT
chapters.2!® Of course, the political dynamics of free trade agreements, in which investinent
protection is part of a broader package deal consisting of a number of trade-offs, is likely to
sharpen the differences among investment treaties as a whole. Since a greater number of these
free trade agreements are likely to include parties that are both capital exporters and capital
importers {like Canada and the United States in the NAFT'A}, the balances struck between the
needs of investors and States are likely to be different than those in earlier BITs that were often
negotiated by capital exporters on take-it-or-leave-it terms, ™ These differences among invest-
ment agreements will make it more difficult, at least in the short term, for arbitrators to elucidate
common principles of investment law.

Continental's interpretative approach raises questions concerning the role of investor-State @
arbitrators, For some, the role of these arbitrators is not different from those who settle com-
mercial disputes between private parties—often in private and without published opinions. On
this view, investor-State arbitrators do their job when they setile the dispute before them on
whatever terms manage to satisfy the opposing parties such that enforcement is assured and it is
of no great consequence what reasons arbitrators articulate since their decisions, even if pub-
lished, have no bearing on the next set of arbitrators formed to hear the next ad hoc dispute.®”
Others, perhaps the majority of scholars and observers, see an increasing divide between inves-
tor-State arbitrations, particularly those emerging from the advance consent accorded in BITs
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under these new treaties investors cannot try to invoke the greater invester protections contained in earlier U.S.
BITs, Alvarez, “The evolving BIT p. 10,

209. As one of us has noted, the meaning of a fair and equitable treatment provision located within a pro-inves-
tor instrument such as the U.S.- Argentina BIT is surely likely to be different from a comparable clause in a treaty
like that contained in the most recent Norwegian Model BIT (before that government suspended future BIT
negotiations). Arbitrators faithfully applying the traditional rules of treaty interpretation, and using treaty
preambles in particular to extract “object and purpose,” are not be likely to take the same approach to “balancing”
under these two treaties’ dramatically different preambles. See Alvarez, “The evolving BIT, supra note 127, p. 16,
Annex B {containing the preamble of the Norwegian Model BIT).

210. See Methanex Corp., 9§ 29-35,
211. Vandevelde, United States investinent freaties: Policy and practice, supra note 147, p. 82,

212. See, e.g., Fraport A.G. Frankfurt Airport Services Wotldwide v. Republic of Philippines, ICSID Case No,
ARB/03/25, Dissenting Opinion of Bernardo Cremades € 7 (August 16, 2007) (noting that “the integrity of
this interpretative process must not be compromised by the pronouncements of other arbitral tribunals in their
interpretation of different treaties in wholly unrelated factual and legal context™).
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and free trade agreements, and commercial arbitration involving only rarely high profile issues
of public policy. For most of us, it matters greatly that investor-State decisions adhere to the
rising expectations we have for other forms of glebal governance, whether or not we character-
ize (he investment regime as a form of global administrative law.?? On this view, it is important
that investor-State proceedings, the underlying decuments and, of course, arbitral decisions be
transparent and publicly available, responsive to prior relevant “precedent,” fully reasoned, and
attentive to distinct stakeholders’ expectations.™

As is obvious from the preceding, we associate ourselves with the Iatter view. Although we
believe that investor-State arbitrators need to apply, first and foremost, the specific treaty before
them, even if this sometimes comes at the expense of advancing harmonious international
investment law, we do not believe that they operate as independent contractors charged merely
with resolving one dispute at a time. Qur disagreement with Confinental rests precisely on its
inadequate and flawed reasoning. We are concerned lest it inspire comparable decisions, equally
unsupported leaps to trade or other international law, which may undermine the legitimacy of
investor-State arbitration. Apart from our legalistic concerns, we are also worried that
Continental's approach may encourage resorting to an all-purpose necessity defense at the
expense of a thorough airing of the substantive merits of claims. If others follow Continental's
lead, arbitrators would address the most critical questions at the heart of State sovereignty—
including the merits of a State’s invocation of an essential security threat—at the outset, even
when such declsions are not necessary. We are mindful of Ted Stein's insight, inspired by the
work of the Iran-U.S. Claims Tribunal, that international jurists would be prudent to limit their
jurisprudence to avoid such politically loaded issues whenever possible2® Continental might
have been decided on much narrower grounds, namely the merits of the claims, rather than
through a blunderbuss approach that excuses more than is strictly necessary and confuses both
trade and investment law.

213. See, e.g., Benedict Kingsbury and Stephan Schill, “Investor-State arbitration as governance: Fair and equi-
table treatment, proportionality, and the emerging global administrative fawy” in Benedict Kingsbury, ed., E/
itevo derecho administrative global en América Lating (Buenos Aires: Ediciones Rap, 2009), p. 221.

214, Kingsburyand Schill, “Investor-State arbitration as governance; Fair and equitable treatment, proportional-
ity, and the emerging global administrative law)’ supra note 213, Whether or not one agrees with the annulment
decisions i Enron and Sempra, these recent decisions, as noted, strongly endorse the need for more fully rea-
soned arbitral awards.

215, Ted L. Stein, “Turisprudence and jurists’ prudence: The Iranian-forum clause decisions of the Iran-U.S.
Claims Tribunal,” 78 American Journal of International Law 1 (1984).
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