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WHY ARE WE “RE-CALIBRATING”
OUR INVESTMENT TREATIES?

José E., Alvarez’

The United States has been re-calibrating its Model Bilateral
Investment Treaty (“BIT") and investment chapters of its free
trade agreements (“FTAs”) since 2004.1 Indeed, the investment
chapter of the NAFTA, concluded in 1994, had already contained
changes as compared to earlier U.S. BiTs, such as that concluded
with Argentina (1991).2 Other prominent BIT negotiators, such
as Canada and China, are following the U.S. lead, while other
governments, like Norway's, having recently attempted re-
calibration, have for now given up trying to please both backers of
BITs and their critics.?

As noted elsewhere, most of the changes in the US. BIT {as
others) have been in the direction of narrowing investors’ rights
and expanding the host state’s “policy space” - as with respect to
the narrowing of the fair and equitable treatment (“FET")
standard, the newly “balanced” clause on indirect takings, and the
United States’ now clearly self-judging essential security

* Panelist, “Recalibrating the BIT: Are Changes Needed?” 7th Annual ITA-ASIL
Conference,

1 See josé E, Alvarez, The Evelving BIT, in 3 INVESTMENT TREATY ARBITRATION AND
INTERNATIONAL Law 1 {I. Laird & T. Weiler eds., 2010) (containing a detailed
description of the changes between the U.S. Mode! BITs of 1984 and 2004), See
also Kenneth . Vandevelde, A Comparison of the 2004 and 1994 U.S. Model BiTs:
Rebalancing Investor and Host Country Interests, in YEARBOOK ON INTERNATIONAL
INVESTMENT LAW & PoLicy 283 (Karl P. Sauvant ed., 2008-09).

¢ For example, the NAFTA’s Chapter Eleven on investment no longer contained
an umbrella clause and severely restricted the rights of investors to bring
claims based on denial of entry.

3 Thus, the Norwegian government, having proudly announced a new version
of its Model BIT, subsequently announced that it would shelve that model, See
Damon Vis-Dunbar, Norway Shelves Its Draft Model Bilateral Investment Treaty,
INnv. TREATY NEWS (June 8, 2008), available at http://www.Investmentireaty
news.org/cms/news/archive/2609/06/08/norway-shelves-its-proposed-model-
bilateral-investment-treaty.aspx (last visited Dec. 2, 2010}
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exceptiont Canada has even turned to a broader list of
exceptions reminiscent of those in the GATT’s Article XX, as well
as a new exception for “prudential” measures to protect its
banking system.5 If past is prologue, any new changes to the U.S.
Model BIT under the Obama Administration will not take us back
to the “gelden age” of U.S. BITs, that is, the supremely investor-
friendly U.S. Model BITs of 1984-87. This essay seeks to explain
these developments in terms of broader trends and phenomena in
international law.

So, why has the United States, particularly under extremely
business friendly Republican administrations, made its principal
international instrument for the protection of business less likely
to do just that? Here are five explanations.

I, THE CHASTENED WASHINGTON CONSENSUS,
AK.A. THE RETURN OF THE STATE

The most evident rationale for these changes is that the United
States government itself - within both the executive branch and
Congress - has lost confidence in the so-called “Washington
Consensus” mode of gaovernance, The old consensus, which many
believe was reflected in and advanced by the early US. BIT
program - favoring deregulation, privatization, the un-abashed
protection of property, free trade, and capital flows - has been
chastened by perceptions that this formula has not really served
to raise all boats and by some empirical studies casting doubt on
whether enhanced capital flows, even when this occurs, really
produce sustained economic development.® Columbia’s Joseph
Stiglitz, and others like Harvard’'s Dani Redrik, have seeded
doubts about neo-liberalist growth strategies and many in our

4 See Alvarez, supra note 1.

5 See Canada 2004 Model Foreign Investment Promotion and Protection
Agreement, art. 10, available at hitp:/ /italaw.uvic.ca/documents/
CanadianZ004-FIPA-model-en.pdf (last visited Dec. 2, 2010},

¢ Thus, the scholarly titerature has not uniformly supported the proposition
that the negotiation of BITs necessarily increases the reciprocal flow of capital
into those countries that conctude them or that even when such flows occur the
results are always positive. See generally THE EFFECT OF TREATIES ON FORRBIGN
DiRECT INVESTMENT (Karl P. Sauvant & Lisa E. Sachs eds., 2009).
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government (and certainly many who run prominent human
rights and environmental NGOs} now believe that even when
treaty-based investment guarantees encourage foreign direct
investment (“FDI”), this has been accompanied by negative
externalities, such as disparate income distribution, politically
disruptive dislocations of persons, and adverse social/
environmental impacts even in the midst of growing economies.”
Of course, the global economic meltdown - and the perception
that this time it started with us - has also helped batter the idea
that Washington and its allies have the right answers and that
BITs can be negotiated, as they once were, as one-sided dictates
on how best fo run a government.

The newly chastened U.S. BIT seems to be part of a trend: a
more humble (slightly more transparent) IMF, no longer as
confident about having the answer; academic and civil society
challenges to the International Finance Corporation’s advice
{including with respect to its indices of “progress” produced in its
annual “Doing Business” reports, which confidently rank
countries on how business-friendly is the national rule of law};
emboldened resistance by a number of (principally Latin
American) countries to the negotiation of new BITs or even the
jurisdiction of ICSID; and some apparent back-tracking by
countries around the world with respect to the adoption of
business-friendly laws2® The new BITs' insistence on allowing
greater sovereign policy space echoes comparable demands,
made by many at the WTO’s DOHA Round and by trade scholars
anxious to re-calibrate the GATT-covered agreements, to permit,
for example, regulatory actions demanded by the Covenant on
Economic, Social, and Cultural Rights (and by ostensible rights to
water or health).

7 See, e.g,, FOREIGN INVESTMENT: ITS SIGNIFICANCE IN RELATION TO THE FIGHT AGAINST
POVERTY, ECONOMIC GROWTH, AND LEGAL CULTURE {Rudolf Dolzer et al eds., 2006)
(the case studies on Mexico, India, and China); JOSEPH STIGLITZ, GLOBALIZATION
AND 1T DiscontENTS {2002); Dani Rodrik, Growth Strategies, available at
http:/fwww.nber.org/papers/w10050 {last visited Dec. 2, 2010},

% See generally Karl P, Sauvant, 4 Backlash Against Foreign Direct Investment?,
in ECONOMIST INTELLIGENCE UNIT, WORLD INVESTMENT PROSPECTS TG 2010: BooM OR
BACKLASH? (2006}, For a skeptical look at the “Doing Business” reports, see
Kevin Davis & Michael Kruse, Taking the Measure of Law: The Case of the Doing
Business Praject, 32 LAw & Soc. INQUIRY 1095 (2007).
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Another way of interpreting this broader phenomenon is to
describe it, as Hollywood might, as ‘the revenge of the state,” The
BIT changes parallel a revival of, or nostalgia for, old-fashioned
(but certainly not Soviet-era} government regulation. They
suggest a belated backlash to the Reagan years, which memorably
portrayed ‘government as the problem.’ In the United States,
some see this revival in new laws, such as Sarbanes-Oxley, as well
as recent legislation to rein in our banks in the wake of the global
crisis. Some see it reflected as well in the newly energized CFIUS?®
process intended to strengthen the ability of U.S. agencies to
examine mergers and acquisitions that appear to threaten our
essential security - a post-9/11 form of investment screening that
is now being emulated by others, from Germany to Canada.’® Of
course, the state is also making a comeback in other ways - in the
return of state-owned enterprises and the renewed clout of some
sovereign wealth funds - and new questions are emerging about
whether we want our BITs to treat these entities as if they were
no different than privately owned multinational enterprisesit
Some of these concerns - such as old-fashioned protectionist
rhetoric about the “outsourcing” of jobs produced by incoming
EDI - are now being given a new sheen once the targets are the
state-owned enterprises of China.

9 Conmmittee on Foreign Investmient in the United States.

10 See, e g., Subrate Bhattacharjeee, National Security with a Canadian Twist: The
Investment Canada Act and the New National Security Review Test, VALE COLUM,
CTR ON SUSTAINABLE INT'L INV, available at httpi//www. veocolumbiaedu/
content/national-security-canadian-twist-investment-canada-act-and-new
national-security-review-test (last visited Dec. 2, 2010); Mark E. Plotkin &
David N, Fagan, The Revised National Security Process for FDI in the US, VALE
CoLuM. CTR. ON SUSTAINABLE INT'L 1INV, available at httpif/www.
vee.columbia.edu/content/national-security-canadian-twist-investment-canada -
act-and-new national-security-review-test (last visited Dec. 2, 2010).

11 See, eg., Charles Kovacs, Sovereign Wealth Funds: Much Ado About Some
Money, Vawe CoLum. CTR. ON SUSTAINABLE INT'L Inv., available at
http:/ /www.vcc.columbia.edu/content/sovereign-wealth-funds-much-ado-about-
some-money {last visited Dec. 2, 2010}; Veljko Fotak & William Megginson, Are
SWFs Welcome Now?, VALE COLUM. CTR. ON SUSTAINABLE INT'L INv,, available at
http:/ /www.vcc.columbia.edu/content/are-swlis-welcome-now (last viewed
Dec. 2, 2010).
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I, THE REALIZATION THAT DE-POLITICIZATION IS
SOMETHING OF A MYTH

The United States government, now ameng the most
frequently sued respondent states in investor-state arbitration, is
becoming increasingly disenchanted with the contention that the
move away from diplomatic espousal to investor-state arbitration
“depoliticizes” these disputes. We are now learning that politics
continue to play a role even when we resort to arbitration and get
the U.S. State Department out of the claims espousal business. We
are realizing that politics have merely moved to a different place
and taken a different form. NGOs {and even Bill Moyers} have
(more or less successfully) waged war against “secret” investor-
state tribunals that “trade away” our democracy.!? Some of the
changes to the U.S. Model BIT, such as those encouraging greater
transparency in arbitration, have been responsive to such
complaints.

As was the case when the United States government adopted
the Foreign Sovereign Immunities Act in order to get the State
Department out of the business of issuing Tate Letters, political
issues have now been judicialized but not totally eradicated. We
have learned that investor-state arbitration is not the same thing
as commercial arbitration. That is, that when investor-claimants
challenge everything, from environmental legislation involving
the rights of indigenous peoples, to national emergency
legislation responding to a severe economic crisis, these public
disputes need to be visible to the public and require moves
towards transparency and the admission of amicus briefs from
civil society. As is clear from the number of diverse groups
interested in commenting on U.S. BIT policy, investor-state
arbitration is now public litigation. It promotes no less a political
reaction than do WTO rulings or indictments issued by the
International Criminal Court.

In this, the second half century of the age of BITs, we are also
realizing that our international adjudicators can operate a bit like
politicians - as is suggested by the last line in the Loewen award,

12 Seg, e.g., Bill Moyers, Transcript: “Trading Democracy,” PBS SHoW, available at
http: //www.pbs.org/now/transcript/transcript_tdfullhtml {last viewed Dec,
2,2010).
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revealing a tribunal with one eye on the claimant and another on
the United States’ threats to leave the NAFTA if things do not go
its way.13

And even when investor-state arbitrators are not being
overtly political, what they do is perceived to have political
consequences. Ask anyone in Argentina in the shadow of over 40
investor-state claims against that country whose face value
reportedly exceeds that country’s GDP. In view of these
developments, we should not be surprised if some changes to the
U.S. Model BIT - such as the attempt to shrink the domain of FET
to the standard pronounced in the 1926 Neer case - seek to rein
in the discretion of our arbitrators.?* Other changes in our BITs
seem similarly directed, such as the US. executive’s promise to
Congress to consider establishing an appellate process.15

13 The Loewen Group, Inc, and Raymond Loewen v. United States, ICSID Case
No. ARB{AF}/98/3, Award, 9 242 (June 26, 2003), available at
http://www.state.gov/documents forganization/ 22094.pdf (“The natural
instinct, when someone observes a miscarriage of justice, is to step in and try
to put it right, but the interests of the international investing community
demand that we must observe the principles which we have been appointed to
apply, and stay our hands.”).

14 Compare Glamis Gold, Ltd. v. United States, UNCITRAL Award, §1 612-16
(June 8, 2009) available at http://www.state.gov/documents/organization/
125798.pdf (contending the FET guarantee in the NAFTA should be read in
light of the customary internatienal standard announced in L. F, H. Neer and
Pauline Neer (US.A) v. United Mexican States case (4 R. Int'l Arb. Awards 60
{Gen. Cl. Comm’n 1926)), but suggesting that that standard, requiring a
demonstration of “egregious” conduct by the state, has evolved over time) with
Merrill & Ring Forestry L.P. v. Canada, 1ICSID Award, 7 190-213 (Mar. 31,
2010} available at http:/fwww.pflabe.ca/files/Merrill%20Award-033110.pdf
{finding that the Neer standard was no longer the applicable customary
international law standard with respect to the treatment of aliens in relation to
business, trade, and invesiment).

15 For a thorough description of the 2004 0.5, Model BIT’s changes to investor-
state dispute settlement and the attempt to respond to Congressional demands
imposed under the Bipartisan Trade Promotion Authority (passed as part of
the Trade Act of 2002), see Vandevelde, supra note 1, at 308-12, This includes
a demand by Congress that the United States “improve” the dispute resolution
process by providing for the expeditious dismissal of claims, including
mechanisms to deter and eliminate frivolous claims, and establishing an
appellate mechanism, fd.
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Many of these developments are reminiscent of concerns
being expressed with respect to other international legal regimes.
As our international adjudicative fora proliferate, we are now
facing questions across the board about whether the turn to
international courts or tribunals really does “level the playing
field,” as advertised, or whether such leveling requires directed,
targeted efforts to this end, including through the provision of
technical, advisory, or other services directed at the Iess
advantaged, from Least Developed Countries {“LDCs"} to victims
of war crimes and atrocities. The perceived myth of de-
politicization is drawing renewed scrutiny to our adjudicators.
There is growing scrutiny over who our international judges are
{whether at the International Court of }Justice (“ICJ”), other
permanent international courts, or in investor-state arbitrations},
how they are selected and by whom, what exactly is their
expertise and whether it is too narrow to take full account of the
entire range of interests and stakeholders involved.® Do
investor-state arbitrators from the global South tend to rule in
favor of host states or tend to issue awards of differing amounts
from others? Does the resuit turn on whether they are specialists
in public versus private international law? Within the investment
regime, these concerns drive the empirical work of scholars like
Susan Franck, who attempts to gauge whether our arbitral results
are really stacked in favor of investors or rich respondent states.i?
Similar questions have arisen or are emerging not only in
connection with investor-state arbitration but in connection with
international criminal courts and the WTO as well. Greater
exposure to the realities of arbitration - and the small cadre of
individuals that are currently involved in it - is also drawing
renewed attention to the conflict or other ethical rules under
which our international adjudicators operate and to the question
of whether there are any “checks” (political or other) over their
decisions,18

16 For a recent revealing (and dispiriting) examination of hew judges are
selected at the IC] and the International Criminal Court, see RUTH MACKENZIE,
KATE MALLESON, PENNY MARTIN, & PHILIPPE SANDS, SELECTING INTERNATIONAL JUDGES
£2010),

17 See, eg., Susan D. Franck, Empirically Evaluating Claims About Investment
Treaty Arbitration, 86 N.C, L. Rev. 1 (2007).

18 See, e.g., Catherine Rogers, The Ethics of International Arbitrators, in THE
LEADING ARBITRATORS' GUIDE TO INTERNATIONAL ARBITRATION (2d ed. 2008);
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[l THE RISKS OF INTERNAL AND EXTERNAL FRAGMENTATION

Investor-state arbitration has also raised concerns over the
risks of internal and external fragmentation. There is a serious
question about whether the arbitral case law, both original
awards and annulment decisions, is really producing internally
consistent, stable, and predictable international investment law -
any more than is the case with respect to other international
courts and tribunals dealing with other specialized bodies of the
law, such as human rights or international criminal law. Concerns
that international investment law is internally inconsistent lead
some to propose establishing a single international investment
court or at least appellate bodies within discrete arbitral foruins,
such as ICSID.

There is even graver concern, particularly among NGOs and
scholars, over the prospects of external fragmentation - that is,
that our diverse international adjudicators are not engaging
enough in the trans-judicial communications that some see as
needed but are instead too often talking past one another. Many
fear a world where investor-state arbitrators, IC] judges, and
WTO adjudicators render decisions that fail to draw systematic
connections between the interstate obligations required by BITs,
the GATT-covered agreements, or human rights, labor, or
environmental conventions.

Some of the changes in the U.S, Model BIT - especially, but not
exclusively, to its preamble - are beginning to address the risk
that international investment law will become fragmented from
the rest of public international law, It is important to realize,
however, that these efforts are part of a much bigger challenge -
as is clear from the International Law Commission’s report on the
risks of fragmentation.’® As the International Law Commission’s
report suggests, there are a number of familiar recipes to respond
to the fragmentation risk, These include politically unlikely
proposals for hierarchically organized international courts,

Catherine Rogers, Regulating International Arbitrators: A Functional Approach
to Developing Standards of Conduct, 41 STAN, | INT'L L, 53 (2005).

19 Int'l Law Comm'n, Fragmentation of International Law: Difficulties Arising
Jfrom the Diversification and Expansion of International Law, A/CN4/L.702 (July
18, 2006).
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capped by appeal to the ICJ; but they also include interpretative
reforms that would pay greater attention to canons of treaty
interpretation that, for example, would disfavor determinations of
lex specialis and would urge resort to fundamental principles of
customary international law unless a treaty expressly states
otherwise,20

IV. TREATIFICATION: THE SECOND GENERATION

Second generation questions arising from our increased resort
to treaties in a number of regimes, including international
investment, abound. We once assumed that the turn to treaties
constitutes progress, a maturation of international lawyers’
rudimentary reliance on the vague process for establishing and
determining custom or our equally troublesome reliance on
equally vague, ill-defined general principles of law. We assumed
that treatification entailed, as one scholar put it, “the twilight” of
custom,2!  Within the investment regime, treatification was
supposed to put an end to reliance on terminally vague rules such
as the “international minimum standard” or “denial of justice” or “I
know when 1 see it” tests like the Neer “shocking” or “egregious”
government conduct test. {Obviously, such hopes were cast into
doubt by the recent NAFTA award in Glamis Gold.22)

Once, scholars told us that treaties would come to displace the
vagaries of custom; that treaty-based obligations would be more
precise, more legitimate, and even more democratic than reliance
on custom or general principles. Now that we have some greater
experience with our nearly 3,000 BITs and FTAs, we see how
naive all of this was. It turns out that claimants, respondent
states, and arbitrators very much need to concern themselves
with non-treaty sources of law. Indeed, as in other pockets of

20 See id. For distinct views of the particular applications of such rules,
compare José E. Alvarez & Kathryn Khamsi, The Argentine Crisis and Foreign
Investors: A Glimpse into the Heart of the Investment Regime, in Xarl P, Sauvant,
YEARBOOK ON INTERNATIONAL INVESTMENT Law & Poricy 379 (2008-2009), with
Campbell McLachlan, Investment Treaties and General International Law, 57
INT'L & Comp. L. Q. 361 (20608).

2], Patrick Kelly, The Twilight of Customary International Law, 40 VA, }J. INT'L L.
449 (2000),

22 See Glamis Gold, supra note 14,
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international law that have been treatified (such as international
criminal law and international humanitarian law), custom
appears to be making a comeback, at least as a gap-filler and aider
to treaty interpretation. This is no less true for investor-state
arbitrators wrestling with the meaning of “fair and equitable
treatment” than it is for U.S. Supreme Court judges, who have
needed to determine the content of common Article 3 of the
Geneva Conventions,23 ‘

The international investment regime is teaching us that
Wolfgang Friedman was right when he wrote, over 40 years ago,
that treaties do not displace custom as much as overlay it, and
that there is a constant interplay between all of the sources of
international law.2¢ It is also hard to view BITs as more
“democratic” than rules of custom on the premise that at least the
former were subject to the consent of our Senate. The
“democratic” pedigree of our BITs and FTAs does not seem to give
them much greater legitimacy to the skeptics - not when our BITs
last for a minimum of 21 years for existing investors, are difficult
to terminate in any case due to powerful market forces, and when
much of investment law is being developed by “undemocratic”
arbitrators.

Another recent realization is that reliance on bilateral treaties
does not preclude multilateral effects on others apart from the
state parties to such treaties. As Stephan Schill’s new book on The
Multilateralization of International Investment Law argues, even
regimes built on bilateral arrangements may come to establish
what are, in effect, multilateral rules. This is certainly true to the
extent most-favored-nation (“MFN") guarantees achieve such
effects or investor-state arbitrations rely on and in turn affect
general rules of custom or affect how other BITs (or the ICSID
Convention) are interpreted.?® Given this, it should scarcely
surprise if some of the changes to the U.S. BIT - such as its newly
constrained interpretation of FET - seek to equate a tfreaty

23 See Hamdan v. Rumsfeld, 548 U.5, 557 {2006).

24 WOLFGANG FRIEDMAN, GENERAL COURSE IN PUBLIC INTERNATIONAL Law 131-36
(1969), See also P, C, JESSUP, TRANSNATIONALLAW (1956},

5 See, e.g., José E. Alvarez, A BIT on Custom, 42 N.Y, Univ. |. INTL L. & PoL. 17
{2009).
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guarantee with a rule of custom, while also restricting the
meaning of both. The multilateralization of investment law also
occurs to the extent investor-state dispute settlers attempt to
adhere generally to precedent {(or if one prefers the continental
term, to jurisprudence constante), Despite the many examples we
now have of inconsistent arbitral decisions, there is plenty of
evidence to support the conclusion that investment awards or
annulment rulings sometimes tweak the rules of treaty
interpretation for the sake of adhering to or establishing coherent
investment law. Investor-state arbitrators may sometimes ignore
the textual differences among BITs - including different
formulations of FET or different phrasing of MFN or national
treatment (“NT”) guarantees - for the sake of fidelity to prior
arbitral rulings. In doing so, they are acting on the premise that
stability and consistency were precisely what the stakeholders of
the regime most desire. This suggests that the investment regime
may be discovering “community” norms even without relyingona
multilateral regime purporting to establish such a community.

The multilateralization of international investment law has
positive and negative aspects. To the extent it occurs, it may
enhance the stability of expectations for all stakeholders in
accordance with the preambles of many BITs. At the same time,
multilateralization elevates the visibility and significance of
particular arbitral rulings and particular investment agreements.
It makes it less likely that the U.S. executive branch can, for
example, dismiss either - or the model text from which it is
currently negotiating — as reflecting mere “one-off” deals, having
no general normative impact, The prospect that BITs - ours and
others - shape the law for all investors, whether covered under
BITs or under customary international law, and may even influence
what happens to U.S. investors through the power of example, may
explain why the Obama administration believes that the future
direction of its BIT program requires such close scrutiny, amidst
consultation with all stakeholders. Of course, some of the specific
changes to the U.S. Model BIT, such as our insistence on making our
“essential security” exception explicitly self-judging, seem
particular responses to an emerging “community” consensus that
appears to disfavor such an outcome.26

26 Compare United States-Peru Trade Promotion Agreement, art, 22, Apr. 12,
2006, available at http://www.ustr.gov/trade-agreements/free-trade-agreements/
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V. THE CHALLENGE OF NON-STATE ACTORS

As is the case with respect to other international legal
regimes, the investment regime is also grappling with a dilemma:
the more it empowers non-state actors, the more it appears to
threaten the power of the state to protect the entire polity. The
realization that investment law is now being driven by the
jurisprudence constante produced by investor-state arbitrators -
and not merely by the state-centric process of concluding BITs
and FTAs - is also drawing attention to another phenomenon
with ripples across international regimes: the rise and
significance of the non-state actor.

In the investment regime, we may be in the process of turning
our investor/third party beneficiaries of BITs into de facto
subjects of international law.2? Investor-claimants are now fully
capable of bringing claims like other international persons, as do
individuals before regional human rights courts. This means that
such claimants channel the law that gets made through the
jurisgenerative process of dispute settlement. Cur investors are
not merely claimants; they are de facto law-makers, along with
investor-state arbitrators. States, normally international law’s
principal law-makers, retain, to be sure, their primary role
through the making or unmaking of BITs and FTAs, but their
control over the future trajectory of investment law has been
reduced. In the course of investor-state arbitration, states
become more like passive reactors to the actions of a number of
non-state actors, including investor-claimants, “independent”
arbitrators, members of annulment committees, and NGOs as
amici curiae.

peru-tpa/final-text {last visited Dec. 2, 2010) {indicating that when one of the
parties invokes the self-judging measures not precluded clause, “the tribunal or
panel hearing the matter shall find that the exception applies”), with a number
of investor-state cases against Argentina that reject Argentina’s claim that the
“measures not precluded” clause in the U.S-Argentina BIT is self-judging. See
Alvarez & Khamsi, supra note 20 (describing the uniform rejection of the self-
judging contention in the Argentine context).

27 But see josé E. Alvarez, Are Corporations “Subjects” of International Law?,
SANTA CLARA §, INT'L L. (forthcoming 2010) {urging international lawyers to
resist this conclusion) {draft avellable at htip://law.scu.edu/corplaw/
abstracts.cfm {last visited Dec, 2, 2010}).
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U.S. changes to its BIT do not directly address this challenge
but, as noted, many of the changes made to investor-state dispute
settlement have the effect of restricting the potential
jurisgenerative aspects of investor-state dispute settlement.28
The new U.S. Model BIT includes an expedited process for the
dismissal of frivolous claims; requires initial pleadings to provide
respondent states with more notice of the nature of the claims
they are facing; gives the disputing parties (including states) an
opportunity to comment on a proposed arbitral decision before it
is final; and anticipates the participation of non-claimant voices as
amici curiae,  Most significantly, the new U.S. Model BIT
authorizes the state parties to the treaty to regain the upper hand
by issuing interpretations of their treaty that are binding on
arbitrators,

Sooner or later the investment regime, or at least particular
BITs, will also need to address more explicitly whether investor-
state dispute settlement is really only a variation of old-fashioned
espousal — where the states remain in full control of the process,
including the waiver of claims - or whether investors are closer to
full-scale “subjects” of international law such that only they, not
their home states, control whether to waive or assert their claims,
for example.?? The need to settle this and other questions of
corporate “subjecthood” is already apparent, as some arbitral
awards and national courts wrestle with the related question of
whether the residual inter-state rules of international law (such
as the customary international law defense of necessity or the
rules governing attribution) continue to apply to the “new”
investor-claimant subject3® Of course, those who insist that

28 At the same time, some of the changes ~ such as permitting arbitrators to
issue interim orders of protection and orders consolidating claims -~ might be
seen to enhance the powers of arbitrators, as well as the jurisgenerative
potential of investment arbitration,

23 See Alvarez, supra note 27,

30 See, a.g.. BG Group v. Argentina, UNCITRAL Award, | 408 [(Dec. 24, 2007),
available at http://italaw.uvic.ca/documents/BG-award_000.pdf {last visited
Dec, 2, 2010) (suggesting, without deciding, that Argentina might not be able to
rely on the customary international law defense of necessity if that rule applies
only in the inter-state context); Bundesverfassungsgericht [BverfG], May 8,
2007, summarized in Stephan W, Schill, German Constitutional Court Rules on
Necessity in Argentine Bondholder Case, ASIL INSIGHT {july 31, 2007), available
at http:ffwwwasil.org/insights070731Lcfm  {fast viewed Dec, 2, 2010)
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investors need to be treated like other subjects of international
law may find that others think these “new subjects” should also be
accountable with respect to other obligations, including human
rights, which are routinely imposed on other subjects of
international law.

Comparable battles over the rights and obligations of non-
state actors are now being waged elsewhere. They are playing
out in the United States Second Circuit Alien Tort Claims Act
decisions — where human rights advocates are suggesting, for
example, that the rules governing inter-state responsibility for
“aiding and assisting” should apply to corporations, for example,31
The investment regime is not the only international law regime
which is addressing whether other non-state actors, from NGOs to
corporations, should have greater access rights with respect to
the adjudication of international law and what the legal
consequences will be when this occurs.

Moreover, to the extent the investor is increasingly seen as a
co-equal subject of international law - no less than are persons in
human rights regimes - this may encourage other forms of inter-
regime borrowing, International notions of due process applied
in human rights regimes, for example, may come to influence the
meaning of FET in investor-state arbitration and vice versa. Such
borrowing, a form of trans-judicial communication, although
routinely assumed to lead fto more human rights-friendly
investor-state decisions,32 could also produce more investor-
friendly decisions. The latter could occur, for example, if the right
to “ensure” {and not merely “respect” rights) that is routinely
applied with respect to human rights treaties, gets imported back
into investor-state arbitration and comes to influence, for

{German court ruling that necessity was not available as a defense to Argentina
because no such defense was applicable as between a state and a private
individual}, See also Zachary Douglas, The Hybrid Foundation of Investment
Treaty Arbitration, 74 BRiT. Y.B. INT'LL. 151 (2003).

31 See generally Alvarez & Khamsi, supra note 20,

32 See, eg., Ruti Teitel & Robert Howse, Cross-Judging: Tribunalization In a
Fragmented But Interconnected Global Order, 41 N.Y.U. |. INT'L L, & PoL, 959
{2009].
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instance, the interpretation of what it means to accord an investor
“full protection and security."33

At the same time, if we start seeing corporate investors as no
different from individual human rights claimants, more people
may find the differences between the remedial schemes
worrisome.3* Once we start drawing comparisons between the
rights accorded investors and those accorded other persons
under human rights conventions, more people are bound to
notice the evident fact that, while the United States has not
adhered to a single binding supranational imechanism to
scrutinize its laws when it comes {o human rights, it has entered
multiple investment treaties or that the typical investor/claimant
under a BIT is usually in a better position than is the typical
human rights claimant. The latter, after all, does not get a binding
award under any of the complaints mechanisms available under
global human rights conventions, not even with respect to
torture. Moreover, even when the human rights claimant can
resort to a regional human rights court, she first needs to exhaust
local remedies, does not get to appoint her own judge, and at the
end of the day is not likely to ohtain a multimillion dollar award
for past harm.35 The claimant/investor under a BIT typically
faces no such limitations. If investors are increasingly equated to
other non-state actors such as individuals, we can expect further
challenges to the exceptional remedial scheme provided uniquely
to investors under BITs and FTAs, What this means is that those
who successfully argue, by way of defending the investment
regime or for purposes of asserting an expansive claim under
BITs or FTAs, that corporate investors “are people too,” may come
to regret it.

33 Cf Veldsquez-Rodriquez, Inter-American Court of Human Rights, Judgment
{July 29, 1988), reprinted fn 28 1LL.M. 291, at 7 62-68 {1989} {affirming that
governments are under a direct obligation to provide effective remedies even
in response to the actions of non-state actors whose actions violate human
rights}.

34 For a critique of the investment regime along these lines, see Gus Van Harten
& Martin Loughlin, Investment Treaty Arbltration as a Species of Global
Administrative Law, 17 Eur. J. InT'L L, 121 (20086),

35 See id.
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VI. CONCLUSION

The five challenges that the international investment regime
now faces discussed above serve as reminders of the broader
context of debates over whether to re-calibrate this regime or our
Model BITs, Although it is obvious that positions taken with
respect to re-calibration relate most directly to distinct views of
economic globalization or the best ways to encourage economic
growth, they also connect with greater challenges facing all public
international lawyers,

The cumulative aspect of these challenges - and how other
regimes respond to them - makes it difficult to predict the future
path of the U.S. BIT program. On the one hand, there are those,
including some who served on the State Department’s Advisory
Subcommittee on International Economic Policy charged with
advising the Obama administration on future BIT policy, who urge
a further shrinking of the US. Model BIT, by eliminating
altogether investor-state dispute settlement or according
investors protection only against discrimination but leaving their
rights otherwise subject to local law.3¢ Others, such as the
Canadian-based International Institute for Sustainable
Development (“[ISD"), encourage the adoption of a vastly more
expansive “Model Agreement for Investment for Sustainabie
Development” that would encompass in various ways the labor
and environmental duties of foreign investors and possibly even
of their home governments,3”

36 For background on the Subcommittee and the options being urged on it, see
Kevin P. Gallagher, U/S. BiTs and Financial Stability, VaLE CoLuM, CTR. ON
SUSTAINABLE INT'L INV., available at http:/ /www.vee,columbia,edu/content/us-
bits-and-financial-stability {last visited Dec. 2, 2010). For the report issued by
that Subcommittee, including the divergent statements of many of its members,
see Report of the Subcommittee on Investment of the Advisory connmittee on
International Economic Policy regarding the Model Bilateral Investment Treaty
{Sept. 30, 2009), available at http:/ fwww.state.gov/e/eeb/rls/othr/2009/
131118.htm (last visited Dec. 2, 2010}.

37 [ISD's Model Agreement for Investment for Sustainable Development,
available at htip:/ /www.corporate-accountability.org/eng/documents/2005/
june_2005_iisd_model_international_agreement_on_investment_for-sustainable_
development_negotiators_handbook_pdf 678_kb.pdf (last viewed Dec. 2, 2010).
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Neither of these radical alternatives deserves endorsement,
States turned to investment protection agreements precisely
because local courts have historically proven themselves to be,
time and time again, inadequate when it comes to the fair
treatment of foreign investors. Investor claims filed against states
like the United States or Canada, though not always meritorious,
suggest, at least to me, that even developed nations with strong
rule of law traditions need a bit of supranational scrutiny from
time to time - and that this is true with respect to economic issues
no less than with respect to human rights. Even otherwise fine
national courts and legislatures sometimes have difficulty
avoiding disparate treatment of “the other,” whether that other is
a foreign investor, an immigrant, or an enemy combatant,

Investor-state dispute settlement, along with absolute (if
minimum) guarantees not dependent on the vagaries of local
legislatures, is an essential component of why investment
protection treaties are needed and remain necessary, Giving up
on either of these features could doom the Unifed States to the
fate of Norway, whose efforts to re-calibrate its BIT Model ended
when no constituency emerged to back that Model's awkward
compromises.

On the other hand, I am skeptical of the ‘penance envy’ that
_ appears to drive an effort like the IISD’s Model BIT for sustainable
development. That attempt turns to BITs to enforce human rights
or environmental standards on multinational enterprises
precisely because of the perceived appeal of these treaties’
enforcement scheme - and its relative efficacy as compared to
remedies afforded by environmental conventions or the
International Labor Organization (“ILO"). But the IISD’s effort
ignores the fact that those alternative schemes for enforcement
remain weak for a reason: states have not agreed to enforce these
standards (many of which remain contested)} on their investors
abroad through multimillion dollar judgments. The proposal to
overload investor-state dispute settlement and BITs with the
rights and duties of multinationals is likely to remain a step too
far for most governments, particularly the United States, whose
skepticism of even the weak ILO enforcement mechanisms (not to
mention the I[C], human rights courts, or the International
Criminal Court) is legendary. There may not be many supporters,
even among OECD members, for turning investor-state
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arbitrations into general globalization courts of review. And quite
apart from doubts over whether such a project would draw
political support, this may not be a good idea. Labor, human
rights, and environmental advocates should examine more closely
whether they really want these rights to be adjudicated by the
arbitrators largely trained in commercial law who tend to sit on
investor-state disputes. Absent far more radical changes to
investor-state dispute settlement, its arbitrators may not be
suited to serve as all-purpose judges for the world.

None of this intends to suggest that the investment regime
cannot change, This panel, as well as my remarks, is a testament
to the regime’s continual evolution - both through changes in the
underlying treaties over time and through the evolving
interpretations issued by its dispute settlers. We are seeing-
fundamental re-alignments in terms of the positions of
governments and even investor-state adjudicators with respect to
particular issues and perhaps the regime as a whole, The regime
is in motion, Its dynamism has exceeded the expectations of both
its proponents and its detractors.

Few would have predicted, back in the 1980s when the United
States started its BIT program, that the United States would be in
the position of defending a recent investment treaty (with
Australia) that foregoes the use of investor-state arbitration in
favor of local courts, Or that one of the critics of the U.S.-Australia
agreement would be Communist China, which has noted that
given the likelihood of anti-foreigner bias in local courts, every
state needs to make investor-state arbitration available. Few also
would have predicted that a few years after the United States
appeared to win the battle against the Calvo Clause and had
negotiated a strongly protective BIT even with the home state of
Calvo himself (Argentina) - it would be reacting adversely to its
own nationals’ claims against that country. Today, the United
States (and its Congress) seems to be reviving the Calvo Clause by
attempting to limit the parameters of BIT guarantees to those
already secured by national law.38 And, of course, those of us who

38 See, e, U.S, 2004 Model BIT, Annex B (4}(a) (attempting to equate the right
to compensation for indirect takings to that assured by the Takings Clause of
the U.S, Constitution as interpreted by the U.S. Supreme Court), Annex B{4)(b)
(providing that states’ regulatory actions to protect “legitimate public welfare
objectives” cannot normally constitute indirect expropriations), available at
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negotiated BITs in the 1980s would never have predicted that the
United States would find itself - as repeated NAFTA respondent -
at the receiving end of our insistence that the world adhere to our
“civilized” standards of treatment.
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