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INTEREST OF AMICUS CURIAE 1

The Center on the Administration of Criminal
Law is dedicated to defining good government prac-
tices in criminal matters through academic research,
litigation, and participation in the formulation of
public policy. The Center regularly comments on is-
sues of broad importance to the administration of the
criminal justice system.

The Center files this amicus brief in support of
the State of Oregon and urges the Court to announce
a rule of clear and broad application for public school
personnel and other state officials responsible for
preventing or investigating child abuse. The Ninth
Circuit’s decision not only improperly applied fun-
damental Fourth Amendment principles, but also
erected overly-burdensome, highly fact-dependent
requirements that public employees must satisfy to
protect children suspected of being abused.

Accordingly, the question presented is one of
significant practical import in the daily enforcement
and administration of criminal law by state actors.
The Center has a strong interest in such matters and
files this amicus brief to aid the Court in its review of
the Ninth Circuit’s decision.

1 Pursuant to Supreme Court Rule 37.6, counsel for amicus
represents that it authored this brief in its entirety and that
none of the parties or their counsel, nor any other person or en-
tity other than amicus or its counsel, made a monetary contri-
bution intended to fund the preparation or submission of this
brief. The Court’s docket confirms that counsel for the parties
have executed blanket consents to the filing of amicus briefs.



BACKGROUND

In February 2003, police arrested Nimrod
Greene for allegedly sexually abusing a seven-year
old boy. The boy’s parents provided information to
officers suggesting that Nimrod also molested his
own two children, S.G. and K.G. The Oregon De-
partment of Human Services was informed of these
allegations after Nimrod’s arrest. Upon learning that
Nimrod had been released from prison, Bob Camreta,
the social worker assigned to the case, interviewed
nine-year-old S.G. at school and thus outside of the
influence of her father. Deputy Sheriff James Alford
accompanied Camreta, and the interview took place
in a private office at the school. Alford wore a police
uniform and had a visible firearm, but asked S.G. no
questions. See Greene v. Camreta, 588 F.3d 1011,
1016-18, 1027-28 (9th Cir. 2009).

Camreta’s and Alford’s interview of S.G. forms
a basis for the lawsuit brought under 42 U.S.C. §
1983 by Sarah Greene, the mother of S.G. and K.G.
Among other things, Greene asserted that Camreta’s
and Alford’s joint interview of S.G., without a war-
rant, parental consent, probable cause, or exigent
circumstances, violated the Fourth Amendment.

The Ninth Circuit affirmed the grant of sum-
mary judgment to the state-actor defendants on
qualified immunity grounds. Stating that it sought
“to provide guidance to those charged with the diffi-
cult task of protecting child welfare within the con-
fines of the Fourth Amendment,” Greene, 588 F.3d at
1022, however, the Ninth Circuit reviewed and re-
versed the district court’s finding that the interview
did not violate the Fourth Amendment. Specifically,
the Ninth Circuit determined that the balancing test



employed in New Jersey v. T.L.O., 469 U.S. 325
(1985), was inapplicable given that Camreta and Al-
ford were not “school officials,” and because the spe-
cific governmental interest at issue in 7.L.0O. (main-
taining discipline in classrooms) was not present
here. Id. at 1024-25. The Ninth Circuit further con-
cluded that the “special needs” doctrine did not apply
because of the degree of law enforcement “entangle-
ment” with the interview of S.G. Id. at 1025-30. In-
stead, the Ninth Circuit applied “the general law of
search warrants” and held that the warrantless in-
terview of S.G. violated the Fourth Amendment. Id.
at 1030.

SUMMARY OF ARGUMENT

The Center agrees with the State of Oregon
that the Ninth Circuit erred by applying traditional
Fourth Amendment principles and instead should
have held that the interview here did not constitute a
Fourth Amendment violation.

The Center urges the Court to go further,
however, and announce a broad, categorical rule that
public school and state child services officials do not
violate a minor school child’s Fourth Amendment
rights by conducting an interview of the child predi-
cated on reasonable objective indicia of abuse, even
where the interview includes passive participation by
law enforcement.

The proposed rule strikes the proper constitu-
tional balance under the Court’s precedents and ac-
counts not only for the well-defined circumstances
subject to the rule, but also for the need for clear and
workable guidance for public school and other state
officials. In practice, the rule would operate to protect
children and their Fourth Amendment rights.



ARGUMENT

1. THE CENTER AGREES WITH PETITIONERS
THAT THE NINTH CIRCUIT’S FOURTH AMEND-
MENT HOLDING SHOULD BE REVERSED

The State of Oregon is correct that the Ninth
Circuit erred by giving controlling weight to the

presence of a law enforcement officer during the in-
terview of S.G. See Greene, 588 F.3d at 1027-28.

The Ninth Circuit’s approach failed to recog-
nize not only that S.G. was a potential victim and not
a criminal suspect, see Illinois v. Lidster, 540 U.S.
419, 424 (2004), but also that Deputy Sheriff Alford
did no more than accompany social worker Camreta
to the interview. In short, given the State’s para-
mount interest in protecting children, and the mini-
mal intrusiveness of the in-school interview, the
Ninth Circuit was wrong in the first instance to find
a Fourth Amendment violation on the evidence be-
fore the District Court.

As explained below, however, the imperative of
clear direction for public school and other state offi-
cials shouldering responsibility for responding to
suspicions of child abuse strongly counsels in favor of
the Court deciding this case on broader, categorical
grounds.

II. THE COURT SHOULD DECIDE THIS CASE ON
THE BASIS OF A BROAD, CATEGORICAL RULE
APPLICABLE TO IN-SCHOOL INTERVIEWS OF
POTENTIAL VICTIMS OF ABUSE

Reversing the Ninth Circuit’s decision in a
narrow opinion tethered to the facts and circum-
stances accompanying the interview of S.G. will do
little to guide public school principals, teachers, and



counselors faced with indications of potential child
abuse. Interviews of school children will hinge on as-
sessments of factual similarities and differences be-
tween this case and the next, requiring public school
personnel to navigate a “highly sophisticated set of
rules, qualified by all sorts of ifs, ands, and buts and
requiring the drawing of subtle nuances and hairline
distinctions” that “may be ‘literally impossible of ap-
plication by the officer in the field.” New York v. Bel-
ton, 453 U.S. 454, 458 (1981) (citation omitted). The
investigation of potential child abuse is an area in
which state actors have “an essential interest in
readily administrable rules.” Atwater v. City of Lago
Vista, 532 U.S. 318, 347 (2001).

The better approach is to decide the case on
the basis of a categorical rule of general applicability
to in-school interviews of child victims. This ap-
proach is available because the issue presented lends
itself to a rule that, when applied in the school set-
ting across a broad class of cases, will sufficiently
protect a child’s Fourth Amendment interests, while
also strongly advancing the State’s interest in pro-
tecting that same child by investigating indications
of possible abuse.

Accordingly, the Center urges the Court to
hold that public school and state child services offi-
cials do not violate a minor school child’s Fourth
Amendment rights by conducting an interview of the
child predicated on reasonable objective indicia of
abuse, even where the interview includes passive
participation by law enforcement.



A. The Proposed Rule Strikes an Appropri-
ate Constitutional Balance

1. The Proposed Rule Gives Effect to
the Government’s Strong Interest in
Protecting Children

The beginning point is the government’s ex-
traordinarily strong interest in the health and wel-
fare of children, including children entrusted to the
state’s care and development in public schools. This
Court has underscored the weight of this interest on
prior occasions. See, e.g., New York v. Ferber, 458 U.S.
747, 756-57 (1982) (“It is evident beyond the need for
elaboration that a State’s interest in ‘safeguarding
the physical and psychological well-being of a minor’
1s compelling.”) (citation omitted); Wyman v. James,
400 U.S. 309, 318 (1971) (stating that “[t]here is no
more worthy object of the public’s concern” than pro-
tecting the interests of dependent children); see also
Vernonia School Dist. v. Acton, 515 U.S. 646, 656
(1995) (emphasizing “schools’ custodial and tutelary
responsibility for children”).

Indeed, the sheer strength of the government’s
interest in protecting children has led this Court to
reject other Fourth Amendment challenges to state
action in the school setting. For example, in T.L.O.,
the Court identified the “interest of teachers and
administrators in maintaining discipline in the class-
room and on school grounds” as part of its rationale
in upholding the search of a student’s purse. 469 U.S.
at 339. Similarly, in Vernonia, the Court rejected a
Fourth Amendment challenge to suspicionless drug
testing of students given the governmental interest
in “[d]eterring drug use by our Nation’s schoolchil-
dren.” 515 U.S. at 661.



The government’s interest here in protecting
children by investigating indications of potential
abuse 1s markedly stronger than the interests impli-
cated in T.L.O. and Vernonia. While maintaining dis-
cipline and averting potential drug use by student
athletes are of undeniable importance, they pale in
comparison to the government’s interest in detecting
and preventing abuse—here, potential sexual abuse
of nine-year-old S.G. by her father, who had already
been arrested for sexually abusing a seven-year-old
boy.

2. The Proposed Rule Will Directly
Advance the Government’s Interest
in Protecting Children

In assessing the proposed rule, the inquiry
next turns to the degree to which the class of seizures
at issue advances the identified governmental inter-
est in protecting children. Cf. Lidster, 540 U.S. at 427
(employing same analytical approach).

From an empirical standpoint, investigations
of potential child abuse result approximately 25% of
the time in confirmation that abuse in fact has oc-
curred. See Greene, 588 F.3d at 1015-16 (stating that
of the 3.2 million investigations of child abuse con-
ducted by state and local agencies in 2007, fully one
quarter, or approximately 800,000, concluded that
the children were indeed victims of abuse). This suc-
cess, however, often depends entirely upon the gov-
ernment’s ability to obtain information directly from
victimized children, as other direct evidence of abuse
seldom exists. Cf. Kennedy v. Louisiana, 128 S.Ct.
2641, 2663-64 (2008) (“Underreporting is a common
problem with respect to child sexual abuse [because]
one of the most commonly cited reasons for nondis-



closure is fear of negative consequences for the per-
petrator, a concern that has special force where the
abuser 1s a family member.”); Pennsylvania v. Ritchie,
480 U.S. 39, 60 (1987) (stressing that “[c]hild abuse
1s one of the most difficult crimes to detect and prose-
cute, in large part because there often are no wit-
nesses except the victim,” whose feelings of “unwill-
ingness to come forward are particularly acute when
the abuser is a parent.”).

The Center’s proposed rule would allow public
school personnel, with passive participation by law
enforcement, to obtain information about potential
abuse from often the only individual capable of pro-
viding that information—the abused child. The rule,
therefore, would directly advance the government’s
interest in detecting abuse and protecting children.

The nexus between the proposed rule and the
government’s interest is much tighter than ones this
Court has determined sufficient in prior cases. For
example, in Michigan Dep’t of State Police v. Sitz,
496 U.S. 444 (1990), the Court rejected a Fourth
Amendment challenge to a highway sobriety check-
point program that operated with a 1.6% success rate.
Id. at 455. Similarly, in Martinez-Fuerte v. U.S., 428
U.S. 543 (1976), the Court upheld a car-stop program
designed to detect the presence of illegal aliens even
though the program had only a 0.5% success rate. Id.
at 554.

Here, the proposed rule would not only ad-
vance a vital governmental interest, but does so in an
effective and efficient manner—Dby enabling access to
a victim-witness, often the sole source of information
about abuse. Given the minimal nature of the coun-



tervailing Fourth Amendment concerns, the constitu-
tionality of the proposed rule is clear.

3. The Proposed Rule Reflects the
Diminished Fourth Amendment
Concerns Implicated Here

The Center’s proposed rule, although broadly
authorizing in-school interviews of children reasona-
bly suspected of being abused, risks minimal intru-
sion of the child’s privacy interests. This minimal in-
trusion is constitutionally reasonable given the gov-
ernment interest vindicated through the interview—
and especially in light of the child’s status as a vic-
tim-witness, and not a criminal subject or target. The
interviews at issue here are neither accusatory nor
adversarial, and thus do not bear any of the attrib-
utes implicating Fourth Amendment concerns appli-
cable to law enforcement interaction with suspected
criminals.

The Ninth Circuit committed fatal error on
this point—altogether failing to recognize that the
challenged government action (the interview of S.G.)
was with an individual that the state reasonably be-
lieved needed its protective intervention and assis-
tance, and therefore was outside the traditional set-
ting of state officials interfacing with a subject or
target. Cf. Wyman, 400 U.S. at 323 (upholding con-
stitutionality of home visit by caseworker and stating
that the caseworker “is not a sleuth, but rather, we
trust, is a friend to one in need”).

This Court’s decision in Lidster is particularly
instructive on these points. In Lidster—a case not
cited by the Ninth Circuit—the Court analyzed the
constitutionality of a community highway stop of po-
tential witnesses to a hit-and-run accident. Lidster,
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540 U.S. at 422. The Court rejected a Fourth Amend-
ment challenge, emphasizing the “context” surround-
ing the government’s establishment of the highway
stop, most especially its purpose of “seeking informa-
tion from the public.” Id. at 424-25. This important
“information-seeking” objective led to minimally-
intrusive interactions between motorists and law en-
forcement—in circumstances in which the “concept of
individualized suspicion had little role to play.” Id. at
424. “The police,” the Court underscored, “expected
the information elicited to help them apprehend, not
the vehicle’s occupants, but other individuals.” Id. at
423.

The “context”-based approach that guided the
Court’s analysis in Lidster—namely, the govern-
ment’s non-adversarial efforts to acquire informa-
tion—similarly informed the Court’s reasoning in
Vernonia. There the Court upheld a school drug-
testing program “undertaken for prophylactic and
distinctly non-punitive purposes.” Vernonia, 515 U.S.
at 658 & n.2 (emphasis in original).

The Court’s approach in Lidster, which em-
phasizes “context,” applies with greater force where,
as here, the information yielded in interviews is used
to protect the very individual who provided it:

[TThe government’s interest is primarily
in protecting the child, not in restricting
the child’s freedoms. Therefore, when
courts are called upon to balance the
child’s Fourth Amendment rights with
the government’s interests, it is impor-
tant to recognize that the child’s inter-
ests may align with the government’s



11

interests if, indeed, the child is at risk of
abuse.

Gates v. Texas Dep’t of Protective & Regulatory Serus.,
537 F.3d 404, 427-28 (5th Cir. 2008).

The Center’s proposed rule, unlike the Ninth
Circuit’s analysis, also gives effect to the contextual
fact that the authorized interviews would occur
within a school. Location, in other words, is a critical
contextual factor because the Court has observed
that Fourth Amendment rights “are different in pub-
lic schools” than in other places. Vernonia, 515 U.S.
at 656; see also Bd. of Educ. v. Earls, 536 U.S. 822,
830 (2002) (explaining that “the public school envi-
ronment serves as the backdrop for the analysis of
the privacy interest at stake”); Gates, 537 F.3d at 432
(“seizing a child from a public school is a lesser intru-
sion into the freedoms the child would otherwise en-
joy, as those freedoms have already been limited.”).

Finally, the government action challenged
here—in-school interviews—also is substantially less
intrusive than searches and seizures upheld in prior
school-setting cases. For example, in T.L.0O., 469 U.S.
325, the Court rejected a Fourth Amendment chal-
lenge to the search of a female student’s purse con-
ducted by a vice principal who suspected the student
had been smoking in the school bathroom. Similarly,
the Court has upheld a mandatory drug testing pro-
gram for student athletes, see Vernonia, 515 U.S. 646,
even though the law traditionally has afforded drug
test samples great privacy protection, see Skinner v.
Ry. Labor Executives’ Ass’n, 489 U.S. 602, 617 (1989).
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4, The Proposed Rule Contains Impor-
tant Limitations to Protect the Pri-
vacy Interests of Children

The Center’s proposed rule would not author-
ize any and all in-school interviews of children to
garner information about potential abuse. To the
contrary, the rule contains express limitations de-
signed to ensure that the initiation of interviews and
governmental conduct during interviews respect
Fourth Amendment boundaries.

First, the rule would require any interview to
be predicated on a reasonable and objective indica-
tion of abuse. This standard, therefore, prohibits ran-
dom questioning and instead rests on the familiar
footing of Terry. See Terry v. Ohio, 392 U.S. 1, 27
(1968) (observing that in assessing the reasonable-
ness of an officer’s actions “due weight must be given,
not to [an officer’s] inchoate and unparticularized
suspicion or ‘hunch,” but to the specific reasonable
inferences which he is entitled to draw from the facts
in light of his experience”). Moreover, because it is
predicated on the likelihood of abuse, not on any
crime, the rule is appropriately and narrowly tailored.

Second, consistent with this Court’s prior
cases, the Center’s proposed rule, contrary to the
Ninth Circuit’s analysis, would authorize the passive
participation by law enforcement in interviews. Cf.
I.N.S. v. Delgado, 466 U.S. 210, 216 (1984) (explain-
ing that “police questioning, by itself, is unlikely to
result in a Fourth Amendment violation”); see also
Lidster, 540 U.S. at 425 (observing that “the law or-
dinarily permits police to seek voluntary cooperation
of members of the public in the investigation of a
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crime” and “citizens will often react positively when
police simply ask for help”).

This limitation is easily respected where a law
enforcement officer functions as a witness to the in-
terview and thus plays only a passive role in ques-
tioning the child. Permitting the officer to play an
expanded role risks the proposed rule authorizing
warrantless in-school interviews conducted solely by
police—a circumstance perhaps not amenable to be-
ing governed under a broad rule of general applica-
tion.

To be sure, however, allowing for passive par-
ticipation of law enforcement is appropriate and, in-
deed, necessary given the unique and complementary
role of law enforcement in ensuring the ongoing wel-
fare of children. Although child services agencies can
remove a child from a troubled home, it 1s the re-
sponsibility of law enforcement to render that child’s
home permanently safe by arresting and prosecuting
the abuser. Those states with laws permitting joint
social services and law enforcement interaction in
child abuse circumstances have recognized the com-
plementary roles played by these two arms of gov-
ernment in ensuring the welfare of children. See, e.g.,
Greene, 588 F.3d at 1028 (discussing Oregon statu-
tory framework governing joint child abuse investi-
gations). The Center’s proposed rule respects these
policy determinations.

B. The Circumstances Here Warrant the
Announcement of a Broad, Categorical
Rule to Guide Public School and Law En-
forcement Personnel

The Court’s choosing to decide this case on the
basis of a broad rule applicable to in-school inter-
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views of children would adhere closely to the course
charted in prior Fourth Amendment cases. In those
instances, the Court has answered questions arising
out of particular facts by announcing rules of general
applicability. The rules, in turn, provide important
guidance to state officials likely to encounter recur-
ring factual circumstances within a common category
of cases. Prominent examples include:

e Terry v. Ohio, 392 U.S. 1 (1968), where the
Court announced a broad “stop and frisk”
rule applicable to the innumerable circum-
stances in which police reasonably suspect
criminal activity afoot.

e U.S. v. Robinson, 414 U.S. 218 (1973),
where the Court held that the Fourth
Amendment licensed searches incident to
arrest.

e Pennsylvania v. Mimms, 434 U.S. 106
(1977), where the Court announced the rule
authorizing police officers to order the
driver out of a vehicle when that vehicle
has been lawfully detained.

o Maryland v. Buie, 494 U.S. 325 (1990),
where the Court held that the Fourth
Amendment permits limited protective
sweeps of areas within homes in which
dangerous individuals may be present.

These decisions have several factors in com-
mon—each of which combined to provide the Court
sufficient comfort that a broad rule of general appli-
cation was appropriate. First, the particular disputes
arose within a well-defined class of searches or sei-
zures where individual cases recurred with frequency
and presented similar individual factual circum-
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stances. Second, the Court determined that the issue
presented was amenable to the formulation of a
broad rule that, when applied across many facts and
circumstances within a class of cases, would strike
the proper constitutional balance in each individual
case. Third, in each case, the circumstances pre-
sented counseled in favor of government personnel
receiving clear guidance for acting in what often are
time-sensitive situations. Fourth, the Court’s an-
nouncement of a broad rule promoted consistent out-
comes 1n cases within the affected class.

Each of these factors is present here. The
Fourth Amendment question at issue arises only in
the limited and well-defined setting of public schools
and against the backdrop of school officials con-
fronted with time-sensitive needs to respond to rea-
sonable suspicions of child abuse—a frequently oc-
curring circumstance. Cf. Greene, 588 F.3d at 1015
(observing that the “number of child abuse allega-
tions is staggering,” with, for example, “state and lo-
cal agencies [having] investigated 3.2 million reports
of child abuse or neglect” in 2007 alone).

When reasonable suspicions of abuse present
themselves in the school setting, teachers, counselors,
and principals, along with the law enforcement com-
munity, need clear rules to guide their decision mak-
ing on how to proceed. See Belton, 453 U.S. at 458
(emphasizing that “[a] single, familiar standard is
essential to guide police officers, who have only lim-
ited time and expertise to reflect on and balance the
social and individual interests involved in the specific
circumstances they confront”) (internal quotations
omitted) (citation omitted); Robinson, 414 U.S. at 235
(applying similar reasoning to justify searches inci-
dent to arrest). A clear rule would not only benefit
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state actors, but also would enhance judicial effi-
ciency by eliminating the need for fact-specific in-
quiries and the possibility of conflicting outcomes
across individual cases.

In addition, from a constitutional perspective,
the issue presented is amenable to being answered
with a broad, categorical rule of decision. Across the
overwhelming majority of affected cases, the gov-
ernment’s interest in protecting children is exceed-
ingly strong, and the corresponding level of intrusion
1s negligible, thereby minimizing the possibility that
the rule will result in a constitutional violation in
any specific case.

In the end, then, the Center’s proposed rule
would provide clear guidance while also holding state
officials accountable to the rule’s limitations. The
rule also strikes the proper balance in another im-
portant, reinforcing dimension—it protects the
health and welfare of children as well as their Fourth
Amendment rights.

CONCLUSION

For these reasons, this Court should reverse
the Ninth Circuit’s decision on the basis of the rule
advanced by the Center.
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