Memo: ILC’s Draft Articles on the Responsibility of International Organizations ([Os}
To: Advisory Committee, Meeting of June 21, 2010 (distributed as public document)
From: J.E. Alvarez

DESCRIPTION

--The UN’s International Law Commission began work on this project in 2002 and
provisionally adopted on first reading of 66 articles at its session in 2009. (See attached
chart with texts of these 10 articles and comparing these to the ILC’s Articles of State
Responsibility (henceforth ASR), drafted by Santiago Villalpando.)

-- The title of the IO articles misleads. They cover not only the responsibilities of IOs but
also a subject deliberately left out of the ASR: namel‘y the responsibilities of states in
connection with acts that they commit within 1Os,

--The proposed 10 articles have an exceedingly broad ambit. They purport to apply to
all “international’ (not just “intergovernmental”) organizations, whether established by
treaty or “any other instrument governed by international law” and whether or not they
include non-state parties (Art. 2(a)). (The intent is to cover entities as distinct in function
as the UN specialized agencies, international financial institutions, the WTO, the OSCE,
and even OPEC. (See commentaries.)) The articles also anticipate 10 and state
responsibility for both the actions and omissions of 10s. (See Art. 4.)*

-- The IO articles are modeled on the ASR in structure and lansc,:ruage,3 on the assumption
that absent demonstrable practice to the contrary (which the ILC acknowledges is scarce
with respect to most issues covered), the ASR should presumably apply since I0s are
also “subjects” of international law, The IO atticles therefore presume that primary rules
of obligation apply to IOs (see Art. 4’s bare-bones description of an “international
wrongful act” as applied to I0s), and delineate, as do the ASR, secondary rules. The ILC
does not indicate which of its draft rules constitute progressive development as opposed
to codification.

-- The ILC does not anticipate that its articles will be formally adopted as a treaty but it
appears to assume, possibly correctly,” that its efforts will be influential even if only
adopted as a soft law instrument by the General Assembly (as was the case for the
ASR). :

! See Arts, 57 (liability for states that “aid or assist” an IO in wrongful acts); 58 (for states that “direct” or
“control” an IQ); 59 (for states that “coerce” an I0); 60 (for states that seek to avoid their own obligations
by “taking advantage” of an 1Q’s competence); 61 {residual state responsibility in certain other cases of
wrongful acts by 10s); and 62 (a “without prejudice” clause reserving the responsibility of the 10 in the
Ereceding instances),
Thus, in an earlier version of his commentaries, the rapporteur for this topic, Giorgio Gaja, cited as a
potential example of IO wrongful action entailing responsibility, the UN’s failure to prevent the Rwandan
enocide,
§The most notable exceptions being Arts. 16-17, 39, 51, 60-61. ‘These have, as indicated on the chart, no
clear counter-parts in the ASR.
* As occurred with the Draft ASR, the ILC’s 10 articles have already been cited, even in their provisional
form, by some national courts.



FIVE GENERAI PROBLEMS®

1.

Lack of evident state practice. As is clear from the responses given by 10s and
states to the ILC’s inquiries, with the exception of a few pockets of specialized IO
practice (e.g., UN peacekeeping, the responsibility of European Union
institutions, claims by IO employees under internal 10 administrative law), there
are relatively few instances of claims against 1Os or against states based on their
10 activities. Whereas the ASR was mostly a codification exercise; this appears
to be mostly progressive development based substantially on dicta in a small
number of judicial decisions, including ICJ advisory opinions, as well as scholarly
writings.®

Lack of clarity as to status of an 10’s internal rules or procedures, Whereas
the ASR relied on the established customary rule that a state’s internal law
provides no excuse, at least some 10s rules may be both internal law and
international obligations. The ILC’s 1O rules are inconsistent on whether
adherence to an [(’s rules protects an IO (or a state) from liability. Compare,
e.g., Arts, 5 (attribution as IO agent depends on 10 rules) to 7 (permitting such
attribution “even though the conduct exceeds authority or instructions granted)
and 8 (permitting such attribution where 10 “acknowledges and adopts the
conduct™); or any of a number of articles that appear to apply irrespective of
whether the IO (or the state) acted in accordance with IO rules and procedures
such as 9 (IO acts not in conformity with an international obligation), 11(3)
{anticipating IO breaches of a duty “to prevent”), 16 (3) (anticipating 10
responsibility in certain cases when it directs another 10 to take action), 50 and 54
(permitting an 1O to take countermeasures against another IO in certain cases), 57
(anticipating state responsibility where it “aids or assists” an 10), 58 (anticipating
state responsibility where it “direct and controls” an I0), 59 (anticipating state
liability where it “coerces” an 10); on the other hand, the articles include 51
(permitting an injured state to take countermeasures against an 10 but only when
this is “not inconsistent” with the rules of the 10) and 63 (indicating that none of
the 10 articles apply when “governed by special rules of international law,
including rules of the organization applicable to the relations between the 10 and
its members”).

The assumption that all 10s are equal and subject to the same general rules
of responsibility, despite IOs’ differing functions, differing types of relationship

* For a more detailed critique, see J.E. Alvarez, “International Orpanizations: Accountability or
Responsibility?,” (Oct. 27, 2006), Address, Canadian Council of International Law, Proceedings of the
Annual Meeting, 2007 (also available at http://www.asil.org/aboutasil/documents/CCILspeech061102,pdf}
® The ILC’s IO draft commentaries ignore a great deal of arguably relevant practice, including national
court decisions involving IO immunity or legal personality or the work of international administrative
tribunals. Compare Germany’s response to the ILC’s inquires, relying on IO constituent instruments,
headquarters agreements, status of forces agreements, other multilateral treaties, the jurisprudence of
national and international courts, and other evidence of state practice for its conclusions that “there isno
customary international law on the responsibility of IOs* and that there is no presumption that either IOs or
states are responsible for IO actions. A/CN.4/556.




with members (from trustee to principal/agent), etc.” Compare, e.g., arts. 20-24
(presuming that all IOs can invoke self-defense, countermeasures, force majeure,
distress, and necessity despite their differing mandates and the lack of common
understanding on the preconditions for such defenses).®

4. The assumption that IOs are presumptively “responsible” for their acts,
including financially, despite organizational immunities, absence of venues to
resolve such claims, lack of other evidence that states intended such liability
except where expressly so stated, or the attendant risks to organizational charters
and operations.”

5. The assumption that states are presumptlvely “respons1ble” for their 10 acts,
including financially, despite . . . see 4 above.

WHAT IS TO BE DONE?
1. Pull the plug on the exercise and replace with an ILC study of relevant practice
(see, e.g., the ILC’s Fragmentation Project).

2. Encourage greater attention only to those few articles among the 66 that might
hold some promise or may be of actual use; e.g., art. 60 (engaging state
responsibility where states use IOs to circumvent their own tesponsibilities).™

3. Emphasize in Arts. 63-66 and the commentaries that when it comes to this topic
(unlike the ASR) the /ex specialis rules recognized in 63-66 are far more
generally applicable than the (alleged) /lex generalis.

4, Insist that all of the IL.C’s black letter rules be supported by specific relevant
practice, thereby reversing the ILC’s current assumption that the ASR apply in the
absence of such evidence.

5. Convert the topic to a more specialized effort directed at elucidating relevant
principles of responsibility for certain I0s or certain IO operations (c. g, UN
peace operations).

7 Compare the IMF’s trenchant responses to the ILC’s inquiries disagreeing with the ILC’s foundational
premise that the ARS are the relevant starting point given the significant differences among I0s, noting that
no single body of law on 10 responsibility and obligations exists; the European Commission’s response
that the EC legal order is “sui generis;” the WHO’s response that it did not see the relevance of many of the
ILC’s proposed articles because it is an organization with limited functions; or the WTO’s response that it
was a member-driven organization unlike others, See, e.g., A/CN.4/545, 582, and 593, See also the ICI’s
warning (in the Reparation Case (1949)), that the UN is neither a state nor a “superstate” but its capacitics
are determined by seeing whether an asserted power is “functionally necessary™ given the UN’s specific
duties under the UN Charter.
¥ Compare the IMP’s inquiry to the ILC asking for clarification as to what an “essential interest” of an 10
was for purposes of necessity, and its suggestions that the defenses of “self-defense and “coercion” were
inapplicable or the WTO’s response that it, as opposed to WTO members, was scarcely capable of taking
countenneasules ? See, e.g., A/CN4/582,
* Given the level of US contributions to many 10s, it would appear to have a keen interest in the potential
for 1O HLiability.
- ® Compare dicta in ECHR cases such as Waite and Kennedy v. Germany and Bosphorus Have Yollary
Turizm ve Ticaret Anonim Sirketi v. Ireland,
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