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More than a half century ago the Universal Declaration of Human Rights defined
education and physical well-being as human rights to “be protected by the rule of

law.”?

Although a significant number of national constitutions now include language
that embraces a right to education, to health, or to both,? disease and illiteracy remain
pervasive throughout the world. Almost a billion individuals, a sixth of the
international population, cannot read;® similar numbers lack access to health care or
to potable water.* These deprivations cause physical harm,> undermine a person’s
sense of autonomy,® and subvert democratic possibilities.” Against this dismal
background, skeptics question not only the conceptual foundation of social and

economic rights,® but also their strategic value in fostering improvement for the

disadvantaged and dispossessed.’

The current project examines a specific aspect of this problem: the extent and
efficacy of using national courts to enforce constitutionally based claims to health
and to education services. Focusing on five nations — Brazil, India, Indonesia,
Nigeria, and South Africa — the project offers an ambitious account of institutional

practices based on cross-disciplinary, comparative case studies that combine



quantitative with qualitative analysis. The countries under discussion have all
codified social and economic rights in their national constitutions and in some places
have enacted legislation to effectuate these provisions.*® The preceding chapters do
not revisit the wisdom or legitimacy of extending constitutional protection to health
or educational services. Instead, the investigation takes for granted the existence of
such rights and focuses on whether and to what extent litigation — taking unmet
claims to court — helps secure their enforcement in ways that improve individual lives
and enhance social conditions. Working from the ground up, the case studies attempt
to trace the particular local processes that influence the judicial and extra-judicial
implementation of health and education claims, dealing with issues that range from
the availability of money damages to compensate for substandard medical care,** to

the regulation of private school practices affecting student conduct.?

From the perspective of a U.S. lawyer, the case studies tell an unexpected and
important story — particularly when considered against the usual discussion of the
justiciability of social and economic rights. The question of whether federal courts in
the United States can and should enforce affirmative constitutional claims tends to
focus on the capacity of judges to deal with polycentric, value-laden policy questions
in disputes involving the government, and also on the legitimacy of having unelected
courts mandate goods and services that are not provided by the democratically
elected branches of government.*® These arguments, wedded to American doctrine,
have spilled over to the jurisprudence of other nations and even to transnational

analysis.* “[W]hatever the logic and moral force of social and economic rights,”



David M. Beatty states, “their enforcement seems to compromise the democratic
character of government and the sovereignty of the people to determine for
themselves what the collective, public character of their communities will be.”*
Implicit in this well trod discussion is a state-centric focus: the assumption that social
and economic rights, if justiciable at all, run against the state and the bureaucratic
officials who work as its agents, but not against private actors. Moreover, the debate
takes a narrow approach to the concept of state duty, so that the government is
constitutionally obliged to redress only those deprivations for which it is directly
responsible. Although private actors play a vital role in realizing or defeating access
to social and economic goods, the conventional account leaves the manufacturer of
pharmaceuticals, the manager of a private school, and the doctor who vaccinates a

child subject only to the private rules of tort, contract, and property law, and immune

from constitutional regulation.'®

The prevailing story of social and economic rights does not capture the
complexity of judicial developments abroad. Overall, the case studies provide
evidence of constitutional rights affecting the shape and content of private market
transactions in ways that seem unusual if public law is limited to state action,
particularly in the narrow sense of government responsibility only for the direct
consequences of its conduct. The majority of health and education lawsuits filed in
the national courts under investigation (with the singular exception of Brazil) involve
claims against nongovernmental defendants — doctors, private schools, insurance

companies, and hospitals — and not against the state. In India, for example, almost



half of the cases surveyed involve the obligations of private providers, and only 15
percent concern government provision and financing of health care or educational
services.!” Even in countries where the formal legal regime confines social and
economic rights to government actors, courts appear to be treating constitutional
norms as fundamental principles to be taken seriously in interpreting common law
rules (in cases involving private entities as defendants) or in shaping government
regulation (in cases involving the state as defendant). Some of the decisions,
recognizing the role of private and private—public arrangements in the production and
distribution of social and economic goods, take a flexible approach to the public—
private divide in seeking to reshape private power in line with public and not simply
market goals.*® At the same time, the decisions attempt to give appropriate respect to
autonomy interests, reasonable expectations, and the demand of separation of
powers. The result, as Varun Gauri and Daniel Brinks observe in their introduction to
this volume, is a situation in which courts are applying “formal economic and social
rights to a much wider set of actors, and in so doing have delineated duties and
liberties for which a variety of specific actors, and not (or, in some cases, not only)

the state, are legally accountable.”*

The preceding chapters, thus, deviate from the usual account of whether
social and economic rights can be judicially enforced against the state.? Instead, the
case studies open a window to a topic variously called the privatization of
constitutional rights,** the constitutionalization of the private sphere,? and the

horizontal application of constitutional rights? — all of which involve the extent to



which constitutional rights may be enforced, directly or indirectly, against non-state
actors in their relations with individuals. As such, the case studies challenge the
mechanistic command-and-control conception of the state, which separates public
regulation from private initiative and assigns a monopoly for this purpose to the
government.?* Consistent with theories of the constitutive and expressive power of
law, the case studies illuminate the important interpretive role of constitutional norms
in reshaping private orderings to encourage the achievement of public goals.”®> Not
only do these provisions influence courts in their decision making, but also they
produce cognitive effects in individuals. The filing and nature of tort and contract
cases suggest that social and economic clauses may motivate individuals to seek
judicial protection against mistreatment by private actors whose market behavior
blocks access to vital health or education services. From this perspective, the
developments set out in the case studies form part of a broader trend involving
decentered regulatory processes, the reallocation of authority between administrators

and the courts, and interactions between public power and private actors.?

I do not wish to overstate the extent of these developments. Cross-country
comparisons are notoriously difficult. Legal traditions, political cultures, and judicial
practices differ from country to country and affect court behavior.?” Sample sizes
across the case studies vary considerably.?® The number of lawsuits in some nations
is unfortunately small. Courts do not always articulate, or articulate clearly, the basis
for their decisions. Nor are legal opinions publicly available in all of the countries

surveyed.”® Nevertheless, the case studies provide important insight into how courts



actually approach the enforcement of social and economic rights and, thus, are of
critical importance to theorists and policy makers interested in whether legalization

strategies can affect social improvement.®

Commentators known for their skepticism or even outright hostility toward
social and economic rights have altered their views in the light of actual judicial
practice: Cass Sunstein and Dennis Davis, for example, two internationally
recognized scholars, are said to have undergone “profound conversions on the basis
of a single case.”® Whatever their limitations, the case studies raise important
questions about the relation between social change and constitutional rights. No
longer can analysts confine the influence of social and economic rights to public law
cases demanding services from the government; to the contrary, a more abiding
influence may flow from their radiating effects in private law cases involving
common law rules that reconfigure social relations and destabilize entrenched

hierarchy.

This chapter explores the developments described in the case studies in six
parts: The first part rehearses the conventional understanding of rights, typical to
United States constitutional doctrine, as affording protection only against the
government and as playing a very limited role in regulating private actors. Against
this background, the second part highlights the critical perspective of the case studies
and how their motivating assumptions differ from that of the prevailing thin state-
centered approach to constitutional enforcement. The third part considers the

different doctrinal avenues through which social and economic rights can be enforced



against private actors, drawing on the existing literature concerning the horizontal
enforcement of constitutional rights. The fourth part examines selected court
decisions from the case studies to illustrate the influence of health and education
constitutional clauses in disputes involving private, and not governmental, activity.
The decisions fall into two categories. The first is a familiar, although somewhat
unusual, category of constitutional cases seeking government regulation of market
behavior. The second is a less familiar category of common law cases involving
contract and property disputes between private litigants. The fifth part compares the
interpretive practices reflected in these cases with existing academic models of
horizontal constitutional enforcement. Finding a gap between theory and practice, |
offer an alternative model that focuses on social relationships rather than direct (or
even indirect) extension of constitutional duties and obligations. The last part
concludes by briefly considering the political economy of constitutional privatization
in the countries surveyed. | raise some of the potential criticisms of these
developments and set down questions for future research. Even if these cases fall

short of a trend, they mark an important development that invites further attention.

CONSTITUTIONAL RIGHTS AND GOVERNMENT ACTION

Commentators typically describe constitutional rights as affording protection against
the over reaching actions of government,® with “the constitution...seen
as...delineat[ing] the boundary between the state and the private sphere.” Michael

J. Perry takes a characteristic view in referring to “the main sort of human rights that



national constitutions and the international law of human rights protect” as “human
rights against government.”* In a similar vein, commentators describe constitutional
rights as trumps that block the exercise of government power and so protect against
official abuse.® Illustrated by United States doctrine interpreting the scope of the
Fourteenth Amendment to the federal Constitution, the classical understanding sees
constitutional rights as affording protection to individuals in their relations with the
state as an all-encompassing Leviathan.*® As Laurence H. Tribe explains, focusing
on U.S. law,
With the exception of the Thirteenth Amendment, the Constitution does not directly concern
itself with private actors; its self-executing guarantees of individual rights protect individuals
only from conduct by the state. That is, the Constitution controls the deployment of
governmental power and defines the rules for how such power may be structured and applied.

The Constitution, therefore, is not a body of rules about ordinary private actions, but a

collection of rules about the rules and uses of law: in a word, metalaw. ¥

A corollary of the state-centric approach is the view that constitutional rights
function “as individual protections against the aggressive state, not as private
entitlements to protection by the state.”*® The conception of rights as bulwarks
against government action is allied with the conventional, although criticized,
distinction between negative and positive rights:

A positive right is a claim to something — a share of material goods, or some particular good
like the attention of a lawyer or a doctor, or perhaps the claim to a result like health or

enlightenment — while a negative right is a right that something not be done to one, that some

particular imposition be withheld. Positive rights are inevitably asserted to scarce goods, and



consequently scarcity implies a limit to the claim. Negative rights, however, the rights not to

be interfered with in forbidden ways, do not appear to have such natural, such inevitable

limitation.
The literature generally associates negative rights with civil and political rights, such
as the right to speak freely about political issues without government censorship, and
positive rights with economic and social rights, such as a right to government-funded
education. It is broadly recognized, however, that negative rights require regulatory
action that generates considerable budget expense and, conversely, that economic
rights require protection against government intrusion.* Yet, for a long time, the
conceptual fault line between negative and positive rights inhibited even the
theoretical possibility of constitutionalizing social welfare norms.** “To most
American lawyers,” Herman Schwartz observed in 1995, “putting economic and
social rights in a constitution verges on the unthinkable.”** Indeed, writing five years
later, in 2000, Cécile Fabre went even further, saying that the idea of
constitutionalized social rights was not seriously considered by “hardly anyone in

mainstream Anglo-American contemporary political philosophy.”*®

Another basic feature of the classical model is that it extends constitutional
protection only against government and not nongovernment action, even though the
state authorizes and confirms private power and the private use of resources.** The
emphasis, as F. A. Hayek explains, is that of “constructing a suitable legal
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framework,”™ and not the mandating of “particular elements that by themselves

appear desirable.”*® United States doctrine, thus, draws a line between voluntary
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private acts taken by social or market actors and public acts taken by the
government.*” Although acknowledging that the government sets in place the legal
infrastructure within which society and commerce are constituted,*® conduct within
those realms is considered to be distinct from that of the state and so immune from
constitutional regulation.* Private actors do not hold the same duties as government
actors and are not held to similar constitutional requirements.®® As a result, the
framework draws a strict distinction between “inequalities for which the state is
directly responsible and those that are said to arise from purely private activities.”™*
The fact that private law fails to generate socially optimal results at best calls for

market correction or political oversight, but does not warrant constitutional

modification.>?

The requirement of state action is subject to some well-known exceptions —
famously, the regulation of public utilities, public inns, and aspects of the
employment relation.>® But the application of public norms in private settings is
exceptional and requires explanation (for example, the fact that the entities are
engaged in a public function or are inextricably intertwined with government
action).>® Overall, federal doctrine in the United States leaves broad areas of private
activity constitutionally unregulated; Congress can undertake regulation by enacting
statutes or by establishing administrative agencies, but a citizen cannot typically

compel the legislature to take such action.>

The model, thus, insulates many indirect effects of government conduct from

constitutional regulation. For example, an aggrieved individual cannot
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constitutionally challenge the decision of a publicly funded hospital to transfer him or
her to a less-equipped institution.®® Nor does the federal Constitution provide relief
for children receiving unequal educational opportunities because of differentials in
state funding processes.>” And, notoriously, the federal Constitution provides no
protection to a child who is brutally assaulted by his father, even where the state
arranged, supervised, and permitted the custodial relationship.®® Indeed, American
constitutional doctrine takes it as a point of intellectual pride that market and social
actors are left “unhampered” — with intervention regarded as an intrusion on

individual autonomy and overall efficiency.™

Admittedly, a felicitous consequence of the vertical application of
constitutional rights is the creation of a broad private space in which individuals can
enjoy a reasonable degree of autonomy in their everyday lives untouched by direct
government supervision.®® As Michel Rosenfeld explains, “...in the private sphere,
no obligation is owed to anyone unless it has been freely chosen, and, even then, it is
only owed to the limited number of individuals to whom the obligor has freely
chosen to make a commitment.”® Indeed, many commentators argue that the
extension of constitutional duties into the private sphere would create a normatively
unattractive world; enforcing constitutional rights in private spaces like the family or
social club would require an Orwellian bureaucracy, pervasive and intrusive,
subversive of the very constitutional order that privatization seeks to achieve.®

Justice Rehnquist, thus, famously pointed to the “‘essential dichotomy’ between

163

public and private acts,””” insisting that “the mere existence” of common law or
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statutory law did not turn private activity into public action subject to constitutional

constraint.

The boundary between the public and the private, although notoriously
contested, thus marks, as Paul Starr observes, “pervasive dualities — or perhaps better
said, polarities” that significantly affect constitutional enforcement in the United
States.® Increasingly, however, this binary distinction does not map onto governance
structures or the reality of power relations.®® The last thirty years have witnessed
important changes in the nature of sovereignty, the contraction of the state, an
increasing reliance on market arrangements to provide social services, and the subtle
transformation of citizens into purchasers and clients. Martin Shapiro points out that
“the very distinction between governmental and non-governmental has been blurred,
since the real decision-making process now continually involves, and combines,
public and private actors.”® Similarly, government increasingly depends on private
and hybrid public—private arrangements to produce and distribute public goods such
as schooling and health services. Alfred C. Aman, Jr. explains: “[D]eregulation
and...various other regulatory reforms...have merged the public and the private in
various ways, utilizing what were previously primarily private-market means of
advancing public-interest goals.®” Despite the threat that unregulated private power
poses to democracy, accountability, and egalitarian goals, American constitutional
doctrine for the most part has not developed new forms of public regulation.®® Jody
Freeman observes, “As a practical matter, there appears to be little judicial appetite

for eroding the fundamental public/private distinction at the heart of the American
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constitutional order, which limits the potential for state action doctrine to be a

meaningful limit on private power.”®®

THE RESEARCH STRATEGY: CONSTITUTIONALIZING A NETWORK OF

ENFORCEMENT

The classical approach to constitutional enforcement, typical to the United States,
assumes the autonomy of economic activity, a distinct sphere for the social, and a
government that is constitutionally responsible only for the direct effects of its
conduct. The assumptions motivating the case studies challenge this model in a
number of respects. In their Introduction to this volume, Varun Gauri, an economist,
and Daniel Brinks, a lawyer and political scientist, take as their legal subject the
“*whole network’ of state agencies and social organizations” needed to realize or
defeat social and economic claims. The constitutional network that they explore
includes not only the state and its bureaucratic and regional arms, but also the full
array of social and market actors who control resources and so affect access to health
and education services. As Roderick M. Hills, Jr. explains in an analogous context,
non-governmental actors “have the power to influence, or if you prefer a question-
begging term, ‘coerce’ individuals by withholding the resources that they control.
Private organizations have power: They fire, expel, boycott, strike, and enforce
contracts obtained through threats to do the same.””® The case studies, therefore, train
their attention on private activity as it relates to the provision or production of health

and education services. Within this broadened frame of reference, the research
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strategy seeks to explain how social and economic claims are taken to court,
examining “demand channels” — usually but not always litigation strategies — that use
public as well as private law. In this part, | excavate the motivating assumptions of
the case studies and highlight their critical differences from the classical

constitutional account.

First, and most obviously, the case studies assume the binding legal status of
health and education norms codified in a national constitution. Despite critics who
dismiss such language as simply oxymoronic — social and economic rights cannot
possibly assume legal form — the case studies take for granted their legitimacy and
enforceability. This is so despite broad differences in constitutional language and
emphasis. The Nigeria Constitution, for example, uses the language of “social
objectives,” mandating that “[t]he State shall direct its policy towards ensuring
that...there are adequate medical and health facilities for all persons....”"* The Brazil
Constitution casts health care as a duty of government and a right shared by all:
“Health is the right of all and the duty of the National Government and shall be
guaranteed by social and economic policies aimed at reducing the risk of illness and
other maladies and by universal and equal access to all activities and services for its
promotion, protection and recovery.”’? The South Africa Constitution uses the
language of rights and affirms that “Everyone has the right to have access to... health
care services, including reproductive health care....””® The Indonesia Constitution
likewise treats health care in terms of individual rights: “Every person shall have the

right to live in physical and spiritual prosperity...and shall have the right to obtain
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medical care.”” Finally, the India Constitution contains a complex of principles that
contemplate “[p]rotection of life and personal liberty”; the development policy
“securing...that the health and strength of workers...are not abused”; and the “[d]uty
of the State...to improve public health.”” Against the classical model that rejects
social and economic rights as constitutionally implausible, the case studies accord
them vitality and respect. As Amartya Sen explains in a related context:

The rhetoric of human rights is sometimes applied to actual legislation inspired by the idea of

human rights. There is clearly no great difficulty in seeing the obvious juridical status of

these already legalized entitlements. No matter what they are called (“human rights laws” or

whatever), they stand shoulder to shoulder with other established legislations. There is

nothing particularly complicated about this bit of understanding.”

Second, the research strategy builds on the pragmatic insight that social and
economic rights call for the provision of different goods and services and that the
production and distribution of these goods depend on the interrelated efforts of
diverse actors. These actors include the government and state agencies. But they also
are recognized to include nongovernmental actors, such as corporations, individuals,
and social organizations. Gauri and Brinks, thus, characterize the effectuation of
social and economic rights as involving a set of triangulated relations among three
categories of public and private entities: first, the state and its agents; second, private
entities running the gamut from civil engineers and landlords to pharmaceutical
companies and teachers; and third, recipients, citizens whose rights are realized
through the delivery of essential goods and services. The authors focus their attention

on the kinds of action needed from public and private providers to support the
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effectuation of economic and social rights. For health rights, Gauri and Brinks
identify three broad categories: establishing the relative obligations of patients and
providers; state regulation of providers (including private health insurance
companies); and the expansion of state-provided health-care services. For education
rights, the triangle includes three broad categories: choices in education (including
school curricula and policies); state regulation of education providers (including
private and independent schools); and the expansion of state-provided education
services through increased funding or provision. This triangulated network of
activity, whether prescribed by the government, privately agreed to in contracts, or
negligently inflicted by indifference, is the space within which enforcement of social
and economic rights takes place. Their conceptualization of these networks
recognizes that private organizations — the pharmaceutical company that
manufactures critical medicines, the physician who provides essential medical care,
the construction company that builds infrastructure needed for hospitals’’ - control
resources that directly affect the production and distribution of health and educational

services and so can defeat or realize important social goals.

Third, the research strategy assumes that all branches of government,
including the courts, share responsibility for the enforcement of social and economic
rights, whether by developing policy frameworks, enacting legislative regulations,
bringing criminal prosecutions, carrying out administrative compliance efforts, or
interpreting common law rules of tort, contract, and property. Focusing on the court’s

role, social and economic rights afford judges interpretive authority through which to
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devise and revise terms of accountability for all network participants using legal tools

of constitutional enforcement, statutory interpretation, and common law application.

Finally, the case studies ally themselves with theorists who conceptualize
constitutional rights as constitutive of social relations and not simply as protective
barriers against the overreaching state. Some of the national constitutions explicitly
provide that constitutional clauses bind a nongovernmental entity in its relation with
other private individuals. The South Africa Constitution, for example, states: “A
provision of the Bill of Rights binds a natural or a juristic person if, and to the extent
that, it is applicable, taking into account the nature of the right and the nature of any
duty imposed by the right.” The Constitution adds that the judiciary “in order to give
effect to a right in the Bill, must apply, or if necessary develop, the common law to
the extent that legislation does not give effect to that right; and...may develop rules
of the common law to limit the right.”"® Other constitutions, however, such as that of
Nigeria, explicitly limit constitutional obligations to government responsibility: “It
shall be the duty and responsibility of all organs of government, and of all authorities
and persons, exercising legislative, executive or judicial powers, to conform to,
observe and apply the provisions of this Chapter of this Constitution.”’® The research
strategy assumes that even if constitutional provisions do not apply — or do not apply
tout court — to private activity in all situations, they have radiating effects that shape
relationships and consciousness. Gauri and Brinks do not explicitly commit
themselves to the horizontal application of social and economic rights. Instead, as the

authors explain, “In social life, the legally reviewable duties and liberties that arise
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from the application of formal rights are always evolving as new technologies

interact with new social relationships to create new demands and new rights.”®°

JUDICIALIZING THE NETWORK ENFORCEMENT OF SOCIAL AND

ECONOMIC RIGHTS

The preceding chapters approach the question of how social and economic rights are
enforced from a perspective that may seem counterintuitive. Constitutional rights are
conventionally understood as claims against the state; their enforcement requires
state policy making, bureaucratic administration, and government funding. Those
who study the effectiveness of social and economic rights (or, indeed, of
constitutional rights in general), thus, focus on litigation aimed at the government in
which the poor or marginalized demand services — such as improved education,
available low-cost housing, or needed pharmaceuticals — directly from the state. The
research strategy assumes the importance of this demand channel. But it expands the
investigation to include the role of market actors in the realization or defeat of social
and economic claims. The case studies, thus, assign a place for private law — the rules
of contract, tort, and property — in the overall scheme of constitutional enforcement.
This is not to say that constitutional rights apply completely or in the same way to
private actors as they do in the public sphere. Institutional context matters, as do
individual autonomy concerns. Indeed, Gauri and Brinks are fastidious in declining
to specify the rights and duties that attach to private entities when their actions

implicate health and education goods. Instead, they assume an institutional solution



19

in which courts will work out the details of these relationships in collaboration with

other legal actors.

The framework that informs the case studies is theoretically allied with the
idea of having constitutional rights apply not only vertically, to the relation between
the state and the individual, but also horizontally, to the relation between one
individual and another. A rich and complicated literature, developed largely outside
the United States, currently explores whether and how constitutional rights can
influence the shape and content of private activity.®* As Robert Alexy explains, from
the perspective of German constitutionalism,

The idea that constitutional rights norms affect the relations between citizens, and in this
sense have a third party or horizontal effect, is accepted on all sides today. What is
controversial is how and to what extent they do this. The question of how constitutional

norms influence the relations between citizens is a problem of construction. The question of

the extent to which they do this is a question of substance and indeed a problem of conflict.®?

In this part, I explore the various doctrinal avenues that are open to courts to
carry out the interpretive practice of integrating constitutional norms into private law
rules of obligation and responsibility. Admittedly, normative scholarship tends to
avoid discussing doctrine — as Barry Friedman puts it, “Legal realism has made us
skeptical of doctrine.”®® But the availability of legal channels through which public
law values can be applied in contexts that are conventionally understood to be
“private” raises important questions about the role of social and economic rights in

facilitating social change. Building on important writing by Robert Alexy, Justice
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Aharon Barak, and Stephen Clapham (among others)®* I map out various legal
channels through which health and education constitutional clauses can potentially
affect common law relations. Although doctrine does not control the results in
particular cases, the availability of these legal channels significantly reframes the

question whether legalization strategies hold progressive potential.

As the South African Court observed in Du Plessis v. De Klerk, “there is no
universal answer to the problem of vertical or horizontal application of a bill of
rights.”® The existing literature identifies at least four doctrinal channels through
which constitutional rights can affect the scope of private activity. The first, or
nonapplication model, assumes that constitutional rights apply only to government
acts and not at all to private acts. However, this approach does not foreclose the court
from relying on constitutional rights in its interpretation of the legal rules that order
and arrange private activity. Just as human rights law imposes on state parties the
duty to respect, to protect, and to fulfill, arguably a government that has committed
itself to health and education rights has an obligation to shape legal rules — both
private and public — to achieve the fulfillment of those guarantees.®® As William F.
Felice explains:

Economic and social rights create obligations for governments to enact policies and measures
that create the proper environment for these rights to flourish. The duty of citizens and
governments is to support the policies, institutions, and agencies that meet these social needs.
These are legal obligations and not simply altruism. Ensuring the economic and social rights

found in human rights law requires that states guarantee that all public and private actors

respect these norms.®’
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This understanding of the scope of the government’s obligation recognizes the
critical role of the state in encouraging and facilitating social and economic relations;
market orderings do not arise spontaneously but rather in response to the legal
arrangements created by government.®® Focusing on the right to food, Andrés Sajé,
thus, equates the state obligation with “a guarantee of a sociolegal environment

conducive to having access to food.”®

In the context of medications, for example, signatory nations to international
human rights conventions have an obligation to protect the right to medication
through appropriate regulation of private market activities. The United Nations
Committee on Economic, Social and Cultural Rights explains that the obligation to
protect may be violated by a state’s “failure to regulate the activities of individuals,
groups or corporations so as to prevent them from violating the right to health of
others.”® One commentator offers the following example to illustrate a potential
violation of this obligation:

[TThe state is under an obligation to provide anti-competitive remedies against patent abusers
so that brand name drug producers are not permitted to price their medications at prices that
exponentially exceed generic equivalents. As a general matter, access to lower priced
generics would increase the number of previously disadvantaged persons that could access
drugs needed to prolong their lives. Strong enforcement of anti-competition rules where
patent holders refuse to grant licenses to generic producers and excessively price their

products is therefore a measure that can and should be taken “to reduce the inequitable

distribution of health facilities, goods and services”....Moreover, such enforcement will also
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“promote...[t]he availability in sufficient quantities of pharmaceuticals and medical

technologies”.*

State actors have similar regulatory responsibilities with respect to the right to
education. The Committee states: “By way of illustration, a State must...protect the
accessibility of education by ensuring that third parties, including parents and

employers, do not stop girls from going to school....”%

The second approach, or direct application model, assumes that constitutional
rights apply to private actors as they do to public actors.*® As Peter Benson explains,
“Such rights, just as they are defined and enshrined in basic laws and constitutions,
are to be applied directly both to government-individual relations and to relations
between private individuals. The definition and vindication of these rights are fully
independent of the doctrines and operation of private law.”®* From this perspective,
the fact that no right of action exists as a matter of tort or contract law is irrelevant to
the court’s application of the constitutional norm. Rather, the right affords the court
interpretive space to shape and define relations in the light of constitutional
provisions. For example, conceivably a court could apply the constitutional right to
education directly to a parent who forbids a child from attending school in order to
make time for employment; or to a parent who withholds education opportunities
from an adopted or out-of-wedlock child. Similarly, the right to health care could be
directly applied to an employer who subjects employees to unsafe workplace

conditions or exposes members of the surrounding community to toxic pollutants.
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A third approach, or indirect application model, assumes that constitutional
rights provisions apply to private orderings, but they are enforced through the rules
and doctrines of private, and not public, law. As Justice Aharon Barak explains, “In
other words, constitutional human rights do not permeate private law ‘in and of
themselves,” but rather by means of existing or new private law doctrines.”*® In some
cases, the application of the constitutional norm may be impeded if the private law
does not recognize a private cause of action, although it is open to the court to imply
such a right and to interpret it in a way that comports with constitutional norms. And
as Roger Brownsword has demonstrated, constitutional norms may comfortably be
incorporated into the “good reasons” that courts recognize as a constraint on
contractual liberty.*® So, for example, the existence of a constitutional right to health
care could provide the basis for a court ordering a remedy of damages for pain and
suffering, in addition to pecuniary injury, where medical care is withheld or
inadequately provided.®” Similarly, the constitutional right to education could inform
a court’s determination that a private school fee is excessive if it serves to bar a child

from educational opportunities.

The fourth approach, called the judiciary application model, builds on the
idea that courts, as institutions of government, are equally subject to constitutional
requirements and are constrained from enforcing private arrangements that would
undermine, violate, or subvert constitutional duties — “a court is barred from
enforcing private law claims that are deemed to impair constitutional rights.”®® This

model assumes that constitutional rights apply directly only to government but
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indirectly regulate private activity through, for example, the withdrawal of judicial
remedies for private activity that would offend or subvert public values.” Thus, in
Shelley v. Kraemer,'® the United States Supreme Court held that it would be
unconstitutional for a state court to enforce a racially restrictive covenant, even
though the covenant was itself not unconstitutional, on the ground that “the action of
state courts and judicial officers in their official capacities is to be regarded as actions
of the State within the meaning of the Fourteenth Amendment.”*®* The theory
appears to be that the state courts are barred from enforcing even private contractual
or property terms that the legislature could not itself enact. However, Shelley is
virtually unique in United States law; courts not only have limited its holding to the
area of racial discrimination, but also have declined to enforce it even within that

context. 1%

As applied to health or education rights, a hypothetical case would
include a court’s refusal to enforce a school’s decision to expel a student for
nonpayment of fees or a hospital’s decision to terminate care for lack of health

insurance.

JUDICIAL APPLICATION OF HEALTH AND EDUCATION RIGHTS TO

PRIVATE ORDERINGS

Each of the case studies provides some evidence of the radiating effect of
constitutional norms in influencing the shape and scope of private obligations — a
development understood in academic and judicial circles to involve the horizontal

application of constitutional rights. It bears emphasis that none of the national courts



25

surveyed has articulated a systematic approach to this issue; indeed, in some cases
(as, for example, the medical malpractice cases discussed by Bivitri Susanti in the

chapter on Indonesia*®

) the court never even refers to the existence of the
constitutional right. Arguably, however, the judicial decisions, as well as litigant
strategies, acquire greater coherence when viewed within a motivating constitutional
framework.'%* This part of the chapter focuses on two categories of decisions: first,
those involving state regulation (or failure to regulate) private industry; and second,

those involving judicial interpretation of private law doctrines in the area of contracts

and property.

Reshaping the Regulatory Landscape in Light of Constitutional Norms

I focus in this section on judicial activity in Indonesia and India, where — despite
broad differences in docket activity, judicial access, and public interest culture —
litigants have pressed constitutional claims that, in effect, seek to reorder market
relations by asking the court to integrate constitutional norms into the legislature’s
regulatory process. Even in cases in which the courts do not impose direct legal
mandates calling for the provision of particular education or health services, the fact
that health and education hold a constitutionalized status — whatever that status might
be — has influenced the terms of judicial decision making in discrete regulatory

contexts.

The Indonesia Constitutional Court and natural resource privatization.
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Few issues raise so crisply the distinction between the public and the private as that
of privatization, yet the term itself lacks precise definition. Paul Starr explains:
Privatization is a fuzzy concept that evokes sharp political reactions....Yet however varied
and at times unclear in its meaning, privatization has unambiguous political origins and
objectives. It emerges from the countermovement against the growth of government in the

West and represents the most serious conservative effort of our time to formulate a positive

alternative.'®

In many industrializing nations, struggles about privatization relate to ownership and
control of natural resources — in particular, oil, gas, and water. Efforts to privatize
natural resources in Indonesia have brought forth charges of official corruption, self-
dealing, and inappropriate pressure by multinational corporations on government

106 At the same time, the state has been unable to meet legitimate demands for

policy.
basic services — for example, it is estimated that 70 million Indonesians lack access to
electricity.'®” Constitutional litigation has focused on how best to develop natural

resources and to make them more broadly available.

Following the Indonesia legislature’s enactment of Law No. 22 Year 2001
concerning Oil and Natural Gas, a number of nonprofit groups, including the
Indonesian Legal and Human Rights Consultants’ Association, the Indonesian Legal
Aid and Human Rights Association, and Country and National Solidarity, petitioned
the Indonesia Supreme Court to review the statute’s constitutionality. Among other
allegations, petitioners pointed to the predictable and deleterious effect that the

statute would have on health and educational rights, emphasizing that its
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implementation would “reduce society’s opportunity in improving its local capability
such as education, training, information access, nation and character building, etc.”;
and also weaken the country’s Human Development Index.'® The specific question
focused on the law’s compatibility with Article 33 of the 1945 Indonesia
Constitution, which provides, in part: “The national economy shall be organized
based on economic democracy with the principles of togetherness, efficiency with
justice, sustainability and environmental insight, independence and by keeping a
balance between progress and unity of the national economy”; and “Land and Water
and the natural resources contained therein shall be controlled by the state and shall
be used for the greatest prosperity of the people.”**® The Court upheld most of the
statute, but invalidated those portions that remitted the pricing structure of oil and gas
solely to the market, on the view that the government constitutionally could not cede
control of basic resources to private, profit-making corporations.*'® The Court
underscored that the pricing of natural resources could not constitutionally be left to
the unregulated private market:

Article 28 Paragraphs (2) and (3) of the a quo law prioritizes competition mechanism over the

Government’s intervention which is limited to specific community groups, and as such it

does not guarantee the meaning of the economic democracy principle as regulated in Article

33 Paragraph (4) of the 1945 Constitution in order to prevent the strong from preying on the

weak. According to the Court, the prices of domestic Oil Fuel and Natural Gas should be

stipulated by the government by paying attention to specific community groups and

considering a fair and reasonable business competition mechanism. Therefore the
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aforementioned Article 28 Paragraph (2) and (3) must be declared contradictory to the 1945

Constitution (emphasis in original).***

One commentator explains the court’s approach by emphasizing the overall impact of the
government’s withdrawing from market oversight: where regulations affect not only “vital production
sectors,” but also “the livelihood of many people,” the government has an important role — amounting
to what must be a “dominant feature” in any regulatory scheme — of determining the price structure.'*?
The next year, the Indonesia Court was asked to review legislation involving
the nation’s water resources. The Water Resources Law, enacted in 2004, requires
the state to “guarantee everyone’s right to obtain water for their minimum daily basic
needs,” while authorizing decentralization of water management and participation by
private, profit-making companies.”*** The Court found the law to be “conditionally
constitutional, which means that the law is constitutional, on the condition that it is
interpreted or applied in a certain way.”*** Jimly Asshiddigie, the court’s president,
explained: “Although the law takes into consideration merely some parts of the
Article 33 of the Constitution, it doesn’t mean the Law is at odds with the
Constitution.”**> The Court articulated various principles expected to inform future
regulatory enactments, including that of “guaranteeing access for everyone to the
water source to obtain water” and that regional waterworks “shall not be established
with a view of only seeking profit, as an enterprise who performs state functions in
materializing Article 5 [of the Indonesia Constitution establishing a right to
water].”**® In effect, the court set out a constitutional framework for future action,
while not directing the legislature to take any specific steps. The decision left open

the possibility of further judicial challenges if, as counsel for the claimants put it, “we
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find any flaws in the implementation of the law.”*!" In both cases, although
petitioners did not seek directly to enforce constitutional provisions relating to health
or education, these constitutional clauses nevertheless influenced the Court’s decision

making as guiding principles.

The India Supreme Court and market regulation.

The India case study highlights many instances in which the Indian judiciary, famous
for its public interest docket,**® has intervened to regulate market transactions,
including water quality,** blood banks,*? air pollution,*** and sugar distribution;'*?
in its decisions, the India Supreme Court has relied on constitutional norms as
fundamental principles and effectively extended constitutional rights in the horizontal
position.*?® The India Court’s approach to the problem of unlicensed medical
practitioners, including faith healers, illustrates the ways in which constitutional
norms inform the judiciary’s interpretive practice. Rajesh Kumar Srivastava v. Verma
and Others** concerned contempt proceedings following on earlier actions
mandating the state “to stop the menace of the unqualified and unregistered medical
practitioners proliferating all over the State.” As a result of these earlier proceedings,
more than twenty thousand criminal prosecutions had been commenced against
identified “quacks.” In this follow-up miscellaneous application to the High Court of
Allahabad, the question focused on whether “faith healers” fell outside this regulation
on religious grounds. Although recognizing a guarantee to freedom of conscience
under Article 25 of the India Constitution, the court emphasized the importance of

the right to health in shaping appropriate relief:
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Supreme Court has by a dynamic interpretation of Article 21 expanded the meaning of right to
life, to include right to health. This right to health can be guaranteed only if the State provides for
adequate measures for treatment and takes care of its citizen by protecting them from persons

practicing or professing unauthorized medical practices.***[/EXT]

Thus, as in the Indonesia context, the India judiciary did not directly apply the right
to health in its assessment of the government regulation; instead, the right to health

served as a guiding principle that shaped the relations at issue.

Reordering Private Contract Relations in Light of Constitutional Norms

The classical constitutional model sees contract doctrine as a set of neutral rules “in
which economic actors establish relations in a realm of freedom”; as David M.
Trubek and Alvaro Santos explain, the private law of contracts “is contrasted with the
sphere of public or ‘regulatory’ law, which is presented as coercive, and an
‘intervention” in an otherwise level playing field.”*? The case studies interrogate this
model through judicial decisions that challenge the impartiality of contract doctrine,
acknowledge its distributive implications, and try to align contract rules with
constitutional goals. Some of these decisions involve the private provision of health
and educational services such as insurance coverage or school admission. The case
studies indicate a willingness by courts to scrutinize contract terms in the light of
constitutional norms; the public policies expressed in the constitutional provisions
inform not only the court’s interpretation of the contract term, but also, in some
cases, its formulation of the governing common law rule. Although the small number

of cases does not constitute a trend, the decisions sketch out a judicial practice of
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seeking to reconcile private contract terms with the broader public interest in
securing health and education rights. I discuss a few examples from India, Brazil, and

South Africa to illustrate the emergent practice.

In LIC of India, the India Supreme Court held that private insurance
companies have a public duty to offer “just and fair terms and conditions accessible
to all the segments of the society” in conformance with various constitutional
guarantees, including Article 21 of the Indian Constitution, such that “in issuing a
general life insurance policy of any type, public element is inherent in prescription of
terms and conditions therein.”*?” The specific question involved the insurer’s right to
limit a special class of coverage to “salaried persons in Government, quasi-
Government or reputed commercial firms” on the ground that a private company “is
free to incorporate as a part of its business principles, any term of its choice.”
Looking at recommendations made in 1980 by the Sezhivan Committee Report “to
make available policies to wider Sections of the people,” the Court framed the
controversy as one within the principles of “socio-economic” justice expressed in the
Preamble Chapter of Fundamental Rights and Directive Principles of the India
Constitution, as well as Article 25 of the Universal Declaration of Human Rights.
The Court explained that the Fundamental Rights and Directive Principles of the
Constitution deem a right to livelihood to be necessary to “a meaningful life.” Just as
social security and disability benefits “are integral schemes of socio-economic
justice,” life insurance, “within the paying capacity and means of the insured to pay

premia,” is an additional security measure “envisaged under the Constitution to make
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[the] right to life meaningful, worth living and [the] right to livelihood a means for

sustenance.”

The Court also acknowledged that the insurance company possesses broad
discretion to set the terms and conditions of insurance policies that it offers to the
public for purchase. However, that discretion is subject to constitutional principles of

socioeconomic justice:

We make it clear at this juncture that the insurer is free to evolve a policy based on business
principles and conditions before floating the policy to the general public offering on
insurance of the life of the insured but...insurance being a social security measure, it should
be consistent with the constitutional animation and conscience of socio-economic justice

adumbrate[d] in the Constitution[.]
To this the Court added:

[1] t should be no answer for the...person whose acts have the insignia of public element to
say that their actions are in the field of private law and they are free to prescribe any
conditions or limitations in their actions as private citizens, simplicitor, do in the field of
private law.... The distinction between public law remedy and private law field cannot be
demarcated with precision. Each case will be examined on its facts and circumstances to find
out the nature of the activity, scope and nature of the controversy. The distinction between

public law and private law remedy has now become too thin and practicably obliterated.
To similar effect are judicial decisions from the state of Bahia in which Brazilian

courts intervene in the relation between individual health insurance contract

beneficiaries and their private insurers.?
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Other cases concern the contract obligations of private educational bodies that
are deemed to be engaged in the “performing of a public duly [sic].”**® On this basis,
India courts extend certain constitutional requirements, particularly equality
concerns, to the activities of private educational institutions. Thus, the High Court of
Punjab and Haryana in Ravneet Kaur v. Christian Medical College'® rejected
petitioner’s request for school admission on the merits, but emphasized that private
entities serving particular public purposes must be held to the same standards as
public institutions, particularly if public funding is involved:

The Constitution cannot be interpreted to mean that there are two sets of rules for the same
game. It is only right that every Institution which is charged with a public duty follows the
mandate of Article 14 [regarding equal protection of the laws].... [T]here cannot be a
dichotomy — a division of the institutions performing public duties into two strongly
contrasted classes. The private institutions performing public duties supplement the State’s
effort. They are partners with the Stale [sic]. The private and Governmental institutions are
the two sides of the same body. The right side cannot smile when the left side is pinched.

The India courts also have used the principle of “congruence” or “parity” to
shape contracts involving private school admission or fees. Recognizing that the state
regulates public educational institutions, the courts analogize private institutions to
public schools based on their shared educational mission, which then becomes the
base on which to extend constitutional norms into the private realm. In these cases,
India courts affirm the constitutional right of the private entity to establish a private
school, but interpret the right in the light of public purpose. For example, considering

the question of school admission policy, the High Court of Andhra Pradesh explained
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“that private unaided professional colleges have no unbridled power or authority to
admit students in their colleges dehors the State law.... They can only do so with
regard to certain percentage but the percentage shall have to be determined by the
Government having regard to local needs.”**! This principle of equality was applied
to create parity in pay scales for teachers in private schools, even where the school
received no state aid:

In view of the long line of decisions of this Court holding that when there is an interest

created by the Government in an Institution to impart education, which is a fundamental right

of the citizens, the teachers who teach the education...[acquire] an element of public interest

in the performance of their duties. As a consequence, the element of public interest requires

regulating the conditions of service of those employees on par with Government

employees. '

In other cases, the right to education has served as a background norm of
“proportionality” that informs the court’s interpretation of the private entity’s
contractual obligations.® Litigation involving the Hindi Vidya Bhavan Society, an
“unaided” private school, that is, one not receiving any state financial support,
concerned the level of fees appropriately charged to students. Although the school
possessed statutory autonomy to determine student admission and fees, the Court
deemed it essential to protect against “profiteering by the institution” while ensuring
sufficient funds to ensure academic quality. The Court explained:

Proportionality...preserves the balance between the societal interest in ensuring the quality of

education and the societal interest in protecting parents and their children from the vice of

profiteering.... [There must be a] balance...if rights are not to conflict with rights and rights
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are not to be exercised in a manner that would conflict with duties. Education, like many
other sectors of our society, is confronted with serious questions about the [manner in] which
the content of a fundamental human right will be shaped by private initiative.™*
The South Africa case study reveals a similar interpretive approach to
contract enforcement (although without success for the claimant). In Afrox

Healthcare Bbp v. Styrdom,™*®

the Supreme Court of Appeal considered whether a
private hospital could include in patient contracts an exclusion of liability for
damages caused by its nursing staff’s negligent conduct. The Pretoria High Court had
ruled in favor of the patient, finding, as one commentator explains, “a legitimate
expectation that the services to which they have access would be rendered with skill
and care by professional and trained health care personnel.”*** The judgment was
reversed on appeal but did not decide whether a minimum level of care is required.
The agreement at issue had gone into effect in 1995, two years before adoption of the
South Africa Constitution and so involved, at least in part, a question of the
retrospective and indirect application of constitutional principles to private parties in
their private relations. The court considered the parties’ “subjective” expectations
and determined that although common law rules generally “had to be changed to
promote the spirit, purport and object of the Constitution,” in this case the exclusion
clause, because “standard” and “expected,” was deemed to be binding and not subject

to invalidation.

137

Subsequently, in Barkhuizen v. Napier,™" the Constitutional Court made

explicit the relation of constitutional principles to contract enforcement in a case
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involving a time limitation in a short-term insurance policy. Section 34 of the South
Africa Constitution provides: “Everyone has the right to have any dispute that can be
resolved by the application of law decided in a fair public hearing before a court or,
where appropriate, another independent and impartial tribunal or forum.” Section
36(1) further provides: “The rights in the Bill of Rights may be limited only in terms
of law of general application to the extent that the limitation is reasonable and
justifiable” in the light of principles of dignity, equality and freedom. In this case, the
applicant was denied coverage for damage to a motor vehicle on the ground that he
“had failed to serve summons within 90 days of being notified of the repudiation of
his claim” by the insurer, as required by the contract to which he had freely assented.
The Court first set out its methodological approach, recognizing that the dispute
raised the question of whether Section 34 “raises the question of horizontality, that is,
the direct application of the Bill of Rights to private persons.” However, the Court
then avoided this issue, treating the question instead as one of indirect application
through the requirement of conformance with public policy, explaining:
[TThe proper approach to the constitutional challenges to contractual terms is to determine
whether the term challenged is contrary to public policy as evidenced by the constitutional
values, in particular, those found in the Bill of Rights. This approach leaves space for the
doctrine of pacta sunt servanda to operate, but at the same time allows courts to decline to

enforce contractual terms that are in conflict with the constitutional values even though the

parties may have consented to them.

Nevertheless, the Court emphasized: “No law is immune from constitutional control.

The common law of contract is no exception. And courts have a constitutional
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obligation to develop common law, including the principles of contract, so as to bring
it in line with values that underlie our Constitution.” The Court then determined to
assess the fairness of the time limitation “by reference to the circumstances of the
applicant.”**® The Court considered the time limitation from the applicant’s
subjective position, taking a fact-specific approach, rather than setting down
objective rules for all cases. Faced with a virtually empty record, the Court dismissed

the appeal.

Aligning Property Rights with Constitutional Goals

The classical model of constitutional enforcement remits property rights to the
private sphere; when invaded — through takings or, occasionally, by other regulatory
acts — the property holder is entitled to compensation from the state. As Joseph
William Singer explains,

The classical view of property concentrates on protecting those who have property.... The

classical view focuses on individual owners and the actions they must take to acquire

property rights, which will then be defended by the state. It assumes that the distribution of

property is a consequence of the voluntary actions of individuals rather than a decision by the

state. Property law does nothing more than protect property rights acquired by individual

action. Distributional questions, in this conception, are foreign to property as a system.**°

By contrast, critical theory places the distributional aspects of property law

front and center, emphasizing the role of property rules in shaping social relations
and perpetuating or destabilizing hierarchy.** The case studies suggest that in some

situations, social and economic rights afford courts interpretive space within which to
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reconfigure property rights in the light of public aspirations. This is not to say that

private property becomes collective or state-owned;** rather, in some situations, the
inclusion of social and economic rights in a national constitution persuades a court to
reconfigure the boundaries of the property right to reflect the significance of interests

that in other contexts might be given less weight or not included at all in the balance.

Whether property rights could defeat the South African government’s
provision of emergency shelter to the indigent came to the forefront in the Kyalami
Ridge case decided by the Constitutional Court.**? In this case, petitioners challenged
the state’s authority to create temporary settlements on public land for indigent
people made homeless through flooding caused by heavy rains. Budgetary
appropriations had been made to deal with the emergency, and the government chose
to site a transit camp on a prison farm using land that the government owned. Nearby
residents filed suit to enjoin the siting decision. They argued that the government
could not site the camp on the farm because it lacked specific legislative
authorization to take such action. They also argued that the siting decision violated
requirements of administrative legality because the government had failed to secure
consents from ministerial functionaries, had failed to meet environmental standards,
and had failed to comply with town planning ordinances. Claimants further
challenged the government’s decision on the ground that “the choice of the prison
farm as the site of the transit camp...will affect the character of the neighbourhood

and reduce the value of their properties,” and that the transit camp “would constitute
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a nuisance.” It bears emphasis that the claimants at no point disputed the

constitutional right of the flood victims to be afforded access to temporary shelter.

The Court found that the government’s use of its own property was not
unreasonable for the intended purpose, and, further, that existing laws neither
“excluded nor limited the government’s common law power to make its land
available to flood victims pursuant to its constitutional duty to provide them with
access to housing.” In addition, even if claimants were prejudiced because of a
reduction in the value of their property or a change in the “character of their
neighborhood,” they pointed to no “rights or legitimate expectations” that were
“affected or threatened,” as required to secure relief under the principle of procedural
fairness. The Court left open the question whether prospective rights (as, for
example, asserted by an applicant for a license) would satisfy the requirement,
assuming “that procedural fairness may be required for administrative decisions
affecting a material interest short of an enforceable or prospective right.” Looking,
then, at the competing interests of the adjacent property owners and the homeless
flood victims, the Court insisted that one factor not be privileged over the other, but
rather that a balance be struck, depending on “the nature of the decision, the ‘rights’
affected by it, the circumstances in which it is made, and the consequence resulting
from it”:

The fact that property values may be affected by low cost housing development on

neighbouring land is a factor that is relevant to the housing policies of the government and to

the way in which government discharges its duty to provide everyone with access to housing.
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But it is only a factor and cannot in the circumstances of the present case stand in the way of

the constitutional obligation that government has to address the needs of homeless people,

and its decision to use its own property for that purpose.
The Court left open whether other legal restraints might be interpreted to limit the
government’s conduct, emphasizing that the state “cannot...on the basis of its rights
as owner of the land and a constitutional obligation to provide access to housing,

claim the power to develop its land contrary to legislation that is binding on it.”**

Conversely, whether the burden of the state’s housing efforts can be imposed
on any single property owner came to issue in the Modderklip Boerdery litigation,***
which raised, but elided, the question of the horizontal application of Section 25 of
the South African Constitution (“No one may be deprived of property except in terms
of law of general application, and no law may permit arbitrary deprivation of

145) Over time, the Modderklip farm became the site of informal

property.
settlements by residents from an adjacent and overcrowded township in Benoni. In
May 2000, four hundred settlers came to live on the farm and resided in fifty
dwellings. After discussion with the Benoni City Council, Modderklip tried to evict
the settlers, but the head of the local prison requested that the prosecutions not go
forward “as the prison would be hard-pressed to find space to accommodate
convicted unlawful occupiers should they be sentenced to prison terms.” Modderklip
continued to try to resolve the matter short of eviction, going so far as offering to sell

the occupied portions of the farm to the township. In the meantime, informal

settlements continued to develop. By October, eighteen thousand people, in four
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thousand dwellings, had come to occupy Modderklip’s farm; at the time of decision,
the number had mounted to forty thousand, collectively organized into the Gabon
Informal Settlement. Unable to evict the settlers, Modderklip filed suit in the Pretoria
High Court claiming that the continued occupation of the farm constituted an
unconstitutional arbitrary taking of property. In their response, the police “contended
that the problem was not a police matter but one of land reform,” and asked the court
to consider where the settlers would live if they were evicted from the farm. The
court ruled largely in favor of Modderklip, finding:

[TThe state had breached its [constitutional] obligations...to take reasonable steps within its

available resources to realize the right of the occupiers to have accesses to adequate housing

and land...[and that] this failure by the state effectively amounted to the unlawful

expropriation of Modderklip’s property and also infringed Modderklip’s rights to

equality...by requiring it to bear the burden of providing accommodation to the occupiers, a

function that should have been undertaken by the state.
The Supreme Court of Appeal generally agreed with the lower court, declaring that
Modderklip was entitled to damages for the occupation of the land, and that the
settlers “are entitled to occupy the land until alternative land has been made available
to them by the State or the provincial or local authority.” The appeals court further
found that Modderklip’s rights to fair treatment under Section 25 of the Constitution

had been violated by the settler’s occupation of the land.

The Supreme Court declined to address whether Section 25 “has horizontal
application and if so, under what circumstances.” But it found that “it was

unreasonable of the state to stand by and do nothing in circumstances where it was
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impossible for Modderklip to evict the occupiers because of the sheer magnitude of
the invasion and the particular circumstances of the occupiers.” In crafting relief, the
Court balanced Modderklip’s interest in using the farm, with the occupants’ interest
in safe and stable dwellings. The occupants were recognized to “have formed
themselves into a settled community and built homes” and to “have no other option
but to remain on Modderklip’s property.” The Court, thus, held that the occupants’
“investment into their own community on Modderklip’s farm must be weighed
against the financial waste that their eviction would represent,” consistent with the
overall goal of achieving “the constitutional vision of a caring society based on good

neighbourliness and shared concern.”*#

The Supreme Court declined to order eviction of the occupants, pointing to
their constitutional right to access to affordable shelter, or to order expropriation of
the Modderklip farm, citing separation of powers concerns, despite the owner’s
willingness to make the sale. Instead, the Court ordered the state to compensate
Modderklip for the occupants’ use of the farm, even though the government had not
authorized the residents to settle there. Rather than approaching the question as one
of direct or indirect application of constitutional rights to private actors, the Court
instead looked at the specific relations at issue and balanced highly contextual factors
in the light of the constitutional commitment both to provide judicial access and to

secure access to housing.
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RECONCEPTUALIZING CONSTITUTIONAL ENFORCEMENT IN THE LIGHT

OF JUDICIAL PRACTICE

The case studies tell a story of constitutional enforcement that plainly does not map
on to the classical approach. Courts in the countries surveyed do not adhere, or at
least do not consistently adhere, to a binary distinction between the public and the
private. Instead, constitutional norms radiate into the world of common law doctrine
and reshape private rules in specific contexts reflecting constitutional aspirations. But
these judicial practices likewise do not cleanly trace the alternative horizontal models
set out in the academic literature. Courts seem reluctant to decide whether
constitutional rights are violated by non-state actors and, conversely, whether non-
state actors owe constitutional duties to other private individuals. It is not only that
courts avoid what Craig Scott has called the “stark either/or division of the
applicability of rights into the categories of ‘horizontal’ versus “vertical.””**’ More
than that, courts appear to avoid even the language of rights and duties when
analyzing the application of constitutional provisions to non-state actors. Yet, the

constitutional provisions clearly are influencing their interpretive practice.

Consider the Modderklip litigation. Here, the South Africa Court did not
characterize the private farm owner as owing a duty to provide access to shelter to
the settlers occupying the land; neither did the Court deem the settlers responsible for
a “taking” of the Modderklip farm when they used it to construct an alternative
community. The duty — to provide shelter or to compensate for the use of land — at all

times remained with the government. But the court also recognized that Modderklip



44

could not simply evict the settlers and leave them to the hazards of homelessness.
The Court looked to social and economic norms as reflecting a constitutional vision
of solidarity that altered the relation of the property owner to the settlers. The Court
did not use the language of rights and duties to describe this influence. Instead, the
constitutional provisions afforded the Court interpretive authority to modify powers
typically associated with common law entitlements — in this situation, the common

law power of a property owner to exclude uninvited guests.**

One way to conceptualize the court’s approach is to see it as a shift from the

language of rights and duties to that of power and liability in discrete relations.**

In the classical conception, common law powers can be used in the holder’s
discretion to maximize self-utility; the egoistic exercise of power is assumed to
conduce toward the general welfare. The presence of social welfare norms in a
constitution alters this background assumption. From a constitutive theory of law, the
powers assigned to individuals must now be interpreted and applied within the orbit
of constitutional commitment and not simply within that of self-regarding concern. In
some situations, the individual’s private power — to extend medical services, to
produce pharmaceuticals, to ensure workplace safety — will be channeled so that it is
exercised beneficially for claimants who otherwise would be adversely affected in
their social position. In this sense, the constitutional norm exercises a radiating effect
on a legal relation and in some settings the court must recalibrate the balance of

interests guiding the private entity’s exercise of power.**
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The South Africa Court, thus, made clear that Modderklip’s power to control
access to the farm could not be exercised in a way that would unduly burden the
occupants’ background right to housing, notwithstanding the fact that the farm owner
does not owe a duty of shelter to the settlers. By constraining the exercise of the
common law power, the court effectively altered the occupants’ legal relation in the
sense that they now possessed shelter. But, rather than prescribing rights directly
owed from one individual to another, the court instead reshaped a power relationship
in a specific context in the light of different facts and circumstances. By declining to
set down a hard and fast rule for future claimants, the court’s approach may introduce
unpredictability into its decision making. However, it also has the benefit of avoiding
ossification, a significant attribute when dealing with social welfare norms and other
complex areas that raise broad policy questions. The court’s approach may be likened
to forms of provisional review used by American courts, both state and federal, in

structural reform litigation involving social welfare claims.**

CONCLUSION: CONSIDERING THE POLITICAL ECONOMY OF

CONSTITUTIONAL PRIVATIZATION

“In framing an ideal,” Aristotle warned, “we may assume what we wish, but should
avoid impossibilities.”*** One criticism of social and economic rights is that they rest
on the utopian fantasy of unlimited resources, unimpeded distribution, and unfettered
access. Their provision to all comers demands a strong state that is rich in national

productivity, strong in administrative capacity, and devoted in its political will —



46

otherwise constitutional claims will far surpass supply and breed distrust in the law.
As Mark Tushnet puts it,
Protecting private law rights and first- and second-generation constitutional rights is cheap,
though not free. Protecting social welfare rights is expensive. Constitutional rights with large

fiscal consequences require someone to raise the funds, either through taxation or through the

redirection of existing taxes, to ensure that the constitutional rights are effectively realized. But

courts lack the power to raise money through taxes. Only legislatures can do that.**®

Reacting to this criticism, national constitutions that include positive obligations
often temper these guarantees with the realism of disclaimers that speak of “available
resources” and “progressive realization.”*>* In turn, courts, presented with claims for
relief, respond by demanding — if demanding any thing at all — that the defendant
state take only reasonable steps toward realization of the claimed right. In
Soobramoney v. Minister of Health, KwaZulu-Natal,™ for example, the South Africa
Supreme Court denied the claimant’s request for emergency dialysis treatment,
expressing concern that “[i]f everyone in the same condition as the appellant were to
be admitted the carefully tailored programme would collapse and no one would
benefit....” Efforts to bolster this approach typically are found in arguments about

institutional competence, separation of powers, and democratic accountability.**®

Aristotle’s warning on avoiding impossibilities could invite an alternative, or
at least a complementary, response — as political economists would put it, “not
simply to accept constraints on choice, but rather to acknowledge and study these

constraints in order to change them in desired directions.”**’ At least some of the
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judicial decisions surveyed in the preceding chapters seem to take this other road.
Faced with weak state infrastructure, limited resources, and extensive poverty, courts
rely on social and economic rights in ways that allow them to leverage private
resources on behalf of public norms. Private law no longer is treated only as an
instrument of corrective justice, but rather understood to be relevant to distributive
goals consonant with social and economic rights. Against those critics who see
private law as upholding status quo distributions of property and social resources, the
courts in some cases recalibrate doctrinal rules to take account of unjust background

regimes.*®

That rules of contract, tort, and property can be designed to serve distributive
goals is a controversial but familiar idea. As to contracts, Anthony T. Kronman
explains that once it is agreed that the state can redistribute wealth, then the choice of
methods as between taxation and regulation of contracts “ought to be made on the
basis of contextual considerations that are likely to vary from one situation to the
next.”** Kevin A. Kordana and David H. Tabachnick, writing from a Rawlsian
perspective, add:

It...is not clear why contract and tort law cannot be leveraged to help in meeting the demands
of the difference principle. Political and legal institutions have complex and dynamic effects

on one another. It thus seems unlikely that an economic scheme that maximizes the position

of the least well-off would rely exclusively on tax and transfer for distribution.'*

This is not to say that the states under investigation are collectivizing private

resources, expropriating industry, or treating capital and resources as if they are
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owned by government and not by individual entrepreneurs. Rather, they are
recognizing that the laws that regulate market and social relations must be consonant
with constitutional norms, which include provisions, even if weak or aspirational, to
health and education services. By reinterpreting contract clauses, recalibrating tort
liability, reconfiguring property relations, or otherwise regulating market activity,
courts in some cases help progressively realize constitutional goals by aligning the
responsibilities of private actors who control access to essential health and
educational services with public goals. In India, the courts tried to improve health
conditions by reducing air pollution caused by taxis, a process that involved adapting
regulatory frameworks.'®* In South Africa, the Constitutional Court upheld the
provision of temporary shelter despite arguments that surrounding property values
would diminish.*®? In Brazil, the courts in Bahia adapted contract terms, on an
individual case-by-case basis, thereby extending insurance coverage to needy
patients.'®® Rather than imposing essentially unfunded mandates on governments that
are unable — or unwilling — to front the political and budgetary costs, the case studies
reveal that courts, in some cases, use constitutional norms to relocate financial
obligations onto market actors, relying on individual claimants to monitor
enforcement. Jonathan Berger, thus, states in his chapter on South Africa, “The
interpretation and development of the common and statutory law — insofar as the
private sector is concerned — have become the new sites of struggle.” At the same
time, however, courts are mindful that they cannot simply externalize constitutional

enforcement onto the backs of market actors. Concepts of proportionality and reason
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inform their interpretive practice; so, too, does consideration of reasonable

expectation and predictability.

Some commentators criticize legalization strategies as unequivocally
supporting hegemonic elites.*®* The case studies question that view, suggesting that
positive rights in some contexts exert a force field on the private infrastructure of
common law rules. Changing private law rules in the light of constitutional norms
will likely produce strong reactions from market players. Sophisticated actors will try
to contract around judicial decisions; they will seek new and less risky incentives for
investment; they will lobby politicians to rein in the courts. If courts continue on the
path identified in this chapter, we might expect new forms of political blockage to
emerge that will require different strategic approaches to constitutional enforcement.
At the same time, changes in tort and contract rules, as they become publicized and
known, will affect individual aspirations and alter political expectations. Looking
forward, we cannot predict how constitutional social welfare norms will reshape

common law baselines that are so critical in perpetuating historic inequities.

But all of this is getting ahead of the story. Thirty years ago, Morton Horwitz,
in a critical review of E. P. Thompson’s now-classic history, Whigs and Hunters: The
Origin of the Black Act, challenged the view that the rule of law is “an unqualified
human good.” To be sure, Horwitz emphasized, the rule of law “undoubtedly
restrains power...but it promotes substantive inequality,” he added, “by creating a
consciousness that radically separates law from politics, means from ends, processes

from outcomes.... [W]e should never forget,” Horwitz warned, “that a ‘legalist’
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consciousness that excludes ‘result-oriented’ jurisprudence as contrary to the rule of
law also inevitably discourages the pursuit of substantive justice.”*®® The case studies
challenge us to think that the rule of law can aspire to a vision of substantive justice
that includes schooling, health care, and the material conditions of a decent,
autonomous life. At a minimum, they raise important questions about the short- and
long-term effects of constitutionalizing social and economic rights. By focusing
attention on the relation of private law to social justice, the case studies point to

exciting issues for future research.
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