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Introduction

Among internationa organizations, the WTO isrightly regarded as among the
most closed to stakeholder participation inits activities. What Keohane and Nye have
identified asthe “ Club” gpproach to multilaterd trade negotiations reflects an essentidly
hodtile atitude of the officid guardians of the regime to direct stakeholder involvement
of any kind.  Inthe case of the WTO, this hodtility is S0 extreme that it extends beyond
civil society, or non-governmenta actors, and includes other intergovernmenta
internationa organizations, which are often prohibited even from participating as
observersin WTO proceedings that concern their mandate.  The Situation has reached
new heights of absurdity with the Doha agenda—while one item on this agenda is the
relationship between multilatera environmenta regimes and the WTO, the relevant
intergovernmenta environmenta organizations haven't managed to obtain access to the
discussions of their own tregties a the WTO Committee on Trade and Environment!

At the WTO Minigerids, apractice has developed of providing NGOs that make
an gpplication to the WTO and meet certain criteria (not very clearly articulated) akind
of “accreditation”. This accreditation earns these NGOs the dubious privilege of
attending severa “plenary sessons’ where delegations read set speeches, repeating
generdities about their negotiating positions that could less tedioudy be gleaned from a
regular reading of the Financial Times.  Similarly, the WTO has organized severd

symposiafor civil society actors in Geneva—a commendable innovation, but one that has



not brought civil society any closer to routine, systematic participation in the red
workings of the WTO.

One exception to the excluson of NGOs from forma participatory rolesin the
WTO reates to the dispute settlement process. The Appellate Body of the WTO has held
that both panels (the tribunds of first ingance in WTO dispute settlement) and the AB
itsdlf have the discretion to accept amicus curiae briefs from non-governmentd actors.
amicus curiae briefs hardly conditute amajor role for NGOs assuch.  But because this
isthe first step towards forma and direct participation for NGOs in the real workings of
the WTO, the amicus curiae development iswell worth sudying: the hodtility of the
WTO “club” members (as represented most obvioudy by the delegates of governmentsin
Geneva) to the decison would in many respects be puzzling, but for the possibility that
with the Appellate Body ruling aforma line has been crossed, beyond which the sability
and exdlugvity of club privilegeswill be subject to repeated challenge and question.

In this paper | will examine the legd basis of the decision of the AB to admit
amicus briefs (Part 1) including the objections to that legd basis from the “Club”,
congder the move by the AB in Asbestos to try and address the controversy by
formdlizing the amicus process in that case and the resultant further backlash from the
“Club” (Part I1), and findly draw some broader implications and conclusions from the

resulting impasse between the “ Club” and the Appellate Body (Part 111).

The Appellate Body Acceptance of a Rolefor NGOs. The Legal Basisi



In the Turtles case, the Appd late Body reversed afinding of the pand below that
it did not have the authority to accept amicus submissons from non-governmenta
entities. The pand had congdered that, Snceit had aright to "seek” information from any
person pursuant to Art. 13 of the WTO Dispute Settlement Understanding (DSU), it was
thereby prohibited from considering non-requested information. The AB held that the
reading of the word "seek” as aprohibition of this kind ignored the context, whichwas a
very broad grant of fact finding authority to the pand, in order that the pand may
dischargeits Art. 11 obligation to make an "objective assessment of the facts." (paras.
107, 108). Aswell, the AB noted the semantic difficulties that would arise, were the term
"seek" to beinterpreted in the manner suggested by the panel. Since the panel isonly
legdly required to consder information submitted by parties and third parties, the
congderation of information from any other source entails a positive decison on the part
of the panel to so exercise its discretionary authority, i.e., arguably to seek the
information.

In light of some commentary on the decision, it isimportant to note that the AB
did not base the authority to accept amicus briefs on theright to "seek” information from
any individud or body in Art. 13—it reversed an interpretation of the pand that the word
"seek" in Art. 13 implies a prohibition on the acceptance of such briefs'" Instead, the AB
held that the breadth of Arts. 12 (which alows a pand to create its own procedures,
deviaing from the default proceduresin Annex 3 of the DSU) and Art. 13, endblein
particular ways the panel to discharge its DSU Art. X1 duty "to make an objective

assessment of the matter before it, including an objective assessment of the facts of the

case and conformity with the relevant covered agreements . . ."(para. 106 emphasis



added by AB). In other words, subject to any explicitly limiting or prohibitive provisons
in the DSU, the redl scope of the pand's authority is defined by what is "indispensably
necessary” to perform its functions under Art. XI. Thisis good sense, fo—eventaken
together with the working procedures in Annex 3—the provisons of the DSU hardly
amount to a comprehensive code of civil procedure or evidence

It is by gppreciating the exact nature of the ruling in Turtles concerning the
powers of panelsto consider unsolicited amicus submissons, that we can understand its
gpproach to the AB's own authority to consder such submissions. In Turtles, in
preliminary rulings not reproduced in full in the AB find report, the AB accepted at least
one amicus submisson that was made directly to the Appellate Body, and not attached to
aMember's submissions. Three other submissions were accepted as attachmentsto the
US brief—the appellees had chdlenged the right of the US to attach materia that was not
anintegra part of its brief. The AB admitted these submissions with the cavest that
"consdering that the United States hasitself accepted the briefsin a tentative and
qudified manner only, we focusin the succeeding sections below on the legd arguments
in the main US gppellant's submission." (para. 91)

According to Dr. Appleton, the fact that the AB, in Turtles, did not give any bas's
for accepting the brief unattached to any Member's submission, suggests that it somehow
retreated, given the chalenge to its authority by the gppellees, from its preliminary ruling
accepting the unsolicited brief. Dr. Appleton opines. "Other than Article 16.1 of the
Working Procedures, there would not appear to be alegd basisin either the Working
Procedures or the DSU that would support the direct acceptance of such submissions.

Unlike Panels which are specifically granted the power to 'seek’ information. In fact, its



authority would seem to be consgtrained by DSU Aurticle 17.6 which limit it, perhaps
unredigticaly, 'to issues covered in the panel report and legd interpretations devel oped
by the pandl.""

More recently, in the Carbon Steel case, the AB affirmed explicitly its authority
to congder unsolicited amicus briefs, thus seemingly disproving Dr. Appleton's theory of
aretreat. The AB hdd: "[i]n consdering this métter, we firgt note that nothing in the
DSU or the Working Procedures specificaly provides that the Appellate Body may
accept and congder submissions or briefs from sources other than the participants and
third participants in the appeal. On the other hand, neither the DSU nor the Working
Procedures explicitly prohibit acceptance or consderation of such briefs. However,
Article 17.9 of the DSU provideq that working procedures are to be drawn up by the
Appellate Body]. This provison makes clear that the Appellate Body has broad authority
to adopt procedura rules which do not conflict with any rules and procedures in the DSU
or the covered agreements [footnote omitted].” (para. 39) In the footnote, the AB referred
to 16(1) of the Working Procedures, which alow a divison to develop an appropriate
procedure where a procedura question is not covered by existing rules of procedure.
| cannot see any flaw in this reasoning. However, it is useful to respond to a number of
objections.

One kind of objection isthereis no explicit grant of discretion in the text of the
DSU that would alow the AB to accept amicus briefs. If it were true that the AB could
do nothing for which it did not have an explicit authorization in the DSU, then it would

be parayzed in the exercise of norma functions of appellate reviewv—the DSU does not

even provide explicitly the AB with the power to hear the Sates parties to the dispute



(athough it does set out Third Party rights, that is intervenor rights of states Members of
the WTO to intervene in an appellate proceeding). A second objection—actudly argued
by the EU in this case in opposing the AB's authority to accept amicus submissons—is
that since in the case of pandls, the authority to receive amicus briefsis grounded in an
explicit right to seek information from any individua or body, thisis the kind of authority
that would have been granted explicitly by the DSU, if the AB were supposed to haveit.
This objection reposes in amisreading of the decison in Turtles with respect to the
source of the pand's authority to consider amicus submissons—as we have noted above,
while correcting the pand's view that Art. 13 did not prohibit a panel from considering
unsolicited information, the AB found the authority to accept such information to be

based on Arts. 12 and 13 of the DSU taken together, and read in light of the pand's duty
to make an objective assessment of the matter, and the scope of authority implicit in that
duty. Thisdisposes of afurther, and very closdy related objection raised by the EU in
Sedl and adumbrated in Dr. Appleton's interpretation of Turtles: the pand'’s authority to
receive amicus submissons reposes on its authority with respect to fact finding; the AB is
prohibited from fact finding, therefore it cannot possibly have the authority to accept
amicus briefs. The firgt premise of this pseudo-syllogism isincorrect, because the AB
dtated the scope of the authority of the pand in terms of both aspects of making an
objective assessment of the matter—the duty to make an objective assessment of the facts
and the gpplicability and conformity with the relevant agreements. Indeed, it would seem
that the AB wanted to forestd| the mistake in the first premise of the Appleton syllogism,
for in the relevant passage, as cited above, the AB actudly put both aspects of the duty of

objective assessment of the matter—fact and lav—in itaics. Asfor the second premise



of Dr. Appleton's syllogism, we have disposed of it a length in the previous section of
the paper on the fact/law digtinction.

A different objection, aso made by the EU, isthat the discretion to receive
amicus submissions isincongstent with the limitation of participatory rightsto parties
and third parties (i.e., to WTO Members). At one levd, this objection is a non-sequitur. It
in no way follows that because x does not have aright to something, | do not have the
authority to grant x that thing. At another level, much more sophidticated, the daimis
that acceptance of unsolicited information by non-WTO Membersis systemicaly
incompatible with a mechanism that limits rights of participation to parties and third
parties. Expressed in these latter terms this objection is a serious one; for even if the AB
has discretion or authority not limited to what is explicitly set out inthe DSU, it is
obvious that the AB is gill bound to exercise any such discretion or authority reasonably
and in amanner consgstent with the objectives of dispute settlement in the WTO.

Inthe S. 301 case (no aspect of which did the EU chose to appeal), the pane
made the important observation that, even if the WTO system does not provide direct
rights to non-Members but only to Member states, the fact that the rights and obligations
inthe WTO treeties, in many ingtances, affect the interests of non-dtate actors, may ill
be rdevant to the interpretation of those rights and obligations: "the GATT/WTO did not
create anew legd order the subjects of which comprise both contracting parties or
Members and their nationals. However, it would be entirely wrong to consider that the
pogtion of individudsis of no rdevanceto the GATT/WTO legd matrix. . . Thevery
firgt preamble to the WTO Agreement states that Members recognize 'that their relations

in the field of trade and economic endeavor should be conducted with aview to raising



gandards of living, ensuring full employment and alarge and steadily growing volume of
rea income and effective demand, and expanding the production of and trade in goods
and services." (paras 7.73-7.75). Given the context of the 301 case, the panel necessarily
focused on the indirect protection of the rights of traders afforded by the system, but
many other interests of individuas are protected as well—for example, by the exceptions
inArt. XX that permit otherwise GATT-incongstent action that is necessary to protect
various environmenta or hedth interests of citizens.

Indirect access to dispute settlement proceedings through amicus submissons
recognizes these redlities, without thereby changing the nature of the system as one that
grants or recognizes rights only among states parties to the tregties.

It should dso be borne in mind that, while one basic purpose of dispute settlement
isto settle disputes to the satisfaction of parties and perhaps of third parties with lega
interests in the particular dispute, the DSU confers on the dispute settlement organs the
broader role of darifying the law (DSU 3.2). The digpute settlement organs, including the
AB, must take into account both the objective of satisfactory settlement of disputes inter
partes and the objective of clarification of the law. One might dare say that this latter
objective is of particular importance in appellate review. Parties to a dispute may have
many srategic reasons for making legd argumentsin a particular way or avoiding other
legd arguments atogether—complete party control over the scope of appellate lega
interpretation may not serve the interests of clarification of the law. One response has
been for the AB to take a very broad view of who may be a party or third party to a
proceeding (see Bananas). Another response, articulated in Hormones, has been to

balance party control of the legal claimsto be considered by panels, and ultimatey the



AB, with the ability to congder legd arguments other than those raised by the parties
(Hormones, para. 156). Likewise, the discretion to accept amicus briefsisrelated to the
AB's broader indtitutiond role in darifying the law.”

This does not exhaust the range of lega sources that suggest the appropriateness
of an implicit authority to accept unsolicited amicus submissions. Art. 17.3 requires that
AB Members "stay aoreast” of digpute settlement activities of the WTO. The writings of
leeding publicistsis a source of internationd law, recognized in the ICJ Statute as such,
and potentialy to be drawn upon in WTO dispute settlement."' Appellate Body members
have on at least one occasion been addressed by an independent academic on genera
legal issues (not abeit on a specific case under judicia consideration), according to some
sources. They can be presumed to read law review articles, and perhaps in some cases
draft manuscripts by publicists. And, of course, they are dso briefed by their dlerks. Indl
these respects, AB members receive advice about the law that is not controlled by the
parties, or third parties to the proceeding, and of which parties and third parties may not
even be aware""" The sources of information and advice may be broadened out by
unsolicited briefs, and indeed amicus submissons may counter the danger that a court
devel ops unconscious biases and blinkers with respect to who its reads, or seeksits lega
ideas from. "

Another source of law (as provided in the ICJ statute) isjudicia decisons. At the
internationd leve thisincludes not only the ICJ but dso tribunds established to ded with
specific kinds of digputes aswdl asthe ECJ, the European Court of Human Rights, and

the Inter- American Court of Human Rights. "Governments and tribunals refer to such

decisions as persuasive evidence of law."™ Moreover, the decisions of municipal courts



and tribunas may aso be rdevant: "[d]ecisons of the United States Supreme Court have
been relied on by arbitra bodies and have been cited by states in support of their
clams"™ These sources of law support the AB'sinterpretation of its scope of authority
under the DSU. The European Court of Human Rights, pursuant to Article 55 of the
European Convention on Human Rights, which, like 17.9 of the DSU, empowersthe
court to make its own rules and determine its own procedure, has permitted by its own
rules the granting of an invitation or leave to "any person concerned” to "submit written
comments within atime-limit and on issues which he shdl specify.”(Revised Rule 37.1)
Even prior to these rules, the Court had exercised on occasion its genera discretion to
accept such submissions This, even though only Contracting States and the
Commission could be Parties to such proceedings. In the case of the Inter- American
Court of Human Rights, the Court has apparently received, and indeed formally noted
receipt of amicus submissionsin numerous cases, while the Convention, the Statute of
the Court and its Rules of Procedure are al apparently silent on the matter. X! The Inter-
American court practice may be of particular Sgnificance, snce one of the frequently
objections to accepting amicus briefs isthat this practice reflects acommon law bias or
common law imperidiam, is contrary to the legd culture of civilian and especidly
developing country Members.  The amicus practice of the Inter-American Court was, to
the contrary, developed by abench that is entirely composed of judges from civilian
juridictions, with Latin legal cultures, which are essentialy al developing countries.

Y et another objection raised by the EU in the Carbon Steel caseisthat the DSU
provides for confidentidity of AB proceedings, and that thisis somehow incompatible

with discretionary acceptance of amicus submissons. Confidentiaity asagenerd rule of



course differs from normd judicid processin libera democracies throughout the world.
Theirony in the EU's objection is that the confidentiaity constraint suggests that where
the DSU wishes to place redtrictions on the AB's authority that are inconsistent with
normd judicid practice, it does so explicitly. But, in any case, thereisno logica or
Sructurd incompatibility with the acceptance of written briefs from amici and
confidentia proceedings.

Finaly, because of the ad hoc manner in which the AB decided in Turtles and
Carbon Sesl it had the discretion to accept amicus briefs, there was alegitimate concern
about trangparency and due process. The time frame for appellate review is extremdy
short; the AB has normally 60-90 days from thefiling of the apped to render its decison.
Given this timetable, one can understand that parties would worry that, unless properly
structured by procedures, the discretion to accept amicus briefs coud undermine due
process. At aminimum, due process would seem to require a guarantee that the parties
and third parties have adequate time to respond to any such brief that the AB decides to
accept. Further, unless the nature of the entity responsible for the amicus submisson is
transparent, there isarisk of a serious abuse of due process—parties and third parties
should not be able to use purportedly independent organizations over which they have
influence through funding or other means to advance arguments that they are not
prepared to make directly.

Initsinitid rulingson amicusin Turtles and Carbon Seel, the AB did not address
such issues. One should not be too critica of the AB in that regard, since courts often
develop practices such asthisin a case-by-case manner, in response to concerns that are

rased by the partiesin each particular case.  However, the legitimacy of the amicus



practice would, in the long run, necessarily depend upon the development of satisfactory
safeguards for due process.

The Asbestos Fiasco

In the Asbestos case, Canada challenged a French ban on the sdle and use of
ashestos, whether domestic and imported, based on the established grave hedlth effects of
exposure to asbestos fibres. Clearly this was a case that raised basic issues concerning
the relationship between WTO rules for trade liberdization and the protection of human
life and hedlth; the broad public interest in this case was thus obvious from the start. The
pand, while finding the French ban to be ajudtified exception to WTO rules, nevertheless
hed ruled that there was a primafacie violation of the GATT, based on the notion that
imports of ashestos were “like’ products to legd subgtitutes available in France, and thus
that the ban represented discrimination againg the Canadian imports, i.e. aviolation of
the GATT Nationa Trestment obligation. Thejurisorudentid basisfor such afinding is
agtory for another paper, but it isfairly obvious that, from the ethica perspective of
protection of human life and hedlth, the suggestion that products proven to have killed
thousands of victims are “like” those with no such track record is outrageous. It wasthus
obvious as well that this was a case where the Appellate Body could expect to receive a
number of amicus submissions from non-governmental organizations concerned with
hedlth and environmenta issues.

Here the AB took the opportunity to address the due process issues | eft often by
itsrulingsin Turtles and Asbestos. It set out a Specid Procedure according to which

entities would apply for leave to submit a brief to the Appellate Body. This Procedure set



out a gtrict time frame both for submisson of the gpplication, as wel asfor submisson of
abrief itsdf, in the circumstance where the AB decided to grant leave.

According to the Special Procedure an gpplication must, inter alia, disclose the
nature of the entity gpplying for leave, itsinterest in the case, and whether it isbeing
financed or supported by the parties.  Also, the gpplicant would have to explain, briefly,
how its submission would help the AB decide the case, going beyond the arguments the
parties themsalves could be expected to make.

All of thiswas very sensble as away of addressing the due process and
trangparency issues surrounding the acceptance of amicus briefs. In addition, by pre-
screening, asit were, the AB was acting to address arelated fesr—that, if there was
discretion to accept amicus briefs, the system would be overwhelmed by submissions,
thereby taxing the dready limited resources for dispute settlement. This fear waslargely
aproduct of ignorance of amicus practice before other courts and how it evolved—in
practice courts, whether municipd or internationa, end up accepting only afew briefs,
with most submissions regjected on grounds of lack of relevance. 1t dso was based upon a
rather bizarre assumption that WTO dispute cases routingy ded with the kinds of issues
that engage large numbers of stakeholders. However, aforma screening process makes
clear what many in the trade “Club” did not understand or pretended not to understand—
that the amicus practice developed by the Appdlate Body in Turtles and Carbon Seel
does not create aright to have abrief considered but merely represents a discretion of the
judiciary to accept such briefs as may be hdpful in deciding the case.

Far from assuaging due process and related concerns, however, the Specia

Procedurein Asbestos provoked the most virulent backlash yet seen againgt the WTO.



Deegations from many countries lashed out againg the AB, in public and private, for
pre-empting the rights of the Membership itsdlf to establish procedures for dispute
Settlement, for compromising the nature of the WTO as a“Member-driven” organization,
and for pandering to developed-country NGOs. Itisin this context that the AB decided
to rgect dl of the gpplications for leave submitted to it. The gpplicants were sent aform
letter sating that they had not complied sufficiently with the formd requirementsfor an
goplication for leave.

Thiswas very dumsly handled—for me at least, it was an insult to be told thet |
couldn’t follow aset of ample indructions; but | assume that this was not the fault of the
judges but of some inept junior law derk , who was unable to find the words that were
goppropriate, namey asmple statement that based on the gpplication the AB did not
believe that the brief would be of assistance in deciding the gppedl. Indeed, | cannot say
whether any of the briefs, including my own, would have redly been necessary for the
Appellate Body to provide an adequate resolution of the appeal. Did any of us have
legd arguments or ingghts into the relationship between law and policy that the AB
could not glean from the Parties submissons or from its own wide reading in WTO
scholarship? But Petros Mavroidis® has a point that the AB had good institutional
reasons in this case for accepting at least one of the briefs; by doing otherwise, it
gppeared to be caving to politica pressure, thereby risking the appearance of judicid
independence, and making effective an attack on itsingtitutiona legitimacy.

[11. After Asbestos

The Stugtion after Asbestos can best be characterized as akind of stand of f

between the Appellate Body and the trade “ Club”.  In subsequent cases, the AB has not



attempted to reproduce the Special Procedure in Asbestos. It has become rather subtlein
dedling with amicus submissions. In the digpute concerning implementation of the

origind ruling in Turtles, | submitted an amicus brief to the AB. Initsjudgment the AB
noted that it was not necessary to consider the brief in order to decide the apped. The
wording in question clearly indicates that the AB has not backed off from its view that it
has discretion to accept amicus briefs. A decison not to accept abrief because it is not
necessary for the disposition of the apped is an affirmation of the discretion to accept or
reject such briefs, asit appears appropriate to the AB.

Further, in focusing its wrath on the AB’s move in Asbestos the trade “ Club”
abandoned for dl intensve purposes the effort to suppress amicus practice at the pand
(firgt instance) leve. Any amicus brief submitted in panel proceedings becomes,
presumably, part of the record of the panel, which can (and indeed arguably must) be
consdered by the AB in disposing of an gpped. Thus, thereisakind of emptinessin the
effort to draw the line at submission of amicus briefsto the AB directly (as Mavroidis has
also pointed out). At the same time, the concerns about the ability to respond adequately
to such briefs within the extremely short time frame of the gppellate process could lead
one to make a principled choice to be more liberad in the gpproach to amicus submissions
a the pand leve than a the AB leve.

Third, in two investor-tate disputes under the NAFTA, Methanex and UPS,
arbitra pands have found they have discretion to accept amicus briefs, despite alack of
explicit reference to such discretion or authority in the governing conventions. The

pands cited with gpprova the reasoning of the AB in Turtles and Carbon Steel. Inthe

! Cite Jean Monnet working paper.



UPS case, the AB Specia Procedure in Asbestos was proposed as a mode for an
approach to amicus under NAFTA (in that case, by the investor, in fact).

Fourth, in its proposals for DSU reform in the Doha round, the European
Communities—which as noted above opposed the amicus practice vigoroudy in the
Carbon Steel case—has accepted that it is now established law that the dispute settlement
organs have discretion to recelve and consider such briefs, and has suggested a st of
formal procedures, entrenched in the DSU, which would govern amicus practice (THE
COMPLETED VERSION OF THISPAPER WILL CONTAIN A DETAILED
ANALY SIS OF THESE PROPOSALYS).

Fifth, the notion that the amicus practice is sysematically biased in favor of
developed countriesisincreasngly difficult to sustain. While deve oping country
governments, or more precisaly ill, their trade officids, remain the most strident
enemies of amicus practice, developing country NGOs are actually taking advantage of
the practice. For example, in the Turtles implementation dispute, an amicus brief
submitted at the pand level was the collaboration of both developed an developing
country NGOs. Intheintdlectua property area, developed and devel oping country
NGOs and indeed developing country governments in some cases have been working
together, particular on the accessto medicinesissue. If cases go to dispute settlement
that relate to the Doha Declaration on access to medicines, one can be sure that there will
be no dearth of amicus submissions from developing country NGOs.  One should be
skeptica of the view that developing countries are the true “enemies’ of amicus practice;
it isredly the trade “ Club” that is the enemy, and the Club has made developing

countries the cannon fodder of the amicusfight. The distaste for NGOs among



developed country Club membersisjust as great; but how eseto justify one' s opposition
to thisform of NGO participation back home in Canada or Audtrdia, for instance, but to
pretend that one is standing up for one's “weaker” brothersin the South?

In fact, the powerful interests in developed countries, such as corporate interests,
have means of getting their point of view known in dispute settlement circles that don't
depend on amicus submissions. They have accessto politicians, and therefore to the
servants of politicians, delegates and ambassadors; they have access aswell, or the
resources that buy access, to lawyers, consultants and lobbyists who can make their views
effectively known in the Geneva community. The idea that the amicus procedure would
be captured by these kinds of interests, or would largely benefit them is close to absurd.
Why walk through the front door, when you can go through a keyhole? All the howls of
the trade “ Club” about amicus practice when NGOs are involved should be interpreted in
light of their utter silence about the due process issues raised by the long-standing
practice of lawyers, lobbyigts etc. talking to delegates or even legd officids of the
Secretariat.

What | am not suggesting here is that such access extends to the AB itself.
However, thereisan AB Secretariat conssting of legd clerks who have their pulse on the
ideas and arguments circulating in the corridors concerning a particular case (Some of
whom have previoudy worked in the lega division serving the pands of firg instance).
And there are routine third party (government) intervenorsin disputes, who will
sometimes make systemic arguments that have been suggested by the trade community
and have little to do in any case with the specific interests of that country at stake in the

dispute (if indeed there are any).



The attack on amicus practice is, then, not an atack on the influence of “non-
governmentd interests’ as such inthe WTO, nor even and indeed especidly not the
influence of powerful developed country interests.  What amicus practice does is it
provides some access for those interests that are not able, or not as easily able, to share
oneroof asit were with the trade Club. And that iswhy it is so threstening to the Club.

How to break through the present standoff in light of the above observations on
the situation post- Asbestos? Hasthe Club lost permanently some of its stranglehold?
THIS PART OF THE PAPER TO BE COMPLETED.

One point deserves to be made emphatically. Thisis no time for NGOs to back
off from amicus submissons. In the short term, the AB may not “consder” any of these
submissions. But it will be forced in each ingtance to reaffirm its discretion to accept or
rgect the submissons. With each reaffirmation, the Members of the WTO are reminded
that, despite al the pressure, the AB has not backed off from its basic legdl postion, and
that NGOs are not prepared to back off aswell.

In addition, it isfar from clear that a submisson that has not been “considered”
will amply go in the waste basket of the law clerks.  There is nothing that prevents the
judges from reading any such submissions they chose to read, if only to decide whether
or not to “congder” them. If acompdlling or moving argument is made in an amicus
submission, can ajudge redly erase that argument from his or her mind, if (for whatever
good reason), the judge decides that the brief does not need to be “ considered” to decide
theapped. Incasesof firs impresson particularly, and cases where the broader public
interest is obvious, it is difficult to believe that the judges will not at least scan the amicus

meateria submitted to them, if it is provided in atimely manner; and then everything will



depend upon the persuasiveness and relevance of the brief, from the perspective of the
judge. More generdly, even scanning eventudly “reected” materid, if thereis enough

of it and it is good enough, will broaden the perspective of the judges. Such a broadened
perspective may be of more significance to the way cases implicating competing human
vaues are decided, than any specific legd argument in any one brief.  The discourse
about dispute settlement and WTO legd interpretation remains dominated to a sgnificant
extent by the legd wing of the trade Club—the judges are fortunately somewhat removed
from the Club, but they necessarily are influenced by what counts as the mainstream
discourse about the law, as are judges everywhere, and amicus submissonsare a
counterweight to the parochialism of such discourse.

In consequence, at least in the short to medium term, if NGOs understand and
take advantage of these redlities, they may in some sensefed alittle of what it isliketo
be aWTO insder—the main effect of the shrill rgection of the AB’s amicus practice
after Asbestos may be to give a chance to NGOs to exert influence in the way that

indder-friendly groups dways have, non-transparently and in a procedura vacuum.
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