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Abstract

In the 1980s and 1990s, large firms filing bankruptcy were typically publicly traded corporations with well distributed transparent information about their business operations. Most of these public firm filers emerged from bankruptcy as publicly traded firms. This is no longer so. Firms that are publicly traded when they file bankruptcy increasingly emerge from bankruptcy as privately held firms that do not report financial information. Others emerge as wholly owned subsidiaries of much larger firms; they also do not typically report much about the previously bankrupt business separately from the larger corporate group. Thus, a wide class of large bankrupt firms now emerge without separately traded equity. Here, we document for the first time that bankruptcy is increasingly functioning as a going private transaction for firms that enter bankruptcy as publicly traded companies.  This trend toward going private in bankruptcy combines with the trend for more of the large filers being private when they file to produce a major overall shift: public firm bankruptcies—long a main focus of academic bankruptcy discussion—are disappearing from the bankruptcy process.
The going private trend for bankruptcy has important implications for the information generating function of the bankruptcy process, for the advantages enjoyed by insiders investing in distressed firms, for the approaches used to resolve distressed firms, and, for political critics, for the perceived legitimacy and openness of the bankruptcy process. Much bankruptcy thinking, doctrine, and practice is adapted to restructuring a bankrupt large public firm, and aiming to keep it viable as a public firm. But, increasingly, that situation no longer describes the large firm chapter 11 restructuring process, since large filers are  often private, and public filers  go private during bankruptcy.                                                                  
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Mark J. Roe & Michael Simkovic[footnoteRef:1] [1:  Professors, Harvard and University of Southern California Law Schools, respectively. Thanks for useful discussion go to John Coates, Bala Dharan, Scott Hirst, and Rory Van Loo.] 
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[bookmark: _Toc175068322][bookmark: Intro]Introduction

When the Bankruptcy Code was enacted in 1978, large firms filing for bankruptcy were typically publicly traded corporations with well distributed, transparent information about their business operations. Such public firms accounted for most large filers during the ensuing decades. And these public firm filers typically emerged from bankruptcy as publicly traded firms. But this is no longer so. Firms that file as publicly traded, SEC-registered firms, increasingly go private in bankruptcy. They no longer report financial information to the public markets. Other public firm filers are repositioned as wholly owned subsidiaries of larger firms which do not report financial information about the previously bankrupt business separately from the larger corporate group. The previously bankrupt private or acquired firms do not retain separately traded equity. 
Over the past two decades, institutional providers of capital—venture capital, private equity, and bank and private lenders—have grown.[footnoteRef:2] Syndicated loans emerged as an alternative to the bond market.[footnoteRef:3] Private credit emerged as an alternative to both.  [2:  BANK MERGERS & ACQUISITIONS (Yakov Amihud & Geoffrey Miller eds., 1998), http://link.springer.com/10.1007/978-1-4757-2799-9; Evan Gunter, Ruth Yang, & Leon Sinclair, Private Markets: Still Waters Run Deep, S&P Global, April 13, 2023 (showing the growth of private equity and private credit assets under management from 2000 to 2022). ]  [3:  Elisabeth de Fontenay, Do the Securities Laws Matter — The Rise of the Leveraged Loan Market, 39 J. CORP. L. 725 (2014).] 

We present new evidence here of a dramatic shift in the structure of corporate bankruptcy. First, public firms that filed in the 1980s and 1990s typically emerged from bankruptcy as public firms. Not so today. Today, they are typically “taken private” in bankruptcy. And of those that are not “taken private” many become wholly owned subsidiaries of other larger firms. Very few public firm filers emerge today as public firms, in contrast to 1980s and 1990s’ large firm bankruptcies, when public filers emerged as public firms. Firms are going private in bankruptcy. And private firms now dominate the large filers. Once, forty years ago, the typical filer was a public company; today the typical large filer is a sponsor-backed private firm. These trends have coalesced to create a new large firm bankruptcy process that is no longer dominated by public firms.
The combined impact reduces the breadth and depth of publicly available information about bankrupt firms: public firms go private in bankruptcy and fewer of the larger bankruptcies are public to begin with. And many of those public firms that do not go fully private in bankruptcy emerge as wholly owned subsidiaries of larger firms which do not separately report financial information about the formerly bankrupt firm’s operations. 
Here, we document for the first time that bankruptcy is increasingly functioning as a going private transaction. The disappearance of public firms in bankruptcy—and the concomitant disappearance of mandated disclosure—potentially has profound implications for the information generating function of the bankruptcy process, for the advantages enjoyed by insiders investing in distressed firms, for the approaches used to resolve distressed firms, and even for the perceived legitimacy of the bankruptcy process. 
Valuation of the bankrupt debtor is central to the restructuring process. That valuation is done by the parties or, if the parties fail to agree to a plan or a sale, by the court. Public information has long played a role in plan formation, sales, and court led valuations. But with less public information available, that informational shrinkage could degrade the capacities of parties, potential buyers, and the courts to value firms quickly and accurately, thereby disrupting the bankruptcy process. When firms emerge from bankruptcy as publicly traded firms, the prices of their debt and equity, and fundamental publicly available financial information, provide feedback to the judge and the parties on how well the bankruptcy valuation process worked. If, soon after emergence, new equity prices skyrocket or plummet compared to their purported value under the plan, the parties and the court understand that they missed the mark and, presumably, courts and parties aim to do better the next time. But with public firms going private, this feedback disappears. 
And the privatizing process could further empower insiders, who are better informed and less reliant on public disclosures. Insiders can turn an information edge into large profits, at the expense of less well-informed or smaller creditors. That risks delegitimizing large firm bankruptcies in the eyes of political players, because big-firm bankruptcy would seem more than ever to be one of backroom deals. 
As bankruptcy increasingly goes private, information asymmetries widen and markets for the restructured firm’s securities and options shrink or disappear. This new environment will present challenges and opportunities for bankruptcy judges, practitioners, and reformers to develop new approaches to managing a bankruptcy process with vastly less reliable public information than originally envisaged.



[bookmark: _Toc175068323]I.  What Happens to Public Firms in Bankruptcy?

[bookmark: _Toc175068324]The Four Decade Arc

Large firms that filed for bankruptcy in the 1980s and 1990s were disproportionately public firms with widely distributed stock.  They filed for bankruptcy, restructured in lengthy, often multi-year processes, and then emerged two or three years later as public firms. Today, the process is different. Large filers are often public firms (although more are private from the get-go, as we see in Part II). They restructure much more quickly, in months rather than years. And they now typically emerge as private firms. Figure 1 illustrates the narrowing time span.  

[bookmark: _Toc175068325]The Data

In the 1980s, nearly 70 percent of publicly traded firms that filed bankruptcy emerged from bankruptcy as publicly traded firms. By the 1990s, less than half of publicly traded firms that filed emerged as publicly traded firms. By the 2000s, it was less than one third, and by the 2010s, it was less than 20%.  Figure 1 displays the results. 



[bookmark: Figure1][bookmark: _Hlk175055442]Figure 1: Decreasing portion of public firm filers that emerged as public firms, by decade

	N =
	118
	317
	482
	408



Source: LoPucki Bankruptcy Research Database.  
Note: The database includes only firms with more than $100 million in assets in 1980 dollars that were publicly traded and filed a Form 10-K with the U.S. Securities and Exchange Commission prior to filing bankruptcy. Firms are classified as emerging as public firms if they filed a Form 10-K with the U.S. Securities and Exchange Commission within 3 years after emerging from bankruptcy using the “Emerge10K” variable.



The results are substantially similar, albeit less dramatic, using a narrower sample that focuses on firms that emerged as standalone businesses, as shown in Figure 2. That is, some firms filed as public firms, restructured in chapter 11, and another public firm acquired them. This process eliminated them as separately-reporting companies (and ended the concomitant mandatory information stream). But that was not exactly a going private transaction.  The public filer ended its existence as a stand-alone firm. Such firms are included in the large gray bar in Figure 1 as no longer being stand-alone public companies, but are not included in Figure 2.[footnoteRef:4] [4:  More specifically, if a firm filed a 10-K with the SEC before bankruptcy and filed another 10-K after the bankruptcy (and if an acquirer reported financials separately for the debtor), then we classify the firm as remaining public. If a debtor that filed a 10-K before bankruptcy did not file a 10-K after it emerged (and an acquirer, if there was one, did not file a 10-K reporting separate financials for the debtor after it emerged), then we classify the debtor as having gone private in bankruptcy. (The same information is lost to investors whether a debtor goes private or is acquired by much larger publicly traded firm, although in the latter case participants in public markets continue to have exposure after the acquisition.)
Form 10-K filers usually but not always have publicly traded equity securities. A few companies issue publicly traded bonds, which requires them to file a 10-K, but do not have public traded equity. A few firms go private but delay deregistering their securities, or voluntarily file 10-Ks. We classify companies as public if they file a 10-K.] 

If we look at what’s happening only to the public firm filers that emerged as stand-alone companies (whether public or private, but standalone and not as a subsidiary of a public firm), the trend is only a little less sharp than the overall trend seen in Figure 1. In the 1980s, only 12% of the public firm filers that emerged as standalones were private; by the 2010s, nearly two-thirds were. Figure 2 illustrates.[footnoteRef:5] [5:  We cannot observe whether a firm that was privately held when it filed bankruptcy went public when emerging from bankruptcy. Recently bankrupt firms that had never been public might find the IPO process challenging and the benefits of going public limited.] 



[bookmark: Figure2][bookmark: _Hlk175055481]Figure 2: Decreasing public firm filers emerging in public, standalone firms, by assets, by decade

	N =
	73
	197
	338
	223



Source: LoPucki Bankruptcy Research Database.  
Note: The database includes only firms with more than $100 million in assets in 1980 dollars that were publicly traded and filed a Form 10-K with the U.S. Securities and Exchange Commission prior to filing bankruptcy. Firms are classified as emerging as public firms if they filed a Form 10-K with the U.S. Securities and Exchange Commission within 3 years after emerging from bankruptcy using the “Emerge10K” variable. In addition, for inclusion in this narrower analysis, the “emerge” variable must not have a value of  “no.” Thus, to be included in our sample, a firm must not have been liquidated, and if purchased, must have continued to be operated as a separate entity rather than being integrated into another business.


Thus, Observation 1:  Large public firms are still important filers for bankruptcy:  More than 400 in the most recent decade versus 100+ in the 1980s. But they are not emerging as standalone public companies for the most part. More than 80% went off the public market in the last decade.


[bookmark: _Toc175068326]II.  Are the Large Filers Still Public Firms? 

[bookmark: _Ref175067013]Large corporate bankruptcies in the 1980s and the 1990s were the domain of publicly traded filers. In the early 1980s, the 1978 Bankruptcy Code was new and untested, and bankruptcies were lengthy and costly.[footnoteRef:6] Figure 3 illustrates. Fewer than 100 large corporate bankruptcies were filed during the 1980s.[footnoteRef:7] Large private filers were uncommon. Only one of the 100 larger filings was private: the real estate development and retail firm L.J. Hooker Corp., Inc..[footnoteRef:8]  [6:  Mark J. Roe & Michael Simkovic, Bankruptcy’s Turn to Market Value, 92 U. CHI. L. REV. __ (2025).]  [7:  BankruptcyData counts 64 such bankruptcies, while the LoPucki database counts 88.]  [8:  There is inconsistency across databases in the classification of a few classifications. For example, Sharon Steel’s 1987 bankruptcy filing is not included in the LoPucki database as public firm filing, filing, while BankruptcyData counts it as a public firm. The difference may relate to Sharon Steel being partly owned by a parent firm that was publicly traded prior to Sharon Steel’s first bankruptcy filing. are few.] 


[bookmark: Figure3][bookmark: _Ref156646308]Figure 3. The decrease in average time from filing to confirmation, 1980-2021[footnoteRef:9] [9:  Source: Florida-UCLA-LoPucki Bankruptcy Research Database. A similar sharply downward sloping trend is found in a wider sample of business bankruptcies, including those of smaller firms, in Edith Hotchkiss, Karin S. Thorburn & Wei Wang, The Changing Face of Chapter 11 Bankruptcy: Insights from Recent Trends and Research 31 (fig. 3) (SSRN working paper, Oct. 2022), www.ssrn.com/abstract-4259188.] 


This figure shows the average duration in days for large bankruptcies of publicly traded firms with $100 million or more in debt (in inflation adjusted real 1980 dollars) for each year since the Bankruptcy Code became effective. On average, large bankruptcies took more than 1,000 days in the early years and about 100 days in the most recent year. The slope of the pictured trendline represents a decrease of 20 days for large firm bankruptcy duration annually. Since more bankruptcies today—like prepackaged bankruptcies and pre-negotiated plans—entail more work before the filing, the functional slope is somewhat shallower. But the pre-bankruptcy work is surely not taking up an additional 900 days to even up the current timing with the 1980s duration. 

As bankruptcy became a more normalized transaction during that decade, the number of large corporate bankruptcy filings grew, increasing by three-fold in the 1990s.[footnoteRef:10] Bankruptcies became faster in the 1990s, and 363 sales of the entire bankrupt firm became routine.  [10:  BankruptcyData counts 330 large corporate bankruptcies for this period. The LoPucki database, which only includes public firms, counts 267.] 

This increase in large firm bankruptcies was at that time a public firm phenomenon. Publicly traded firms accounted for over 97 percent of 1990s filers. The few large private filers in this decade were in real estate, with some in steel and energy.  Public filers included some of the same industries as in the 1980s—banking and finance, real estate, construction materials, retail, manufacturing, oil and gas—and started to include a broader range of industries, including, among others, apparel, food, beverage and tobacco, telecommunications, and aviation. At the same time, leveraged buyouts became more substantial and new financing sources had more large businesses operating with heavy levels of debt.  
In the 2000s, the number of large corporate bankruptcies doubled again compared to the previous decade,[footnoteRef:11] and private firms started to account for a noticeable number—they constituted 17% of the 2000s large firm bankruptcies. By 2010s, the number of large bankruptcies stayed roughly constant, but by then private firm bankruptcies accounted for almost half of them. By the 2020s, private firms accounted for a majority, as documented by Figure 4.  [11:  BankruptcyData counts 712 large corporate bankruptcies for this period. LoPucki database counts 526.] 

[bookmark: _Ref175140172]Thus, by the 2020s, a majority of the large firm filers were private when they filed. Many of these firms were controlled by leveraged buyout sponsors, a key shift that Vincent Buccola nicely analyzed.[footnoteRef:12]  [12:  See Vincent S.J. Buccola, Sponsor Control: A New Paradigm for Corporate Reorganization, 90 U. CHI. L. REV. 1, 21 (2023).
] 

Figure 4 shows the overall changing proportion of public vs. private large filers. And of the minority that were public, more than 80% went private during the bankruptcy restructuring.



[bookmark: Figure4]Figure 4: Increasing number of private firms as a portion of large filers, by decade



	N =
	64
	330
	712
	630
	435



Source: New Generation Research BankruptcyData database.
Note:  Excludes municipal bankruptcies, nonprofit bankruptcies, and firms with less than $100 million in assets in 1980 dollars. For purposes of the asset cutoff, firms that report a range of assets are assumed to have assets at the top of the reported range.
Data came from New Generation Research’s BankruptcyData and the UCLA-Florida LoPucki Bankruptcy Research Database. The latter includes only firms that were 10-K filers prior to filing bankruptcy. Both databases include firms that emerged as publicly traded firms and those that emerged as private firms. Supplemental data comes from Reorg Research. Municipal and nonprofit bankruptcies are excluded from the analysis, as are firms with assets less than $100 million in 1980 dollars (around $370 million in 2023 dollars). When only a range of asset values are available, firms are excluded based on the top of the reported asset range. 
	The BankruptcyData database provides information on the number of publicly-trading and large, private commercial filers, from 1980 through early 2024. Reorg Research data, available from 2016 back to early 2014, provides similar information and a similar percentage breakdown.  
The LoPucki database ends by 2022. It primarily provides information on firms that were publicly traded when (or shortly before) they filed for bankruptcy, and on whether—and how—those firms emerged from bankruptcy based on a combination of court filings and 10-K filings.



Publicly traded debtors were on average larger than private debtors, but even weighted by total assets, private firms increased to roughly one-third of large bankruptcies by the 2010s and 2020s, as shown in Figure 4. Public firms are still the bulk of the large firm bankruptcies by assets, but no longer by numbers.



[bookmark: Figure5][bookmark: _Hlk175055587]Figure 5: Increasing private assets as a portion of assets of large filers, by decade

	USD 2023
Trillions,
Total
	0.43
	0.92
	4.50
	1.69
	1.53



Source: New Generation Research BankruptcyData database.
Note:  Excludes municipal bankruptcies, nonprofit bankruptcies, and firms with less than $100 million in assets in 1980 dollars. For purposes of the asset cutoff, firms that report a range of assets are assumed to have assets at the top of the reported range.  For purposes of asset totals, firms that report a range of assets are assumed to have assets at the midpoint of the range.


Large private firm bankruptcies were unimportant and nearly nonexistent in the 1980s and 1990s, but by the 2010s and 2020s, they constituted about one-third of the assets in bankruptcy. And of that two-thirds that was public, much went private during the bankruptcy process.
Thus, Observation 2: over the decades large private firms were once negligible at filing; now they dominate the number of filings and have become important in the portion of the large firm assets flowing through bankruptcy.








[bookmark: _Toc175068327]III.  Public Firms Going Private in Bankruptcy: Characteristics and Trends


The publicly traded filers that remained public firms after they emerged from bankruptcy differed from those that went private. And over time, the industries for the large firm bankruptcies shifted. In the 2000s, telecommunications, banking and finance, retail, manufacturing, steel, and automotive accounted for most large filers. However, a broader range of industries was represented in the 2000s than in prior decades. Real estate, construction and supplies, and publishing and printing bankruptcies were disproportionately private, while telecommunications, computers and software, and automotive and steel were disproportionately public. By the 2010s, other industry shifts occurred: oil and gas and banking and finance were the most frequent large firm filers. Transportation bankruptcies became more frequent. And in the 2020s, healthcare, oil and gas, real-estate, and retail bankruptcies surged.
Hence, it’s possible that the increasing “going private” quality of the large firm bankruptcy process relates to the changing industries from which the filers were drawn. Other possibilities that could explain the change could be the filer’s capital structure or its earnings level. Or the interest rate environment at the time of filing could explain the change over time. Lower interest rates might make private acquisitions more viable. 
To assess the likelihood that these considerations swamp the apparent secular going private trend, we ran regressions. The results do show these considerations to be relevant. Moreover, firms that owned more assets prior to bankruptcy were more likely to emerge as publicly traded firms, as column (1) in Table 1 shows.[footnoteRef:13] Similarly, earnings, the prime rate at filing, and the interest rate are factors. But even after controlling for these and similar features, the time variable is significant. There is a secular trend against public firms emerging as public firms. Column (6) shows the trend via the year variable. [13:  In unreported regressions, we find other measures of firm size—such as number of employees and revenue—are not statistically significantly related to the decision of whether to remain public or go private and do not improve the goodness of fit of the model. This difference may be explained by the fact that more assets increase a firm’s need for capital more than employees or revenue.
Whereas assets are typically purchased or built by the firm initially to generate profits over many future years, and must typically therefore be financed, employees are effectively “rented” for a flexible term.  Having more employees at the outset of bankruptcy does not necessarily require much more in the way of capital, particularly when labor generates revenue about as swiftly as workers are paid or when the size of the workforce is flexible and responsive to demand. Even if the firm entered into collective bargaining before bankruptcy, bankruptcy provides firms with renegotiation paths. See 11 U.S.C. § 1113 (rejection of collective bargaining agreements).] 




[bookmark: Table1]Table 1: Early Predictors of Emergence as a Publicly Traded Company

	
	(1)
	(2)
	(3)
	(4)
	(5)
	(6)

	
	Capital
	Industry
	Advisors
	Court
	Intercompany
	Trend

	Log Assets
	0.0976***
	0.0961***
	0.0986***
	0.0962***
	0.0995***
	0.101***

	
	(0.0106)
	(0.0104)
	(0.0113)
	(0.0116)
	(0.0114)
	(0.0111)

	
	
	
	
	
	
	

	EBIT
	-0.0177***
	-0.0154***
	-0.0136***
	-0.0136***
	-0.0136***
	-0.0142***

	
	(0.00291)
	(0.00256)
	(0.00267)
	(0.00265)
	(0.00270)
	(0.00274)

	
	
	
	
	
	
	

	Prime Rate at Filing
	0.0247***
	0.0248***
	0.0269***
	0.0271***
	0.0285***
	-0.00630

	
	(0.00528)
	(0.00523)
	(0.00595)
	(0.00607)
	(0.00593)
	(0.00880)

	
	
	
	
	
	
	

	Obtained DIP Financing
	-0.163***
	-0.176***
	-0.159***
	-0.159***
	-0.165***
	-0.116**

	
	(0.0344)
	(0.0347)
	(0.0354)
	(0.0359)
	(0.0353)
	(0.0359)

	
	
	
	
	
	
	

	Intercompany Claims
	
	
	
	
	0.273**
	0.235*

	
	
	
	
	
	(0.0940)
	(0.0915)

	
	
	
	
	
	
	

	Year
	
	
	
	
	
	-0.0156***

	
	
	
	
	
	
	(0.00303)

	
	
	
	
	
	
	

	Industry
	No
	Yes
	Yes
	Yes
	Yes
	Yes

	
	
	
	
	
	
	

	Advisors
	No
	No
	Yes
	Yes
	Yes
	Yes

	
	
	
	
	
	
	

	Court
	No
	No
	No
	Yes
	No
	No

	R2
	0.134
	0.152
	0.232
	0.233
	0.240
	0.267

	N
	825
	825
	825
	824
	825
	825




Robust standard errors in parentheses.  Linear probability model is shown; results are qualitatively similar with logit or probit models. Main results are robust to clustering standard errors at the year level or using classical standard errors. Assets and EBIT are in real 2022-dollar terms. Log assets are the natural logarithm of assets at petition in millions of real dollars. Assets at petition come from schedule A of the Bankruptcy petition or the first 10-K or 10-Q filed during the bankruptcy.  EBIT comes from the last 10-K filed before bankruptcy and is in billions of real 2022 dollars. The following are binary indicator variables: Obtained DIP Financing and Intercompany Claims. Industry control indicators use Fama–French 5-industry classification. The Advisors indicator controls for the attorneys for the debtor and the creditors committee. The court indicator variables control for filings in NY, DE, or other. Court also includes judicial experience, defined as the number of years of experience the bankruptcy judge had on the bench as of the bankruptcy filing date. Court variables were not statistically significant predictors.
+ p < 0.10, * p < 0.05, ** p < 0.01, *** p < 0.001




[bookmark: Table2]Table 2: Late Predictors and Correlates of Emergence as a Publicly Traded Company

	
	(1)
	(2)
	(3)

	
	Duration & Exit Interest Rates
	363 Sale
	Trend

	Log Assets
	0.104***
	0.0915***
	0.0928***

	
	(0.0114)
	(0.0112)
	(0.0109)

	
	
	
	

	EBIT
	-0.0126***
	-0.00973**
	-0.0104**

	
	(0.00278)
	(0.00366)
	(0.00366)

	
	
	
	

	Prime Rate at Filing
	0.0168+
	0.0152+
	-0.00546

	
	(0.00887)
	(0.00852)
	(0.00931)

	
	
	
	

	Obtained DIP Financing
	-0.163***
	-0.143***
	-0.0970**

	
	(0.0348)
	(0.0342)
	(0.0348)

	
	
	
	

	Intercompany Claims
	0.263**
	0.202*
	0.166+

	
	(0.0955)
	(0.0931)
	(0.0899)

	
	
	
	

	Prime Rate at Disposition
	0.0296**
	0.0233*
	0.00165

	
	(0.0105)
	(0.0102)
	(0.0109)

	
	
	
	

	Duration
	-0.0482***
	-0.0315**
	-0.0436***

	
	(0.0110)
	(0.0109)
	(0.0114)

	
	
	
	

	363 Sale
	
	-0.293***
	-0.281***

	
	
	(0.0342)
	(0.0338)

	
	
	
	

	Year
	
	
	-0.0158***

	
	
	
	(0.00318)

	
	
	
	

	Industry
	Yes
	Yes
	Yes

	
	
	
	

	Advisors
	Yes
	Yes
	Yes

	R2
	0.265
	0.306
	0.329

	N
	822
	822
	822



Robust standard errors in parentheses.  Linear probability model is shown; results are qualitatively similar with logit or probit models. Main results are robust to clustering standard errors at the year level or using classical standard errors. Assets and EBIT are in real 2022-dollar terms. Log assets are the natural logarithm of assets at petition in millions of real dollars. Assets at petition come from schedule A of the Bankruptcy petition or the first 10-K or 10-Q filed during the bankruptcy.  EBIT comes from the last 10-K filed before bankruptcy and is in billions of real 2022 dollars.  The following are binary indicator variables: Obtained DIP Financing; Intercompany Claims; and 363 Sale. Industry control indicators use Fama–French 5-industry classification. The Advisors indicator controls for the attorneys for the debtor and the creditors committee.
+ p < 0.10, * p < 0.05, ** p < 0.01, *** p < 0.001


Why are firms with more assets more likely to remain public? Private capital may still not be plentiful enough to purchase or fully finance the largest public firms.  Alternatively, larger firms may anticipate buy-side M&A activity and want liquid securities for currency for acquisitions.[footnoteRef:14] Continued access to public markets may be more valuable to larger firms. This is consistent with prior research finding that going public or remaining public is more beneficial to larger firms and less beneficial, or proportionately more costly, to smaller ones.[footnoteRef:15] [14:  Bankrupt firms often have net operating losses that can be carried forward as a tax shield if they acquire firms with taxable income. However, tax rules make it more challenging for a firm with taxable income to shield itself from taxes by acquiring a firm with loss carry forwards. See Mark Campisano & Roberta Romano, Recouping Losses: The Case for Full Loss Offsets, 76 NW. U. L. REV. 709 (1981); Marcel Olbert, The Impact of Tax Shields on Bankruptcy Risk and Resource Allocation (July 19, 2024), https://ssrn.com/abstract=3467669 or http://dx.doi.org/10.2139/ssrn.3467669.]  [15:  Paul Rose & Steven Davidoff Solomon, Where Have All the IPOs Gone: The Hard Life of the Small IPO, 6 HARV. BUS. L. REV. 83 (2016); Mark J. Roe & Charles C. Y. Wang, Half the Firms, Twice the Profit, __ J.L. FIN. & ACCT. __ (2025). See also Kate Litvak, The Effect of the Sarbanes-Oxley Act on Non-US Companies Cross-Listed in the US, 13 J. CORP. FIN. (2007); Robert P. Bartlett, Paul Rose & Steven Davidoff Solomon, The Small IPO and the Investing Preferences of Mutual Funds, 47 J. CORP. FIN. 2017).] 

Firms with higher EBIT prior to bankruptcy are more likely to go private.  Firms with higher earnings and cash flows should be better able to internally finance operations, or to obtain more debt financing on favorable terms. Higher cash flow increases the extent to which firms can access private capital—which is primarily in the form of debt[footnoteRef:16]—and reduces their need for public shareholders.  [16:  Jared A. Ellias & Elisabeth De Fontenay, Law and Courts in an Age of Debt, 171 U. PA. L. REV. 2025 (2023).] 

[bookmark: _Ref175141114][bookmark: _Ref175067091]Firms that have DIP financing at the start of the proceeding are more likely to emerge as private firms. By definition, those firms have access to private debt capital. The DIP financing relevance might be explained by anticipation of post-bankruptcy exit strategies. According to this view, since DIP financing is typically short term and expensive, the choice to obtain DIP financing aligns with a pre-planned strategy of quickly selling the firm. The two correlate. Some also argue that DIP lenders may push for a quick sale, even if such a sale is not value-maximizing for claimants as a whole,[footnoteRef:17] while others have pointed out advantages of creditor control or of an optional auction regime that helps resolve valuation disputes.[footnoteRef:18] Normative views aside, the literature has generally found evidence, consistent with our findings, that DIP financing implicates the direction a bankruptcy will take.[footnoteRef:19] [17:  Anthony J. Casey, The Creditors’ Bargain and Option-Preservation Priority in Chapter 11, 78 U. CHI. L. REV. 759 (2011); Kenneth M. Ayotte & Edward R. Morrison, Creditor Control and Conflict in Chapter 11, 1 J. LEGAL ANAL. 511 (2009); Lynn M. LoPucki & Joseph W. Doherty, Bankruptcy Fire Sales, 106 MICH. L. REV. 1 (2007); Jared A. Ellias & Robert Stark, Bankruptcy Hardball, 108 CALIF. L. REV. 745 (2020); Mark J. Roe & Frederick Tung, Breaking Bankruptcy Priority: How Rent-Seeking Upends the Creditors’ Bargain, 99 VA. L. REV. 1235 (2013); Kenneth Ayotte & Jared A. Ellias, Bankruptcy Process for Sale, 39 YALE J. ON REG. 1 (2022); Melissa B. Jacoby & Edward J. Janger, Ice Cube Bonds: Allocating the Price of Process in Chapter 11 Bankruptcy, 123 YALE L.J. 862 (2013).]  [18:  Roe & Simkovic, Bankruptcy’s Turn to Market Value, supra note 5; Douglas G. Baird & Bob Rasmussen, The End of Bankruptcy, 55 STAN. L. REV. 751 (2002).]  [19:  Barry E. Adler, Vedran Capkun & Lawrence A. Weiss, Value Destruction in the New Era of Chapter 11, 29 J.L. ECON. & ORG. 461 (2013).] 

In Table 2, columns (1) and (2), we see that a shorter duration in bankruptcy increases the probability that a firm will remain public. And while a 363 sale does dramatically reduce the probability that a firm will remain public—as shown in Table 2 columns (2) and (3)—the coefficients on bankruptcy duration and DIP financing remain significant and negative even after controlling for 363 sales. This is consistent with the view that shorter bankruptcies are typically less costly.[footnoteRef:20] It is also consistent with the view that remaining public facilitates valuation—or efforts to bypass the need for valuation—and helps resolve bankruptcies faster.[footnoteRef:21] [20:  Roe & Simkovic, Bankruptcy’s Turn to Market Value, supra note 5.]  [21:  Id. ] 

Higher prevailing interest rates at filing and at exit increase the likelihood that a firm will remain public in most specifications. Table 1 controls for interest rates at filing, while Table 2 controls for interest rates both at filing and at disposition. The relationship between higher interest rates and remaining public are consistent with the interpretation that the availability and cost of private capital—which is more tilted toward debt compared to public markets—informs the parties’ decision about whether the firm should remain public or go private. Lower interest rates may make acquisitions easier to finance and current market values more attractive. And indeed, interest rates become a weaker predictor of whether a firm will remain public once we control for whether the firm exited via a 363 sale, in Table 2, column (2). Interest rates cease to be a statistically significant predictor once the other factors are accounted for, as column (3) shows.
The results remain significant after controlling for industry, and industry controls increase the explanatory power of the model, as shown in Table 1, column (2).
The identities of the law firms advising the debtor and creditors committee are also relevant. In Table (1), column (3), we see the explanatory power (r-squared) of the model increasing with the advisory variables.
The forum of the bankruptcy (whether New York, Delaware, or a less popular jurisdiction) and the experience level of the judge does not help to explain the going private decision. Table (1), column (4) so indicates. This is consistent with prior research finding that modern bankruptcy is increasingly a deal-making and market-driven process in which courts often act as facilitators rather than decision-makers, particularly regarding business decisions.[footnoteRef:22] [22:  Mark J. Roe, Three Ages of Bankruptcy, 7 HARV. BUS. L. REV. 187 (2017); Roe & Simkovic, Bankruptcy’s Turn to Market Value, supra note 5; Baird & Rasmussen, supra note 16, at 751; Stuart C. Gilson, Edith S. Hotchkiss & Matthew G. Osborn, Cashing Out: The Rise of M&A in Bankruptcy (2016), http://papers.ssrn.com/abstract=2547168; Alan Schwartz, A Contract Theory Approach to Business Bankruptcy, 107 YALE L.J. 1807, 1808 (1998); Barry E. Adler, The Creditors' Bargain Revisited, 166 U. PA. L. REV. 1853 (2018); Anthony J. Casey, Chapter 11's Renegotiation Framework and the Purpose of Corporate Bankruptcy, 120 COLUM. L. REV. 1709 (2020); David A. Skeel & George Triantis, Bankruptcy’s Uneasy Shift to a Contract Paradigm, 166 U. PENN. L. REV. 1777, 1779–81 (2018); Mark J. Roe, Bankruptcy and Debt: A New Model for Corporate Reorganization, 83 COLUM. L. REV. 527 (1983).] 

Could the complexity of a public firm’s capital structure militate toward remaining public? We used the existence of intercompany claims as a proxy for capital complexity. Their presence does raise the chance that a firm will remain public, as shown in Table 1, column (5). Intercompany claims could reflect a more complex capital structure prior to bankruptcy—which is harder for a private company to handle—or a more litigious process.
In Table 1, column (6), and Table 2, column (3), we see that the time trend is negative and statistically significant, confirming that firms are becoming less likely to remain public (and more likely to go private) in bankruptcy over time, even after controlling for firm characteristics, key aspects of the bankruptcy process, and market conditions such as declining interest rates.



[bookmark: _Toc175068328]IV.  The Consequences of a Shift in Corporate Bankruptcy from Publicly Traded to Privately Held Firms 

[bookmark: _Toc175068329]A. The Overall Shift

Corporate bankruptcy has changed profoundly during the last four decades. Large cases have gone from involving mostly publicly traded debtor firms to being mostly privately held firms. Even companies that file bankruptcy as public firms now mostly emerge as privately held firms. Public firms disclose fundamental accounting and financial data quarterly, and disclose other material information more frequently. This information becomes available in a standardized format to investors, the general public, researchers, stock analysts, and journalists. This information is processed by investors, who use it to rapidly update market prices in liquid and relatively transparent securities markets, thereby condensing it into a readily digestible form that can help resolve valuation disputes in bankruptcy.  
By contrast, private firms are under no such disclosure obligations and disclose only limited, often contractually negotiated information to small groups of private investors, such as secured creditors or limited partners or LLC interest holders. Interests in such firms rarely trade, and trading prices and volumes are not reported to an exchange or other central database.

1. [bookmark: _Toc175068330]The Case Management Consequences of the Overall Shift

1. Degradation of valuation accuracy? This evolution brings to light a range of consequences that challenge traditional bankruptcy frameworks, particularly in areas of disclosure, market dynamics, valuation, and procedural fairness. A central feature of business bankruptcies is that the parties must place a value on the debtor and, if the parties cannot agree, the court must do so. During recent decades market value has come to define the valuation process, replacing older concepts of intrinsic value (that the market could not see but was thought to eventually catch up with the restructured firm). This market valuation has been buttressed by the availability of public information about the debtor and it implemented via widespread whole-firm sales, validated in an auction with competing bidders. But if less reliable information is available, bidders may become reluctant to bid. The market process could deteriorate, and insiders (with better information) could become even more dominant. 
Feedback to the bankruptcy process could diminish (and perhaps already has). That is, if the firm is publicly traded after bankruptcy and if the process badly valued the firm (either much too high or much too low), trading values in the months after the bankruptcy will signal to the parties and the court that mistakes were made. Some players will learn from their mistakes. But if the firm is no longer public, that information will not be as readily available and may not be available at all.  Feedback will deteriorate and perhaps disappear.
2. The 363 sale. More than one-third of the large firms filing for bankruptcy are now disposed of in 363 sales. Others are restructured with the sale value in the parties’ minds. With the absence of a liquid market for private firms’ securities, bankruptcy’s efforts to use markets to resolve valuation disputes will be set back. The only market will be the M&A market for 363 sales, not a market for its securities. The 363 sales process will take on even greater importance.
For the 363-sale market to function effectively, it is imperative to address inherent information asymmetries. A robust 363-sale process must be in place to ensure that potential qualified buyers, including those unfamiliar with the firm, have access to sufficient information and time to decide whether they wish to bid for the firm, and if so, how much. This necessitates thorough marketing efforts and comprehensive due diligence, without which the attractiveness and fairness of the 363-sale process would be compromised.
A rapid sales process raises fewer concerns for public than for private debtors.  For a public firm, publicly available information often puts investors, insiders, and acquirors on a more level playing field than for a private firm. Potential acquirors will often be aware well before the bankruptcy filing that the public debtor is distressed and could be sold in bankruptcy. The publicly-distributed financial statement will show the distress, the operating results, the debt service, and the cash flows—both their level and their direction. Management discussion and analysis of the firm’s business, prospects, and risks tell investors and potential acquirors much about the debtor. Plummeting equity prices, or bond defaults, tell investors what other investors think; these are observable for public firms, not for private ones. This public information lays the groundwork for competitive 363 sales.   
However, for a private firm, descent into distress can surprise those not privy to private information about the firm’s deteriorating condition. Management, large equity holders, and sophisticated institutional lenders may know, but outsiders and potential bidders generally will not.  Even though the 363-sale process is typically formally open to multiple bidders, outsiders might be unable to act quickly to gather and analyze private information. They may decline to bid.
Debtors can mitigate such concerns by soliciting multiple qualified bidders before the bankruptcy filing and sharing sufficient information for such potential bidders to determine whether they might wish to conduct due diligence and present an offer. To protect the integrity of a rapid sales process in a particular case, especially when the debtor is private, it will be incumbent on bankruptcy judges to ascertain whether debtors actually did enough before the bankruptcy to mitigate concerns about reduced competitiveness. Or judges may have to keep the bidding process open longer and better evaluate the flow of information from inside the firm to potential bidders. These will not be easy tasks.
3. Agency costs and insider power. Privately held firms can maintain strategic privacy during bankruptcy proceedings, particularly if their private controllers will profit from the firm doing so. Unlike their publicly traded counterparts, they are not under the same pressure to disclose sensitive information to the public in a standardized and readily accessible format, or to a wide array of stakeholders. This privacy allows insiders to manage the bankruptcy process with less outside scrutiny, and to avoid disclosing potentially sensitive information to competitors or suppliers or employees or customers, potentially leading to more favorable outcomes for those within the firm. In some settings, this privacy may increase the debtor’s value.  
This lack of scrutiny has a public downside. It can exacerbate agency costs and enable managers and sophisticated investors to extract rents from less informed or less sophisticated parties. Well-informed insiders in an environment where public information is poor can structure transactions that favors themselves. Winner’s curse features on bidding[footnoteRef:23] will be more prominent in such environments—outsiders will be wary of  outbidding the insiders for fear that the insiders have better information: if the insiders refuse to bid more, then they must think (and typically they are better informed) that the firm just is not worth the extra money. As such, some, and possibly many, outsiders will decline to bid for the private firm. Auctions under 363 will degrade and insiders will garner more value.  [23:  Richard Thaler, Anomalies: The Winner’s Curse, 2 J. ECON. PERSPS. 191 (1988).] 

Whatever disclosures do take place for private firms will be the result of contractual rights of creditors, bankruptcy rules and procedures, and court orders, and not from SEC regulation of public firms. The information contained in first day bankruptcy filings, in the solicitation for approval of a bankruptcy plan of reorganization, and in efforts to market the firm in bankruptcy to potential buyers and facilitate due diligence will take on much greater importance. Currently, first day filings are often incomplete. Basic information such as a complete schedule of assets and liabilities broken down by debtor entity may not be provided until weeks or in some cases months after an initial filing.[footnoteRef:24]   [24:  This assessment is based on authors’ review of bankruptcy dockets in dozens of cases where the parties litigated valuation disputes. See Roe & Simkovic, Bankruptcy’s Turn to Market Value, supra note 5.  Spotty coverage in several bankruptcy databases also suggests limited disclosure.] 

4. Liability management. Public firm boards of directors do not have the same incentives as sponsor-controlled boards of directors. For the latter boards, owners dominate the board, and this difference helps to explain the increased aggressiveness of debtors toward their lenders.[footnoteRef:25] Directors of public firms can maximize the value of an insolvent firm without worrying too much about whether that value redounds to the benefit of shareholders or creditors.[footnoteRef:26] Directors of publicly traded firms are typically not always strongly incentivized to aggressively favor shareholders over creditors. By contrast, sponsor-placed directors have high-powered incentives to keep every possible dollar for equity and, hence, tend to be more aggressive toward creditors.[footnoteRef:27]  [25:  Buccola, supra note 10, at 5.]  [26:  Odyssey Partners, L.P. v. Fleming Companies, Inc., 735 A.2d 386, 400–20 (Del. Ch. 1999); Production Resources Group, L.L.C. v. NCT Group, Inc., 863 A.2d 772, 787–90 (Del. Ch. 2004).]  [27:  Buccola, supra note 10, at 5. Cf. Michael C. Jensen, Eclipse of the Public Corporation, 67 HARV. BUS. REV. 61 (1989).] 

As a matter of Delaware corporate law, directors can pursue shareholders’ interests at creditors’ expense.[footnoteRef:28] Bankruptcy firms that are private on filing, or go private during the proceedings, will often limit creditors information about pre-bankruptcy liability management transactions.[footnoteRef:29] This constriction of information will pressure judges to decide whether an investigation of such pre-bankruptcy transactions is warranted—for example to determine of any of them constitute fraudulent transfers, preferences, or run afoul of creditors’ contractual protections.[footnoteRef:30] If an investigation is warranted, the judge will have to decide how large of a budget and how much time should be set aside for such an investigation, and whether the investigation should be conducted by counsel for an independent committee of directors, by a creditors committee, or by a court-appointed examiner. The court making these decisions for private companies will initially have limited information about the underlying facts, as compared to the court making such decisions for public companies.  [28:  Quadrant Structured Prod. Co. v. Vertin, 102 A.3d 155, 172, 184-85, 185-87 (Del. Ch. 2014), reconsideration denied, No. CIV.A. 6990-VCL, 2014 WL 5465535 (Del. Ch. Oct. 28, 2014); Quadrant Structured Prod. Co., Ltd. v. Vertin, No. CV 6990-VCL, 2015 WL 6157759, at *1, 10-11, 20–21 (Del. Ch. Oct. 20, 2015), aff'd, No. 210, 2016, 2016 WL 6438209 (Del. Oct. 31, 2016).]  [29:  Liability management transactions typically involve the debtor sending assets into a subsidiary—to the benefit of some creditors and detriment of some old ones—or prioritizing some creditors over others in exchange transactions.]  [30:  See, e.g., Final Report of Examiner Richard J. Davis, Caesars Entertainment Operating Company, Inc., Case No. 15-01145 (ABG), U.S. Bankr. N.D. Ill. Docket No. 3401, (Mar. 15, 2016).] 

5. Judicial responsibility. There will be more reasons for the judge to more strongly police bankruptcy’s information disclosure process. This is embedded in the Code.[footnoteRef:31] For a firm that was public when it filed, claimants who need to vote on a plan of reorganization and potential bidders who may want to participate in a 363 sale, already have a good base of information with which to value the firm.  Bankruptcy disclosures supplement this information by providing additional information that is more up-to-date and more detailed. But if the pre-filing firm was private and did not report under the securities laws, neither bidders nor claimants can start their valuation by looking over the recent 10-K. The judge will have more reason to police information disclosure and, even with the policing, the private firm information could well be a weaker foundation on which to accurately value the debtor and to generate 363 bidders.  Judges will have to assess the benefit of gathering and disclosing more information.  For private firms, they will have to do so without the touchstone of materiality under securities regulation setting a minimum floor on the level of disclosure—and of having a usually-reliable informational base to work with. [31:  11 U.S.C. § 1125.] 

6. Limited options. Rights offerings have become a popular method of arranging exit financing for debtor firms. In a rights offering, disbursed junior claimants are offered an opportunity, prior to the effective date of the plan, to buy new equity in the restructured firm. The cash raised is used, inter alia, to repay seniors and de-lever the firm.  This enables disbursed junior claimants to effectively buy back the firm from seniors. Rights offerings have primarily been analyzed in firms that were publicly traded when they filed, and firms that use rights offerings are also more likely to emerge as public.[footnoteRef:32] [32:  Gunjan Seth, Do Rights Offerings Reduce Bargaining Complexity in Chapter 11? at 16 (SSRN working paper, Nov. 28, 2023), www.ssrn.com/abstract=4250057.] 

But rights offerings may face unique challenges in the context of private firms. The question arises as to how rights offerings operate when firms emerge as private entities. Do these mechanisms, traditionally associated with public firms with liquidly traded securities, translate effectively into the private realm?  
Prominent “relative priority” bankruptcy reform proposals would compensate lower-ranked claimants with options to buy back the firm if it turns out to be valuable enough to repay seniors in full within a few years after the bankruptcy. These are ambitious proposals, with a major justification being the need to reduce juniors’ incentive to delay the proceedings when they have nothing to lose (to see if the firm turns around) and seniors’ incentive to hastily restructure (even if more time would lead to a more thoughtful restructuring).[footnoteRef:33] The American Bankruptcy Institute, in its major proposal to revamp bankruptcy, had such a proposal.[footnoteRef:34] If implemented, and successful, proponents expect major benefits for bankruptcy. [33:  Casey, supra note 15, at 761. See generally Douglas G. Baird, Priority Matters: Absolute Priority, Relative Priority, and the Costs of Bankruptcy, 165 U. PA. L. REV. 785 (2017).]  [34:  AMERICAN BANKRUPTCY INSTITUTE, COMMISSION TO STUDY THE REFORM OF CHAPTER 11, FINAL REPORT AND RECOMMENDATIONS 213–23, 239 (2014).] 

But such relative priority options would be difficult, and perhaps not feasible, to implement on private debtor firms.[footnoteRef:35] The required options rarely trade even for stable public firms. Such options are generally not available to trade for private firms—the information needed is just unavailable. And the effort to value them (by the parties and the court) would be particularly difficult for private firms. [35:  Mark J. Roe & Michael Simkovic, Absolute Priority, Relative Priority, and Valuation Uncertainty in Bankruptcy, 125 U. PA. L. REV. __ (2025).] 

7. Weakened public good quality of bankrupts’ information. Information generated to comply with mandatory disclosures is often a public good, providing an important window to all into different industries and different aspects of the economy.[footnoteRef:36] It facilitates capital allocation (and is sometimes feared by firms with specialized information and opportunities.) As firms go private in bankruptcy and as the bankruptcy process is dominated by firms that were private even before bankruptcy, the absence of SEC mandated disclosure requirements will reduce the quality of information for stressed potions of the filing industries. Allocative and investment efficiency should therefore decline.[footnoteRef:37]  [36:  See, e.g., John C. Coffee, Jr., Market Failure and the Economic Case for a Mandatory Disclosure System, 70 Va. L. Rev. 717, 722 (1984); Hillary A. Sale, Disclosure's Purpose, 107 GEO. L.J. 1045, 1046 (2019); Merritt B. Fox, Retaining Mandatory Securities Disclosure: Why Issuer Choice Is Not Investor Empowerment, 85 VA. L. REV. 1335 (1999).]  [37:  Even when courts mandate disclosure of information, limited access to PACER (Public Access to Court Electronic Records) and the associated fees may still produce information asymmetries. The restricted availability of information on PACER, coupled with the financial barriers posed by access fees, disproportionately impacts smaller creditors and the public, who may lack the resources to obtain crucial information. This creates an asymmetry where insiders, with greater access to resources, can exploit their informational advantage.] 

The conceptual point can be imagined by considering a shrinking industry. Investors and firms in that industry assess whether to invest more, or to induce their own firms to contract more, based in part on what they see happening in the rest of the industry. If important firms in the industry were once public (with transparent sales and profit information) but now are private post-bankruptcy, then that informational public good is unavailable to other investors and companies. It’s available only to the private owners of the emerged firm. (Whether that is socially costly or valuable cannot be assessed in the abstract, and indeed a prominent literature has argued for greater investor and firm choice about the extent of disclosure[footnoteRef:38]; all we can say is that some level of public information as a public good is valuable.)[footnoteRef:39] [38:  See, e.g., Roberta Romano, Empowering Investors: A Market Approach to Securities Regulation, 107 YALE L.J. 2359, 2361–62 (1998). ]  [39:  The bankruptcy process has an offsetting quality. Firms that were private and therefore “dark” were not disclosing public information when they entered bankruptcy. The bankruptcy process will force out some information, increasing whatever public good quality wider information distribution provides.] 

A potential example: online sales from companies like Amazon are fundamentally remaking—and shrinking—brick and mortar retailers. Investors in brick and mortar retailers in malls, downtowns, and elsewhere can be helped in their decision on whether to invest more or contract more from assessing what is happening to other, similar retailers that file for, and emerge from, bankruptcy. But since these are increasingly private companies, that information is unavailable. More firms are flying blind (or at least with less information). The bankruptcy disclosure process will become important for industry-wide assessments, as the SEC-mandated information flow narrows, or disappears.
A fundamental question arises regarding the scope of disclosure: should it be broad-based, available to all stakeholders, or selectively provided only to impaired investors? The selective approach, while potentially benefiting key stakeholders, risks deepening the informational divide, giving insiders a substantial leg up in the bankruptcy process. In the absence of public firms subject to securities regulations mandating minimum levels of disclosure, disagreements between the parties over required levels of disclosure may become more heated and contentious, and the decisions judges make on these issues may take on unprecedented importance.
A comparison with European bankruptcy practices, where most bankruptcies, we understand, are private and information is poor, highlights the risks of insufficient disclosure. The European experience serves as a cautionary tale. Without proper information channels, the 363-sale process becomes less attractive to potential buyers, ultimately undermining the effectiveness of bankruptcy resolutions.
 8. Politicization and legitimacy. The lack of transparency could trigger critics of large firms, financiers, and bankruptcy to criticize the results more vigorously. The process will appear to many to be one in which insiders gain disproportionately.[footnoteRef:40]  In the context of 363 sales, some courts take process-based criticisms seriously and have developed doctrines to address them.  But if a similar bottoms-up approach does not assuage critics more broadly, there is a risk that they will press more strongly for uniform legislative reforms. [40:  Stop Wall Street Looting Act, 117th Cong., 1st Sess. (2023) (introduced by Senator Warren for herself and Senators Baldwin, Brown, Merkeley, and Sanders).] 

[bookmark: _Toc175068331]Conclusion

Corporate bankruptcy is shifting from a process that primarily serves publicly traded to privately held firms. In large measure, this shift has already happened. 
This transformation has complex consequences. The bankruptcy courts and bankruptcy academics have labored to devise mechanisms that facilitate the rapid, efficient restructuring of large public firms. But public firms are decreasing as the locus of large firm restructurings, which are going private. The privatization of bankruptcy will challenge the efficacy of 363 sales—which now constitute more than a third of public firm restructurings—and erode the information base on which claimants decide how to restructure. As the bankruptcy landscape evolves, new strategies and legal frameworks will be needed to deal with bankruptcy’s basic goals of fair, transparent, and efficient corporate bankruptcies.
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