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ORIGINS OF THE RULE OF LAW 

Ancient Greek and Roman scholars first argued that law, 
not a ruler’s whims, should govern society. 1  Medieval 
England built on this idea.  In 1215, the Magna Carta 
established that a king could not punish citizens without 
due process, 2 and later that century, legal scholar Henry de 
Bracton described the English legal system as “[n]ot under 
man but under God and law.” 3  

The modern concept of the rule of law took shape in 17th-
century England in response to the political and economic 
upheaval of the civil war and the Glorious Revolution. 4  
John Locke argued that lawmakers must obey the laws they 
pass. 5  Montesquieu added that true liberty requires a 
system where power checks power. 6  The Framers drew 
heavily on Locke and Montesquieu, and Madison defended 
these principles in the Federalist Papers (Nos. 47–48). 7  
The Massachusetts and Virginia declarations similarly 
embraced “a government of laws and not of men.” 8 

TWO DIFFERING VANTAGE POINTS 

1. Instrumental (procedural):   
Laws must be general, prospective, clear, and knowable.   
They must apply to everyone and look forward, not 
backward.  Even an authoritarian regime can satisfy 
these basic procedural requirements. 9 
2. Functional (substantive):   
Connects those legal procedures directly to freedom, 
liberty, and democracy.  This is the version many  
Americans think of today. 10 

INSTRUMENTALISM VS. FUNCTIONALISM 

Separation of powers is not strictly an element of either 
the instrumental or functional view.  Rather, it is the 
procedural means many scholars consider necessary to 
accomplish the Constitution’s substantive liberty-
enforcing end. 11 

As a general rule, instrumentalists would strike down 
actions that exceed a branch’s textual authority, regardless 
of practical policy justifications (like in Trump v. 
Slaughter). 12  Functionalists look at whether shared or 
overlapping powers are narrow, justified, and harmless to 
another branch’s core role (like in Morrison v. Olson). 13   
Members of the modern Supreme Court across the 
ideological spectrum, including Justices Thomas, Breyer, 
Kagan, Gorsuch, Kavanaugh, and Jackson have described 
separation of powers as an important safeguard for the rule 
of law. 14  However, they often disagree over how rigorously 
it should be enforced, and they frequently split along 
instrumental and functional lines when testing these 
boundaries.  

  CASE STUDY:  WORCESTER V. GEORGIA (1832) 

Between 1828 and 1830, Georgia passed a series of 
“extension acts” designed to dissolve the Cherokee 
government, strip the Tribe of its legal rights, and annex 
its land.  In Worcester v. Georgia, the Supreme Court 
unanimously ruled that Georgia could not extend its state 
laws over Cherokee territory. 15  Georgia refused to even 
show up in court; President Andrew Jackson declined to 
enforce the ruling; and the Senate ultimately approved a 
land-removal “treaty” that the Cherokee Nation never 
authorized. 16  This institutional failure led directly to the 
forced displacement of over 16,000 Cherokees in a tragic 
march known as the Trail of Tears, resulting in thousands 
of deaths from exposure, disease, and starvation. 17  All in 
complete disregard of the Supreme Court’s decision. 

The rule of law failed because the President and Congress 
failed to put the Constitution and limits on their respective 
roles—the rule of law—first, preferring partisan or political 
interests. 18  As this case shows, under our Constitution, 
rule-of-law breakdowns usually involve the tag team 
actions of governmental branches, rather than of just one 
branch.    

A RECURRING HISTORICAL TEST 

Many major constitutional disputes in U.S. history, 
including Abraham Lincoln’s suspension of habeas 
corpus, the Supreme Court’s desegregation decisions, 
President Nixon’s claims that any presidential act is “not 
illegal” during Watergate, and the Supreme Court’s 2024 
immunity ruling in Trump v. United States 19 have 
featured vigorous debates about the rule of law through 
the lens of the separation of powers.   These cases illustrate 
that, under the United States’ Constitution, the rule of law 
is not just a political norm.  It is baked into the separation 
of powers itself.  

THE JUDICIAL PERSPECTIVE 

Because the Constitution has assigned to the Judicial 
Branch the duty to interpret and apply the Constitution, 
the Article III courts serve as a rule-of-law fulcrum when 
they issue separation-of-powers decisions.  For courts,  the 
rule of law is not a political or philosophical matter.  Nor 
is the rule of law just a positive social value.  Instead, the 
separation of powers encapsulates the rule of law, and it is 
why our system of checks and balances exists.  So when 
confronted with separation of powers issues, the measure 
of the courts’ decision-making should not be which 
President appointed which judge, or the political 
popularity of the ruling.  The proper touchstone is the 
decision’s effectuation of the rule of law.  Once a court does 
its job, ”[l]et the Nation * * *  do theirs.” 20 
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