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I believe that  once it  is  conceded,  as  it 
is in this case, that  the commerce  involyed 
is foreign commerce, that fact alone should 
be enough to prevent a state from control- 
ling what may, or what must, move in the 
stream of that commerce. 

 
 

 
 

333    u.s. 10 

JOHNSON v. UNITED STATES. 
No. 329. 

Argued Dec. 18, 1947. 
Feb.  2, 1948. 

I. Searches and seizures c8=>7(27) 
Where government enforcement agents 

traced odor of burning opium to hotel room 
and under color of office demanded entry, 
entry granted in  submission  to  authority 
did not operate as waiver of constitutional 
rights against illegal searches and seizures. 
U.S.C.A.Const. Amend. 4. 

2. Searches and seizures ®=>7(5) 
If the presence of odor is testified to 

before a magistrate and he finds the affiant 
qualified to know the odor, and it is one 
sufficiently distinctive to identify a forbid- 
den substance, it might be found to justify 
issuance of a search warrant. U.S.C.A. 
Const. Amend. 4. 

3. Searches and seizures ®=>7(1) 
The Fourth Amendment does not deny 

law enforcement the support of the usual 
inferences which reasonable  men  draw 
from evidence, ·but  its  protection  consists 
in requiring that those inferences be drawn 
by a neutral and detached magistrate in- 
stead of being judged by government en- 
forcement agents. U.S.C.A.Const. Amend.  
4. 

4. Searches and seizures ®=>7(1) 

5. Searches and seizures e=>7(20) 
Where experienced federal narcotic 

agents traced distinctive and unmistakable 
odor of burning opium to hotel room, but 
officers did not know who was occupying 
room, search of room without warrant was 
not   justified.    26  U.S.C.A.  Int.Rev. Code, 
§ 2553(a); Narcotic Drugs Import and 
Export  Act, § 2,  21 U.S.C.A.  §  174; U.S. 
C.A.Const. Amend. 4. 

 
6. Arrest c8=>63(3, 4) 

Under Washington law, arrest without 
warrant could be valid only if for a crime 
committed in presence of arresting officer,  
or for a felony of  which  he  had  reasona- 
ble cause to believe defendant guilty. 

7. Arrest ®=>62 
State law determines validity  of  ar- 

rest by federal enforcement  agents  with- 
out warrant. 

 
8. Arrest ®=>63(4), 71 

Searches and seizures ®=>7(12) 
Where experienced federal narcotic 

agents traced distinctive and unmistakable 
odor of burning opium to hotel room, offi- 
cers did not know who was occupying room 
but _demanded entry under color of office 
and arrested defendant on discovering that 
she was only person in room, the arrest 
without warrant was unlawful, and search 
without warrant could  not  be  justified  as  
an incident to arrest. 26 U.S.C.A. Int.Rev. 
Code, § 2553(a); Narcotic  Drugs  Import 
and Export Act, § 2, 21 U.S.C.A. § 174; 
U.S.C.A.Const. Amend. 4. 

9. Searches and seizures ®=>7(10) 
An officer gaining access to private 

living quarters under color of office and of 
the law which he personifies must have 
some valid basis in law for the intrusion. 
U.S.C.A.Const. Amend. 4. 

Mr. Chief Justice VINSON, Mr. Justice 
BLACK, Mr. Justice REED, and Mr. Jus- 
tice BURTON dissenting. 

When  the   right  of   privacy must  rea-    
sonably yield to the right of search is, as 
a rule, to be decided by a  judicial  officer, 
not by a policeman or government enforce- 
ment agent. U.S.C.A.Const. Amend. 4. 

On writ of Certiorari to the United 
States Circuit Court of Appeals for the 
Ninth Circuit. 
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Anne Johnson was convicted of  violat- 
ing the federal narcotic laws, the  convic• 
tion was affirmed, 162 F2d 562, and • t he 
defendant brings certiorari. 

Reversed. 
u. 

Mr. James Skelly Wright, for  petitioner. 

Mr. Robert Erdahl, of Washington, D. C., 
for respondent. 

 
Mr. Justice JACKSON delivered the 

opinion of the Court. 
Petitioner was convicted on four counts 

charging violation of federal narcotic 
laws.1 The  only  question which  brings 
the case here is whether it was lawful, 
without a warrant of any kind, to arrest 
petitioner and to search her living quarters. 

121 
Taking the Government's version of dis- 

puted events, decision would rest on these 
facts: 

At about 7:30 p. m. Detective Lieutenant 
Belland, an officer of the  Seattle  police 
force narcotic detail, received information 
from a confidential informer,  who  was also 
a known narcotic user, that unknown per- 
sons were smoking opium in the Europe 
Hotel. The in former was taken back to the 
hotel to interview the manager, but he r 
turned at once saying he could smell bum• 
ing opium in the hallway. Belland· eom• 
municated with feder:il narcotic agents and 
between 8 :30 and 9 o'clock went  back  to 
the hotel with four such agents. All were 
experienced in narcotic work and recog- 
nized at once a strong odor  of  burning 
opium which to them was distinctive and 
unmistakable. The odor led to Room  1. 
The officers did not know who was occupy- 
ing that room. They knocked and a voice 
inside asked who was there. "Lieutenant 
Belland," was the reply. There was a slight 
delay, some "shuffling or  noise"  in  the 
room and then the defendant opened the 
door. The officer said, "I want  to  talk  to 
you a little bit." She then, as he describes 

1 Two counts charged violation of I 
2553(a)  of  the  Internal   Revenue   Code, 
26  U.S.C.  §  25;'.13(11),   26  U.S.C.A.  Int. 
Rev.Code,    §   2553(a),    and    two  counta 

it, " tepped back acquiescently and admit- 
ted us." He said, "I want to talk  to  you 
about the opium smell in the room  here." 
She denied that there was such  a  smell. 
Then he said, "I want you to consider 
yourself under arrest because we  are going 
to  search  the  room."  The  search   turned 
up in.::.-iminating opium and smoking ap- 
paratus, the latter being warm, apparently 
from recent use. This  evidence  the  Dis- 
trict Court refused to suppress before trial 
and admitted over defendant's objection at 
the trial. Conviction resulted and the  Cir- 
cuit Court of Appeals affirmed.2 

The defendant challenged the search  of 
her home as a violation of the rights se- 
cured to her in common with others, by the 
Fourth Amendment to the Constitution. 

13 
The Government defends the search as le• 
gaily justifiable, more particularly as inci- 
dent to what it  urges was a  lawful arrest 
of the person. 

L 
The Fourth Amendment to the Constitu- 

tion of the United States provides; 

"The right of the people to be secure in 
their persons, houses, papers, and effects, 
against unreasonable searches and seizur-es, 
shall not be violated, and no Warrants shall 
issue, but upon probable  cause,  supported 
by Oath or affirmation, and particularly de- 
scribing the place to be searched,' and the 
persons or things to be seized." 

[1] Entry to defendant's living quar- 
ters, which was the beginning of the search, 
was demanded under color of office. It was 
granted in submission to authority rather 
than as an unders tanding· and intentional 
waiver of a constitutional right. Cf. Amos 
v. United States, 255 U.S. 313, 41 S.Ct. 266, 
65 L.Ed. 654. 

[1] the time entry was demanded the 
officers were possessed of evidence which a 
magistrate might have found to be probable 
cause for issuing a search warrant. We 
cannot sustain defendant's conten ion, er- 

 
charged violation of the Narcotic Drugs 
Import and Export Act, aa amend.,J, 21 

U.S.C. § 174, 21 U.S.C.A. I 174. 
I 9 Cir., 162 F.2d 562. 
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roneously  made,  on  the  strength  of   Tay-   freedom   from    surveillance.   When    the 
tor v. United States,  286  U.S.  1,  52  S.Ct. right  of  privacy  must  reasonably  yield  to 
4o6, 76 L.Ed. 951, that odors cannot be evi- the right of search is, as a  rule,  to  be  de- 
dence S1lfficient to constitute probable cided by a  judicial officer,  not by a  police-  
grounds  for  any search. That decision held  man  or  Government  enforcement   agent. 
only  that  odors  alone do  not  authorize  a  [5]   There  are  exceptional  circumstanc- 
search  without warrant.  If  the   presence   es  in  which,  on  balancing  the  need  for  cf 
of odors is testified to before a magistrate fective law enforcement against the 
and he finds the affiant qualified to know the 115 right 
odor, and it is one sufficiently distinctive to 
identify a forbidden substance, this Court 
has never held such a basis insufficient to 
justify issuance of a search  warrant.  In- 
deed it might very well be found to be evi- 
dence of most persuasive character. 

(3, 4] The point of the Fourth Amend- 
ment, which often is not grasped by zealous 
officers, is not that it denies law enforce- 

 
14 

the support of the usual inferences 
which reasonable men draw from evidence. 
Its protection consists in  requiring  that 
those inferences be drawn by a neutral and 
detached magistrate instead of  being  judg- 
ed by the officer engaged in the often com- 
petitive enterprise of ferreting out crime.3 

Any assumption that evidence sufficient to 
support a magistrate's disinterested deter- 
mination to issue a search warrant will jus- 
tify the officers in making a search  without" 
a warrant would reduce  the  Amendment  to 
a nullity and leave the people's homes se- 
cure only in. the discretion of police offi- 
cers.• Crime, even in the privacy of one's 
own quarters, is, of course, of grave con- 
cern to society, and the law allows such 
crime to be reached  on  proper  showing. 
The right of officers to thrust  themselves 
into a home is also a  grave  concern, not 
only to the individual but to a society which 
chooses to dwell in reasonable security and 

of privacy, it may be contended that a mag- 
istrate's warrant for -iearch may be dis- 
pensed with. But this is  not  such  a  case. 
No reason is offered for not obtaining a 
search warrant  except  the   inconvenience 
to the officers and some slight delay neces- 
sary to prepare papers and present the evi- 
dence to a magistrate.  These  are  never  
very convincing reasons and, in these cir- 
cumstances, certainly are not enough to by- 
pass the constitutional requirement. No 
suspect was fleeing or likely to take flight. 
The search was of permanent  premises, not 
of a movable vehicle. No evidence or con- 
traband was threatened with removal or de- 
struction, except perhaps the fumes which 
we suppose in time  will  disappear.  But 
they were not capable at any time of being 
reduced to possession for presentation to 
court. The evidence of their existence be- 
fore the search was adequate and the test- 
imony of the officers to that  effect  would 
not perish from the delay of getting a war- 
rant. 

If the officers in this case were excused 
from the constitutional duty of presenting 
their evidence to a magistrate, it is difficult 
to think of a case in which it should be re- 
quired. 

II.  
[6-8] The Government contends, how- 

ever, that this search without warrant 

3 In United States v. Lefkowitz,  285 
U.S.  452,  464,  52 S.Ct. 420, 423,  76  L. 
Ed. 877, 82 A.L.R. 775, this Court  said: 
"* * * the informed and deliberate de- 
terminations   of   magistrates empowered 
to issue warrants  as  to  what  searches 
and seizures are permissible under the 
Constitution are to be preferred over the 
hurried action of officers and others who 
may happen to make arrests. Security 
against unlawful searches is  more  likely 
to be attained by resort to search  war- 
rants  than  by  reliance  upon  the  caution 

and sagacity of petty officers while a:ct.' 
ing under the excitement that attends the 
capture of persons accused of crime. 
• • *,, 

• , however  well  founded,  that an 
article sought is concealed in a dwell- ing 
house, furnishes no justification for a 
search  of  that  place  without  a  war- 
rant. And such searches are held  unlaw- 
ful notwithstanding facts unquestionably 
showing probable canse." Agnello v. 
United States, 269  U.S. 20, 33, 46 S.Ct.  
4, 6, 70 L.Ed. 145, 51 A.L.R. 409. 
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must be held valid because incident to an 
arrest. This alleged ground of validity re 
quires examination of the facts to deter- 
mine whether the arrest itself was lawful. 
Since it was without warrant, it could be 
valid only if for a crime committed in the 
presence of the arresting officer or for a 
felony of which he had reasonable cause to 
believe defendant guilty.5 

16 
The Government, in effect, concedes that 

the arresting officer did not have probable 
cause to arrest petitioner until he had en- 
tered her· room and found  her  to  be  the 
sole occupant.• It points out specifically, 
referring to  the  time  just  before  entry, 
"For at that time the agents did not know 
whether there was  one  or  several persons 
in  the  room.    It  was  reasonable  to believe 

that the room might have been an opium 
smoking   den." And   it   says,   " •    * * 
that when the agents were admitted to the 
room  and  found  only the  petitioner present 

illicitly possessed the narcotic." Thus the 
Government quite properly stakes the  rjght 
to arrest, not on the informer's tip and the 
smell the officers recognized before· entry, 
but on the•knowledge that she was alone in 
the room, gained only after, and wholly by 
reason of, their entry of her home. It was 
therefore their observations inside of her 
quarters, after they had obtained admission 
under color of their police authority, on 
which they made the a rrest.1 

(9) Thus the Government is obliged to 
justify the arrest by the search and at the 
same time to justify the search by 

1'2' 
the ar- 

rest. This will not do. An officer ga ining . 
access to private  living  quarters  under  color 
of his office and of the law which he per- 
sonifies must then have some valid ·bas is in 
law    for   the   intrusion. Any other rule 
would undermine "the right of the people 

they had a reasonable basi.s for believing to be secure in their persons, houses, papers 
that she had been smoking opium and thus and effects," 8 and would obliterate one of 

 
 

5  This   is   the   Washington   law. State 
v. Symes, 20 Wash. 484, 55  P. 626;  State 
v. Lindsey, 192 Wash. 356, 73 P.2d 738; 
State v. Krantz, 24  Wash.2d  350,  164  P. 
2d 453; State  v.  Robbins,  25  Waah.2d 
110, 169 P.2d 246.  State  law  determines 
the   validity   of   arrestl!   without  warrant. 
United  States  v. Di   Re, 332 U.S. 581, 68 
S.Ct. 222. 

6 The Government brief states that the 
question presented is "whether there was 
probable cause for the arrest  of  peti- 
tioner for possessing opium prepared for 
smoking and the  search  of  her  room  in 
a hotel incident thereto for contraband 
opium, where experienced narcotic agents 
unmistakably detected and traced the 
pungent, identifiable odor of burning opi- 
um emanating from her room and knew, 
before they  arrested  her,  that  she  wu 
the only person in the room." 

7 The Government also  suggests  that 
"In .a sense, the arrest was made in 'hot 
pursuit'.  *   •   *"   However,  we  find 
no element of "hot pursuit" in the arrest 
of one who was not in 11i.ght, was com- 
pletely surrounded by agents before she 
knew of their presence, who claims  with- 
out denial  that  she  was  in  bed  at  the 
time, and who made no  attempt  to  es- 
cape.  Nor  would  these  facts  seem   to 
meet the requirements  of  the  "Washing- 
ton Uniform Law on  Fresh  Pursuit." 
Session  Laws 1943, ch. 261. · 

8 In Gouled v. United States,  255  U.S. 
298, 302, 303, 41 S.Ct. 261, 263, 65 L.Ed. 
647, this Court said: "It would not· be 
possible to  add  to  the  emphasis  with 
which  the  framers  of   our   Constitution 
and this court (in Boyd  v.  United  States, 
116 U.S. 616, 6  S.Ct.  524,  29  L.Ed.  746, 
in Weeks v. United States,  232  U.S.  383, 
34 S.Ct. 341, 58 L.Ed. 652, L.R.A.1915B, 
834, Ann.Cas.1915C, 1177, and in Silver- 
thorne Lumber Co. v. United States,  251 
U.S.  385,  40  S.Ct. 182,  64  L.Ed.  319 [24 
A.L.R. 1426]) h:ive declared the impor- 
tance to political liberty and to  the  wel- 
fare of our country  of  the  due  observ- 
ance of the rights guaranteed under the 
Constitution by these two  (Fourth  and 
Fifth) Amendments. Tbe elrect of the 
decisions cited is: That such rights are · 
declared to be indispensable to the 'full 
enjoyment of personal security, personal 
liberty,  and  private  property';  that  they 
are to be regarded  as  of  the  very essence 
of constitutional liberty; and that the 
guaranty of them is as important and as 
imperative as are the guarnnties  of  the 
other fundamental rights  of  the  individ- 
ual citizen-the  right  to  trial  by  jury,  to 
the writ of habea. corpru, and to  due 
process of law. It has been repeatedly 
decided that these amendments should 
receive a liberal construction, so aa to 
prevent stealthy encroachment upon or• 
'gradual depreciation' of the rights se- 
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the most fundamental  distinctions  between  od  for  redemption  from  tax  sales  of  cer- 
our form of government, where officers are tain types of real property supplement each 
under the law, and the police-state  where  other  and  for.mer  provision  is  not  limited  
they  are the law. in  application  to  the  types  of  property de- 

Reversed.  scribed in  the  latter  provision.  Soldiers' 
and  Sailors'  Civil  Relief   Act  of   1940, §§ 

The CHIEF JUSTICE, Mt. Justice 
BLACK, Mr. Justice REED and Mr. Jus- 
tice BURTON dissent. 
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LE MAISTRE v. LEFFERS et al. 
No. 362. 

Argued Jan. 7,1948. 
Decided Feb. 2, 1948. 

I. Army and navy C8=>34 
Provisions of the Soldiers' and Sailors' 

Civil Relief  Act  for  exclusion  of  period  
of military service in computing any re- 
demption·period was not limited in applica- 
tion to cases in which state law provided for 
transfer of title to purchaser subject to de- 
feasance by redemption and  was  appli- 
caQle to computation under Florida statute 
which provided  for  passing  of  title  only 
on issuance of tax deed, which ended peri- 
od of redemption. Soldiers' and  Sailors' 
Civil  Relief   Act  of  1940,  §§  101(2), 205, 
50,  U.S.C.A.Appendix,  §§  511(2),  525;  F. 
S.A. §§ 193.01 et seq., 194.01 et seq. 

2. Army and navy €=>34 
Provision of the Soldiers' and Sailors' 

Civil Relief Act for  exclusion  of  period 
of military service in computing redemption 
periods and provision granting given peri- 

cured by  them,  by  imperceptible  prac - 
tice of courts or by well-intentioned, but 
mistakenly overzealous, eltecutive offi- 
cers." 

1 The term is defined in §  101  (2)  of 
the Act, 50 U.S.C.A.Appendilt, § 511 (2), 
as follows: "For persons in  active serv- 
ice at the date of  the  approval  of  this 
Act it shall begin with the date of ap- 
proval of this Act; for persons entering 

205, 500, SO U.S.C.A.Appendix, §§ 525, 560. 

3. Army and navy ®=>34 
The Soldiers' and Sailors' Civil Relief 

Act must be read with an eye friendly to 
those who dropped their affairs to answer 
their country's call. Soldiers' and Sailors' 
Civil Relief Act of 1940, §§ 205, 500, 50 
U.S.C.A.Appendix, §§ 525, 560. 

 

On Writ of Certiorari to the Florida Su- 
. preme Court. 

Suit by Fontaine Le Maistre against Her- 
man Leffers and others to set aside a tax 
deed. Judgment for defendants wa af- 
firmed by the Supreme Court of Florida, 31 
So.2d 155, and plaintiff brings certiorari. 

Reversed. 
2 

Messrs. W. B. Shel-by Crichlow and 
Pewey A. Dye, both of Bradenton, Fla., for 
petitioner. 

Mr. James Alfred Franklin, of Fort My- 
ers, Fla., for respondents. 

Mr. Justice DOUGLAS delivered the 
opinion of the Court. 

Section 205 of the Soldiers' and Sailors' 
Civil Relief  Act of 1940, 54 Stat. 1178, as 
amended, 56 Stat. 769, 770, SO U.S.C.App. 
Supp. V .§ 525, 50 U.S.C.A.Appendix,  § 
525, provides in part that no portion of the 
period of military service1  which  occurs 
after October 6, 1942,2 shall be included "in 
computing any period now or hereafter pro- 
vided by any law for  the  redemption  of real 

active service after the date of this Act , 
with the date of  entering  active  service. 
It shall terminate with the date of dis- 
charge from active service or death while 
in active service, but  in  no  case  later 
than the  date  when  this  Act  ceases  to 
be in force." 

! That was the effective date of the 
amendment which added this provision to 
§ 205. 
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858 v.s. _, vitiated defendant's conviction. U.S.C.A. 
James Alomo DRAPER, Petitioner, Const. Amend. 4. v. 

UNITED STATES of America. 
No. 136. 

Argued Dec. 11, 1958. 
Decided Jan. 26, 1959. 

 
Prosecution for knowingly conceal- 

ing and transporting narcotic drugs in 
violation of federal narcotics laws. The 
United States District Court for the Dis- 
trict of Colorado, 146 F.Supp. 689, denied 
defendant's motion for suppression of 
evidence and, after trial, a judgment of 
conviction was entered, and defendant ap- 
pealed. The Court of Appeals, 248 F.2d 
295, affirmed and defendant was granted 
certiorari. The Supreme Court, Mr. Jus- 
tice Whittaker, held that where a gov- 
ernment agent was given information by 
an informer who had proved reliable in 
the past, that defendant, who was un- 
known to agent, would alight from a cer- 
tain train on either of two days, wearing 
certain clothing, and carrying a tan zip- 
per bag, and would be walking fast, and 
carrying narcotics, and agent observed 
defendant who fitted the description giv 
en agent alighting from one of the named 
trains, agent had probable cause and rea- 
sonable grounds for believing that de- 
fendant was committing a violation  of 
the federal laws relating to narcotic 
drugs, and therefore heroin  discovered 
in search incident to lawful arrest which 
agent effected. after so observing defend- 
ant was competent evidence. 

Affirmed. 

Mr. Justice Douglas dissented. 
 
 

L Courts e=383(1) 
Supreme Court would grant certio- 

rari to determine whether a search of 
defendant charged with violation of nar- 
cotics laws violated the Fourth Amend- 
ment, .so that the introduction into evi- 
dence of heroin discovered in such search 

79 S.Ct.-21½ 

2. Arrest <4>, n 
If   a  federal   agent   had probable 

cause, within Fourth Amendment, and 
reasonable grounds, within the Narcotics 
Control Act, to believe that an individual 
had committed or was committing a vio- 
lation of narcotics laws, arrest of in- 
dividual, though without a warrant, was 
lawful and subsequent search of his per- 
son and seizure of found heroin were 
validly made incident to a lawful arrest. 
U.S.C.A.Const.  Amend.  4;    26 U.S.C.A. 
(I.R.C.1954) § 7607. 
s. Arrest e::>63(4) 

The terms :•probable cause" as used 
in the Fourth Amendment, and "reason- 
able grounds" as used in section of the 
Narcotics Control Act pertaining to ar- 
rests without warrant are substantial 
equivalents of the same meaning. 26 
U.S.C.A. (I.R.C.1954) § 7607; U.S.C.A. 
Const. Amen1,i. 4. 

See publication Words  and  Phrases, 
for other judicial constructions anll defi- 
nitions of "Probable Cause" anll "Re:i- 
aonable Grounds". 

f.  Arrest e::>63(4) 
Information given  by an inform to 

a government agent leading to arrest of 
defendant  for  violation  of  federal nar 
cotics laWf!,  even  though  hearsay, and 
even though not legally competent evi- 
dence  in  a  criminal  tria,l,  could be  con-· 
sidered in determining ,'iether govern- 
ment agent had probablt cause, and rea- 
sonable grounds to arrest defendant with- 
out a warrant. 26 U.S.C.A. (I.R.C.1954) 
§ 7607; U.S.C.A.Const. Amend. 4. 

5. Crimlnal Law €=>894.4(9) 
Where a government agent was giv- 

en information by an informer who had 
proved reliable in the past, that defend- 
ant, who was unknown to agent, would 
alight from a certain train on either of 
two days, wearing certain clothing, and 
carrying a tan zipper bag, and would be 
walking fast, and carrying narcotics, and 
agent observed defendant who fitted the 
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description given agent, alighting from 
one of the named trains, agent had prob- 

26 U.S.C.A. (I.R.C.1954) § 7607; U.S. 
C.A.Const. Amend. 4. 

able  cause  and  reasonable grounds  for    
believing that defendant was committing 
a violation  of  the  federal laws relating to 
narcotic drugs, and therefore heroin dis- 
covered in search incident to lawful  ar- 
rest which agent effected  after  observ- 
ing defendant was competent  evidence. 
26  U.S.C.A.   (I.R.C.1954)   §  7607; U.S. 
C.A.Const. Amend. 4. 

8. Arrest e=>&S(4) 
In dealing with probable cause for 

making an arrest, courts deal with prob- 
abilities, and they are not technical,  but 
are the factual and practical considera- 
tions of everyday life on which reason- 
able and prudent men, not legal techni- 
cians, act. U.S.C.A.Const. Amend. 4. 

,. Arrest $=63(4) 

"Probable cause" for an arrest exists 
where the facts and  circumstances  with- 
in an arresting  officer's  knowledge  and 
of which he had reasonably trustworthy 
information are sufficient  in  themselves 
to warrant a  man  of reasonable  caution 
in belief that an offense has been or is 
being committed. U.S.C.A.Const. 
.Amend. 4. 

8. Arrest e:>'11 
Criminal Law ¢=394.4(9) 

Where an arrest was lawful due to 
the fact that arresting officer had prob- 
able cause and reasonable grounds to be- 
lieve that defendant was committing a 
violation of laws of the United States 
relating to narcotic drugs at the time of 
the  arrest, a subsequent  search  and sei- 
:zure, made incident to such lawful ar- 
rest, was also valid, and defendant in 
prosecution under federal narcotics laws 
was  not  entitled  to suppression  of heroin 
<liscovered in such search, and such 
seized   heroin   was   competent evidence. 

 
•. The Fourth Amendment  of  the  Consti· 

tution  of  the  United   States   provides: 
''The  right  of   the   people   to   be  secure 
in their persona, houses, papers, and  ef- 
fects, against unreasonable searches and 
aeizures, shall not be violated, and no 

Mr·. o smond K. Fraenkel, New York 
City, for petitioner. 
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Mr. Leonard B. Sand, Washington, D. 

C., for respondent. 
 

Mr. Justice WHITTAKER delivered 
the opinion of the Court. 

[1] Petitioner was convicted of know- 
ingly concealing and transporting nar- 
cotic drugs in Denver, Colorado, in viola- 
tion of 35 Stat. 614, as amended, 21 U.S. 
C. § 174, 21 U.S.C.A. § 174. His convic- 
tion was based in part on the use in evi- 
dence against him of two "envelopes con- 
taining [865 grains of] heroin" and a 
hypodermic syringe that had been taken 
from his person, following his arrest,  by 
the arresting officer. Before the trial, he 
moved to suppress that evidence as hav- 
ing been secured through an unlawful 
search and seizure. After hearing, the 
District Court found that the arresting 
officer had probable cause to arrest peti- 
tioner without a warrant and that the 
subsequent search and seizure were there- 
fore incident to a lawful arrest, and over- 
ruled the motion to suppress. 146  F. 
Supp. 689. At the subsequent trial, that 
evidence was offered and, over petition- 
er's renewed objection, was received in 
evidence, and the trial resulted, as  we 
have said, in petitioner's conviction. The 
Court of Appeals affirmed the conviction, 
10 Cir., 248 F.2d 295, and certiorari was 
sought on the sole ground that the search 
and seizure violated the Fourth Amenl- 
ment 1 and therefore the use of the  heroin 
in evidence vitiated the conviction. We 
granted the  writ  to  determine that  ques- 
t ion. 357 U.S. 935, 78 S.Ct. 1386, 2 L.Ed. 
2d 1549. 

 
Warrants shall issue, but upon probable 
cause, supported by Oath or  affirmation, 
and  particularly  describing  the  place   to 
be searched, and the persons  or  things  to 
be seized." 
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309 train and 
The evidence offered at the hearing on 

the motion to suppress was not substan- 
tially disputed. It established that one 
Marsh, a federal narcotic agent with 29 
years' experience, was stationed at Den- 
ver; that one Hereford had been engaged 
as a "special employee" of the Bureau of 
Narcotics at Denver for about six 
months, and from time to time gave in- 
formation to Marsh regarding violations 
of the narcotic laws, for which Hereford 
was paid small sums of money, and that 
Marsh had always found the informa- 
tion given by Hereford  to  be  accu-  
rate and reliable. On September  3,  
1956, Hereford told Marsh that James 
Draper (petitioner)  recently  had  tak- 
en up abode at a stated address in 
Denver and "was peddling narcotics to 
several addicts" in that city. Four days 
later, on September 7, Hereford told 
:Marsh "that Draper had gone to Chicago 
the day before [September 6] by train 
[and] that he was going to bring back 
three ounces of heroin [and] that  he 
would return to Denver either on the 
morning of the 8th of September or the 
morning of the 9th of September also by 
train." Hereford also gave Marsh a de- 
tailed physical description of Draper and 
of the clothing he was wearing,t and said 
that he would be carrying "a tan zipper 
bag," and that he habitually "walked real 
fast." 

On the morning of September 8, Marsh 
and a Denver police officer went to the 
Denver Union Station and kept watch 
over all incoming trains from Chicago, 
but they did not see anyone fitting the 
description that Hereford had given. Re- 
peating the process on the morning of 
September 9, they saw a person, having 
the exact physical attributes and wearing 
the precise clothing described by Here- 
ford, alight from an incoming Chicago 

 
2. lfrrefor<l  toM   Ma r  h   that  DrnpP.r   was 

u ::'.\'l'l;l'O of li ht br01n1 romplcxion,  27 
ye!lrs of age. 5 feet 8 iucht?s  ta ll,  weigh- 
ed about 160 poun«l , nllfl that he wn8 
wenring u light colored rnineoat, brown 
slncks an«J black shoes. 

3. 'l'he terms "probable cause" WI used in 
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start walking "fast" toward the 

exit. He was carrying a tan zipper  bag 
in his right hand and the left was thrust 
in his raincoat pocket. Marsh, accom- 
panied by the police . officer, overtook, 
stopped and arrested him. They then 
searched him and found the two "en- 
velopes containing heroin" clutched in his 
left hand in his raincoat pocket, and 
found the syringe in the tan zipper bag. 
Marsh then took him (petitioner) into 
custody. Hereford died four days after 
the arrest and therefore  did  not  testify 
at the hearing on the motion. 

[2, 3] 26  U.S.C.   (Supp.  V)   § 7607, 
added by § 104(a) of the Narcotic Con• 
trol Act of 1956, 70 Stat. 570, 26 U.S.C.A. 
§ 7607, provides, in pertinent  part: 

"The Commissioner    *  *  * and 
agents,  of  the   Bureau  of  Narcotics 
* * * may- 

* * * * * * • 
"(2)  make  arrests  without war- 

rant for violations of any law of the 
United States relating to narcotic 
drugs *  *  *  where  the  viola-   
tion is  committed  in  the  presence 
of   the   person  making  the  arrest or 
where such person has reasonable 
grounds to believe that the person to 
be arrested has committed or is com- 
mitting such violation." 
The crucial question for us then is 

whether knowledge of the related facts 
and circumstances gave Marsh "probable 
cause" within the meaning of the Fourth 
Amendment, and "reasonable grounds" 
within the meaning of § 104(a), S1J,'P'f'a,,s 
to believe that petitioner  had  committed 
or was committing a violation of the nar- 
cotic laws. If it did, the arrest, though 
without a warrant, was lawful 

311 
and the 

the Fourth Amendment and "reasonable 
grounds" ns used in § 104(a) of the Nar- 
cotic Control Act, 70 Stat. 570, are sub- 
stantial  equirnlents  of   the  same  mean- 
ill . .    Unite,!  States   v.   Walker,   7 Cir., 
::!40  F.211  519,  526:   ef. United  States v. 
Bianco, 3 Cir., 189 F.2d 716, 720. 
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subsequent search of petitioner's person 
and the seizure of the found heroin were 
validly made incident to a lawful arrest, 
and therefore the motion to suppress was 
properly overruled and the heroin was 
competently received in evidence at the 
trial. Weeks v. United States, 232 U.S. 
383, 392, 34 S.Ct. 341, 344, 58 L.Ed. 652; 
Carroll v. United States, 267 U.S. 132, 
158,   45  S.Ct.  280,   287,  69  L.Ed.  543; 
AgneUo v. United States, 269 U.S. 20, 30, 
46  S.Ct.  4,  5, 70  L.Ed. 145; Giordenello 
v. United States, 357 U.S. 480, 483, 78 
S.Ct. 1245, 1248, 2 L.Ed.2d 1503. 

( 4] Petitioner does not dispute this 
analysis of the question for decision. 
Rather , he contends (1) that the infor- 
mation given by Hereford to Marsh was 
"hearsay" and, because hearsay is not 
legally competent evidence in a criminal 
trial, could not legally have been con- 
sidered, but should have been put out of 
mind, by Marsh in assessing whether he 
had "probable cause" and "reasonable 
grounds" to arrest petitioner without a 
warrant, and (2) that, even if hearsay 
could lawfully have been considered, 
Marsh's information should be held in- 
sufficient to show "probable cause" and 
"reasonable grounds" to believe that peti- 
tioner had violated or was violating the 
narcotic laws and to justify his arrest 
without a warrant. 

Considering the first contention, we 
find petitioner entirely in error. Brine- 

 
4.  In United States v. Heitner, 2 Cir., 149 

F.2d 106, 106, Judge Learned Hnnd said: 
"It ia well settled thnt an arrest may be 
made upon hearsay evidence ; and indeed, 
the 'reasonable cause' necessary to support 
an arrest cannot demand the same strict• n-
ess of proof as the  accused's guilt upon 11 
trial, unless the powers of peace officers 
are to be so cut down that they cannot 
possibly perform their duties." 

'Grau   v.  United  States,  287  U.S. 124, 
128, 53  S.Ct.  38,  40,  77  L.Ed .  !!l!!, con- 
tains  a  dictvm  that  "A   search   war- 
rant may  issue  only  upon  evidence 
wbich would be competent in the trial of 
the offense before a jury (Giles v. United 
States,  1   Cir.,   284   F.   208;    Wn  er v. 
United   States,   8  'Cir.,  8   F.(2tl) 581) 
• • •:• But the principles underlying 

gar v. United  States, 338 U.S. 160, 172- 
173,  69 S.Ct.  1302, 1309,  93 L.Ed. 1879, 
has settled the question the other way. 
There, in a similar situation, the convict 
contended "that the factors relating to 
inadmissibility of the evidence [for] pur 
poses of proving guilt at the trial, de- 
prive[d] the evidence as a whole of suffi- 
ciency to show probable cause for the 
search * * *."  Id., 338 U.S. 172, 69 
S.Ct. 1309. (Emphasis added.) But this 
Court, rejecting that contention, said: 
"[T]he so-called distinction places a 
wholly unwarranted emphasis upon the 
criterion of admissibility in evidence, to 
prove the accused's guilt, of the facts re- 
lied upon to show probable cause. That 
emphasis, we think, goes much too far in 
confusing and disregarding the differ- 
ence between what is required to prove 
guilt in a criminal case and what is 

312 
re 

quired to show probable cause for arrest 
or search. It approaches requiring (if it 
does not in practical effect require) proof 
sufficient to establish guilt in order to 
substantiate the existence of probable 
cause. There is a large difference be- 
tween the two things to be proved [guilt 
and probable cause], as well as between 
the tribunals which determine them, and 
therefore a like difference in the quanta. 
and modes of proof required to establish 
them." 4 338 U.S. at pages 172-173, 69 
S.Ct. at page 1309. 

 
thnt proposition were thoroughly discred• 
ited nn<l rejected in Brinegar v. United 
States. supra . 338 U.S. nt pages 172-174, 
69 S.Ct. nt pnges 1300-1310 and notes 12 
and 13. There are several cases in the 
federal courts thnt followed the now dis- 
credited dictum in the Grau case, Sim- 
mons v. United States. 8 Cir ., 18 F .2d 85, 
88; Worthington v. United States, 6 Cir., 
166 F.2d 55i, 564-5G:5; cf . Reeve v. Howe, 
D.C., 33 F.Supp. G19, 6!!2; United 
States v. Novero, D.C., 58 F.Snpp.  275, 
279, but the grent weight  of  authority  is 
the other way . See, e. g., \Vrightson v. 
United States, 98 U.S.App.D.C. 377, 236 
F.2d 672; Uniterl  States  v.  Heitner,  su• 
pra;     United    States   v.   Bianco,   3  Cir., 
189 F.2d 716;  Wisniewski  v.  United 
States,   6   Cir.,   47  F  .2d   82':; ;    United 
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[5--7] Nor can we agree with peti- 

tioner's second contention that Marsh's 
information was insufficient to show 
probable cause and reasonable grounds 
to believe that petitioner had violated or 
was violating the narcotic laws and to 
justify his arrest  without  a  warrant. 
The information given to narcotic agent 
Marsh by "special employee" 

313 
Hereford 

may have been hearsay to Marsh, but 
coming from one employed for that pur- 
pos·e and whose information had always 
been found accurate and reliable, it is 
clear that Marsh would have been derelict 

they are the factual and practical con- 
siderations of everyday life on which 
reasonable and prudent men, not legal 
technicians,   act." Brinegar v. United 
States, supra, 338 U.S. at page 175, 69- 
S.Ct. at page 1310. Probable cause exists 
where "the facts and  circumstances  with- 
in their (the arresting  officers']  knowl- 
edge and of which they had reasonably 
trustworthy  information   [are]  sufficient 
in themselves to warrant a man of rea- 
sonable caution in the belief that" an of- 
fense has been or is being committed. 
Carroll v. United States,  267  U.S.  132, 
162, 45 S.Ct. 280, 288;4 

in his duties had he not pursued it. And 
when, in pursuing that information, he [8] 

3H 
We believe that, under the facts 

saw a man, having the exact physical at- 
tributes and wearing the precise clothing 
and carrying the tan zipper bag that 
Hereford had described, alight from one 
of the very trains from the very place 
stated by Hereford and start to walk at 
a "fast" pace toward the station exit, 
Marsh had personally verified every facet 
of the information given him by Here:- 
ford except whether petitioner had ac- 
complished his mission and had the three 
ounces of heroin on his person or in his 
bag. And surely, with every other bit of 
Hereford's info ation being thus per- 
sonally verified, Marsh had "reasonable 
grounds" to believe that the remaining 
unverified bit of Hereford's informa- 
tion-that Draper would have the heroin 
with him-was likewise true. 

"In dealing with probable cause, * • 
as the very name implies, we deal with 
probabilities. These are not technical; 

 
Stntes  v.  Walker, 7 Cir., 246 F.2d  1519; 
Mueller  v.  Powell,  8  Cir.,  203  F.2d 797. 
And see Note, 46 Harv.L.Rev. 1307, 
1310-1311, criticizing the Grau dictum. 

 
5.  To the  same  effect  are:  Busty  v.  Unit• 

ed States, 282 U.S. 694,  700-701,  51  S. 
Ct. 240,  241-242,  75  L.Ed.  629;  Dum• 
bra v. United States,  268  U.S.  435,  441, 
45  S.Ct.  546,  548, 69  L.Ed.  1032 ; Steele 
v.   United   States,   No.  1,   267  U.S. 498, 
!504-505,   45  S.Ct.  414,   416-417,   69  L. 
Ed. 7157;  Stacey  v. Emery, 97 U.S. 642, 
6415,  24  L.Ed.  1035;   Brinegar  v. United 

and circumstances here, Marsh had prob- 
able cause and reasonable grounds to 
believe that petitioner was committing a 
violation of the laws of the United States 
relating to narcotic drugs at the time he 
arrested him. The arrest was therefore 
lawful, and the subsequent search and 
seizure, having been made incident to 
that lawful arrest, were likewise  valid.• 
It follows that petitioner's motion to sup- 
press was properly denied and that the 
seized heroin was competent evidence 
lawfully received at the trial. 

Affirmed. 
 

The CHIEF JUSTICE and Mr. Justice 
FRANKFURTER took no part in the 
consideration or decision of this case. 

 
Mr. Justice DOUGLAS, dissenting. 
Decisions  under  the  Fourth  Amend- 

ment,1     taken  in the long view,  have not 
 

Stntes, supra, 338 U.S. at pages 175, 176, 
69 S.Ct. at pages 1310, 1311. 

6.  Weeks v. United Stntcs, 232 U.S. 383, 
392, 34 S.Ct. 341, 344, 58 L.Ed. 652; 
Carroll v. United States, 267 U.S. 132, 
158, 45 S.Ct. 280, 287, 69 L.Ed. 543; 
Agnello v. United States, 269 U.S. 20, 30, 
46 S.Ct. 4, 15, 70 L.Ed. 145: Giordenello 

.      v.  United   States,  357  U.S.  480,  483, 78 
S.Ct.1245, 1248, 2 L.Ed.2d 1503. 

 
I. The Fourth Amendment provides: 

"The  right  of  the  people  to be ,ecure 
in    their   persom,   houses,   pap1m1, and 
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given the protection to the citizen which 
the letter and spirit of the Amendment 
would seem to require. One reason, I 
think, is that wherever a culprit is caught 
red-handed, as in leading Fourth Amend- 
ment cases, it is difficult to adopt and 
enforce a rule that would  turn him loose. 
A rule protective of  law-abiding  citizens 
is not apt to flourish where its advocates 
are usually criminals. Yet the rule we 
fashion is for the innocent and  guilty 
alike. If the word of the informer 

315 
on 

which the present arrest was made is 
sufficient to make the arrest legal, his 
word would also protect the police who, 
acting on it, hauled the  innocent  citizen 
off to jail. 

Of course, the education we receive 
from mystery stories and television 
shows teaches that what  happened in 
this case is efficient police work. The 
police are tipped off that a man  carry- 
ing narcotics will step off the morning 
train. A man meeting the precise de- 
scription does alight from the train. No 
warra11t  for his  arrest  has been-or,  as 
I  see  it,  could  then be-obtained.  Yet 
he is arrested; and narcotics  are  found 
in his pocket and a syringe in the bag he 
carried. This is the familiar pattern of 
crime detection which has been dinned 
into public consciousness as the correct 
and efficient one. It is, however, a dis- 
torted reflection of the constitutional sys- 
tem under which we are supposed to live. 

With all due deference, the arrest made 
here on the mere word of an informer 
violated the spirit of the Fourth Amend- 
ment and the requirement of  the  law, 26 

 
effects, againd unreasonable  searches 
and seizures, shall not be violated, and 
and no Warrants shall issue, but upon 
probable cauae, supported by Oath or 
affirmation, and particularly  describing 
the place to be searched, and the  persons 
or things to be seized." (Italics added.) 

2. The general warrant was declared illegal by 
the House of Commons in 1766. See 
16 Hansard, Parl.Hist.Eng., 207. 

3.  The nameless general warrant was  not 
the only vehicle for intruding on the 

U.S.C. (Supp. V) § 7607, 26 U.S.C.A. § 
7607, governing arrests in narcotics 
cases. If an arrest is made without a 
warrant, the offense must be committed 
in the presence of the officer or the officer 
must have "reasonable grounds to believe 
that the person to be arrested has com- 
mitted or is committing" a violation of 
the narcotics law. The arresting officers 
did not ha\'e a bit of evidence, known to 
them and as to which they could take an 
oath had they gone to a magistrate for a 
warrant, that petitioner had committed 
any crime. The arresting officers did not 
know the grounds on which the informer 
based his conclusion ; nor did they seek 
to find out what they were. They acted 
solely on the informer's word. In my 
view that was not enough. 

The rule which permits arrest for fel- 
onies, as distinguished from misdemean- 
ors, if there are reasonable grounds for 
believing a crime has been or is being 
committed (Carroll v. United States, 267 
U.S. 132, 157, 45 S.Ct. 280, 286, 69 L.Ed. 
543), 
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grew out of the need to protect 

the public safety by making prompt ar- 
rests. Id. Yet, apart from those cases 
where the crime is committed in the 
presence of the officer, arrests without 
warrants, like searches without war- 
rants, are the exception, not the rule in 
our society. Lord Chief Justice Pratt in 
Wilkes v. Wood, 19 How.St.Tr. 1153, con- 
demned not only the odious general war- 
rant,2 in which the name of the citizen to 
be arrested was left blank, but the whole 
scheme of seizures and searches 3 under 
"a discretionary power" of law officers to 

 
privacy of the subjects without a valid 
basis for believing them guilty  of  of- 
fenses.  In   declaring   illegal   a   warrant  
to search a  plaintiff's  house  for  evidence 
of libel, issued by the Secretary of State 
·ithout any proof that the named  ac- 

cused was the author of the alleged  li- 
bels, Lord Camden aaid, "we can safely 
say there ia no law in this country to 
justify the defendants in what they have 
done; if there was, it would  destroy all  
the comforts of society.'' Entick v. Car- 
rington, 2 Wils.K.B. 275, 291. 
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act "wherever their susp1c1ons  may  Jost the case.  His speech, however,  ral- 
chance to fall"-a practice which he de- lied public opinion. "Then and there,'' 
nounced as "totally subversive of the  wrote John Adams, "the child Independ- 
liberty  of  the  subject."  Id.,  at  1167.   ence was born."   10 Life and  Works  of 
See III May, Constitutional History of John Adams (1856), p. 248. 
England, c. XI. Wilkes had written in 
1762, "To take any man into custody, and 
deprive him of his liberty, without hav- 
ing some seeming foundation at least, on 
which to justify such a step, is inconsist- 
ent with wisdom and sound policy." The 
Life and Political Writings of John 
Wilkes, p. 372. 

George III in 1777 pressed for a bill 
which would allow arrests on suspicion of 
treason committed in America. The 
words were "suspected of" treason and it 
was to these words that Wilkes addressed 
himself in Parliament. "There is not a 
syllable in the Bill of the degree of prob- 
ability attending  the Buspicion. *   *   * 
Is it possible, Sir, to give more despotic 
powers to a bashaw of the Turkish 
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em-                                                

pire? What security is left for the  de- 
voted objects of this Bill against the mal- 
ice of a prejudiced individual, a wicked 
magistrate    *    *    *?  "    The   Speeches 
of Mr. Wilkes, p. 102. 

These words and the complaints 
against which they were directed were 
well known on this side of the water. 
Hamilton wrote about "the practice of 
arbitrary imr,risonments" which he de- 
nounced as "the favorite and most for- 
midable instruments of tyranny." The 
Federalist No. 84. The writs of assist- 
ance, _against which James Otis pro- 
claimed,• were vicious in the same way as 
the general warrants, since they required 
no showing of "probable cause" before a 
magistrate, and since they allowed the 
police to search on suspicion and without 
"reasonable grounds" for believing  that 
a crime had been or was being commit- 
ted. Otis' protest was eloquent; but he 
4. See Quincy's Mass.Rep., 1761-1772, Ap 

peDllix I, p. 400. 

s.  "Experience   •   •    •    h11e   taught   us 
that the power  [to  make  arrests,  search- 
es and  seizures]  is  one  open  to  abuse. 
The most notable historical instance of it 

The attitude of Americans to  arrests 
and searches on suspicion was also great- 
ly influenced by the lettres de cachet ex- 
tensively used in France.5 This was an 
order emanating from the King and 
countersigned by a minister directing the 
seizure of a person for purposes of im- 
mediate imprisonment or exile. The min- 
isters issued the lettres in an arbitrary 
manner, often at the  request  of  the head 
of a noble family to punish a deviant  son 
or relative.  See  Mirabeau,  A Victim of 
the Lettres de Cachet, 3 Am.Hist.Rev. 19. 
One who was so arrested 
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might remain 

incarcerated indefinitely, as no legal proc- 
ess was available by which he could seek 
release. "Since the action of the govern- 
ment was secret, his friends might not 
know whither he had vanished, and he 
might even be ignorant of the cause of 
his arrest." 8 The Camb. Mod. Hist. 50. 
In the Eighteenth Century the practice 
arose of issuing the lettres in blank, the 
name to be filled in by the local manda- 
tory. Thus the King could be told  in 
1770 "that no citizen of your realm is 
guaranteed against having his liberty 
sacrificed to revenge. For no one is great 
enough to be beyond the hate of some 
minister, nor small enough to be beyond 
the hate of some clerk." III Encyc.Soc. 
Sci. 138. As Blackstone wrote, " * *  * 
if once it were left in the power of any, 
the highest, magistrate to imprison arbi- 
trarily whomever he or his officers 
thought  proper,  (as  in France it is daily 
practiced by the crown,) there would soon 
be an end of all other rights and immu- 
nities." I Commentaries (4th ed. Cool- 
ey)* 135. 

is that of lettrea de cachet. Our Con- 
stitution was framed during the seethings 
of the French Revolution. The  thought 
was to make lettres de  cachet  impossi- 
ble with us." United States  v.  Innelli, 
D.C., 286 F. 731. 
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The Virginia Declaration of Rights, 
adopted June 12, 1776, included the fore- 
runner of the Fourth Amendment:• 

"That general warrants, whereby 
an officer or messenger may be com- 
manded to search suspected places 
without evidence of a fact commit- 
ted, or to seize any person or persons 
not named, or whose offence is not 
particularly described and supported 
by evidence, are grievous and op- 
pressive, and ought not to be grant- 
ed." Section 10. (Italics added.) 

The requirement that a warrant of ar- 
rest be "supported by evidence" was by 
then deeply rooted in history. And it is 
inconceivable that in those days, when 
the right of 

319 
privacy was so greatly cher- 

ished, the mere word of an informer- 
such as we have in the present ease- 

would be enough. For whispered charges 
and accusations, used in lieu of evidence 

of unlawful acts, were the main com- 
plaint of the age. Frisbie v. Butler, Kir- 

by, Conn., p. 213 (1785-1788), decided in 
1787, illustrates, I think, the mood of the 
day in the matter of arrests on suspicion. 

A warrant of arrest and search was is- 
sued by a justice of the peace on the oath 
of a citizen who had lost some pork from 
a cellar, the warrant stating, "said Butler 
suspects one Benjamin Frisbie, of Har- 
winton, to be the person that hath taken 
said pork." The court on appeal reversed 
the judgment of conviction, holding inter 
alia that the complaint "contained no di- 
rect charge of the theft, but only an aver- 
ment that the defendant  was  suspected 
to be guilty." Id., at page 215. Nothing 

but suspicion is shown in the instant case 
-suspicion of an informer, not  that  of 
the arresting officers. Nor did they seek 
to obtain from the informer any infor- 
mation on which he based his belief. The 
arresting officers did not have a bit of 
evidence that the petitioner had commit- 

 
6.  See also Maryland Declaration of Rights 

(1776), Art . XXIII; Massachusetts 
Constitution (1780), Part First, Art. 
XIV; New Hampshire Constitution 

ted or was committing a crime  before 
the arrest. The only evidence  of  guilt 
was provided by the arrest itself. 

When the Constitution was up for 
adoption, objections were made that it 
contained no Bill of Rights. And Patrick 
Henry was one who complained in par- 
ticular that it contained no provision 
against arbitrary searches and seizures: 

" • • •  general  warrants,  by 
which an officer may search suspect- 
ed places, without evidence of the 
commission of a fact, or seize any 
person without evidence of hi4 
crime, ought to be prohibited. As 
these are admitted, any man may be 
seized, any property may be taken, in 
the most arbitrary manner, without 
any evidence or reason. Every thing 
the most sacred 

aao 
may be searched and 

ransacked by the strong hand of 
power. We have infinitely more rea- 
son to dread general warrants here 
than they have in England, because 
there, if a person be confined, liberty 
may be quickly obtained  by the writ 
of habeas corpus. But here a man 
living many hundred miles from the 
judges may get in prison before  he 
can get that writ."  I  Elliot's  De- 
bates, 588. 

The determination that arrests and 
searches on mere suspicion would find no 
place in American law enforcement did 
not abate following the adoption of  a 
Bill of Rights applicable to the Federal 
Government. In Conner v. Common- 
wealth, 3 Bin., Pa., 38, an arrest warrant 
issued by a magistrate  stating  his 
"strong reason to suspect" that the ac- 
cused had committed a crime because of 
"common rumor and report" was held 
illegal under a constitutional provision 
identical in relevant part to the Fourth 
Amendment. "It is true,  that by insist- 
ing on an oath, felons may sometimes es- 

 
(1784), Part I, Art. XIX;  North  Caro• 
lina Declaration of  Rights  (17i6),  Art. 
XI; Pennsylvania Constitution  (1776), 
Art. X. 
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cape. This must have been very  well 
well known to the framers of our consti- 
tution; but they thought  it  better  that 
the guilty should sometimes escape, than 
that every individual should  be subject 
to vexation and oppression." Id.,  at 
pages 43-44. In Grumon v. Raymond, 1 
Conn. 40, the warrant stated that "several 
persons are suspected" of stealing some 
flour which is concealed in Hyatt's house 
or somewhere else, and order the consta- 
ble to search Hyatt's house or other plac- 
es and arrest the suspected persons if 
found with the  flour.  The  court  held 
the warrant void,  stating  it  knew  of 
"no such process as one to arrest all 
suspected persons, and bring them be- 
fore a court for trial.  It  is an  idea  not 
to be endured for a moment." Id., at  
page 44. See also Fisher v. McGirr, 1 
Gray, Mass., 1; Lippman v. People, 175 
Ill. 101, 61 N.E. 872; Somerville v. Rich- 
ards,  37  Mich.  299;   Commonwealth   v. 
Dana, 2 Mete ., Mass., 329, 335-336. 

3:ll 
It was against this long background 

that Professors Hogan and Snee of 
Georgetown University recently wrote: 

" * * * it must  be  borne  in mind 
that any arrest based on sus- picion 
alone is illegal. This indis- putable 

rule of law has grave im- plications 
for a number of tradition- al   police   
investigative practices. 
The round-up or dragnet arrest, the 
arrest on suspicion, for questioning, 

for investigation or on an open 
charge all are prohibited by the law. 

It is undeniable that if those arrests 
were sanctioned by law, the police 

would be in a position to investigate 
a crime and to detect the real culprit 

much more easily, much more effi- 
 

7.  Hale, who traced the evolution of  ar- 
rests without warrants in The History  of 
the Pleas of the Crown (1st Am.  ed. 
1847), states that while officers need at 
times to act on information from others, 
they must make tha.t information,  ao far 
BB they can, their own. He puts a case 
where A, suspecting B "on reasonable 
grounds" of being a felon, asks an officer 

 
79 S.Ct.-22 

ciently, much more economically, and 
with much more dispatch. It  is 
equally true, however, that society 
cannot confer such power on the po- 
lice without ripping away  much  of 
the fabric of a way of  life  which 
seeks to give the maximum of liberty 
to the individual  citizen.  The finger 
of suspicion is a long one. In an in- 
dividual case it  may  point  to  all  of 
a certain race, age group or locale. 
Commonly it extends to any  who 
have committed similar crimes in the 
past. Arrest on mere suspicion col- 
lides violently with the basic human 
right of liberty. It can be  tolerated 
only in a society which is willing to 
concede to its government powers 
which history and experience  teach 
are the inevitable accoutrements of 
tyranny." 47 Geo.L.J. 1, 22. 

Down .to this day our decisions have 
closely  heeded  that  warning.   So  far 
as I can ascertain the mere word of an 
informer, not bolstered by some evi 
dence 7 that a 

322 
crime had been or was be- 

ing committed, has never been approved 
by this Court as "reasonable grounds" for 
making an arrest without a warrant 
Whether the act complained of be seizure 
of goods, search of premises, or the arrest 
of the citizen, the judicial inquiry has 
been directed toward the reasonableness 
of inferences to be drawn from suspicious 
circumstances attending the action 
thought to be unlawful. Evidence re- 
quired to prove guilt is not necessary. 
But the attendant circumstances must be 
sufficient to give rise in the mind of the 
arresting officer at least to inferences of 
guilt. Locke v. United States, 7 Cranch 

 
to arrest B. The duty of the officer wu 
atated as follows: 

"He ought to inquire and examine the 
circumstances and causes of the  sus- 
picion of A which tho he cannot do  it 
upon oath, yet such an information may 
carry over the suspicion even to the 
constable, whereby it may become his 
suspicion as  well  as  the  suspicion  of 
A." Id., at 91. 
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:839, 3 L.Ed. 364;  The Thompson, 3 Wall. 
155, 18  L.Ed.  55;   Stacey  v. Emery, 97 
U.S. 642, 24 L.Ed. 1035; Director Gen- 
eral of Railroads v.  Kastenbaum,  263 
U.S. 25, 44 S.Ct. 52, 68 L.Ed. 146; Car- 
roll v. United States, 267 U.S. 132, 159- 
162, 45 S.Ct. 280, 287-288,  69  L.Ed. 
543; United States v. Di Re,  332  U.S. 
581, 591-592, 68 S.Ct. 222, 227, 92 L.Ed. 
210; Brinegar  v.  United  States,   338 
U.S. 160, 165-171, 69 S.Ct. 1302, 1305- 
1308, 93 L.Ed. 1879. 

The requirement that the arresting offl- 
<:er know some facts suggestive of guilt 
has been variously stated: 

"If the facts and circumstances 
before the officer are such as to war- 
rant a man of prudence and caution 
in believing that the offense has been 
committed, it is sufficient." Stacey 
v. Emery, supra, 97 U.S. at page 645, 
24 L.Ed. 1035. 

" *   *  *  good faith is not 
-enough to constitute probable cause. 
That faith must  be  grounded  on 
facts within knowledge of the * * 
agent, which in the judgment of the 
court would make his faith reason- 
able." Director General of  Rail- 
roads   v.   Kastenbaum,    supra,   263 
U.S. at  page 28, 44 S.Ct. at  page  53. 

323 
Even when officers had information far 

more suggestive  of  guilt  than  the word 
of the informer used here, we have not 
sustained arrests without a warrant. In 
Johnson v. United States, 333 U.S. 10, 16, 
68 S.Ct. 367, 92 L.Ed. 436, the arresting 
officer not only had an informer's tip but 
he actually smelled opium coming out  of  
a room; and on breaking in found the 
accused. That arrest was held unlawful. 
Yet  the smell of  opium is far  more tangi- 

 
a. United States  v. Heitner,  2 Cir., 149  F. 

2d 105, 106, that says au arrest may be 
made "upon hearsay  evidence"  was  a 
case where the arrest was made after the 
defendant on seeing the officers tried  to 
get away.  Our  cases cited  by  that court 
in support of the use of hearsay were 
Carroll v. United States, 267 U.S. 132, 45 
S.Ct. 280, 69 L.Ed. 543; Dumbra v. 

ble direct evidence than an unverified re• 
port that someone is going to commit a 
crime. And in United States v. Di Re, 
supra, an arrest without a warrant of a 
man sitting in a car, where counterfeit 
coupons had been found passing between 
two men, was not justified in absence of 
any shred of evidence implicating the 
defendant, a third person. And see Gia- 
cona v. State, Tex.Cr.App. , 298 S.W.2d 
587. Yet the evidence before those offi- 
cers was more potent than the mere word 
of the informer involved in the present 
case. 

The Court is quite correct in saying 
that proof of "reasonable grounds" for 
believing a crime was being committed 
need not be proof admissible at the trial. 
It could be inferences from suspicious 
acts, e. g., consort with known peddlers, 
the surreptitious passing of a package, an 
intercepted message suggesting criminal 
activities, or any number of such events 
coming to the knowledge of the officer. 
See People v. Rios, 46 Cal.2d 297, 294 P. 
2d 39. But, if he takes the law into his 
own hands and does not seek the pro- 
tection of a warrant, he must act on some 
evidence known to him.8 The law goes 
far to protect 

3H 
the citizen. Even suspi- 

cious acts observed by the officers may be 
as consistent with innocence  as  with 
guilt. That is not enough, for even the 
guilty may not be implicated on suspicion 
alone.   Baumboy  v. United States, 9 Cir ., 
24 F.2d 512. The reason is, as I have 
said, that the standard set by the Con- 
stitution and by the statute is one that 
will protect both the officer and the citi- 
zen. For if the officer acts with "prob- 
able cause" or on "reasonable grounds," 
he is protected even though the citizen is 

 
United States, 268 U.S. 435, 45 S.Ct. 546, 
69 L.Ed. 1032; and Busty v. Unit ed 
States, 282 U.S. 694, 51 S.Ct. 240, 75 L. 
Ed. 629. But each of them was a case 
where the information on which the ar- 
rest was made, though perhaps not com- 
petent at the trial, was known to the 
arresting officer. 
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innocent.• This important requirement 
should be strictly enforced, lest the whole 
process of arrest revert once more to 
whispered accusations by people. When 
we lower the guards as we do today, we 
risk making the role of the informer- 
odious in our history-once more su- 
preme. I think the correct rule  was 
stated in Poldo v. United States, 9 Cir., 
55 F.2d 866, 869. "Mere suspicion is 
not enough ; there must be circumstances 
represented to the officers through the 
testimony of their senses sufficient to 
justify them in a good-faith belief that 
the defendant had violated the law." 

Here the officers had no evidence- 
apart from the mere word of an informer 
-that petitioner was committing a 
crime. The fact that petitioner walked 
fast and carried a tan zipper  bag  was 
not evidence of any crime. The officers 
knew nothing except what they had been 
told by the informer. If they went to a 
magistrate to get a  warrant  of  arrest 
and relied solely on the report of the in- 
former, it is not conceivable to me that 
one would  be granted.   See Giordenello 
v. United  States,  357  U.S. 480,  486, 78 
$.Ct.  1245,  1250,  2  L.Ed.2d  1503.  For 
they could  not present  to the magistrate 

 
9.  Magha11 v. Jerome, 67 App.D.C. 9, 88 F. 

2d 1001; Pritchett v. Sullivan, 8 Cir., 
182  F.  480.  See  Ravenscroft  v.  Casey, 
2 Cir., 139F .2il 776. 

10. See    State   v.   Gleason,   32   Kan.   245, 
4  P.  363:  State  v.  Smith,  Mo.App., 262 
S.W. 65, arising under  state  constitu- 
tions  having  provisions  comparable   to 
our Fourth Amendment. 

11. The Supreme Court of South Carolina 
has said: 

"Some things are to be more deplored 
than the unlawful transportation of 
whiskey; one is the loss of liberty. 
Common as the event may be, it is a seri- 
ous thing to arrest a citizen, and it is a 
more serious thing to  search  his  per-  
son; and he who  accomplishes  it,  must 
do so in conformity to the laws of the 

any of the facts which the informer may 
have had. They could swear only to the 
fact that the informer had made the 
accusation. They could swear to no evi- 
dence that lay in their own knowledge. 
They' could 

325 
present, on information and 

belief, no facts which the informer dis- 
closed. No magistrate could issue a war- 
rant on the mere word of an officer, with- 
out more.10 See Giordenello v. United 
States, supra. We are not justified in 
lowering the standard when an arrest is 
made without a warrant and allowing the 
officers more leeway than we grant the 
magistrate. 

With all deference I think we break 
with tradition when we sustain this ar- 
rest. We said in United States v. Di Re, 
supra, 332 U.S. at page 595, 68 S.Ct. at 
page 229, " * * *  a search  is  not  to  
be made legal by what it turns up. In 
law it is good or bad when it starts and 
does not change character from its suc- 
cess." In this case it was only after the 
arrest and search were made that  there 
was a shred of evidence known to the 
officers that a crime was  in  the  process 
of being committed.11 

 
land. There  are  two  reasons  for  this; 
one to  avoid  bloodshed,  and  the  other  
to preserve the liberty of the citizen. 
Obedience to law is the bond of society, 
and the officers set  to  enforce  the  law 
are not exempt from its mandates. 

"In the instant case the  possession  of 
the liquor was the body of  the  offense; 
that fact was proven by a forcible and 
unlawful search of the  defendant's  per- 
son to secure the veritable key to the 
offense. It is fundamental that a  citizen 
may not be arrested  and  have  his  per- 
son searched by force and without  proc- 
ess in order to secure testimony against 
him.   •   •   •   It   is   better   that   the 
guilty shall escape, rather than another 
offense shall be  committed  in  the  proof 
of guilt-." Town of Blacksburg v. Beam, 
104 S.C. 146, 148, 88 S.E. 441, L.R.A. 
1916E, 714. 
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Jigions based on a belief in the existence 
of. God as against those religions founded 
on different beliefs.11 

[1] In upholding the State's religious 
test for  public  office  the  highest  court  
of Maryland said [223 Md. 49, 162 A.2d 
442]: 

"The petitioner is not compelled to 
believe . or  disbelieve,  under  threat 
of punishment or other compulsion. 
True, unless he makes the  declara- 
tion of belief he cannot hold public 
office in Maryland, but he is not com- 
pelled to hold office." 

The fact, however, that a person iii not 
compelled to hold public office cannot 
possibly be an excuse for barring him 

"98 
from office by state-imposed criteria for- 
bidden by the Constitution. This was 
settled by our holding in Wieman v. Up- 
degraff, 344 U.S. 183, 73 S.Ct. 215, 219, 
97 L.Ed. 216. We there pointed out that 
whether or not "an abstract right  to 
public employment exists," Congress 
could not pass a law providing " '* * * 
that no federal employee shall attend 
Mass or take any active part in mission- 
ary work.' " 12 

[2] This Maryland religious test for 
public office unconstitutionalJy invades 
the appellant's freedom of belief and re- 
ligion and therefore cannot be enforced 
against him. 

The judgment of the Court of  Appeals 
of Maryland is accordingly reversed and 
the cause is remanded for further pro- 

ligious freedom which we ourselves so 
warmly contend for?" 
Ancl another delegate pointed out that 
Article VI "leaves religion on the solid 
foundation of its own inherent validity, 
without any connection with temporal au- 
thority; nnd no kind of  oppression  cnn 
take  pince."   4  Elliot,   op.   cit.,   supra, 
at 194, 200. 

11. Among religion  in  this  country  which 
do not tench whnt would generally be 
considered n belief in  the  existence  of 
God are Buddhism, Taoism, Ethical Cul- 
ture,  Secular   Humanism   and   others. 
See Washington Ethical Society v. Dis 
trict of Columbia, 101 U.S.Ap11.D.C. 371, 

ceedings not inconsistent with this opin- 
ion. 

Reversed and remanded. 

Mr. Justice FRANKFURTER and Mr. 
Justice HARLAN concur in the result. 
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Prosecution for possession and con- 

trol of obscene material. An Ohio Com- 
mon Pleas Court rendered judgment, and 
the defendant appealed. The Ohio Su- 
preme Court, 170 Ohio St. 427, 166 N.E. 
2d 387, affirmed the judgment, and the 
defendant again appealed. The Supreme 
Court, Mr. Justice Clark, held that evi- 
dence obtained by unconstitutional search 
was inadmissible and vitiated conviction. 

Reversed and remanded. 
Mr. Justice Harlan, Mr. Justice 

Frankfurter and Mr. Justice Whittaker 
dissented. 

249 F.2d 127; Fellowship of Humanity 
v. County of Alnmeda, i::i3 Cnl.A1111.2d 
673, 315 P.2<l 394; II  Encyclopncdin  of 
the Social Sciences 293; 4 Encyclopaedia 
Britannica   (1957   ed.)   325-327;   21  id.• 
at 797; ArC'her. Fnith11 Men Live By (2d 
ed. revised  by  Purinton),  120-13. ,  254- 
313;  1001  World  Almanac  095,   712; 
Year Book of  American  Churche•  for 
1961, nt 29, 47. 

12.   344  U.S.  at   page  191-192, 73 S.Ct. at 
J)age 219, qnoting from l;nitcd Pnblic 
Workers  of  America  (C.1.O.)   v. l\Iitchell, 
330  U.S.  75,  100,  67  S.Ct.  556,  :no, 91 
L.Ed. 754. 
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J. Criminal Law e=,394,4(1) 
Rule excluding illegally seized evi- 

dence is of constitutional origin. U.S. 
C.A.Const. Amend. 4. 

2. Court.s ¢::>388(1) 
Reasonableness of a search is in first 

Mr. A. L. Kearns, Cleveland, Ohio, for 
appellant. 

Mr. Bernard A. Berkman, Cleveland, 
Ohio, for American Civil Liberties Union 
and the Ohio Civil Liberties Union, as 
amici curiae. 

instance for trial court to determine. 
U.S.C.A.Const. Amend. 4. 

Mrs. Gertrude Bauer 
land, Ohio, for appellee. 

Mahon, Cleve- 

a. Criminal Law e=:>s94.4(1) 
All evidence obtained by searches 

and seizures in violation of the Consti- 
tution is constitutionally inadmissible in 
state courts. U.S.C.A.Const. Amend. 4. 

4,  Constitutional Law <t:=>266 
Crlmlnal Law ¢::>894.4(1) 

Evidence obtained by unconstitution- 
al search was inadmissible in state prose- 
cution, and vitiated conviction, under the 
Fourteenth Amendment, overruling Wolf 
v. Colorado, 1949, 338  U.S. 25, 69 S.Ct. 
1359,  93 L.Ed.  1782.    R.C.Ohio  § 2905.- 
34; U.S.C.A.Const. Amends. 4, 14. 
5. Con<Jtltutional Law <t:=>255 

Searches and Seizures e::>7(2) 
The Fourth Amendment's right of 

privacy is enforceable against the states 
through the due process clause. U.S.C.A. 
Const. Amends. 4, 14. 

e. Criminal Law ®=>522(1) 
The rule requiring exclusion of a 

coerced confession  overrides  relevant 
rules of evidence, regardless of the inci- 
dence of such conduct by police, slight 
<>r frequent. 

'J. Courts <t=>489(1) 
Healthy federalism depends upon 

avoidance of needless conflict between 
state and federal courts. 

& Constitutional Law G:=254 
The right to privacy embodied in 

Fourth Amendment is enforceable 
against states in same manner  and  to 
like effect as other basic  rights secured 
by the due process clause. U.S.C.A. 
Const. Amends. 4, 14. 

4. The statute provides ia pertinent part 
that 

"No  peraon  ehall  knowingly  •   •   • 
have in his posseB11ion or under his con- 
trol an obscene, lewd, or lascivious book 
[or] • • • picture • • •. 

 
Mr. Justice CLARK delivered the 

opinion of the Court. 
Appellant stands convicted of know- 

ingly having had in her possession and 
under her control certain lewd and 
lascivious books, pictures, and photo- 
graphs in violation of § 2905.34 of Ohio's 
Revised Code.I As officially stated in the 
syllabus to its opinion, the  Supreme 
Court of Ohio found that her conviction 
was valid though "based primarily upon 
the introduction in evidence of lewd and 
lascivious books and pictures unlawfully 
seized  during an  unlawful  search  of de- 
fendant's home   •    *  *."  170 Ohio St . 
427-428, 166 N.E.2d 387, 388. 

 
M4 

· On May 23, 1957, three Cleveland po- 
lice officers arrived at appellant's resi- 
dence in that city pursuant to informa- 
tion that "a person [was] hiding  out  in 
the home, who was wanted for question- 
ing in connection with a recent bombing, 
and that there was a large amount of 
policy paraphernalia being hidden in the 
home."  Miss  Mapp  and  her  daughter 
by a former marriage lived on the top 
floor of the two-family dwelling. Upon 
their arrival at that house, the officers 
knocked on the door and demanded en- 
trance but appellant, after  telephoning 
her attorney, refused to admit them with- 
out a  search  warrant.  They  advised 
their headquarters of the situation and 
undertook a surveillance of the house. 

The officers again sought entrance 
some three hours later when four or  
more additional officers arrived on the 

"Whoever violates this  aection  shall  be 
fined not less  than  two hundred  nor  more 
than  two  thousand  dollars   or   imprisoned 
not less than ono nor more than aev-.11 
:,ears, or both." 

168
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scene. When Miss  Mapp did not come  
to the door immediately, at least one of 
the several doors to the house was for- 
cibly. opened I and the policemen gained 
admitta nce. Meanwhile Miss Mapp's at- 
torney arrived, but the officers, having 
secured their own entry, and continuing 
in their defiance of the law, would per- 
mit him neither to see  Miss  Mapp  nor 
to enter the house. It appears that Miss 
Mapp was halfway down the stairs from 
the upper floor to the front door  when 
the officers, in this highhanded manner, 
broke into the hall.  She  demanded  to 
see the search warrant. A paper, claimed 
to be a warrant, was held up  by one of 
the officers. She grabbed the "warrant" 
and placed it in her bosom. A struggle 
ensued in which the officers recovered 
the piece of paper and as a result of 
which they handcuffed appellant because 
she had been "belligerent" 

M5 
in resisting 

their official rescue of the  "warrant" from 
her person. Running  roughshod over 
appellant, a policeman "grabbed" her, 
"twisted [her] .hand," and  she "yelled 
[and] pleaded with him" ' because "it was 
hurting." Appellant, in hand- cuffs, was 
then forcibly taken upstairs to her 
bedroom where the officers searched a 
dresser, a chest of drawers, a closet and 
some suitcases. They also looked into a 
photo album and through personal papers 
belonging to the appellant. The search 
spread to the rest of the second floor 
including the child's bedroom, the living 
room, the kitchen and a dinette. The 
basement of the building and a trunk 
found therein were also searched. The 
obscene materials for possession of which 
she was ultimately convicted were dis- 
covered in the course of that widespread 
search. 

2.  A  police  officer  testi6Pd  that   "we  did 
pry  the  screen  door  to   gain   entrance"; 
the  attorney  on   the   scene   testified   that 
a policeman ''tried  •  •  •   to  kick in  the 
door " and then "broke  the  glass  in  the 
door and somebody reached in and opt>ned 
the door and let them in"; the appellant 
testified that "The back  door  was  bro• 
ken." 

At the trial no search warrant was 
produced by the prosecution, nor was the 
failure to produce one explained or ac- 
counted for. At best, "There is, in the 
record, considerable doubt as to whether 
there ever was any warrant for  the 
search of defendant's home." 170 Ohio 
St. at page 430, 166 N.E.2d at page 389. 
The Ohio Supreme Court believed a "rea 
sonable argument" could be made that 
the conviction should be reversed "be- 
cause the 'methods' employed to obtain 
the [evidence] were such as to 'offend "a 
sense of justice," ' ." but the court found 
determinative the fact that the evidence 
had not been taken "from defendant's 
person by the use of brutal or offensive 
physical force against defendant." 170 
Ohio St. at page 431, 166 N.E.2d at pages 
389-390. 

The State says that even if the search 
were made without authority, or other- 
wise unreasonably, it is not prevented 
from using the unconstitutionally seized 
evidence at trial, citing Wolf  v. People 
of State of Colorado, 1949, 338 U.S. 25, 
at page 33, 69 S.Ct. 1359, at  page 1364, 
93 L.Ed. 1782, in which this Court did 
indeed hold "that in a prosecution in  a 
State court for a State crime the Four- 
teenth Amendment 

846 
does not forbid the 

admission of evidence obtained by an un- 
reasonable search and seizure." On this 
appeal, of which we have noted probable 
jurisdiction, 364 U.S. 868, 81 S.Ct. 111, 
5  L.Ed.2d  90,  it  is  urged  once  again 
that we review that holding.3 

 
I. 

Seventy-five years ago, in Boyd v. Unit- 
ed States, 1886, 116 U.S. 616, 630, 6 S.Ct. 
524,   532,   29  L.Ed.  746,  considering the 

3.  Other issues have been rnised  on  this 
nppeal  but,  in  the  view  we  have  tnk r n 
of the case, they need not be decidell. 
Although appellant  chose  to  urge  what 
may  hnve  appeared  to  be  the  ■urer 
ground for fa, ·orable disposition and did not   
insist   that   Wolf    be   overruled,   the• 
amicu, curiae,  who  wns  also  permitted to. 
participate  in  the  oral  argument,  did urc• 
the Court to overrule Wolf. 
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Fourth'  and  Fifth  Amendments as  run-  every encroachment'upon rights express- 
ning  "almost  into  each  other" 5  on  the  ly stipulated for in the Constitution by 
facts  before  it,  this  Court  held that the  the declaration of rights." I Annals of 

doctrines of those Amendments  Cong. 439 (1789). Concluding, the Court 
"apply  to  all  invasions  on the part specifically referred to the use of the 

of  the government  and its employes evidence  there seized  as "unconstitution- 
of  the sanctity of a  man's home and al." At page 638 of 116  U.S.,  at  page 
the  privacies  of  life.    It   is not the 536 of 6 S.Ct. 
breaking of his doors, and the rum- 
maging of his drawers, 

M7 
that consti- 

tutes the essence of the offence; but 
it is the invasion of his indefeasible 
right of personal security, personal 
liberty and private property * * *. 
Breaking into a house and opening 
boxes and drawers are circumstances 
of aggravation; but any forcible and 
compulsory extortion of a man's own 
testimony or of his private papers to 
be used as evidence to convict him 
of crime or to forfeit his goods, is 
within the condemnation * * * [of 
those Amendments]." 

The Court noted that 
"constitutional provisions for the 
security of person and property 
should be liberally construed. *  * 
It is the duty of courts to be watch- 
ful for the constitutional rights of 
the citizen, and against any stealthy 
encroachments  thereon."  At  page 
635 of 116 U.S., at page 535 of  6 
S.Ct. 

In this jealous regard  for  maintaining 
the integrity of individual rights, the 
Court gave life to Madison's prediction 
that   "independent   tribunals   of  justice 
*   *  *   will  be  naturally  led  to resist 

4. "The right of the  people  to  be  secure 
in their 1Jersons, houses, papers, and ef- 
fects, against unreasonable searches and 
seizures, shall not be violated, and no wnr- 
rants shall issue, but upon probable cnust', 
supported by onth or affirmation, and pnr- 
tlcularly describing the place to be search- 
ed and the persons or things to be seized." 

 
5.  The close connection between the con- 

cepts later embodied in these two Amend- 
ments had  been  noted  at  least  as  early 
as 1765 by Lord Camden, on whose opin- 
fon  in  Entiek  v.  Carrington,  19 Howell's 

Less than 30 years after Boyd, this 
Court, in Weeks v. United States, 1914, 
232 U.S. 383, at pages 391-392, 34 S.Ct. 
341, at page 344, 58 L.Ed. 652, stated 
that 

"the 4th Amendment *  *  *  put  
the courts of the United States and 
Federal officials, in the exercise of 
their power and authority, under 
limitations    and     restraints    [and] 
* * * forever secure[d]  the people, 
their persons, houses, papers, and 
effects, against all unreasonable 
searches and seizures under  the 
guise of law  *  * *  and  the duty 
of giving to it force and effect is 
obligatory upon all entrusted under 
our Federal system with the enforce- 
ment of the laws." 

MS 
Specifically dealing with the use of the 
evidence unconstitutionally seized, the 
Court concluded : 

"If letters and private documents 
can thus be seized and held and used 
in evidence against a citizen accused 
of an offense, the protection of the 
Fourth Amendment declaring his 
right to be secure against such 
searches and seizures is of no value, 
and, so far as those thus placed are 
concerned, might as well be stricken 

 
State Trials 1029, the Boyd court drew 
heavily. Lord Camden had n<>ted, at 
1073: 

"It is very certain, that  the  law  ob- 
ligeth no man to accuse himself; because 
the necessary means of compelling sclf- 
accusution, falling upon the innocent as 
well as the guilty, would  be  both  cruel 
and unjust; and it  should  seem,  that 
search for evidence  is  disallowed  upon 
the same principle. There too the  in- 
nocent would be confounded with the 
guilty." 
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from the Constitution.  The efforts  
of the courts' and their officials to 
bring the guilty to punishment, 
praiseworthy as they are, are not to 
be aided by the sacrifice of those 
great principles established by years 
of endeavor and suffering which 
have resulted in  their  embodiment 
in the fundamental law of the land." 
At page 39,3 of 232 U.S., at  page 
344 of 34 S.Ct; 
Finally, the Court in that case clearly 

stated that use of the seized evidence 
involved "a denial of the constitutional 
rights of the accused." At  page 398 of 
232 U.S., at page 346 of 34 S.Ct.  Thus, 
in the year 1914, in the Weeks case, this 
Court "for the first time" held that "in a 
federal prosecution the Fourth Amend- 
ment barred the use of evidence secured 
through an illegal search and seizure." 
Wolf v. People of State of Colorado, su- 
pra, 338 U.S. at page 28, 69 S.Ct. at page 
1361. This Court has ever since required 
of fedeJjal law officers a strict adher- 
ence to that. com nd which this  Court 
has held to be a clear, specific, and 
constitutionally required-even if ju- 
dically, implied-deterrent safeguard 
without insistence upon which the Fourth 
Amendment would have been reduced to 
"a form of .words." Holmes J., Silver- 
thorne Lumber Co. v. United States, 1920, 
251 U.S. 385, 392, 40 S.Ct. 182, 183,  64 
L.Ed.  319.   It   meant,  quite simply, that 
"convict.ion by means of unlawful sei- 
zures and enforced confessions * * * 
shoul4 find no sanction in the judgments 
of the' ourts * * *," Weeks v. United 
States,  supra/232  U.S.  at   page  392, 34 
S.Ct. at page 344, and that such evidence 
"shall not be used at all." Silverthorne 
Lumber  Co. v. United  States, supra, 251 
U.S. at page 392, 40 S.Ct. at page 183. 

849 
['i]   There  are  in  the  cases of this 

Court some,. PMS\p_g references to the 
Weeks r ule: as ,bem-g one of evidence. 
But the plain and uneqtl'ivocal language 
of Weeks-and it·s lat t'.J, raph'.r se in 
WoJf,..,.--t!l the etfect that 1t h Weel,t , rule 
is of constitutional origin, remain en- 
tirely  undisturbed.    In  Byars  v. United 

States,  1927,  278  U.S.  28,  at   pages 29- 
80, 47 S.Ct.  248, at  pages 248-249,  71  L. 
Ed. 520, a unanimous Court declared that 
"the doctrine [cannot]  *  *  *  be  
tolerated under our constitutional 81JB· 
tem, that evidences of  crime  discovered 
by a federal officer in making a search 
without   lawful   warrant    may   be   used 
against the victim of the unlawful search 
where a timely challenge has been inter- 
posed."  (Emphasis  added.)   The  Court, 
in Olmstead v. United States, 1928, 277 
U.S. 438, at page 462, 48 S.Ct. 564, 567, 
72 L.Ed. 944, in unmistakable language 
restated the Weeks rule: 

"Tbe striking outcome of the 
Weeks case and those which followed 
it was the sweeping declaration that 
the Fourth Amendment, although 
not referring to or limiting  the use 
of evidence in court, really forbade 
its introduction if obtained by gov- 
ernment officers through a violation 
of the amendment." 

In  McNabb  v.  United  States, 1943, 318 
U.S. 332,  at  pages 339-340,  63 S.Ct. 608, 
at page 612, 87 L.Ed. 819, we note this 
statement: 

"[A] conviction in the federal 
courts, the foundation of which 'is 
evidence obtained in disregard of 
liberties deemed fundamental by the 
Constitution, cannot stand. Boyd v. 
United States * * * Weeks 
v.  United  States    *   *   *   And 
this Court has, on Constitutional 
grounds, set aside convictions, both 
in the federal and state courts, which 
were based upon confessions 'se- 
cured by protracted and repeated 
questioning of ignorant and un- 
tutored persons, in whose minds the 
power of officers was greatly magni- 
fied' * * * 

850 
or 'who have been un- 

lawfully held incommunicado with- 
out advice of friends or counsel' 
* * * " 

Significantly, in M Nabb, the Court did 
then pass on to foripulate a ruie of evi- 
dence, saying, "[i}n the view we take of 
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the  case,  however,  it becomes unneces- individual privacy, were bottomed on fac- 
sary   to  reach   the Constitutional  issue tual considerations. 
[for]   *  *  *   [t]he principles govern- 
ing the admissibility of evidence in fed- 
eral. criminal trials have not . been re- 
stricted     •    *  *..: to those derived solely 
from the Constitution." At pages 840- 
841 of  318 U.S., at page 618 of  63 .S.Ct. 

 
II. 

In 1949, 35 years after Weeks was an- 
nounced, this Court, in Wolf v. People of 
State of Colorado, supra, again for· the 
first time,8 discussed the effect of the 
Fourth Amendment upon the States 
through the operation of the Due Process 
Clause of  the  Fourteenth  Amendment. 
It said: 

"[W]e have no hesitation in  say- 
ing that  were  a  State  affirmatively 
to sanction such police incursion in-  
to privacy it would  run  counter  to 
the guaranty· of the Fourteehth 
Amendment.'; At page 28 of'  338 
U.S., at page 1361 of 69 S.Ct. 

Nevertheless, after declaring that the 
"security of one's privacy against arbi- 
trary intrusion by the police" is "implicit 
in 'the concept  of  ordered  liberty'  and 
as such enforceable against the States 
through the Due Process Clause," cf. 
Palko v. State of Connecticut, 1937, 802 
U.S. 319, 58 S.Ct.. 149, 82 L.Ed. 288, and 
announcing that  it  "stoutly  adhere[d]" 
to the Weeks decision, the Court decided 
that the Weeks exclusionary rule would 
not then be imposed upon the' States as 
"an essential ingredient of  the  right." 
338 U.S. at pages 27-29, 69 S.Ct. at page 
1862. The Court's reasons for not con- 
sidering essential to the 

8&1 
right to pri- 

vacy, as  a curb imposed  upon the States 
by the Due Process Clause, that which 
decades before had been posited as part 
and parcel of the Fourth Amendment's 
limitation  upon federal  encroachment of 

6, See, however, National Safe Depc>sit Co, 
v. Stead, 1914,  232 U.S. 58, 34 S.Ct. 209, 
58  L.Ed.  l>04,   and  Adams   v.  People  of 

81 S.Ct.-106 

While they are not basically  relevant 
to a decision that  the exclusionary  r.ule 
is an essential ingredient of the Fourth 
Amendment as the right it embodies is 
vouchsafed against the  States  by  the 
Due Process Clause, we will consider the 
current validity of the factual grounds 
upon which Wolf was based. 

The Court in Wolf first stated that 
"[t]he    contrariety    of   views   of the 
States" on the adoption of the exclusion- 
ary rule of Weeks was "particularly im• 
pressive" (838 U.S. at  page 29, 69  S.Ct 
at page 1362) ; and, in this connection 
that it could not "brush aside the e:r . 
perience of States which deem the ir,, 
cidence of such conduct by the police tc;,:, 
slight to call for a deterrent· remeoy 
• * • by overriding the [States'] rele- 
vant rules of evidence."  At pages 31-32 
of 338 U.S., at page 1363 of 69 S.Ct. 
While in 1949, prior to the Wolf case, 
almost two-thirds of the States were 
opposed to the use of the exclusionary 
rule, now, despite the Wolf case, more 
than half of those since passing upon it, 
by their own legislative or judicial deci- 
sion, have whoUy or partly adopted or 
adhered  to  the  Weeks  rule.   See Elkins 
v. United States, 1960, 864 U.S. 206, Ap- 
pendix, at pages 224-232, 80 S.Ct. 1487, 
at pages 1448-1453, 4 L.Ed.2d 1669. 
Significantly, among those now following 
the rule is California, which, according  
to its highest court, was "compelled to 
reach that conclusion because other rem- 
edies have completely failed to secure 
compliance  with  the  constitutional  pro- 
visio s * *  *."  People v. Cahan, 1955, 
44  cat2d  434,  445,  282  P.2d  905, 911, 
50 A.L.R.2d 513. In connection with this 
California case, we note that the second 
basis elaborated in Wolf in support of its 
failure to enforce the exclusionary doc- 
trine against the States was that "other 
means of  protection" have been afforded 

State of New .York, 1904,,192 U.S. 585, 
24 S.Ct. 372, 48 L.Ed. 575. 
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"the 
 

862 
right  to  privacy."' 888 U.S. at 

elude the recent discarding of the "silver 
platter" doctrine which allowed federal 
judicial use of evidence seized in viola- 

page 30, 69 S.Ct. at page 1362. The ex- 
perience of California that such other 
remedies have been worthless and futile 
is buttressed by the experience of other 
States. The obvious futility of  relegat- 
ing the Fourth Amendment to the. pro- 
tection of other remedies has, moreover, 
been 

U3 
recognized by this Court since Wolf. 

See Irvine v. People of State of Cali- 
fornia, 1954, 347 U.S. 128, 137, 74 S.Ct. 
381, 385, 98 L.Ed. 661. 

[2] Likewise, time has set its face 
against what Wolf called the "weighty 
testimony" of People v. Defore, 1926, 242 
N.Y. 13, 151) .N.E. 585. There Justice 
(then Judge) Cardozo, rejecting adoption 
of the Weeks exclusionary rule in New 
York, had said that "[t]he  Federal  rule 
as it stands is either too strict  or  too 
lax." 242 N.Y. at page 22, 150 N.E. at 
page 588. However, the force of that 
reasoning has been largely vitiated by 
later decisions  of  this  Court.   These in- 

 
7•. Less thnn hnlf of the States have any 

criminal provisions relating directly to 
unrensonable searches and seizures. The 
punitive sanctions of the 23 States at- 
tempting to control such invasions of the 
right of privacy may be classified as fol- 
lows: 

Criminal Liabilit11 of Atftant for Ma 
licious Procurement of Search War rant.-
Ala.Code, 1958, Tit. 15,  §  99; Alaska 
Comp.Lnws Ann.1949, § 66-7-15; 
Ariz.Rev.Stat.Ann.1056, § 13-1454; Cal. 
Pen.Code § 170;  Fla.Stat.1959, § 933 .16 , 
lt .s.A.; Ga.Code Ann.1953, § 27-301; 
Idaho Code Ann.1948, § 18-709; Iowa 
Code Ann., 1950, § 751.38; Minn.S ta t. 
Ann.1947, § 613.54; Mont.Rev.Codes 
Ann.1947, § 94-35-122; Ne\·.Rev.Stnt. §§ 
199 .130,   199.140;    N.J.Stat.Ann.1940, § 
33:1-64;    N.Y.Penn.Lew,   §   1786,  N.Y. 
Code Crim.Proc. § 811; N.C.Gen.Stat. 
1953, § 15-27 (applies to "officers" only); 
N.D.Century Code Ann.1960, §§  12-17- 
08,  29-29-18;    Okin.Stat.,  1951,  Tit. 21, 
f  585,  'l'it.  22,   §  1239;    Ore.Rev.Stat.  § 
141.990:   S.D.Code.   1939   (Supp.1960) 
I 34.9904; Utah Code Ann.1953, § 77- 54-
21. 

Criminal  Liability   of  Magistrate Js 
auing  Warrant  Without  Supporting  Af 

tion of the Constitution by state agents, 
Elkins v. United States, supra; the re- 
laxation of the formerly strict require- 
ments as to standing to challenge the use 
of evidence thus seized, so that now the 
procedure of exclusion, "ultimately refer- 
able to constitutional safeguards," is 
available to anyone even "legitimately on 
[the] premises" unlawfully searched, 
Jones v. United States, 1960, 362 U.S. 
257, 266-267, 80 S.Ct. 725, 734, 4 L Ed. 
2d 697; and finally, the formulation of a 
method to prevent state use of evidence 
unconstitutionally seized by federal 
agents, Rea v. United States, 1956·, 350 
U.S. 214, 76 S.Ct.  292, 100  L.Ed.  233. 
Because there can be no fixed formula, 
we are admittedly met with "recurring 
questions of the reasonableness of 
searches," but less is not to be expected 
when dealing with a Constitution, and, at 
any rate, "(r]easonableness is in the 
first  instance  for   the   [trial   court] 
to determine."   United States v. Rabin- 

ftdav!t.-N.C.Gen.Stat.1953, I 15-27; 
Va.Code Ann., 1960 Replacement Volume, 
§ 19.1-89. 

Criminal Liabi!it11 of Officer Willfully 
Ezceedinr, A11thorit11 of Search War 
1·ant.- Fl11.Stat.     Ann .1944,       §       933.li; 
Iowa Code Ann., 1950, § 751.39; Minn. 
Sto.t.Ann.1947, § 613.54; Nev.Rev.Stat. § 
199.450;  N.Y.Pen.Lnw, § 1 47, N.Y.Codc 
Crim.Proo. § 812; N.D.Cl'ntury Codo 
Ann.1960,  §§ 12-17--07,  20-29-19; Okla. 
Sto.t.1951,  Tit.  21,  §  536,  Tit. 22,  § 1240; 
S.D.Code,   1939   (Supp.1960)    § 34.9005; 
Tenn.Code Ann.1955,  §  40-510;  L'tah 
Code Ann.1953, § 77-54-22. 

Criminal   Liability   of   Officer   for 
Search ivith bivalid Warrant or no 

Warrant.Idaho Code Ann.1948. §  18- 
703; Minn.Stnt.Ann .1947, §§ G13.53, 621.- 
17; Mo.Ann.Stat.1953, § 558.190; Mont. 
Rev.Codes Ann.1947, § 94-3506; N.J. 
Stat.Ann.1940,  §  33:1-65;  N.Y.Pen.Law, 
§  1 6; KD.Century Code Ann.1960,  § 
12-17--06;   Okla.Stat.Ann.1958, Tit.  21. § 
5H5;   Utah  Code   Ann.1953,   I  76-28-52; 
Va.Code  Ann.l9f',O  Rl'plnccmcnt Volume, 
§  19.1-88;    Wash.Rev.Code   §§ 10.79.040, 
10.79.045. 
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owitz, 1950, 339 U.S. 66, 63, 70 S.Ct. 480, nally rested  •  •  *."  Ibid.  The Court 
434, 94 L.Ed. 653. concluded that it was therefore obliged 
It, therefore, plainly appears that the 

factual considerations supporting the 
failure of the Wolf Court to include the 
Weeks exclusionary rule when it recog- 
nized the enforceability of the · right to 
privacy against the States in 1949, while 
not basically relevant to the constitution- 
al consderation, could not, in any analy- 
sis, now be deemed controlling. 

 
8&I 
III. 

[3,4] Some five years after Wolf, in 
answer to a plea made here Term after 
Term that we overturn its doctrine on 
applicability of the Weeks exclusionary 
rule, this Court indicated  that  such 
should not be done until the States had 
"adequate opportunity to adopt or reject 
the [Weeks] rule." Irvine v. People of 
State of California, supra, 847 U.S. at 
page 184, 74 S.Ct. at page 884. There 
again it was said: 

"Never until June of 1949 did this 
Court hold the basic search-and- 
seizure prohibition in any way ap- 
plicable to the states under the Four- 
teenth Amendment ." Ibid. 

And only last Term, after again carefully 
re-examining the Wolf doctrine in Elkins 
v. United States, supra, the Court pointed 
out that "the  controlling  principles"  as 
to search and seizure  and  the  problem 
of admissibility "seemed clear" (364 U.S. 
at page 212, 1441 of 80 S.Ct.) until the 
announcement in Wolf "that the Due 
Process Clause of the Fourteenth 
Amendment does not itself require state 
courts to adopt the exclusionary rule" of 
the Weeks case. At page 218 of 364 U.S., 
at page 1442 of 80 S.Ct. At the same 
time, the Court pointed out, "the under- 
lying constitutional doctrine which Wolf 
established * * * that the Federal 
Constitution * * * prohibits unrea- 
sonable  searches  and  seizures  by  state 
officers" had undermined the "foundation 
upon which the admissibility· of state- 
aeized  evidence  in  a  federal  trial origi- 

to hold, although it chose the narrower 
ground on which to do so, that all evi- 
dence obtained by an unconstitutional 
search and seizure was inadmissible in a 
federal court regardless of its source. 
Today we once again examine Wolf's 
constitutional documentation of the right 
to privacy free from unreasonable state 
intrusion, and, after its dozen years  on 
our books, are led by it to close the only 

aa 
courtroom door remaining open to evi- 

dence secured by official lawlessness in 
flagrant·  abuse  of   that  basic  right,  re- 
served to all persons as a specific guar- 
antee against that very same unlawful 
conduct. We hold that all evidence ob- 
tained by searches and seizures in viola- 
tion of the Constitution is, by that same 
authority, inadmissible in a state court. 

 
IV. 

[5] Since the Fourth Amendment's  
right of privacy has been declared en- 
forceable against the States through the 
Due Process  Clause  of  the  Fourteenth, 
it is enforceable against them  by  the 
same sanction of exclusion as is used 
against  the  Federal  Government.  Were 
it otherwise, then just as without the 
Weeks rule the assurance against unrea- 
sonable federal searches and seizures 
would be, "a form of words", valueless 
and undeserving of mention in a perpet- 
ual charter of inestimable human liber- 
ties, so too, without that rule the freedom 
from state invasions of privacy would be 
so ephemeral  and so neatly·  severed  from 
its conceptual nexus with tlie freedom 
from all brutish means of coercing evi- 
dence as not to merit this Court's high 
regard as a freedom "implicit in 'the con- 
cept of ordered  liberty.'"  At  the  time 
that the Court held in Wolf that the 
Amendment was applicable to the States 
through the Due Process Clause, the cas- 
es of this Court, as we have seen, had 
steadfutly held that as to federal officers 
the Fourth Amendment included the ex- 
clusion of the evidence seized in violation 
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of its prov1s1ons. Even Wolf "stoutly 
adhered" to that  proposition.  The right 
to privacy, when conceded operatively en- 
forceable against the States, was not sus- 
ceptible of destruction by avulsion of the 
sanction upon which its protection and 
enjoyment had always been deemed de- 
pendent under the Boyd, Weeks and Sil- 
verthorne cases. Therefore, in  extend- 
ing the substantive protections of due 
process to all constitutionally unreason- 
able searches-state or federal-it was 

856 
logically and constitutionally necessary 
that the exclusion doctrine--an essential 
part of the right to privacy-be also in- 
sisted upon as an essential ingredient of 
the right newly recognized by the Wolf 
case. In short, the admission of the new 
constitutional right by Wolf could not 
consistently tolerate denial of its most 
important constitutional privilege, name- 
ly, the exclusion of the evidence  which 
an accused had been forced to give by 
reason of the unlawful seizure. To hold 
otherwise is to grant the right but in 
reality to withhold its privilege and en- 
joyment. Only last year the Court itself 
recognized that the purpose of the ex- 
clusionary rule "is to deter-to compel 
respect for  the  constitutional  guaranty 
in the only effectively available way-by 
removing the incentive to disregard it." 
Elkins v. United States, supra,  364 U.S. 
at page 217, 80 S.Ct. at page 1444. 

[6] Indeed, we are aware of no re- 
straint, similar to that rejected today, 
conditioning the enforcement of any oth- 
er basic constitutional  right.  The  right 
to privacy, no less important than any 
other right carefully and particularly re- 
served to the people, would stand in 
marked contrast to all other rights de- 
clared as "basic to a free society." Wolf 
v. People of State of Colorado, supra, 338 
U.S. at page 27, 69 S.Ct. at page 1361. 
This Court has not hesitated to  enforce 
as  strictly  against  the  States  as  it does 

a. But compare ,valey v.  Johnston,  316  
U.S. 101, 104, 62 S.Ct. 964, 965, 86 L.Ed. 
1302, and Chambers v. State of Florida, 
309 U.S. 227, 236, 60 S.Ct. 472, 477. 84 

against the Federal Government the 
rights of free speech and of a free press, 
the rights to notice and to a fair, public 
trial, including, as it does, the right not  
to be convicted by use of a coerced con- 
fession, however logically relevant it be, 
and without regard to its reliability. 
Rogers v. Richmond, 1961, 365 U.S. 534, 
81  S.Ct. 735, 5  L.Ed.2d  760.   And noth- 
ing could be more certain that that when 
a coerced confession is involved, "the 
relevant rules of evidence" are overrid- 
den without regard to "the incidence of 
such conduct by the police," slight or 
frequent. Why should not the same rule 
apply to what is tantamount to coerced 
testimony by way of unconstitutional 
seizure of goods, papers, effects, docu- 
ments, etc.? We find that, 

657 
as to the Fed- 

eral Government, the Fourth and Fifth 
Amendments and, as to the States, the 
freedom from  unconscionable  invasions 
of privacy and the freedom from con- 
victions based upon coerced  confessions 
do  enjoy  an  "intimate  relation" s   in 
their  perpetuation   of   "principles  of  hu- 
manity  and  civil  liberty  [secured]    * * 
only after years of struggle." Bram v. 
United States, 1897, 168 U.S. 532, 543- 
544,  18   S.Ct.  183,  187,   42  L.Ed. 568. 
They express "supplementing phases of 
the same constitutional purpose-to 
maintain inviolate large areas of person- 
al privacy." Feldman v. United States, 
1944,  322  U.S.  487,  489-490,   64  S.Ct. 
1082, 1083, 88 L.Ed. 1408. The philoso- 
phy of each Amendment and of each 
freedom is complementary to,  although 
not dependent upon, that of  the other  in 
its   sphere   of   influence--the   very  least 
that together they assure in either sphere 
is that no man is to be convicted on un- 
constitutional evidence. Cf. Rochin v. 
People of State of California, 1952, 342 
U.S. 165, 173, 72 S.Ct. 205, 210, 96 L.Ed. 
183. 

 
L.Ed. 716, with WeE>ks v. United States, 

232  U.S. 383,  34  S.Ct. 341, 58  L.Ed. 6.52, 
and Wolf v. People of State of  Colorado, 

338 U.S. 25, 69  S.Ct. 1359,  93  L.Ed. 1782. 
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V. 

[7] Moreover, our holding that the 
exclusionary rule is an essential part of 
both the Fourth and Fourteenth Amend- 
ments is not only the logical dictate of 
prior cases, but it also makes very good 
sense. There is no war between the Con- 
stitution and  common  sense.  Presently, 
a federal prosecutor may make no use of 
evidence illegally seized, but a State's 
attorney across the street may, although 
he supposedly is operating under the en- 
forceable prohibitions of the same 
Amendment. Thus the State, by admit- 
ting evidence unlawfully seized,  serves 
to encourage disobedience to the Federal 
Constitution which it is bound to  up- 
hold. Moreover, as was said in Elkins, 
"[t]he very essence of a healthy federal- 
ism depends upon the avoidance of need- 
less conflict between 

utter disregard of the enforceable Fourth 
Amendment. If the fruits of an uncon- 
stitutional search had been  inadmissible 
in both state and federal courts, this 
inducement to evasion would have been 
sooner eliminated. There would be no 
need to reconcile such cases as Rea and 
Schnettler, each pointing up the hazard- 
ous uncertainties of our heretofore am- 
bivalent approach. 

Federal-state cooperation in the solu- 
tion of crime under constitutional stand- 
ards will ·be promoted, if only by recog- 
nition of their now mutual obligation to 
respect the same fundamental criteria in 
their approaches. "However much in a 
particular case insistence upon such rules 
may appear as a technicality that  inures 
to the benefit of a guilty person, the his- 
tory of the criminal law proves that tol- 
erance of shortcut methods in law en- 

9118 state and federal forcement impairs its enduring effective- 
courts!'  864 U.S. at  page 221, 80 S.Ct.  
at page 1446. Such a conflict, hereafter 
needless, arose this very Term, in Wilson 
v. Schnettler, 1961, 365 U.S. 381, 81 S.Ct. 
682, 5 L.Ed.2d 620, in which, and in spite 
of the promise made by Rea, we  gave 
full recognition to our practice in this re- 
gard by refusing to restrain a federal 
officer from testifying in a state court as 
to evidence unconstitutionally seized by 
him in the performance of  his  duties. 
Yet the double standard recognized until 
today hardly put such a tllesis into prac- 
tice. In non-exclusionary States, federal 
officers, being human, were by it invited 
to and did, as our cases indicate, step 
across the street to the State's attorney 
with their unconstitutionally seized evi- 
dence. Prosecution on the basis of that 
evidence was then had in a state court  in 

 
t. Al la alway, the C9.le, however, ,tate 

procedural requirement■ governlnr nascr- 
tion and pur1nance of direct and col• 
lateral con,titutional challenre11 to crim• 
inal pro1ecution1 mu,t be re1pected. Wer 
note, moreover, that the claa1 of 1tnte 
convictiona po"iblJ  alfected  by  thl•  de- 
d ■ion i1 of relatively narrow compu1 
when compared with Burn, v. State of 
Ohio, 860 U.S. 252, 79 S.Ct. 1164, 3 L. 
Ed.2d 1209; Griffin v. People of State 

ness." Miller v.  United  States,  1958, 
867 U.S. 301, 818, 78 S.Ct. 1190, 1197, 2 
L.Ed.2d 1332. Denying shortcuts to only 
one of two cooperating law enforcement 
agencies tends naturally to breed legiti- 
mate suspicion of "working arrange- 
ments" whose results are equally tainted. 
Byars v. United States, 1927,  273 U.S. 
28,  47  S.Ct.  248,  71  L.Ed.  520; Lustig 
v. United States, 1949, 338 U.S. 74, 69 
S.Ct. 1372, 93 L.Ed. 1819. 

899 
There are those who say, as did Justice 

(then Judge) Cardozo, that under our 
constitutional    exclusionary    doctrine 
"[t)he criminal is to go free because the 
constable has blundered." People v. De- 
fore, 242 N.Y. at page 21, 160 N.E. at 
page 687. In some cases this will un- 
doubtedly   be  the   result.•    But,  as was 

 
of   Illinois,  851   U.S.  12,   76   S.Ct. MIS, 
100 L.Ed. 891 and Commonwe11ltlt of 
Pennsylvania ex rel. Herman v. Clnudy, 
850  U.S.  116,   76  S.Ct.  223,  100  L.Ed. 
126.    In   thoae the aame conten• 
tion  wu  urged  and  later   proved   nn• 
found ed. In auy case, further delay ID 
reaching  the  present  re1ult  could   haYe 
Do effect other thu to compound the cUf 
ticultie■• 
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said in Elkins , "there is another consid. 
eration-the imperative of judicial integ- 
rity." 364 U.S. at page 222, 80 S.Ct. at 
page 1447. The crim inal goes free, if he 
must, but it is the law that sets him free. 
Nothing can destroy a government more 
quickly than its failure to observe its o·wn 
laws, or worse, its disregard of the char- 
ter of its own existence . As Mr. Justice 
Brandeis, dissenting, said in Olmstead v. 
United  States, 1928,  277 U.S. 438,  485, 
48  S.Ct.  564,  575,  72  L.Ed.  944: "Our 
government is the potent, the omnipres- 
ent teacher. For good or for ill, it teach- 
es the whole people by its  example.   * * 
If the government becomes a lawbreaker, 
it breeds contempt for law; it invites 
every man to become a law unto himself; 
it invites  anarchy." Nor  can  it  lightly 
be assumed that, as a practical matter, 
adoption of the exclusionary rule fetters 
law enforcement. Only last year this 
Court expressly considered that conten- 
tion and found that "pragmatic evidence 
of a sort" to the contrary was not want- 
ing.   Elkins v. United  States, supra,  364 
U.S. at  page  218, 80 S.Ct. at  page 1444. 
The Court noted that 

"The federal courts themselves 
have operated under the exclusion- 
ary rule of Weeks for almost half a 
century; 

880 
yet it has not been sug- 

gested either that the Federal Bu- 
reau  of  Investigation 10   has thereby 
been rendered ineffective, or that 
the administration of criminal jus- 
tice in the federal courts has thereby 
been disrupted. Moreover, the ex- 
perience of  the states is impressive 
* * *.  The  movement  towards  the 
rule of exclusion has been halting 
but seemingly  inexorable."   Id., 364 
U.S. at pages 218-219, 80 S.Ct. at 
pages 1444-1445. 

 
10. See the remarks  of  Mr.  Hoover,  Di-  

rector of the Fe<leral Bureau of In- 
vestigation, FBI Law Enforcement Bul- 
letin,  September,  19  2.   pp.  1- 2,   quoted 
in Elkins v. United St11t es, 364 U.S. 206, 
218- 219, 80 S.Ct. 1437,  1444-1445,  note 
8. 

[8) The ignoble shortcut to convic- 
tion left open to the State tends to de- 
stroy the entire system of constitutional 
restraints on which the liberties of the 
people rest. 11 Having once recognized 
that the right to privacy embodied in the 
Fcurth Amendment is enforceable 
against the States, and that  the right  to 
be secure against rude invasions of pri- 
vacy by state officers is, therefore, consti- 
tutional in origin, we can no longer per- 
mit that right to remain an empty prom- 
ise. Because it is enforceable in  the 
same manner and to like effect as other 
basic rights secured by the Due Process 
Clause, we can no longer permit it to be 
revocable at the whim of any police offi- 
cer who, in the name of law enforcement 
itself, chooses to suspend its enjoyment. 
Our decision, founded on reason and 
truth, gives to the individual no more 
than that which the Constitution guaran- 
tees him, to the police officer no less than 
that to which honest Jaw enforcement is 
entitled, and, to the courts, that judicial 
integrity so necessary in the true admin- 
istration of justice . 

The judgment  of the  Supreme  Court 
of Ohio is reversed and · the cause re- 
manded for further proceedings not in- 
consistent with this opinion. 

Reversed and remanded. 
 

881 
Mr. Justice BLACK, concurr ing . 
For nearly fifty years, since the de- 

cision of this Court in Weeks v. United 
States,1 federal courts have refused to 
permit the introduction into evidence 
against an accused of his papers and 
effects obtained by "unreasonable 
searches and seizures"  in violation  of 
the   Fourth  Amendment .  In Wolf v. 
People of State of Colorado, decided in 
1948, however, this Court held that "in 

 
11. .·  Cf.  Marcus  v.  Search  \Varrant,  etc., 

367 S.Ct. 717, 81 S.Ct. 1708. 
 

I. 232 U.S. 883, 34 S.Ct. 341, 58 L.Ed. 
652, decided in 1914. 
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a prosecution in a State court  for  a  
State crime the Fourteenth Amendment 
does not forbid the admission of evi- 
dence obtained by an unreasonable 
search and  seizure."1 I  concurred  in 
that holding on these grounds: 

"For reasons stated in my dis- 
senting opinion in Adamson v. 

could properly be inferred from nothing 
more than the basic command against 
unreasonable searches and seizures. Re- 
flection on the problem, however, in the 
light of cases coming before the Court 
since Wolf, has led me to conclude that 
when the Fourth Amendment's ban 
against unreasonable searches and sei- 

[People  of  State  of]  California, 
332 U.S. 46, 68 [67 S.Ct. 1672, 1683, 
91 L.Ed. 1903), I agree with the 
conclusion of the Court that the 
Fourth Amendment's prohibition of 
'unreasonable searches and seizures' 
is enforceable against the states. 
Consequently, I should be for re- 
versal  of  this  case  if  I   thought 
the Fourth Amendment not only pro- 
hibited 'unreasonable searches and 
seizures,' but also, of itself, barred 
the use of evidence so unlawfully 
obtained. But I agree with what 
appears  to  be  a  plain  implication 
of the Court's opinion that the fed- 
eral exclusionary rule is not a com- 
mand of  the  Fourth  Amendment 
but is a judicially created rule of evi- 
dence which Congress might ne- 
gate."1 

. zures is considered together with the 
Fifth Amendment's ban against com- 
pelled self-incrimination, a constitutional 
basis emerges which not only  justifies 
but actually requires the exclusionary 
rule. 

The close interrelationship between 
the Fourth and Fifth Amendments, as 
they apply to this problem,• has long 
been recognized and, indeed, was express- 
ly made the ground for this Court's 
holding in Boyd v. United States. 5 

There the Court fully discussed this re- 
lationship and declared itself "unable to 
perceive that the seizure of a man's pri- 
vate books and papers to be used in evi- 
dence against him is substantially dif- 
ferent from compelling him to be a 
witness against himself.',. It was upon 
this ground that Mr. Justice Rutledge 
largely relied in his dissenting opinion in 

I am still not persuaded  that  the 
Fourth Amendment, standing alone, 
would be enough to bar the  introduc- 
tion into  evidence  against  an  accused 
of papers and effects seized from him in 
violation of its commands. For  the 
Fourth Amendment does not itself con- 
tain any provision expressly precluding 
the use of such evidence, and I am 

ex 
tremely  doubtful  that  such  a  provision 

 
2, 338 U.S. 215, 88, 69 S.Ct. 13G9, 1364, 
93 L.Ed. 1782. 

3. Id., 888 U.S. at pqea 89-40, 69 8.Ct. 
at  pap 1367. 

4.  The  illterrelatlon1hip  between  the 
Jl'onrth and the Fifth Amendmenta ill thi1 
area doee not, of courae, ja1tlf1 a nar• 
rowl111 iD the interpretation of either of 
theee Amendmenta with rupect  to  areaa 
ID which tbe1 operate 1eparatel7. See 
l'eldmu •· United Statea, 822 U.S. 487, 

the Wolf case.' And, although  I  re- 
jected the argument at that  time,  its 
force lias, for me at least, become com- 
pelling with the more thorough under- 
standing of the problem brought on by 
recent cases. In the ftna) analysis, it 
seems to me that the Boyd doctrine, 
though perhaps not required by the ex- 
press language of the Constitution strict- 
ly  construed,  is  amply  justified  from 
an historical standpoint, soundly based in 

 
Wlro8,  64  S.Ct. 1082.  1089,  88 L.Ed. 
1408    (dieaenting    opinion); Frank v. 
State   of   Maryland,   8159   U.S.  860, 374- 
884,  79  S.Ct.  804,  812-818,   3  L.Ed.2d 
877 (diaaenting opinion). 

5. 116 U.S. 616, 6 S.Ct. 1524, 29 L.Ed. 
746. 

I. Id., 116 U.S. at page 633, 6 8.Ct. at 
page ISM. 

7.   888  U.S. at  pqN 47 , 00 S.Ct. at 
pacea 1368-1369. 
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reason, 
 
 

883 
and entirely consistent with what 

pital where the capsules 
684 

 

were recovered 
I regard to be the proper approach to 
interpretation of our Bill of Rights-an 
approach wen set out by Mr. Justice 
Bradley in the Boyd case: 

"[C]onstitutional provisions for 
the security of person and property 
should be liberally construed.  A 
close and literal construction de- 
prives them of half their efficacy, 
and  leads  to  gradual  depreciation 
of the right, as if it  consisted  more 
in   sound   than   in   substance.   It 
is the duty of [the] courts to be 
watchful for  the  constitutional 
rights of the  citizen,  and  against 
any stealthy encroachments there- 
on."8 

The case of Rochin v. People of Cali- 
fomia,9 which we decided three years 
after the Wolf case, authenticated, I 
think, the soundness of Mr. Justice Brad- 
ley's and Mr. Justice Rutledge's reliance 
upon the interrelationship between the 
Fourth and Fifth Amendments as re- 
quiring the exclusion of unconstitu- 
tionally seized evidence. In the Rochin 
case, three police officers, acting with 
neither a judicial warrant nor probable 
cause, entered Rochin's home for the 
purpose of conducting a search and broke 
down the door to a  bedroom  occupied 
by Rochin and his wife.  Upon  their 
entry into the room, the officers saw 
Rochin pick up and swallow two small 
capsules. They immediately seized him 
and took him in handcuffs to a hos- 

8. 116 r.s. nt pnge  635,  6  S.Ct.  nt  pn,::e 
5:35.  As  the  Court  Jloii1ts  out,  Mr. 
Justice Brnrllr ··s approach  to  interpreta- 
tion of the Bill of RightA  Rtemmed direct- 
ly from the spirit in  which  that  great 
charter of liberty wns ofl'crecl for 11<1011· 
tion on the floor of the House of Rcprc- 
sentatins  by  its   framer,  Jam"s  l\faJison: 
"If th!'y [the first ten Amendments) 11re 
incorpornte<l into the Constitution, inde- 
pendent tribunals of justice will consider 
themselves in a peculiar manner the 
guardians  of  those  rights;   they  will   be 
an impenetrable bulwark against every 

by use of a stomach pump. Investiga  
tion showed that the capsules contained 
morphine and evidence of that fact was 
made the basis of his conviction of a 
crime in a state court. 

When the question of the validity of 
that conviction was brought here, we 
were presented with an almost. perfect 
example of the interrelationship between 
the Fourth and Fifth Amendments. In- 
deed, every member of this Court who 
participated in the decision of that case 
recognized this interrelationship and 
relied on it, to some extent at least, as 
justifying reversal of Rochin's convic- 
tion.   The  majority,  though  careful not 
to mention the Fifth Amendment's pro- 
vision that "[n]o  person  * *  *  shall 
be compelled in  any criminal case to be 
a witness against himself," showed at 
least that it was not  unaware  that  such 
a   provision   exists,   stating:  "Coerced 
confessions offend the community's sense 
of fair play and decency. * * *  It  
would be a stultification of the respon- 
sibility   which   the  course  of constitu- 
tional history has cast upon  this  Court 
to hold that in order to convict a  man  
the police cannot extract by force what is 
in his mind but can extract what is in his  
stomach."10        The  methods  used  by the 
police thus were, according to the 
majority, "too close to the rack and the 
screw to permit of constitutional differ- 
entiation,"11 and the case was reversed 
on the ground that these methods had 
violated the Due Process Clause of the 
Fourteenth    Amendment    in    that  the 

 
assumption  of  power  in  the  Legislative  
or  Executive;  they  will   be  naturally  Jed 
to resist cv<'ry encroachment upon rights 
expressly stipulated for  in  the  Constitu- 
tion by the  dcclnrntion  of  rights."  I 
Aunal11 of Congress 439 (1780). 

9. 342 U.S. 165, 72 S.Ct. 205, 96 L.Ed. 
183. 

10. Id., 342 U.S. at page 173, 72 S.Ct. at 
page 210. 

II.  Id.. 342 U.S. nt page 172, 72  S.Ct.  at 
pnge 210. 
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treatment  accorded  Rochin  was  of  a   the  invasion of  the  intimate privacies of 
kind that "shocks the conscience," "of- one's home must  be  in  order  to  shock 
fend[s]  'a  sense  of  justice'"  and  fails   itself   into   the   protective   arms   of   the 
to "respect certain decencies of civilized Constitution. In truth, the practical re- 
conduct."12 suit of this ad hoc approach is simply 

I  concurred  in  the  reversal  of  the   that  when  five  Justices   are   sufficiently 
Rochin case, but on the ground that the revolted by local police action, a convic- 
Fourteenth Amendment made the Fifth tion is overturned  and  a  guilty  man 
Amendment's provision against self-in- may gofr ee. " 16 
crimination  

885 
applicable to the States and 

888 
Only one thing emerged with com- 

plete clarity from the Irvine case--that 
that, given a broad rather than a nar- 
row construction, that provision barred 
the introduction of this "capsule" evi- 
dence just as much as it would have 
forbidden the use of  words  Rochin 
might have been coerced to speak.13 In 
reaching this conclusion I cited  and 
relied on the Boyd case, the constitu- 
tional doctrine of which was, of course, 
necessary to my disposition of the case. 
At that time, however, these views were 
very definitely in the minority for only 
Mr. Justice Douglas and I rejected the 
flexible and uncertain standards of the 
"shock-the-conscience test" used in the 
majority opinion." 

Two years after Rochin; in Irvine v. 
People of State of California,111 we were 
again called upon to consider the va- 
lidity of a conviction based on evidence 
which had been obtained in a manner 
clearly unconstitutional and arguably 
shocking to the conscience. The five 
opinions written by this Court in that  
case demonstrate  the  utter  confusion 
and uncertainty that had been brought 
about by the Wolf and Rochin  deci- 
sions. In concurring, Mr. Justice CLARK 
emphasized the unsatisfactory nature of 
the Court's "shock-the-conscience test," 
saying that this "test" "makes for such 
uncertainty and unpredictability that it 
would be impossible to  foretell-other 
than by guesswork-just how brazen 

12. Id., 342 U.S. at pace■ 172, 173, 72 S.Ct. 
at pages 209-210. 

13, Id., 342 U.S. at page■ 174-177, 72 S.Ct. 
at pace■ 210-212. 

14. For the coneurrinc opinion of Mr. Jua 
tiee Douglas see id., 342 U.S. at pages 
177-179, 72 S.Ct. at page■ 212, 213. 

81 S.Ct.-107 

is that seven Justices rejected the "shock- 
the-conscience" constitutional standard 
enunciated in the Wolf and Rochin eases. 
But even this did not lessen the con- 
fusion in this area- of the  law  because 
the continued existence of mutually in- 
consistent precedents together with the 
Court's inability to settle upon a ma 
jority opinion in the Irvine case left the 
situation at lea.st as uncertain as it had 
been before.11 Finally, today, we  clear 
up  that  uncertainty.  As  I   understand 
the Court's opinion in this case, we again 
reject the confusing "shock-the-con- 
science" standard of the Wolf and Rochin 
cases and, instead, set aside this state 
conviction in reliance upon the precise, 
intelligible and more predictable consti- 
tutional doctrine enunciated in the Boyd 
case. I fully agree with Mr. Justice 
Bradley's opinion that the two Amend- 
ments upon which the Boyd  doctrine 
rests are of vital importance in our con- 
stitutional scheme of liberty  and  that 
both are  entitled  to a liberal  rather  than 
a  niggardly  interpretation.   The  courts 
of the country are entitled  to know with 
as much certainty as possible what scope 
they cover. The Court's opinion, in my 
judgment, dissipates the doubt and un- 
certainty in this field  of  constitutional 
law and I am persuaded, for this  and 
other reasons stated, to depart from my 
prior views, to accept the Boyd doctrine 

 
15. 347 U.S. 128, '14 S.Ct. 881, 98 L.Ed. 

561. 
16. Id., 347 U.S. at pqe 138, 74 S.Ct. at 

page 386. 
17. See al■o United Sta te■ T, Rabinowitz, 

339 U.S. 56, 66-68, 70 S.Ct. 430, 444--&41, 
94 L.Ed. 6M (di.nen.ting opinion). 
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as contro11ing in this state case and to 
join the Court's judgment and opinion 
which are in accordance with that con- 
stitutional doctrine. 

 
Mr. Justice DOUGLAS, concurring. 

Though I have joined  the  opinion  of 
the Court, I add a few  words.  This 
criminal proceeding started with a  law- 
less search and seizure. The police en- 
tered a home 

fW1 
forcefully, and seized docu- 

ments that were later used to convict the 
occupant of a crime. 

She lived alone with her fifteen-year- 
old daughter  in  the second-floor  flat of 
a duplex in  Cleveland.  At  about 1 :30 
in the afternoon of May 23, 1957, three 
policemen arrived at this house. They 
rang the bell, and the appellant, appear- 
ing at her window, asked them what they 
wanted. According to their later testi- 
mony, the policemen had come to the 
house on information from "a confiden- 
tial source that there was a person hid- 
ing out in the home, who was wanted for 
questioning in connection with a recent 
bombing." 1 To the appellant's question, 
however, they replied only that they 
wanted to question her and would not 
state the subject about which they want- 
ed to talk. 

The appellant, who had retained an 
attorney in connection with a pending 
civil matter, told the police she would call 
him to ask if  she  should  let  them  in. 
On her attorney's advice, she told them 
she would let them in only when they 
produced a valid  search  warrant.  For 
the next two and a half hours, the police 
laid siege to the house. At four o'clock, 

 
I. This "confidential source" told the po- lice, 

in the  some  breath,  thnt  "there wns a 
large amount of policy paraphernalia being 
hidden in the home." 

 
2.  The purported warrant has disappenrl'd 

from the case. The State made  no  at- 
tempt to prove its existence, issuance or 
contents, either at the trial or on the 
hearing of a preliminary motion to sup- 

their number was increased to at least 
seven. Appellant's lawyer appeared on 
the scene; and one of the policemen told 
him that they now had a search warrant, 
but the officer refused to show it. In- 
stead, going to the back door, the of- 
ficer first tried to kick it in and, when 
that proved unsuccessful, he broke the 
glass in the door and opened it from the 
inside. 

The appellant, who was on the steps 
going up to her flat, demanded to see the 
search warrant; but  the officer  refused 
to let her see it although he waved a 
paper in front of  her face.  She grabbed 
it and thrust it down the front of  her 
dress . The policemen seized her, took 
the paper 
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from her, and had her hand- 

cuffed to another officer. She was taken 
upstairs, thus bound, and  into  the  larger 
of the two bedrooms in the apartment; 
there she was forced to sit on the bed. 
Meanwhile, the officers entered the house 
and made a complete search of the four 
rooms of  her  flat  and  of  the  basement 
of the house. 

The testimony concerning the search 
is largely nonconflicting. The approach 
of the officers; their long wait outside 
the home, watching all its doors; the 
arrival  of  reinforcements  armed   with 
a paper; 2 breaking into the house; 
putting their hands on appellant and 
handcuffing her; numerous officers ran- 
sacking through every room  and  piece 
of furniture, while the appellant sat, a 
prisoner in her own bedroom. There is 
direct conflict in the testimony, however, 
as to where the evidence which is the 
basis of this case ,vas found. To under- 
stand the meaning of that conflict, one 
must understand that this case is based 

 
prl'ss. The Supreme Court ot Ohio said: 
'·There is, in the rl'cor<l,  consi<lerab!e 
doubt as to whether there ever was rmv 
"'·arr:mt for the  search  of  defendant's 
home.    •    •    •    A,lmittedly    •    •    • 
there w11s no warrnnt n11thorizi11g a search 
• * • for nn · 'lewd, or lascivious book 
• *  •   print.  [or]  picture.'"   170 Ohio 
St. 427, 430, 166 X.E.2d 387, 389. (Em- 
phasis nd<led.) 
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on the knowing possession 3 of four little 
pamphlets, a couple of photographs  and 
a little pencil doodle-all of .which are 
alleged to be pornographic. 

According to the police officers who 
participated in the search, these articles 
were found, some in appellant's 
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dressers 

and some in a suitcase found by her bed. 
According to appellant, most of the ar- 
ticles were found in a cardboard box in 
the basement; one in the suitcase beside 
her bed. All of this material, appellant- 
and a friend of hers-said were odds and 
ends belonging to a recent boarder, a 
man who had left suddenly for New York 
and had been detained there. As the 
Supreme Court of Ohio read the statute 
under which appellant is charged, she is 
guilty of the crime whichever story is 
true. 

The Ohio Supreme Court sustained the 
conviction even though it was based on 
the documents obtained in the lawless 
search. For in Ohio  evidence  obtained 
by an unlawful search and seizure is ad- 
missible in a criminal prosecution  at 
least where it was not taken from the 
"defendant's person by the use of brutal 
or offensive force against defendant." 
State v. Mapp, 170 Ohio St. 427, 166 N.E. 
2d 387, at  page 388, syllabus 2;   State v. 
Lindway, 131 Ohio St. 166, 2 N.E.2d 490. 
This evidence would have been inadmissi- 
ble in a federal prosecution. Weeks v. 
United States, 232 U.S. 383, 34 S.Ct. 341, 
58 L.Ed. 652; Elkins v. United  States, 
364  U.S.  206, 80 S.Ct.  1437,  4 L.Ed.2d 
1669. For, as stated in the former deci- 
sion, "The effect of the 4th Amendment is 
to put the courts of the United States and 
Federal officials,  in  the exercise of their 

It was therefore held that evidence ob- 
tained (which in that case was docu- 
ments and correspondence) from a home 
without any warrant was not admissible 
in a federal prosecution. 

We held in Wolf v. People of State of 
Colorado, 338 U.S. 25, 69 S.Ct. 1359, 93 
L.Ed. 1782, that the Fourth Amendment 
was applicable to the States by reason of 
the Due Process Clause of the Four- 
teenth Amendment. But a majority held 
that the e-xclusionary rule of the Weeks 
case was not required of the States, that 
they could apply such sanctions as they 
chose. That position had the necessary 
votes to carry the day. But with all re- 
spect it was not the voice of reason or 
principle. 

8'10 
As stated in the Weeks case, if evi- 

dence seized in violation of the Fourth 
Amendment can be used against an ac 
cused, "his right to be secure against 
such searches and seizures, is of no value, 
and * * * might as well be stricken 
from the Constitution." 232 U.S.  at 
page 393, 34 S.Ct. at page 344. 

When we allowed States to give con- 
stitutional sanction to the "shabby busi- 
ness" of unlawful entry into a home (to 
use an expression of Mr. Justice Murp hy. 
Wolf v. People of State of Colorado,  388 
U.S. at page 46, 69 S.Ct. at page 1371), 
we did indeed rob the Fourth Amend- 
ment of much meaningful force. There 
are, of course, other theoretical remedies. 
One is disciplinary action within the 
hierarchy of the police system, including 
prosecution of the police officer for a 
crime. Yet as  Mr. Justice  Murphy  said 
in  Wolf  v. People  of  State of Colorado, 
338  U.S.  at   page  42,  69  S.Ct.  at page 
1369 "Self-scrutiny is a lofty ideal,  but 

power and authority, under limitations _ its exaltation reaches new heights if we 
and restraints *  *  * .''  Id.,  232 U.S. 
at pages 391-392, 34 S.Ct. at page 344. 

3.  Ohio Rev.Code, f 2903.34: "No person 
ahall knowincl1 • • • have in  hia  
possession or under his control an ob• 
scene, lewd, or lascivious book, macazlne, 
pamphlet, paper, writing, advertisement, 
circular,  print,  picture   •   •   •   or 
drawinc • • • of an indecent or 

expect a District Attorney to prosecute 
himself or his associates for well-mean- 

immoral  nature   •   •   •.   Whoever  vio- 
lates this section aball  be  fined  not  leu 
than two hundred nor more than  two 
thousand dollars  or  impriaoned  not  leu 
than  one  nor  more   than   ■e ven   7eara, 
or both." 



 

. 
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ing violations of the search and seizure 
clause during a raid the District Attor- 
ney or his associates have ordered." 

The only remaining remedy, if exclu- 
sion . of the evidence is  not  required,  is 
an action of trespass by the homeowner 
against the offending  officer.  Mr.  Jus- 
tice Murphy showed bow onerous and 
difficult it would be for the citizen to 
maintain that action and how meagre the 
relief even if the  citizen  prevails.  338 
U.S. 42-44, 69 S.Ct. 1369-1370. The 
truth is that trespass actions against 
officers who make unlawful searches and 
seizures are mainly illusory remedies. 

Without judicial action making the 
exclusionary rule applicable to the States, 
Wolf v. People of State of Colorado in 
practical effect reduced the guarantee 
against unreasonable searches and sei- 
zures to "a dead letter," as Mr. Justice 
Rutledge  said  in  his  dissent.    See 338 
U.S. at page 47, 69 S.Ct. at page 1368. 

Wolf  v. People of  State of  Colorado, 
supra,  was  decided  in  1949.    The imme- 
diate result was a storm of constitution- 
al controversy which only  today  finds 
its end. I believe that this is an appro- 
priate case in which to put  an  end  to 
the asymmetry which Wolf imported into 
the law. See 

8'71 
Stefanelli v. Minard, 342 

U.S. 117, 72 S.Ct. 118, 96 L.Ed. 138; Rea 
v. United States, 350 U.S. 214, 76 S.Ct. 
292, 100 L.Ed. 233; Elkins v. United 
States, supra; Monroe v. Pape, 365 U.S. 
167, 81 S.Ct. 473, 5 L.Ed.2d 492.  It  is 
an appropriate case because the facts it 
presents  show-as  would  few other cases 
-the casual arrogance of those who have 
the untrammelled power to invade one's 
home and to seize one's person. 

It is also an appropriate case in the 
narrower and more technical sense. The 

 
4, "The notice of  appeal  •  •  •  sh11ll set 

forth the questions presented by the ap- 
peal  •   •   •.   Only  the   questions  set 
forth In the notice ·of appeal or fairly 
comprised therein will be considered  by 
the  court."  Rule  10,   subd.  2(c),  Rules 
of the Supreme Court  of  the  United 
States, 28 U.S.C.A. 

issues of the illegality of the search and 
the admissibility of the evidence have 
been presented to the state court and 
were duly raised here in accordance with 
the applicable Rule of Practice.' The 
question was raised in the notice of ap- 
peal, the jurisdictional statement and in 
appellant's brief on the merits.II  It is 
true that argument was mostly directed 
to another issue in the case, but that is 
often the fact. See Rogers v. Richmond, 
365 U.S. 534, 536-540, 81 S.Ct. 735, 736- 
739, 5 L.Ed.2d 760. Of course, an earnest 
advocate of a position always believes 
that, had he only an additional oppor- 
tunity for argument, his side would win. 
But, subject  to  the sound  discretion  of 
a court, all argument must at  last come 
to a halt. This is especially so as to an 
issue about which this Court said last 
year that "The arguments of its antag- 
onists and of its proponents have been so 
many times marshalled as to require no 
lengthy elaboration here." Elkins v. 
United States, supra, 364 U.S. 216, 80 S. 
Ct. 1443. 

Moreover, continuance of Wolf v. 
People of State of Colorado in its  full 
vigor breeds the unseemly  shopping 
around of the kind revealed in Wilson v. 
Schnettler,  365   U.S.  381,  81  S.Ct.  632, 
5 L.Ed.2d 620. Once evidence, inadmis- 
sible  in  a  federal  court,  is  admissible in 
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a state court a "double standard" exists 
which, as the Court points out, leads to 
"working arrangements" that undercut 
federal policy and reduce some aspects 
of Jaw enforcement to shabby business. 
The rule that supports that practice does 
not have the force of reason behind it. 

Memorandum of Mr. Justice STEW- 
ART. 

Agreeing fully with Part I of Mr. 
Justice HARLAN'S dissenting opinion, 

 
5.  "Did the conduct of the police in pro- 

curing the books, papers and pictures 
placed in evidence by the Prosecution 
violate Amendment IV. Amendment V, 
and Amendment XIV Section 1 of the 
United States Constitution • • *?" 
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I express no view as to the merits of the 
constitutional issue which the Court to- 
day decides. I would, however, reverse 
the judgment in this case, because I am 
persuaded that the provision of § 2905.84 
of the Ohio Revised Code, upon which the 
petitioner's conviction was based, is, in 
the words of Mr. Justice HARLAN, not 
"consistent with the rights of  free 
thought and expression assured against 
state action by the Fourteenth Amend- 
ment." 

 
Mr. Justice HARLAN, whom Mr. Jus- 

tice FRANKFURTER and Mr. Justice 
WHITTAKER join, dissenting. 

In overruling the Wolf case the Court, 
in my opinion,  bas  forgotten  the  sense 
of judicial restraint which, with due re- 
gard for stare deciaia, is one  element 
that should enter into  deciding  whether 
a past decision of this Court should be 
overruled. Apart from that I also  be- 
lieve that the Wolf rule represents sound- 
er Constitutional doctrine than the new 
rule which now replaces it. 

 
I. The material parts  of  that  law  are 

quoted in note 1 of the Court'• opinion, 
867 U.S. at page 643, 81 8.Ct. at pace 
1085. 

2. In ite note 8, 367 U.S. at page 646, 81 
S.Ct. at page 1686, the Court, it teem• to 
me, bu turned upside down the relative 
importance of appellant'• reliance on the 
various point, made b7 him on thi1 ap• 
peal. 

3.   See   170  Ohio St.   421,  166  N.E.2d  387. 
Because of the unuaual provision of the 
Ohio Constitution requiring "the concur- 
rence of at leaet all  but  one  of  the 
judge1" of the Ohio Supreme Court be· 
fore a 1tate law ie held unconstitutional 
(except in the case of affirmance of a 
holdinc of unconstitutionality by the Ohio 
Court  of  Appeals),  Ohio  Const.  Art. IV, 
I 2,  the  State Supreme  Court  was com- 
pelled  to  uphold  the  constitutionality  of 
I 2900.34, despite  the  fact  that  four  of 
ite ■even judge■ thoucht the atatute of- 
fen■ive  to   the   Fourteenth Amendment. 

4, Respectinr the "1t1bltantiality" of the 
federal question■ tendered by thil appeal, 
appellant'• J'urildictional Statement con• 
tained the followins: 

I. 

From the Court's statement of the case 
one would gather that the central, if not 
controlling, issue on this appeal is wheth- 
er illegally state-seized evidence is Con- 
stitutionally admissible in a state prose- 
cution, an issue which would of course 
face us with the need for re-examining 
Wolf. However, such is not the  situa- 
tion. For, although that question was in- 
deed raised here and below among appet.: 
)ant's  subordinate   points,   the  new and 
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pivotal issue brought to the Court by this 
appeal is whether § 2905.84 of the Ohio 
Revised Code making criminal the mere 
knowing possession or control of obscene 
material,1 and under which appellant has 
been convicted, is consistent with the 
rights of free thought and expression 
assured against state action by the 
Fourteenth Amendment.• That was the 
principal issue which was decided by the 
Ohio Supreme Court, 3 which was ten- 
dered by appellant's Jurisdictional Sbite- 
ment,• and which waa briefed II and ar- 
gued• in this Court. 

 
"The Federal ques tion ■ rai1ed by this 

appeal nre eubstantial for the following 
reaaona: 

"The Ohio Statute under which the de- 
fendant wa■ convicted violates one'11 
■ acre d right to own and hold property, 
which has been held inviolate by the 
Federal Constitution. The right of the 
individual 'to read, to believe or disbe- 
lieve, and to think without governmental 
supervision is one of our ba■ic  liberties, 
but to dictate to the mature adult what 
book■ he may have in his own private 
library seems to  be  a  clear  infringement 
of the constitutionnl rights of the in- 
dividual' (Justice Herbert's dissenting 
Opinion, Appendix 'A'). Many convic-- 
tions have followed that  of  the  defend- 
ant in the State Courts  of  Ohio  baaed 
upon  this  very   aame   statute.   Unless 
this Honorable Court hea r■ this  matter 
and determines once and for all that the 
Statute is unconstitutional aa defendant 
contends, there will be many ■uch ap 

 

5.   See  Note 5 on  Page 1702. 

&.  See  Note 6 on Page 1702. 



 

a 
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..,.. 
In this posture of things, I think it 

fair to say that five members of this 
Court have simply "reached out" to over- 
rule Wolf. With all respect for the views 
of the majority, and recognizing that 
stare deci8is carries different 

8'15 
weight in 

Constitutional adjudication than it  does 
in nonconstitutional decision, I can per- 
ceive no justification for regarding this 
case as an appropriate occasion for re- 
examining Wolf. 

The action of the Court finds no sup- 
port in the rule that decision of Consti- 

 
peala. When Section• 2005.34, 2005.37 
and 3767.01 of the Ohio Reviaed Code  
[the latter two Sectiona providing excep• 
tions to the coverage of I 2905.34 and re- 
lated proviaion■ of Ohio' ■ obacenity ■ta t• 
utea] are read together, • •  •  they 
obviously contravene the  Federal  and 
State constitutional provisions; by being 
convicted under the Statute involved 
herein, and in the manner in which  ahe 
was convicted, Defendant-Appellant has 
been denied due proceaa of law; a ■en• 
tence of from one  (1)  to seven  (7)  years 
in a penal institution for alleged violation 
of this unconstitutional aection  of  the 
Ohio Revised Code deprives the defend- 
ant of her right to  liberty  and  the  par• 
auit of happine18, contrary to  the  Fed- 
eral and State constitutional  provi■io ns, 
for circumstances which she herself  did 
not put in motion, and is a cruel and 
unusual punishment inflicted upon her 
contrary to the State and Federal Con• 
stitutions." 

 
5. The appellant's brief did not urge the 

overruling  of  Wolf.  Indeed  it  did   not 
even cite the  case.  The  brief  of  the 
appellee merely  relied  on  Wolf  in  sup• 
port of the State's contention that  ap• 
pellant's  conviction  was  not  vitiated   by 
the  admi11sion  in  evidence  of  the   fruits 
of the alleged unlawful  search  and  sei•  
zure by the police. The brief  of  the 
American and Ohio  Civil  Liberties  Un- 
ions, a11 amici, did in one  short  con• 
cluding paragraph of its argument "re• 
quest" the Court to re-examine and over- 
rule Wolf, but without argumentation. I 
quote in full this part of their brief: 

"Thia case presents the issue of  wheth- 
er evidence obtained in an illegal search 
and seizure can  constitutionally  be  used 
in a State crimlntl proceeding. We are 
aware of the view that this Court ha11 

 
tutional issues should be avoided wher- 
ever possible. For in overruling Wolf 
the Court, instead of passing upon the 

validity of Ohio's § 2905.84, has simply 
chosen between two Constitutional 

questions. Moreover, I submit that it 
bas chosen the more difficult and less ap- 
propriate of the two questions. The Ohio 
statute which, as construed by the State 
Supreme Court, punishes knowing pos- 

session or control of obscene material, fr 
respective of the purposes of such pos- 
session or control (with exceptions not 
here applicable) ' and irrespective of 

whether the accused had any reasonable 
 

taken on this iesue In Wolf v. People of 
State of Colorado, 338 U.S. . 69 $.Ct. 
13159, 93 L.Ed. 1782. It is our  purpose  
b1 this paragraph  to  reapectfull1  re• 
queat that thia  Court  re-examine  this 
ieaue and conclude that the ordered liber• 
t7 concept guaranteed to persona by the 
due process clause of the Fourteenth 
.Amendment necessarily requires that evi• 
dence illegally obtained in violation there• 
of, not be admissible in state criminal 
proceedings." 

8. Counsel  for  appellant  on   oral   argu- 
ment, as in his brief,  did  not  urge  that 
Wolf be overruled. Indeed,  when  pressed 
by  questioning  from  the  bench   whether 
he was not in fact urging us to overrule 
Wolf, counsel expressly  disavowed  any 
such purpose. 

7. "2005.37 Legitimate publication ■ not ob- 
ecene. 

"Sections 2905.33 to  2 .36, inclusive, 
of the Revised Code do not alfect teach- 
ing in regularly chartered medical col• 
leges, the publication of atandard medical 
books, or regular practitioners of medi- 
cine or druggists in their legitimate buai- 
nees, nor do they nlfect the  publication 
and diatribution of bona  fide  works  of 
art. No article• specified in sections 
2905.33, 2005.34, and 2905.36 of the Re- 
vised Code 11hall  b·e  considered  a  work 
of art unless such article is made, pub- 
lished, and distributed by bona fide aa 
aociatlon of artists  or  an  aaaociation  for 
the advancement of art whose  demon- 
strated purpose doe11 not contravene aec- 
tions 2005.06 to 2005.44, inclusive, of the 
Revised Code, and which is not organized 
for profit." 

A 3767.0l(C) 
"This    section    and    sections   2005.34, 
•   •   •   2905.37   •   •    •    of  the   Re- 
vised  Code  shall  not  affect    •     •    •  any 
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opportunity to  rid himself  of the materi- admissibility of illegally  state-obtained 
al after  discovering  that it was obscene,• evidence appears on an average of about 

surely  presents a Constitutional fifteen times per Term just in the in for 
8'7& ma pauperis cases summarily disposed 

question of by us. This would indicate both that 
which is  both simpler and less far-reach-  the  issue  which  is  now  being  decided 
ing than the question which the Court may well have untoward practical ramifi- 
decides today. It  seems to me that  jus-  cations  respecting  state  cases long  since 
tice might well have been  done  in  this  disposed of  in reliance on Wolf, and that 
case without overturning a decision on were we  determined  to  re-examine  that 
which  the  administration   of   criminal   doctrine we would not lack future oppor- 
law in many of the States has long jus- tunity. 
tifiably relied. 

Since the demands of the case before 
us do not require us to reach the ques- 
tion of the validity of Wolf, I think this 
case furnishes a singularly inappropriate 
occasion for reconsideration of that de- 
cision, if reconsideration is indeed war- 
ranted. Even the most cursory exami- 
nation will reveal that the doctrine of the 
Wolf case has been of continuing impor- 
tance in the administration of state crim- 
inal law.  Indeed,  certainly  as  regards 
its "nonexclusionary" aspect, Wolf did no 
more than articulate the then existing as- 
sumption among the States that the fed- 
eral cases enforcing the exclusionary rule 
"do not bind [the States], for they con- 
strue provisions of the federal Constitu- 
tion, the Fourth and Fifth Amendments, 
not applicable to the states." People v. 
Defore,  242  N.Y. 13, 20, 160 N.E.  686, 
587. Though, of course, not  reflecting 
the full measure of this continuing reli- 
ance, I find that during the last three 
Terms,  for  instance,·the  issue of  the in- 

 
newspaper, magazine, or other  publica- 
tion entered as second  claSB  matter  b7 
the poet-office department." 

 
8. The Ohio Supreme Court, in its con• 

■ t r uction of I 2905.34, controlling upon 
na here, refused to import into  it  an7 
other exceptions than those expressly 
provided by the statute. See note 7, 

• supra. Instead It held that  "If  anyone 
looks  at  a  book  and  Inda  it   lewd,   he 
is forthwith, under this legislation, guilt7 
• • •:• [170 Ohio St. 427, 166 N.E. 
2d 391.] 

 
9.  See Wolf v. People of State of Colorado, 

338 U.S. at pages 39-40, 69 S.Ct. at page■ 
1367-1368: Irvine v. People of State of 

The occasion which the Court has tak 
en here is in the context of a case where 
the question was briefed not at all and 
argued only extremely tangentially. The 
unwisdom of overruling Wolf without 
full-dress argument 

fl'r1 
is aggravated by the 

circumstance that that decision is a com- 
paratively recent one (1949) to which 
three members of the present majority 
have at one time or other expressly sub- 
scribed, one to be sure with explicit mia 
givings.9 I would think that our obliga- 
tion to the States, on whom we impose 
this new rule, as well  as  the  obligation 
of orderly adherence to our own processes 
would demand that we seek that aid 
which adequate briefing and argument 
lends to the determination of an impor- 
tant issue.  It  certainly  has  never  been 
a postulate of judicial power that mere 
altered disposition, or subsequent mem- 
bership on the Court, is sufficient warrant 
for overturning a deliberately decided 
rule of Constitutional law. 

California,  347  U.S. 128, 133-134,  and at 
pages 138-139, 74 S.Ct. 881, 383-384, and 
at  pngea  . 98 L.Ed. 561. In the 
latter case, decided in 1954, Mr. Justice 
Jackson, writing for the  majority,  said 
(347 U.S. at page 134, 74 S.Ct. at page 
384):  "We  think  that  the  Wolf   deci- 
sion ahould not be overruled, for the 
reasons so persuasively stated therein." 
Compare Schwartz v. Texas,  344  U.S. 
199,   73   S.Ct.  232,   97   L.Ed.  231,  and 
Stefanelli  v. Minard,  342  U.S. 117,  72 S. 
Ct. 118, 96 L.Ed. 138, in which the Wolf 
case was discussed and in no way dis 
approved. And see Pugach v. Dollinger, 
365  U.S.   8.     81  S.Ct.  650,  6  L.Ed.2cl 
078, which relied on Schwartz. 
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Thus, if the Court were bent on recon- 
sidering Wolf, I think that there would 
soon have presented itself an appropriate 
opportunity in which we could have had 
the benefit of full briefing and argument. 
In any event, at the very least, the i:,res- 
ent case should have been set down for 
reargument, in view of the inadequate 
briefing and argument we have received 
on the Wolf point. To all intents and 
purposes the Court's present action 
amounts to a summary reversal of Wolf, 
without argument. 

I am bound to say that what has been 
done is not likely to promote respect ei- 
ther for the Court's adjudicatory process 
or for the stability of its decisions. Hav- 
ing been unable, however, to persuade 
any of the majority to a different pro- 
cedural course, I now turn to the merits  
of the present decision. 

8'78 
II.  

Essential to the majority's argument 
against Wolf is the proposition that the 
rule of Weeks v. United States, 232 U.S. 
383,  34 S.Ct. 341, 58 L.Ed. 632, exclud- 
ing in federal criminal trials the use of 
evidence obtained in violation of the 
Fourth Amendment, derives no from the 
"supervisory power" of this Court over 
the federal judicial system, but from Con- 
stitutional requirement. This is so be- 
cause no one, I suppose, would suggest 
that this Court possesses any general su- 
pervisory power over the state courts. 
Although I entertain considerable doubt 
as to the soundness of this foundational 
proposition of the majority, cf. Wolf v. 
People of State  of  Colorado,  338  U.S. 
at pages 39-40, 69 S.Ct. at pages 1367- 
1368 (concurring opinion), I shall as 
sume, for present purposes, that the 
Weeks  rule "is  of  constitutional origin." 

At the heart of the majority's  opinion 
in  this  case  is  the  following syllogism: 
(1) the rule excluding in federal criminal 
trials evidence which is the product of 

an illegal search and seizure is a "part 
and parcel" of the Fourth Amendment; 
(2) Wolf held that the "privacy" assured 
against federal action by the Fourth 
Amendment is also protected against 
state action by the Fourteenth Amend- 
ment; and (3) it is therefore "logically 
and constitutionally necessary" that the 
Weeks exclusionary rule should also be 
enforced against the States.to 

This reasoning ultimately rests on the 
unsound premise that because Wolf car- 
ried into the States, as part of "the con- 
cept of ordered liberty" embodied in the 
Fourteenth Amendment, the principle of 
"privacy" underlying the Fourth 
Amendment (338 U.S. at page 27, 69 
S.Ct. at page 1361), it must follow that 
whatever configurations of the Fourth 
Amendment have been developed in the 
particularizing federal precedents are 
likewise to be deemed a part of "ordered 
liberty," 
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and as such are enforceable 

against  the  States.  For  me,   this  does 
not follow at all. 

It cannot be too much emphasized that 
what was recognized in Wolf  was  not  
that the Fourth Amendment as suck is 
enforceable against the States  as  a  facet 
of due process, a view of the Fourteenth 
.Amendment which, as Wolf itself pointed 
out (338 U.S. at page 26, 69 S.Ct. at page 
1360), has long since been discredited, 
but the principle of privacy "which is at 
the core of the Fourth Amendment." Id., 
338 U.S. at page 27, 69 S.Ct. at page 1361. 
It would not be proper to expect or im- 
pose any precise equivalence, either as 
regards the scope of the right or the 
means of its implementation,  between 
the . requirements of the Fourth and 
Fourteenth Amendments.  For  the 
Fourth, unlike what was said in Wolf of 
the Fourteenth, does not state a general 
principle only; it is a particular com- 
mand, having its setting in a pre-exist- 
ing legal context on which both inter- 
preting decisions and enabling statutes 
must at least build. 

 

10. Actually, only four members of the majority  support  this  reasoning.  See,  367 U.S.  at 
pages  685-686,  81 S.Ct. at page 1708. · 
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Thus, even in a case which - presented 
simply the question of whether a par- 
ticular search and seizure was constitu- 
tionally "unreasonable"-say in a tort 
action against state officers--we would 
not be true to the Fourteenth Amend- 
ment were we merely to stretch the gen- 
eral  principle  of individual  privacy  on 
a Procrustean bed of federal precedents 
under the Fourth Amendment. But  in 
this instance more than that is involved, 
for here we are reviewing not a deter- 
mination that what the state police did 
was Constitutionally permissible (since 
the state court quite evidently assumed 
that it wasnot), but a determination that 
appellant was properly found guilty of 
conduct which, for present purposes, it is 
to be assumed the State could Constitu- 
tionally punish. Since there is not the 
slightest suggestion that Ohio's policy is 
"affirmatively to sanction * * * police 
incursion into privacy" (338 U.S. at page 
28, 69 S.Ct. at page 1361), compare Mar- 
cus v. Search Warrants, etc., 3G7 U.S. 
717, 81 S.Ct. 1708, 6 L.Ed.2d 1127, what 
the Court is now doing is to impcse 

880 
upon 

the States not only federal substantive 
standards of "search and seizure" but al- 
so the basic federal remedy for viola- 
tion of those standards. For I think it 
entirely clear that the Weeks exclusion- 
ary rule is but a remedy which, by penal- 
izinK past official misconduct, is aimed at 
deterring such conduct in the future. 

I would not impose  upon  the  States 
this federal exclusionary remedy. The 
reasons given by the majority for now 
suddenly turning its back  on  Wolf  seem 
to me notably unconvincing. 

First, it is said that "the factual 
grounds upon which Wolf was based" 
have since changed, in that more States 
now follow the Weeks exclusionary rule 
than was so at the time Wolf was decid- 
ed. While that is true, a recent survey 
indicates that at present one-half of the 
States still adhere to the common-law 
non-exclusionary rule, and one, Maryland, 
retains the rule as to felonies. Berman 
and Oberst, Admissibility of Evidence 

81 S.Ct.-107½ 

Obtained by an Unconstitutional Search 
and Seizure, 55 N.W.L.Rev. 525, 532-533. 
But in any case surely all this is beside 
the point, as the majority itself indeed 
seems to recognize. Our concern here, as 
it was in Wolf, is not with the desirability 
of that rule but only with the question 
whether the States are Constitutionally 
free to follow it or not as they may 
themselves determine, and the relevance 
of the disparity of views among the 
States on this point lies simply in the fact 
that the judgment involved is a debatable 
one. Moreover, the very fact on which 
the majority relies, instead of lending 
support to what is now being done, points 
away from the need of replacing volun- 
tary state action with federal compulsion. 

The preservation of a proper balance 
between state and federal  responsibility 
in the administration of criminal justice 
demands patience on the part of thm c 
who might like to see things move fastrr 
among the St,ites in this respect. Proh 
lems  of  criminal  law  enforcement vary 

601 
widely from State  to State. One  State. 
in considering the totality of its lep.-nl 
picture, may conclude that the need for 
ernbracin  the·  w eeks  rule is pressing  be- 
cause other remedies are unavnil;ible or 
inadequate to secure compliance with the 
substantive Constitutional pril"ciple in- 
volved. Another, though equally solici- 
tous of Constitutional rights, may choose 
to pursue one purpose at a time, allowing 
all evidence relevant to guilt to be 
brought into a criminal trial, and dealing 
with Constitutional infractions by othP.r 
means. Still another may consider the 
exclusionary rule too rough-and-ready a 
remedy, in that it reaches only uncon- 
stitutional intrusions which eventuate in 
criminal prosecution of the victims. 
Further, a State after  experimenting  
with the Weeks rule for a time may, be- 
cause of unsatisfactory ex.perience with 
it, decide to revert to a non-exclusionary 
rule. And  so  on.  From  the  standpoint 
of Constitutional permissibility in point- 
ing a State in one direction or another, I 
do not see at all why "ti.me has set its 
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face against" the considerations which 
led Mr. Justice Cardozo, then chief judge 
of the New York Court of Appeals, to 
reject for New York in People v. Defore, 
242 N.Y. 13, 150 N.E. 585, the W eks 
exclusionary rule. For us the question 
remains, as it has always been, one of 
state power, not one of passing judgment 
on the wisdom of one state course or an- 
other. In my view this Court should 
continue to forbear from fettering the 
States with an adamant rule which may 
embarrass them in coping with their own 
peculiar problems in criminal law en- 
forcement. 

Further, we are told  that  imposition 
of the Weeks rule on the States makes 
"very good sense," in that it will pro- 
mote recognition by state and federal 
officials of their "mutual obligation to 
respect the same  fundamental  criteria" 
in their approach to Jaw enforcement, 
and will avoid " 'needless conflict be- 
tween state and federal courts.' " Indeed 
the majority now finds an incongruity 

182 
in Wolf's discriminating perception be- 
tween the demands of "ordered liberty" 
as respects the basic right of "privacy" 
and the means of securing it among the 
States. That perception,  resting  both 
on a sensitive regard for our federal 
system and a sound recognition of this 
Court's remoteness from particular state 
problems, is for me the strength of that 
decision. 

An approach which regards the issue 
as one of achieving procedural symmetry 
or of serving administrative convenience 
surely disfigures the boundaries of this 
Court's functions in relation to the state 
and federal courts. Our role in promul- 
gating the Weeks rule and its extensions 
in such cases as Rea, Elkins, and Rios 11 

was quite a different one than it is here. 
There, in implementing the Fourth 
Amendment, we occupied the position of 
a tribunal having the ultimate responsi- 
bility for developing the standards and 

 
fl.  Rea  v.  United  States,  350   U.S.  214, 

76  S.Ct.  292,  100  L.Ed.  233;   Elkins v. 
United   States,   364   U.S.   206,  80 S.Ct. 

procedures of judicial administration 
within the judicial system over which it 
presides. Here we review state proce- 
dures whose measure is to be taken not 
against the specific substantive com- 
mands of the Fourth Amendment but 
under the flexible contours of the Due 
Process Clause. I do not believe that the 
Fourteenth Amendment empowers this 
Court to mould .state remedies effectuat- 
ing the right to freedom from "arbitrary 
intrusion by the police" to suit its own 
notions of how things should  be done, 
as, for instance, the California Supreme 
Court did in People v. Cahan, 44 Cal.2d 
484, 282 P.2d 905, with reference to 
procedures in the California courts or as 
this Court did in Weeks for the lower 
federal courts. 

A state conviction comes to us as the 
complete product of a sovereign judicial 
system. Typically a case will have been 
tried in a trial court, tested in some final 
appellate 

883 
court, and will go no further. 

In the comparatively  rare instance when 
a conviction is reviewed by us on due 
process grounds we deal then with a 
finished product in the creation of which 
we are allowed no hand, and  our  task, 
far from being one of over-all super- 
vision, is, speaking generally, restricted 
to a determination of whether the prose- 
cution   was  Constitutionally  fair. The 
specifics of trial procedure, which in 
every mature legal system will vary 
greatly in detail, are within the sole 
competence of the States. I do not see 
how it can be said that a trial becomes 
unfair simply because a State deter- 
mines that evidence may be considered 
by the trier of fact, regardless of how it 
was obtained, if it is relevant to the one 
issue with which the trial is concerned, 
the guilt or innocence  of  the  accused. 
Of course, a court may use its procedures 
as. an incidental means of pursuing other 
ends than the correct resolution of the 
controversies before it. Such indeed is 

 
1437,  4  L.Ed.2d  1669;   Rios  v.  United 
States,  364  U.S.   . 80  S.Ct.  1431, 4 
L.Ed.2d 1688. 
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the Weeks  rule,  but  tf  a  State  does  not fession  *  *  •  do not furnish  au 
choose  to  use  its  courts  in  this  way,  I      answer to the constitutional questioa 
do  not  believe   that  this  Court  is  em-  we   must   decide.   •   •    •    The 
powered to impose this much-debated gravamen of his complaint is the un- 
procedure on local courts, however efflca- fairness  of  the  use  of  his  confea- 
cious we may consider  the  Weeks rule to   sions,  and   what  occurred   in   their 
be as a means of securing Constitutional procurement  is  relevant  only  as  it 
rights. bears on that issue." (Emphasia 

supplied.) 
Finally, it is said  that  the  overruling 

of Wolf is supported by the established 
doctrine that the admission  in  evidence 
of an involuntary confession renders a 
state conviction Constitutionally invalid. 
Since such a confession may often be en- 
tirely reliable, and therefore of the great- 
est relevance to the issue  of  the  trial, 
the argument continues, this doctrine is 
ample warrant in precedent that the way 
evidence was obtained, and not just its 
relevance, is Constitutionally significant 
to the fairness of a trial. I believe this 
analogy is not a true one. The "coerced 
confession" rule is certainly not a rule 
that any illegally obtained statements 
may not be used in evidence. I would 
suppose that a statement which is pro- 
cured during 

8M 
a  period  of  illegal deten- 

tion, McNabb v. United States, 318 U.S. 
332,  63  S.Ct.  608,  87   L.Ed.  819,  is, as 
much as unlawfully seized evidence, il- 
legally obtained, but this Court has con- 
sistently refused to reverse state convic- 
tions resting on the use of such state- 
ments. Indeed it would seem the Court 
laid at rest the very argument now made 
by the majority when in Lisenba v. 
People of State of California, 814 U.S. 
219, at  page  235, 62 S.Ct. 280,  at   page 
289, 86 L.Ed. 166, a state-coerced con- 
fession case, it said: 

"It may be assumed [that the] treat- 
ment of the petitioner [by the po- 
lice] • * * deprived him of his 
liberty without due process and that 
the petitioner would have been af- 
forded preventive relief if he could 
have gained access to a court to seek 
it. 

"But illegal acts, as such, commit- 
ted in thP. course of obtaining a con- 

 
The point, then, must be that in re- 

quiring exclusion of an involuntary state- 
ment of an accused; we are  concerned 
not   with   an   appropriate   remedy   for 
what the police have done, but with some- 
thing which is regarded as  going  to 
heart of our concepts of fairness in ju- 
dicial procedure.   The operative  assump- 
tion of our procedural system is that 
"Ours is the accusatorial as opposed to 
the inquisitorial system. Such has been 
the characteristic of Anglo-American 
criminal justice since  it  freed  itself 
from practices borrowed by the St.ar 
Chamber from the Continent whereby an 
accused was interrogated in secret for 
hours on end." Watts v. State of Indi- 
ana, 338 U.S. 49, 54, 69 S.Ct. 1347, 1350, 
93 L.Ed. 1.801. See Rogers v. Richmond, 
365  U.S.  534,  541,  81  S.Ct.  735,  740, 6 
L.Ed.2d  760.   The  pressures  brought to 
bear against an accused leading to a con- 
fession, unlike an unconstitutional vio- 
lation of privacy, do not, apart 

885 
from fhe 

use of the confession at trial, necessarily 
involve independent Constitutional vio- 
lations. What is crucial is that the tria1 
defense to which an accused is entitled 
should not be rendered an empty formali- 
ty  by  reason  of  statements  wrung from 
him, for  then "a  prisoner   •    •    * [baa 
been] made the deluded instrument  -of 
his  own conviction."   2  Hawkins, Pleaa 
of   the   Crown   (8th  ed.,  1824),  c.  46, I 
84. That this is a procedural right, and 
that its violation occurs at the time hia 
improperly obtained statement is ad 
mitted at trial, is manifest. For without 
this right all the careful safeguarda 
erected around the giving of testimon 
whether by an accused or any other wit- 
ness, would  become empty formalities in 
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a procedure where the most compelling 
possible evidence of guilt, a confession, 
would have already been obtained at the 
unsupervised pleasure of the police. 

This, and not the disciplining of the 
police, as with  illegally  seized  evidence, 
is surely the true basis for excluding a 
statement of the accused which was un- 
constitutionally  obtained.  In   sum,   I 
think the coerced confession  analogy 
works strongly against what the Court 
does today. 

In conclusion, it should be noted that 
the majority opinion in this case  is  in 
fact an opinion only for the fudgm.fflt 
overruling Wolf, and not for the basic 
rationale by which four members of the 
majority have reached that  result.  For 
my Brother BLACK is unwilling to su 
scribe to their view that the Weeks ex- 
clusionary rule derives from the Fourth 
Amendment itself (see 867 U.S. at page 
661, 81 S.Ct. at page 1694),  but  joins 
the majority  opinion  on  the  premise 
that its end result can be achieved by 
bringing the Fifth  Amendment  to  the 
aid of the Fourth (see 367 U.S. at pages 
662-665, 81 S.Ct. at pages 1695-1697).u 
On that score I need only say that what- 
ever the validity of 

888 
the "Fourth-Fifth 

Amendment" correlation which the Boyd 
case (116 U.S. 616, 6 S.Ct. 524, 29 L.Ed. 
746) found, see 8 Wigmore, Evidence (3d 
ed. 1940), § 2184, we have only very re 
cently again reiterated the long-estab- 
lished doctrine of this Court that the  
Fifth Amendment privilege against self- 
incrimination is not applicable to the 
States. See Cohen v. Hurley, 366 U.S. 
117, 81 S.Ct. 954, 6 L.Ed.2d 156. 

I regret that I find so unwise in prin- 
ciple and so inexpedient in policy a de- 
cision motivated by the high purpose of 
increasing respect for Constitutional 
rights. But in the last analysis  I  think 
this Court can increase respect for the 
Constitution only if it rigidly respects 

the limitations which the Constitution 
places upon it, and respects as well the 
principles inherent in its own processes. 
In the present case I think we exceed 
both, and that our voice becomes only a 
voice of power, not of reason. 
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Proceeding for the seizure of al- 
legedly obscene publications. The Cir- 
cuit Court, Jackson County, Missouri, 
rendered a judgment from which the 
possessors of  the  material  appealed. 
The Supreme Court of Missouri, 334 
S.W.2d 119, affirmed the judgment and 
the possessors again appealed. The Su- 
preme Court, Mr. Justice Brennan, held 
that Missouri procedure for issuance of 
warrant for seizure of obscene material, 
without further identifying it, on offi- 
cer's representation of its existence and 
without judicial determination of obscen- 
ity, leaving officer with discretion to de- 
termine what should be seized  prefa- 
tory to judicial determination of obscen- 
ity at indefinite time, lacked safeguards 
to insure due process protection to non- 
obscene material. 

Judgment reversed and cause re- 
manded. 

 

12. My Brother STEWART concurs ID the Court'• judgment on grounds which have 
nothing to do with Wolf. 
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Prosecution for possession of mari- 

juana in violation of the California 
Health and Safety Code. The Superior 
Court, Los Angeles County, entered 
judgment of conviction and denied a 
motion for new trial and the defendants 
appealed. The District Court of Appeal, 
Second Appellate District, 195 Cal.App. 
2d 246, 15 Cal.Rptr. 767, affirmed, and 
the defendants brought certiorari. The 
Supreme Court, Mr. Justice Clark, held, 
inter alia, that under circumstances in- 
cluding showing that arresting officers 
had observed defendant, a person known 
to be trafficking in marijuana, contact a 
known dealer in marijuana prior to driv- 
ing to defendant's apartment, and that 
marijuana was in plain sight in  kitchen 
of apartment, which made it obvious to 
arresting officers, even before they start- 
ed to search, that occupants were in 
process of committing felony of posses- 
sion of marijuana, arrest of occupants 
without warrants was valid, and the 
evidence seized was constitutionally ad- 
missible. 

Affirmed. 
Mr. Justice Brennan, Mr. Chief Jus- 

tice Warren, Mr. Justice  Douglas  and 
fr. Justice Goldberg dissented in part. 

 
1. Court.s €=>397 ½ 

The Supreme Court would grant 
certiorari   to  review   state   conrt judg- 
;nent which affirmed conviction despite 
the contention of petitioners thnt their 
arrests in their apartment witr.:n.t" war- 
raPts lacked probable cause and evidence 
seized incident  thereto  introduced  at 
their  trial  was  therefore  inadmissible, 
this   being   the  first   case  since   the Su- 

preme Court's decision in Mapp v. Ohio 
which would afford suitable opportunity 
for  further  explication  of  that  holding  
in  light  of  intervening  experience. 
West's Ann.Cal.Health & Safety Code, § 
11530. 
2. Constitutional Law '8=266 

The Fourth Amendment, forbidding 
the Federal  Government  to  convict  a 
man of crime by using testimony  or 
papers obtained from him by unreason- 
able searches and seizures, is enforceable 
against the states through  the  Four-  
teenth Amendment, and hence the Fourth 
Amendment is enforceable against the 
states by the same sanction  of  exclusion 
as is used against the Federal Govern- 
ment, by application of the same consti- 
tutional standard prohibiting unreason- 
able searches and seizures.  U.S.C.A. 
Const. Amends. 4, 5, 14. 

S. Criminal Law ¢=>39U(l) 
The principles governing the admis- 

sibility of evidence in federal criminal 
trials have not been restricted to those 
derived solely from the Constitution. 
U.S.C.A.Const. Amend. 5. 

4. Courts '8=509 
Criminal Law '8=894.4(1) 

In exercise of its supervisory au- 
thority over administration of criminal 
justice in the federal courts, the Supreme 
Court has formulated rules of evidence 
to be applied in federal criminal prose- 
cutions, but the Supreme Court has es- 
tablished no assumption of supervisory 
authority over state courts, and hence 
Mapp v. Ohio implied no total oblitera- 
tion of state laws relating to arrests and 
searches in favor of federal law. 

5. Criminal Law €=>394.4(1) 
In.pp v. Ohio sounded no death kn::!ll  

for   federalism,  but  it  echoed   the 
sentiment that a healthy federalism de- 
pends upon avoidance of needless con- 
flict betwE!'i!n state and federal courts. 
6. Criml;1al Law ¢=>394.4(1), 1158(4) 

Mapp  v.  Ohio  did  not  attempt the 
impossible  task  of  laying  down  a  fixed 
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formula for application in  specific  cases 
of constitutional prohibition a!;"ainst un- 
reasonaL:e se::rd: es and reizu:·es but rec- 
ognized that Su preme Court would be 
met with recurring questions of reason- 
able.ness  of searches  and   tha:  re2.son- 
a blene1,s is in the first place !or trial 
court to determine, thus indicr.ting that 

teenth Amendment, and, althoug-h stand- 
ard of reasonablenesll is the same under 
the Fourth and Fourteenth Amendments, 
dci:mnda of federal system compel Su- 
preme Court to distinguish between evi- 
clence held inadrr.issible because of Su- 
pri>me  Court's  supervisory   powers  over 
fcckral courts and that held inadmissible 

the usual weip-,h' he given to fir.dinv.s of bl•cause prohibited by the United States 
trial courts. U.S.C.A.Const. Amends. 4, 
5, 14. 
7. Searches and S lzures ¢::>7(1) 

Implicit in the Fourth Amendment's 
protection from unreasonable  searches 
and seizures is its recognition of individ- 
ual freccfom, which gafeguard is of the 
very essence of constitutional liberty the 
guaranty of which  is  as  important  and 
as imperative as are the guarantees of 
other fundamental rights of the individ- 
ual citiz1m. U.S.C.A.Const. Amend. 4. 

8. Searches and Seizures ¢::>7(1) 
While the language of the Fourth 

Amendment is general, it forbids every 
search that is unreasonable; it protects 
all, those suspected or known to be of- 
fenders as well as the innocent. U.S.C.A. 
Const. Amend. 4. 

9. Searches and Seizures ¢::>7(1) 
The Fourth Amendment is to be 

liberally construed and all owe duty of 
vigilance for its efrectivc  enforcement 
lest there shall be impairment  of rights 
for protection of which it was adopted. 
U.S.C.A.Const. Amend. 4. 
10. Searches and Se!mres e=>7(1) 

There is no formula for determina- 
tion  of   rca rC'nnble r.l'SS  of   sea!"ch   under 
Fourth Amendment, but each case  mt:st 
be dt•cided on its own fa cts. U.S.C.A. 
Const . Amend. 4. 
11. Constitutional Law e::>266 

Crimi:111! Law <:=:>394. (l) 
Th i! Supreme Court's long-es!ab- 

lished recognition that standards of rea- 
sonableness under the Fourth Amend- 
me'lt are not susceptible of P rocr us tean 
application i.;1 carried forw rd when that 
Amendment's proscr iptions are cn!"crced 
against the states through the Four- 

Constitution. U.S.C.A.Const. Amends . 4, 
14. 
12. Sea:ches and Seizures ¢::>7(1) 

The reasonableness of a  search  is 
in the first instance a substantive deter- 
mination to be made by trial court from 
facts of the case and in light of funda- 
mental criteria laid down by the Fourth 
Amendment and in opinions of the Su- 
preme Court applying that Amendment, 
and findings of reasonableness are re- 
spected only insofar as consistent with 
federal constitutional guarantees. U.S. 
C.A.Const. Amends. 4, 14. 
13. Courts c::>399(2) 

In cases involving federal constitu- 
tional rights, findings of state courts are 
by no means insulated against examina- 
tion by the Supreme Court. 
14. Courts e:>400 

While the Supreme Court does  not 
sit as in nisi prius to appraise contra- 
dktory fat::tual questions , it wilJ, where 
nec(';:;;ary, make an independent exam- 
ination of the  facts, findings,  and  record 
o that it can  determine  for  itself  wheth- 
er in decision as to re sonableness of 
search the fundamental-that is, consti- 
tuticua!-criteria established by the Su- 
preme Co:.:rt have been respected. U.S. 
C.A.Const. Amends. 4, 14. 
15. Crimfaal Law C::,!3!JU(l) 

St-n-:::ies anti Scizu::-cs C::,7(1, 12) 
The states are not precluded from 

deyeloping workable rules governing ar- 
rEests, s <: wc\l(S and seizures to mert the 
pract:c:il demands of effective criminal im·:>s 
tig ation and !aw enforccr,; ent  in the 
states, provided that those r u: r,s do not 
violate the constitutional prosc:·i ption of 
unreasonable searches and sciz'..lres and 
concomitant command that evidence so 
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s-:;ized  is   inadmissible  against  one  who    [1]    This  case  raises  eearch  and  sei- 
has standing to complain, and snch  a  zurc  questions  under  the  rule  of  Mapp 
standard ir_1plies no derogation of uni- v.  Ohio,  367  U.S.  643,  81 S.Ct.  1684,  6 
formi y  in  applying  federal  ccilstitution-   L.Ed.2d  1081  (1961).     Petitioners,   hus- 
al g-mu·nnt , es hut is only a  reccg-nition hand and wife, we1·e convicted of posses- 
that  conditions  and  circumstances   vary  sion   of   marijuana   in   violation   of    § 
just as  do  investigative  and  enforce-   11!330 of  the  California  Health and Safe- 
mi::nt techniques.  U.S.C.A.Coust. Amends.   ty  Code.   The California  District  Court 
4, 14. of  Appeal  affirmed,  195 Cal.App.2d 246, 

15  Cal.Rptr.  767,  despite  the  contention 
16. Arrest e;::>33(4) 

Criminal Law e:>394.4(10) 
Under circumstances including 

showing that arresting officers had ob- 
served defendant, a person known to be 
trafficking in marijuana, contact a known 
dealer in marijuana p1·ior to driving to 
defendant's apartment, and that mari- 
juana was in plain sight in kitchen of 
apartment, which made it obvious to 
arresting officers, even before they start- 
ed to search, that occupants were in proc- 
ess of committing  felony  of  possession 
of marijuana, arrest of occupants  with- 
out warrants was valid, and the evidence 
seized was constitutionally admissible in 
prosecution for possession  of  marijuana 
in violation of California Health and 
Safety   Code.   West's    Ann.Cal.Health 
& Safety Code, § 11530; U.S.C.A.Const. 
Amends. 4, 14. 

 

H 
Robert W. Stanley, Los Angeles, Cal., 

for petitioners. 

Gordon Ringer, Los Angeles, Cal., for 
respondent. 

Mr. Justice CLARK delivered the opin- 
ion of the Court with reference to the 
standard by which state searches and 
seizures munt be e\·a!uated (Part I), to- 
gether with an opinion applying that 
standard, in which Mr. Justice BLACK, 
Mr. Justice STEWAI!T and Mr. Justice 
WHITE join (Parts II-V), and an- 
nounced the judgment of the Court. 

 
I.  ·rhis  contention  "·a  initin!I ·  rnised   prior 

to  the  trial.  S• <'t ion  O!Ki,   CnHornil\ 
Penal Code, pro\'idcs for n  motion  to  set 
aside  the  information  on  the  ground  that 
the  defen<lnnt   has    been   committed  with- 

83 S.Ct.-102½1 

of petitioners that their arrests in their 
25 

apartment without ·warrants lacked prob- 
able cause 1 and the evidence seized in- 
cident thereto and introduced at their 
trial was therefore inadmissible. The 
California Supreme Court denied with- 
out opinion a petition for hearing. This 
being  the  first  case  arriving  here since 
our opinion in M:app which would afford 
suitable opportunity for further explica- 
tion of that holding in the light of inter- 
vening experience, we granted certiorari. 
368  U.S.  974,  82 S.Ct. 480,  7 L.Ed.2d 
437.   We affirm  the  judgment  before us. 

 
The state courts' conviction and af- 

firmance are based on these events, which 
culminated in the petitioners' arrests. 
Sergeant Cook of the Los Angeles County 
Sheriff's Office, in negotiating the pur- 
chase of marijuana from one Terrhagen, 
accompanied him to a bowling alley about 
7 p. m. on July 26, 1960, where they were 
to meet Terrhagen's "connection." Terr- 
hagen went inside and returned shortly, 
pointing to a 1946 DeSoto as his "con- 
nection's" automobile and explaining 
that they were to meet him "up  by  the 
oil fields" near Fairfax and Siauson Ave- 
nues in Los Angeles. As they neared 
that location, Terrhagen again pointed 
out the DeSoto traveling ahead of them , 
stating that the "com:ection" kept his 
supply of narcotics "somewhere up in 
the hills." They parked near some va- 
cant fields in the vicinity of the  intersec- 

 
out probnble cause. Evirlcnce on  that 
issul.' wns presented ont of the  presl!nce 
of the juy, and, following the court'• 
denial of the motion, the petitioners were 
tried and convicted by the jury. 



 

 

1626 83 SUPB.EJrlE OOUB.T REPORTER 374 U.S. 25 

tion of Fairfax and Slauson, and, shortly 
thereafter, the DeSoto reappeared and 
pulled up beside them. The deputy then 
recognized the driver as one Roland 
Murphy, whose  "mug"  photograph  he 
had seen and whom he knew from other 
narcotics officers to be a large-scale seller 
of marijuana currently out on bail in 
connection with narcotics charges. 

28 
Terrhagen entered the DeSoto and 

drove off toward the oil fields with Mur- 
phy, while the Sergeant waited. They 
retumed shortly, Terrhagen  left  Mur- 
phy's car carrying a package of  mari- 
juana and entered his own vehicle, and 
they drove to  Terrhagen's  residence. 
There Terrhagen cut one pound of mari- 
juana and gave it to Sergeant Cook, who 
bad previously paid him. The Sergeant 
later reported this occurrence to · Los 
Angeles County Officers Berman and 
Warthen, the latter of whom had ob- 
1erved the occurrences as well. 

On the following day, July 27, Murphy 
was placed under surveillance. Officer 
Warthen, who had observed the Terr- 
hagen-Murphy episode  the  previous 
night, and Officer Markman were as- 
signed this duty. At about 7 p. m. that 
evening they followed Murphy's  DeSoto 
as he drove to the same bowling alley in 
which he had met Terrhagen on the pre- 
vious evening. Murphy went inside, 
emerged in about 10  minutes  and  drove 
to a house where he made a brief  visit. 
The officers continued to follow him but, 
upon losing sight of his vehicle, proceed- 
ed to the vicinity of Fairfax and Slauson 
Avenues where they parked. There, im- 
mediately across the street from the lo- 
cation at which Ten-hagen and Sergeant 
Cook had met Murphy on the previous 
evening, the officers observed a parked 
automobile whose lone  occupant  they 
later determined to be the petitioner 
George Douglas Ker. 

The officers then saw Murphy drive 
past them. They followed him but lost 
sight of him when he extinguished his 
li1hts and entered the oil fields. The of- 

ficers returned  to  their  vantage  point 
and, shortly thereafter, obsen•ed Murphy 
return and pai·k behind Ker. From their 
location approximately 1,000  feet  from 
the two vehicler., they watched through 
field glasses. l\Iurphy was  seen  leaving 
his DeSoto and walking up to the driver's 
side of Ker's car, where he "appeared to 
have conversation with him." It was 
shortly before 9 p. m. and the distance in 
the 

f¥1 

twilight was too great for the officers 
to see anything pass between Murphy 
and Ker or whether the former had any- 
thing in his hands as he approached. 

While Murphy and Ker were  talking, 
the officers had driven past them in order 
to see their faces closely and in order to 
take the license number from Ker's ve- 
hicle. Soon thereafter  Ker  drove  away 
and the officers followed him but lost him 
when he made a U-turn in the middle of 
the block and drove in the opposite direc- 
tion. Now, having Jost contact with Ker, 
they checked the registration with the 
Department of Motor Vehicles and ascer- 
tained that the automobile  was  regis- 
tered to Douglas Ker at 4801 Slauson. 
They then communicated this  informa- 
tion to Officer Berman, within 15 to 30 
minutes after observing the meeting be- 
tween Ker and Murphy. Though officers 
Warthen and Markman had no previous 
knowledge of Ker, Berman had received 
information  at  various  times  beginning 
in November of 1959 that Ker  was sell- 
ing marijuana from  his  apartment  and 
that "he was possibly securing this Mari- 
juana from Ronnie Murphy who is  the 
alias of Roland Murphy." In early 1960 
Officer Berman had received a "mug" 
photograph of Ker from the Inglewood 
Polir.e Department. He further testified 
that between May and July 27, 1960, he 
had received information as to Ker from 
one Robert Black, who had previously 
given information leading  to  at  least 
three arrests and whose information was 
believed by Berman to be reliable. Ac- 
cording to Officer Berman,  Black  had 
told him on four or five occasions after 
May 1960 that Ker and others, including 



 

a
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himself,  had  purchased marijuana from ing their denial of knowledge of the con- 
Murphy.2 tents of the two-and-two-tenths-pound 

• package and 
Armed with the know!edge of the 

meeting between Ker and Murphy and 
with Berman's information as to Ker's 
dealings with Murphy, the three officers 
and a fourth, Officer Love, proceeded 
immediately to the address which they 
had obtained through Ker's license num- 
ber. They found the automobile which 
they had been following-and which they 
had learned was  Ker's-in  the  parking 
lot of the multiple-apartment building 
and also ascertained that there was some- 
one in the Kers' apartment. They then 
went to the office of the building manager 
and obtained from him a passkey to the 
apartment. Officer Markman was sta- 
tioned outside the window to intercept 
any evidence which might be ejected, and 
the other three officers entered the apart- 
ment. Officer Berman unlocked and 
opened the door, proceeding quietly, he 
testified, in order to prevent the destruc- 
tion of evidence,3 and found petitioner 
George Ker sitting in the living room. 
Just as he identified himself, stating that 
"We are Sheriff's Narcotics Officers, con- 
ducting a narcotics investigation," peti- 
tioner Diane Ker emerged from the 
kitchen. Berman testified that he re- 
peated his identification to her and im- 
mediately walked to the kitchen. With- 
out entering, he observed through the 
open doorway a small scale atop the 
kitchen sink, upon which lay a "brick-like 
-brick-shaped package containing the 
green leafy substance" which he recog- 
nized as marijuana. He beckoned the pe- 
titioners  into the kitchen  where, follow- 

2.  During tho hearing on the § 900 motion, 
see note 1, supra, Black testified for the 
defense, admitting that ho knew the peti• 
tioners but denying that he gave Officer 
Borman infonnation about George Ker. 
Black first denied but then admitted that 
he had met with Officer Berman and nn• 
other officer in whose presence Berman 
llllid the information about Ker was giYen. 

3.  Arresting Officers Berman and Warthen 
hnd  been  attached  to  the  narcotics  de- 
tail of the Los Angeles County Sheriff's 
office  for   three and  four :,ears, respective- 

u 
failure to answer a question 

as to its ownership, he placed them under 
arrest for suspicion of  violating  the 
State Narcotic Law. Officer Markman 
testified that he entered the apartment 
approximately "a minute, minute and a 
half" after the other officers, at which 
time Officer Berman was placing the peti- 
tioners under arrest. As to this  se- 
quence of events, petitioner George Ker 
testified that his arrest took place im- 
mediately upon the officers' entry and be 
fore they saw the brick of marijuana in 
the kitchen. 

Subsequent to the arrest and the peti- 
tioners' denial of possession of any other 
narcotics, the officers, proceeding without 
search warrants, found a half-ounce 
package of marijuana in the kitchen cup- 
board and another atop the bedroom 
dresser. Petitioners were asked if they 
had any automobile other than the one 
observed by the officers, and George Ker 
replied in the negative, while Diane re- 
mained silent. On the next day, having 
learned that an automobile was regis- 
tered in the name of Diane Ker, Officer 
Warthen searched this car without a 
warrant, finding marijuana and mari- 
juana seeds in the glove compartment 
and under the rear  seat.  The  mari- 
juana found on the kitchen scale, that 
found in the kitchen cupboard and in the 
bedroom, and that found in Diane Ker's 
automobile 4 were all introduced into evi- 
dence against the petitioners. 

ly.  Each  had  participated   in  hundreds 
of arrests involving marijuana. Warthen 
ttstified that on "many, many  occasions" 
in his experience with narcotics arrests 
"persons have flushed narcotics down 
toilets, pushed thern down drains and sinks 
and many other methods of getting rid of 
them prior to my entrance • • •." 

4.  For the reasons discussed in § V of this 
opinion, we find that the validity of the 
search  of  the  automobile  is  not   bi,fore  
aa and we therefore do not pasa on it. 



 

 

 
1628 83 SUPREME COURT REPORTER. 874 U.S. 29 

The California District Court of Ap,- 
peal in affirming the convictions found 
that there was probable cause for the 
arrests ; that the entry into the apart 
ment was for the purpose of arrest and 
was not unlawful; and that the search 
being incident to the arrests was likewise 
lawful and its fruits admissible in evi 
dence against petitioners. These con- 
clusions were essential to the affirrna.nce, 
since the California Supreme Court in 
1955 had held that evidence 

30 
obtained by 

means of unlawful searches and seizures 
was inadmissible in criminal trials. Peo- 
ple  v.  Cahan,  44  Cal.2d  434,  282  P.2d 
905, 50 A.L.R.2d 513. The court con• 
eluded t1lat in view of its findings and the 
implied findings of the trial court, this 
Court's intervening decision in Mapp v. 
Ohio, supra.  did  "not justify  a  change 
in our original conclusion." 195 Cal. 
App.2d, at 257, 15 Cal.Rptr., at 778. 

I 
[2J In Mapp v. Ohio, 367 U.S., at 

646-647,   657,   81   S.Ct.,   at 1686-1687, 
1692-1693, 6  L.Ed.2d  1081, we followed 
Boyd v. United States, 116 U:-S._ 616, 630, 
6  S.Ct.  624,  632,  29  L.Ed.  746 (1886), 
which held that the Fourth Amendment.' 
implemented by the self-incrimination 
clause of the Fifth,• forbids the Federal 
Government to convict a man of crime 
by using testimony or papers obtained 
from him by unreasonable searches and 
seizures as defined in the Fourth Amend- 
ment. We specifi.cal)y held in Mapp that 
this constitutional prohibition is enforce• 
able against the States through the 
Fourteenth Amendment.7 This means, 

a. "The right of the people to be ■ea tr e ha 
their pel'80D8, houses, paper■ and effects, 
aguinst unreasoh.llble Bedl'CheR Md ael• 
mres, shall not be violated, and no War- 
rants shall issue, but apon proliable eame, 
supported b1 Oath or llffirmation, and 
1111rticul11rly des<'riblng the place to be 
Hearched, and the persons or thing• to be 
seized." 

 
8.   "No  person   •   •    •    sl1all  be compelled 

in any criminal ease to be a  wit11es1 
against himself • • •." 

as we said in Mapp, that the Fourth 
Amendment "is enforceable against them 
[the states] by the same sanction of ex• 
clusion as is used against the Federal 
Government," by the application of the 
same constitutional standard prohibiting 
"unreasonable 

11 
searches and seizures." 

867  U.S.,  at  655, 81  S.Ct.,  at 1691, 6 
L.Ed.2d 1081. We now face the specific 
question as to  whether  Mapp  requires 
the exclusion of evidence in this case 
which the California District Court of 
Appeals has held to be lawfully seized. 
It ia perhaps ironic that the initial test 
under the Mapp holding comes from 
California, whose  decision   voluntarily 
to adopt the exclusionary rule in  1955 
has  been  commended  by  us previously. 
See Mapp v. Ohio, supra, 367 U.S., nt 
651-652,   81  S.Ct.,  at  1689-1690,  6  L. 
Ed.2d 1081; Elkins v. United  States, 
364 U.S. 206, 220, 80  S.Ct. 1437, 1445- 
1446, 4 L,Ed.2d 1669 (1960). 

[3-6] Preliminary to our examina- 
tion of the search and seizures involved 
here, it might be helpful for us to indi- 
cate what was not decided in Mapp. 
First, it must be recognized that the 
"principles go"8ming the  admissibility 
of evidence in federal criminal trials have 
not  been  restricted    •    *  •  to those 
derived solely from the Constitution. In 
the exerdse of its supervisory authority 
over the  administration  of  criminal jus- 
tice in the federal courts * * * this 
Court has * * * formulated rules of 
evidence to be applied in federal criminal 
prosecutions." McNabb v. United States, 
318 U.S. 382, 841, 63 S.Ct. 608, 613, 87 

 
7.  Our holding u to enforceability of this 

federal  constitutional  rule  against  the 
States had its IOU1'Ce in the following dee- 
laration  in  Wolf  v.  C.Olorado,  338   U.S. 
25. 21-28, 69 S.Ct. 1359, 1361, 03 L.Ed. 
1782 (1949) : 

"The security of one'• privacy against 
arbitrary  intrusion  by  the  Polic-.whlch 
is at the core of tl1e Fourth Amendment 
--ia • • • implicit in 'the concept of 
ordered liberty' anti llll ■uch enforce.able 
again1t the States throap theDueP,oc. 
eas Claue." 



 

v
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L.Ed. 819 (1943); cf. Miller v. United 
States,  357  U.S.  301,   78  S.Ct.  1190,  2 
L.Ed.2d  1332  (1958);   Nardone v. United 
States,  302   U.S.  379,  58  S.Ct.  275,  82 
L.Ed. 314 (1937). Mapp, however, estab- 
lished no assumption by this Court of 
supervisory authority over  state  courts, 
cf.  Cleary  v.  Bolger,  371  U.S. 392, 401, 
83  S.Ct.  385,  390,  9 L.Ed.2d 390 (1963), 
and, consequently, it implied no total ob- 
literation of state laws relating to arrests 
and searches in favor of federal  law. 
Mapp sounded no death knell for our fed- 
eralism; rather, it  echoed  the  sentiment 
of Elkins v. United States, supra, 364 
U.S., at  221, 80 S.Ct., at  1446, 4 L.Ed.2d 
1669, that "a healthy federalism depends 
upon the avoidance of needless conflict 
between state and federal courts" by it- 
self urging that "[f]ederal-state cooper- 
ation in the solution of crime under con- 
stitutional standards will be promoted, if 
only by recognition of their now mutual 
obligation to respect the same jund":-men- 
ta! criteria in their approaches." 3(i7 
U.S., at 658, 81 S.Ct., at 1693, 6 L.Ed.2d 
1081.   (Emphasis  added.)   Second, Mapp 
did   not  attempt   the  impossible   task of 
laying 

32 
down a "fixed formula" for the ap- 

plication in specific cases of the constitu- 
tional prohibition against unreasonable 
searches and seizures; it recognized that 
we would be "met with 'recurring ques- 
tions of the reasonableness of searches,' " 
and that, "at  any  rate,  '[r)easonableness 
is in the first instance  for  the  [ trial 
court] to determine,'" id., 367 U.S.,  at 
653, 81 S.Ct., at 1690, 6 L.Ed.2d 1081, 
thus indicating that the usual weight be 
given to findings of trial courts. 

Mapp, of course, did  not lend  itself  to 
a detailed explication of standards, since 
the search involved there was clearly un- 
reasonable and bore no stamp of legality 
even from the Ohio Supreme Court. Id., 
367  U.S.,  at  643-645,  81  S.Ct.,  at 1684- 
16 6, 6 L.Ed.2d  1081. This is true also 
of Elkins v. United States, where all of 
the courts assumed the unreasonableness 
of  the  search in question  and this Court 
·"invoked"  its   "supervisory  power  over 

the at:ministration of criminal justice in 
the  federal courts," 364 U.S., at  216, 80 
S.Ct., at 1443, 4 L.Ed.2d 1669, in declar- 
ing that the evi<i::nce so seized by state 
officers was inadmissible in a federal 
prosecution. The prosecution being in a 
federal court, this Court of course an- 
nounced that "[t]he test is  one  of  fed- 
eral law, neither enlarged by what one 
state court may have countenanced, nor 
diminished by what another may have 
colorably suppressed." Id., 364 U.S., at 
224,  80  S.Ct.,  at   1447,  4  L.Ed.2d 1669. 
Significant in the Elkins holding is the 
statement, apposite here, that "it can 
fairly be said that in applying the Fourth 
Amendment this Court has seldom shown 
itself unaware of the practical demands 
of effective criminal investigation and 
law enforcement." Id., 364 U.S., at 222, 
80 S.Ct., at 1446, 4 L.Ed.2d 1669. 

 
[710] Implicit in the Fourth 

Amendment's protection from unreason- 
able S('arches imd seizures is its recogni- 
tion of individual freedom. That safe- 
guard has been declared to be "as of the 
very e:;sencc of constitutional liberty" 
the guaranty of which "is as important 
and as  impctative  as are  the  guaranties 
of the other fundamental rights of the 
individual citizen * * *." Gouled v. 
United States, 255 U.S. 298, 304, 41 S.Ct. 
261, 263, 65 L.Ed. 647  (1921);  cf. Powell 

Alabama, 287 U.S. 
33 

45,  65-68,  53 S.Ct. 
65,  62-64,  77  L.Ed. 158  (1932). While 
the language of the Arnen<lment is "gen- 
eral," it "forbids every search that is un- 
reasonable; it protects all, those suspect- 
ed or known as to be offenders as well as 
the innocent, and unquestionably extends 
to  the  premises  where  the  search \Vas 
made   *   *  *."   Go-Bart  Importing Co. 
v. United States, 282 U.S. 344, 357, 51 
S.Ct. 153, 158, 75 L.Ed. 374 (1931). l\fr. 
Justice Butler there stated for the Court 
that "[t]he Amendment is to be liberally 
construed and all owe the duty of vigil- 
ance for its effective enforcement lest 
there shall be impairment of the rights 
for the protection of which it was adopt- 
ed."    Ibid.    He   also   recognized   that 
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"[t]here is no formula for the determina- 
tion of reasonableness. Each case is  to 
be decided on its own facts and circum- 
stances." Ibid.; see United States v. 
Rabinowitz, 339 U.S. 56, 63, 70 S.Ct. 430, 
434, 94 L.Ed. 653  (1950);   Rios v. United 
States,  364  U.S. 253,  255, 80 S.Ct. 1431, 
1433, 4 L.Ed.2d 1688 (1960). 

[11-15] This Court's long-established 
recognition that standards of reasonable- 
ness under the Fourth  Amendment  are 
not. susceptible of Procrustean applica- 
tion is carried forward when that Amend- 
ment's proscriptions are enforced against 
the States through the Fourteenth 
Amendment. And,  although  the  stand- 
ard of reasonableness is the same  under 
the Fourth and Fourteenth Amendments, 
the demands of our federal system com- 
pel us to distinguish between  evidence 
held inadmissible because of our super- 
visory powers over federal  courts  and  
that held inadmissible because prohibited 
by the United States Constitution. We 
reiterate that the reasonableness of  a 
search is in the first instance a  substan- 
tive determination to  be  made  by  the 
trial court from the facts and circum- 
stances of the case  and  in  the  light  of 
the "fundamental criteria" laid down  by 
the Fourth Amendment  and  in  opinions 
of this Court applying that Amendment. 
Findings of  reasonableness,  of  course, 
are respected only insofar as consistent 
with  federal  constitutional   guarantees. 
As we have stated above and in  other 
cases involving 

M 
federal constitutional 

rights, findings of state courts are by no 
means insulated against examination 
here. See, e.g., Spano v. New York, 360 
U.S.  315,  316,  79  S.Ct.  1202,  1203, 3 
L.Ed.2d  1265  (1959);   Thomas  v.  Ari- 
zona,  356  U.S.  390,  893,  78  S.Ct.  885, 
887,  2  L.Ed.2d  868  (1958);   Pierre   v. 
Louisiana,   806   U.S.  354,  358,  59 S.Ct. 
536,   538-539,    83   L.Ed.   757   (193'.l). 
While this Court does not sit as in nisi 
prius to appraise contradictory factual 
questions, it will, where necessary to the 
determination of constitutional rights, 
make an independent examination of the 

facts, the findings, and the record so that 
it can determine for itself whether in the 
decision r.s to reasonableness the funda- 
mental-i. e., constitutional-criteria es- 
tablished by this Court have been re- 
spected. The States are not thereby pre- 
cluded from developing workable rules 
governing arrests, searches and seizures 
to meet "the practical demands of effec- 
tive criminal investigation and law en- 
forcement" in the States, provided that 
those rules do not violate the constitution- 
al proscription of unreasonable searches 
and seizures and the concomitant com- 
mand that evidence so seized is inadmis- 
sible against one who has standing to 
complain. See Jones v. United States, 
362 U.S. 257, 80 S.Ct. 725, 4 L.Ed.2d 
697  0960). Such  a  standard   implies 
no derogation of uniformity in applying 
federal constitutional guarantees but is 
only a recognition that conditions and 
circumstances vary just as do investiga- 
tive and enforcement techniques. 

Applying this federal constitutional 
standard we proceed to examine the en- 
tire record including the findings of Cali- 
fornia's courts to determine whether the 
evidence seized from petitioners was con- 
stitutionally admissible under the cir- 
cumstances of this case. 

II. 
[16] The evidence at issue, in order to 

be admissible, must be the product of a 
search incident to a lawful  arrest,  since 
the officers had no search warrant. The 
lawfulness of the arrest  without  warrant, 
in turn, must be based upon 

36 
probable 

cause, which exists "where 'the facts and 
circumstances within their [the officers'] 
knowledge and of which they had reason- 
ably trustworthy information [are] suffi- 
cient in themselves to warrant a man of 
reasonable caution in the belief that' an 
offense has been or is being committed." 
Brinegar v. United States, 338 U.S. 160, 
175-176,  69  S.Ct.  1302,  1311,  93  L.Ed. 
1879   (1949),   quoting   from  Carroll v. 
United  States,  267 U.S. 132, 162, 45 S.Ct. 
280,  288,  69  L.Ed.  543  (1925);  accord, 



 

.
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People v. Fischer, 49 Cal.2d 442,317 P.2d   United States, 858 U.S. 807, 79 S.Ct. 829, 
967   (1957);    Bompensiero   v.   Superior     8  L.Ed.2d  327  (1959),  we  held  that  in- 
Court, 44 Cal.2d 178, 281  P.2d  250  formation from a reliable informer, cor- 
(1955). The information within the roborated by the agents' observations as 
knowledge of the officers at the time they to the accuracy of the informer's descrip- 
arrived at the Kers ' apartment, as Cali- tion of the accused and of his presence 
fornia's courts specifically found, clearly at a particular place, was sufficient to 
furnished grounds for a reasonable belief establish  probable  cause  for  an  arrest 
that petitioner  George  Ker  had commit-  without  warr ant.8   The   corroborative 
ted and was committing the offense of elements in Draper were innocuous in 
possession of marijuana. Officers Mark- themselves,  but here octh the informer's 
man and Warthen observed a rendezvous tip and the personal observations con- 
between Murphy and Ker on the evening  nected Ker with specific illegal activities 
of the arrest which was a virtual re-  involving  the  same  man,  Murphy,  a 
enactment of the previous night's encoun-  known  marijuana  dealer.  To  say  that 
ter between Murphy, Terrhagen and Ser- this coincidence of information was suffi- 
geant Cook, which concluded in the sale  cient  to  support  a  reasonable  belief  of 
by Murphy to Terrhagen and the Ser- the officers that Ker was illegally  in pos- 
geant  of  a  package  of  marijuana  of  session  of  marijuana  is  to  indulge  in 
which the latter had paid Terrhagen for understatement. 
one pound which he received from Terr- 
hagen after the encounter with Murphy. 
To be su re, the distance and lack of light 
prevented the officers from seeing and 
they did not see any substance pass be- 
tween the two men, but the virtual 
identity of the surrounding circumstanc- 
es warranted a strong suspicion that the 
one remaining element-a sale of narcot- 
ics-was a part of this encounter  as  it 
was the previous night. But Ker's arrest 
does not depend upon this single episode 
with Mur})hy. When Ker's U-turn 
thwarted tile officer's pursuit, they learn- 

Probable cause for the arrest of peti- 
tioner Diane Ker, while not present  at 
the time the officers entered the apart- 
ment to arrest her husband, was never- 
theless present at the time of her arrest. 
Upon their entry and announcement of 
their identity, the officers were met not 
only by George Ker but also by Diane 
Ker, who was emerging from the kitchen. 
Officer Berman immediately walked to 
the doorway from which she emerged 
and, without entering, observed the 
brick-shaped   package  of   marijuana in 
plain view.  Even assuming that her pres- 

ed  his name and address  from   the De- ence in 
partment of Motor Vehicles and reported 
the O<'Currence to Officer Berman. Ber- 
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a small room with the contra- 
man, in turn, revealed information from 
an informer whose reliability had been 
tested predously, as 

36 
well as from other 

sourc es, not only that Ker had been sell- 
ing marijuana from his apartment but 
also that his likely source of supply was 
Murphy himself. That this information 
was hearsay does not destroy its role in 
establishing   probable  cause.   Brinegar 
v.  United   States,  supra.    In  Draper v. 
8.  In Draper the  arrest  upon  probable  

mu !' wall authorized under 26 U.S.C. § 
7607. authorizing narcotics agents to 
make an arrest without warrant if they 
have "rea11onnblc grounds to believe that 
the pnson to be arrested has committed 

band   iz,   a   prominent   position   on  the 
kitchen sink would not alone establish a 
reasonable ground for the officers' belief 
that she was in joint possession ·with her 
husband, that fact was accompanied by 
the officers' information that Ker had 
been using his apartment as a base of op- 
erations for his narcotics activities. 
Therefore, we cannot say that at the time 
of  her  arrest  there  were  not sufficier,t 
·grounds for a reasonable belief that Di• 
ane Ker, as well as her husband, was com 

or  is  committing such  violation." Under 
§ 836, California Penal Code, an officer 
may arrest without a warrant if he has 
"reasonable cause to believe that the per- 
son to be arrested has committed a felony 

•." 
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mitting the offense of possession of mari- 
juana in the presence of the officers. 

III. 
It is contended that the lawfulnC'SS of 

the petitioners' arrests, even if they were 
based upon probable cause, was  vitiated 
by the method of entry. This Court. in 
cases under the Fourth An e:1dmcr.t, has 
long recognized that the lawfo!ne.:;:; of 
arrests for federAl offenses is to be deter- 
mined by refe1·ence to state  law  insofar 
as it is not violative of the Federal Con- 
stitution. Miller v. United States, supra; 
United States v. Di Re, 332 U.S. 5S1, 68 
S.Ct. 222, 92 L.Ed. 210  (19-18);  Johnson 
v. United States, 333 U.S. 10, 15, n. 5, 68 
S.Ct. 367, 370, 92 L.Ed. 436 (1948). A 
Iortiori,  the  lawfulness  of   these  arrests 
by state officers for state offenses is to be 
determined by California law. Califor- 
nia Penal Code, § 844,8 permits peace 
officers to break into a dwelling place for 
the purpose of arrest after demanding 
admittance and explaining their purpose. 
Admittedly the officers did not comply 
with the terms of this statute since they 
entered quietly and without announce- 
ment, in order to prevent the destruction 
of contraband. The California District 
Court of Appeal, 

38 
however, held that the 

circumstances here came within a judi- 
cial exception which had been engrafted 
upon the statute by a series of decisions, 
see, e. g., People v. Ruiz, 146 Cal.App.2d 
630, 304 P.2d 175 (1956); People v. Mad- 
dox,  46 Cal.2d  301, 294  P.2d  6, cert. de- 
nied,  352  U.S. 858,  77  S.Ct. 81,  1 L.Ed. 
2d 65 (1956), and that the noncompliance 
was therefore lawful. 

Since the petitioners' federal constitu- 
tionai protection from unreason:ihle 
searches and seizures  by pol:ee of.iters 
is here to be determined by whether the 

 
9. "To   111:ike   on  :irrest,   •   •   •   in  nll cnscs  

,a  pence  officer,   may   break   open tl,e door 
or window of the  hou e  in  whic-h the person 
to 1,._, nrrest<'tl is, or in ,vhich 
• • • [he hnsl rensonnhle gnunds for 
believing him to be, after  hnving demand- 
ed admittance and explained  the  purpose 
for which admit ta nce.is desired." 

search was incident to  a  lav;ful  arre;.t, 
we  are  warranted  in  examining  tbt 
arrest to determine whether, notw:tl:- 
standing its legality under state law, the 
method of entrring the home may offend 
federal co:1stitutional standards of rca- 
sonablenl.!ss and therefore vitiate the 
legality of an accompanying search. We 
find no such offensiveness on the facts 
here. Assuming that  the  officers'  en'.ry 
by use of a key obtained from the n an- 
ager is the leg-al equh·alent of a "break- 
ing," see Keiningham v. United  States, 
109 U.S.App.D.C. 272, 276, 287 F.2d 126, 
130 (1960), it has been recognized from 
the earl? common law that such breaking 
is permis:c:ible in executing an arrest un- 
der certain circumstances. See Wilgus, 
Arrest Without a '.,-,-..·:·, ant, 22 Mich.L. 
Rev.  541,  798,  800-806  ( I::24).  Indeed, 
18 U.S.C. § 3109,10 dealing with the 
execution of search warrants by federal 
officers, authorizes breaking of doors in 
words very l"imilar to those of the Cali- 
fornia statute, both statutes including 11, 

requirement of notice of authority and 
purpose. In Miller  v.  United  States, 
supra, this Court held unlawful  an  ar- 
rest, and therefore its accompanying 
search, on  the  ground  that  the  District 
of 

39 
Columbia officers before entering a 

dwelling did not fully satisfy the re- 
quirement of disclosing their identity and 
purpose. The Court stated that "the law- 
fulness of the  arrest  without  warrant  is 
to be determined by reference  to  state 
law. *  *  *  By  like  reasoning  the 
validity of  the  arrest  of  petitioner  is  to 
be determined by reference to the law of 
the District of Columbia." 357 U.S., at 
305-306, 78 S.Ct., at 1194, 2 L.Ed.2d 1332. 
The pD.rties there conceded and the Court 
accepted  that  the  criteria  for   testing  
the   arrest   under   District   of  Columbia 

 
10. "The offit"cr r:::1:: brcnk open :my out.er 

or inner door or wlntlow  of  n  hon <>.  or 
nny t>:t rt of a l1ousc. or n.nyt! :i ng  therein, 
to execute n senrch wnrrnnt, if, :ifter  no- 
tice of hi.1 authority and purpose, be is 
refused   admittance   or   when   necessary 
to  libernte  himself  or  a  person   uidinc 
him in the c:,:ecution of the warrant." 
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law were "substantially identical" to the plied with section 844. Moreover, 
requirements of§  8109.  Id., 357 U.S., at  since  the  demand  and  explanation 
306, 78 S.Ct., at 1194, 2 L.Ed.2d 1332. requirements 
Here, however, the criteria under Cali- 
fornia law clearly include an  exception 
to the notice requirement where e.'Cigcnt 
circumstances are present. Moreover, 
insofar as violation of a federal statute 
required the exclusion of evidence in 
Miller, the case is inapposite for state 
prosecutions, where admissibility is gov- 
erned by constitutional standards. 
Finally, the basis o_f the judicial excep- 
tion to the California statute, as ex- 
pressed by Justice Traynor in People v. 
Maddox, 46 Cal.2d, at 306, 294 P.2d, at 
9, effectively answers the petitioners' 
contention: 

"It must be borne in mind that the 
primary purpose of the constitu- 
tional guarantees is to prevent un- 
reasonable invasions of the security 
of the people in their persons, houses, 
papers, and effects, and when an 
officer has reasonable cause to enter 
a dwelling to make an arrest and as 
an incident to that arrest is author- 
ized to make a reasonable search, his 
entry and his search are not unrea- 
sonable. Suspects have no constitu- 
tional right to destroy or dispose of 
evidence, and no basic constitutional 
guarantees are violated because an 
officer succeeds in getting to a place 
where he is entitled to be more 
quickly than he would, had he com- 

 
11. Nor has the Court rejected the proposi- 

tion thnt noncompliance mny be  reason- 
able in  exigent  circumstnnces  subsequent 
to Miller. In Wong Sun v. United  Stutes, 
371 U.S. 471, 83 S.Ct. 407, 9 L.Ed.2d 441 
(1963), thll Court behl  that  federnl  of- 
ficers had not complied with § 3109 in 
executing  an  arrest.  There  the  Court 
noted thnt in li-Iiller it hud reserved the 
question of nn eXC<':>tion in exi;;ent cir• 
cumst:mccs  nnd  stated   that   "[h]crc,   ns 
in Miller, the Government claims no ex- 
traord!nnry clrcumstnnces-such as the 
imminent destruction of vital evidence, or 
the need to rescue n victim in peril- 
• • • which excused the officer's fail• 
ure truthfull7 to state his mission before 
he broke in." Id., 371 U.S.. at 483-484, 
83 S.Ct., at 41 , 9 L.Ed.2d 441. 

IIJ S. Ct.-   1 03 

to 
of   section  844  are  a 

codification of the common law, they 
may reasonably be interpreted as 
limited by the common Jaw rules that 
compliance is not required if the 
officer's perH would have been in- 
creased   or   the   arrest   frustrated 
had be demanded entrance and stat- ed   
his   purpo,<.ie.    Rcs.d   v.  Case,   4 
Conn.  166,  170   [10  Am.Dec. 110]; 
see Restatement, Torts, § 206, com- 
ment d. Without the benefit of 
hindsight and ordinarily on the spur 
of the moment, the officer must de- 
cide these questions in the first in- 
stance." 

No such exigent circumstances as would 
authorize noncompliance with the Cali- 
fornia statute were argued in Miller, and 
the Court expressly refrained from dis- 
cussing the question, citing the Maddox 
case without disapproval. 357 U.S., at 
309,  78 S.Ct.,  at  1195-1196,  2 L.Ed.2d 
1332.11 Here justification for the officers' 
failure to give notice is uniquely present. 
In addition to the officers' belief  that 
Ker was in possession of narcotics, which 
could be quickly and easily destroyed, 
Ker's furtive conduct in eluding them 
shortly before the arrest was ground for 
the belief that he might well have been 
expectini   the   police.11       We therefore- 

 
12. A  s arch  of  the  record  with  the  aid  of 

hindsight may lend some  support  to the 
conclusion that. contra the renRonable 
belief of the officers, petitinncr s may not 
hn1•e been prepared for nn immin ent visit 
from the police. It goes without  saying 
that in determining the lawf ulness of 
el).try nnd the existence o( probable cnu!le 
we rnny concern ourselves  only  with 
wh:it the officers h:icl reason  to  hclie,·e 
at the time of their entiy. Johnson v. 
United Stntes, 333 U.S. 10, 17, 08 S.Ct. 
:.16i,  370-371,  02  L.E<l.  4:Jf.l   (1918).   As 
thP Court said in United States v. Di Re, 
332  U.S.  581,  595,  08  S.Ct.  222,  229, 
92 J,.E:l. 210 (1948), "n search ie not  to 
he mnde 1.-gal by what it  turns  up.  In 
lnw it  is  good  or  baa  when  it  starts 
and   does   not   change   character from.. 
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hold that in the particular 
,u 

 
 
circumstances 

Petitioners  contend  that  the  search 
was unreasonable in that the  officers 
could  practicably  have  obtained  a search 

of this case the officers' method of entry, 
sanctioned by the law of California, was 
not unreasonable under the standards  oi 
the Fourth  Amendment  as  applied  to 
the States through the Fourteenth 
Amendment. 

 
IV. 

Having held the petitioners' arrests 
lawful, it remains only to consider wheth- 
rr the search which produced the evi- 
dence leading to their convictions w,a! 
lawful as incident to those ar rests . The 
doctrine that a search without  warrant 
may be lawfully conducted if  incident  to 
a lawful arrest has long been  recognized 
as consistent with the Fourth Amend- 
ment's protection against unreasonable 
searches and seizures. See Marron v. 
United  States, 275  U.S. 192,  48 S.Ct. 74, 
72 L.Ed. 231 (1927);   Harris  v.   United 
States,  331  U.S.  145,  67  S.Ct.  1098, 91 
L.Ed.   1399   (1947); Abel   v.   United 
States . 362 U.S. 217, 80 S.Ct. 683, 4 L.Ed. 
2d 668 (1960); Kaplan, Search and 
Seizure: A No-Man's Land in the Crimi- 
nal Law. 49 Cal.L.Rev. 474, 490-493 
(1961). The cases have imposed no re- 
quirement that the arrest be under au- 
thority of an arrest warrant, but only 
that it be lawful. See Marron v. United 
States , supra, 275 U.S., at  198-199,   48 
S.Ct.,  at   76-77,  72  L.Ed.   231;   United 
State,s. . Rabinowitz, supra, 339  U.S., at 
61,  70  S.Ct.,  at   433,  94  L.Ed.  653;  cf. 
Agnello v. United States,  269 U.S.  20, 
30- 31,   46  S.Ct.   4,   5-6,   70   L.Ed. 145 
(1925). The question remains  whether 
the officers' action here exceeded the 
recognized bounds of an  incidental 
search. 

what , rini: up subR Q lll'ntl ·. (Emphn i, 
arlrlNl. \ 

 
13 .  In  case$  in  w,h i ·h  n  search  c•>ulrl   not  

be rrg11rcled as  incident  to  arrt>st  be· 
t·auae  the  petitioner  was   not   present   at 
the   time  of   the   entry  and  search,  the  ab• 
•ence  of  compelling  circumstances,  t<Urh 
u    the    threat   of   destn1ction   of evidence. 

warrant. The practicability of obtaining 
a warrant is not the controlling factor 
when a search is sought to be justified as 
incident to arrest, United States v. 
Rabinowitz, 

ti 
supra; but we need not rest 

the   validity   of    the    search    here on 
Rabinowitz, since we agree with the Cali- 
fornia court that time clearly was of the 
essence. The officers' observations and 
their corroboration, which furnished 
probable cause for George Ker's arrest, 
occurred at about 9 p. m., approximately 
one hour before the time of arrest. The 
officers had reason to act quickly because 
of Ker's furtive conduct and the likeli- 
hood that the marijuana would be dis- 
tributed or hidden before a  warrant 
could be obtained at that time of night. 13 

Thus the facts bear no resemblance to 
those in Trupiano v. United States, 334 
U.S.  699,  68 S.Ct. 1229,  92  L.Ed. 1663 
<1948), where federal agents for three 
weeks had been in possession of knowl- 
edge sufficient to secure a search war- 
rant. 

The search of the petitioners' apart 
ment was well within  the limits upheld 
in Harris v. United States, supra, which 
also concerned a private apartment 
dwellini:r. The evidence here, unlike that 
in Harris, was the instrumentality of the 
very crime for which petitioners were 
arrested, and the record does not indi- 
cate that the search here was as exten- 
sive in time or in area as that upheld in 
Har ris . 

The petitioners' only remaining con- 
tention is that the discovery of the brick 
of marijuana cannot be justified as in- 

 
AllJlf'ort<'cl lhc Court 's holdings  that 
Nird1es " ·i thout warr11nty were uncon- 
stitu tiomtl. SP.c Chn 11m an v. Unite,! 
States,  3G.'>   U.S.   610.  61j,  S1 S.Ct.  776, 
7i0. 5 I,.&l.2d 82S (1961): United  State11 
v.  ,Teffers,  342  U.S.  48,  52,  72  S.Ct. 93, 
95-96,  96   L.Ed .   59   (1951);    Taylor  v. 
United   Stntcs,   286   U.S.  1,   5,   52 S.Ct. 
466, 467, 76 L.Ed. 951 (1932). 
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cidental  to  arrest  since  it preceded  the and we need not reach the question of 
arrest.   This contention is of course con- its status under the Federal Constitution. 
trary to George Ker's testimony, but we 
reject it in any event. While an arrest 
may not be used merely as the pretext for 
a search without warrant, the California 
court specifically found and the record 
supports both that the officers entered 
the apartment for 

43 
the purpose of ar- 

resting George Ker and that they had 
probable cause to make  that  arrest  prior 
to the entry.14 We cannot say that it was 
unreasonable for Officer Berman, upon 
seeing Diane Ker emerge from  the 
kitchen, merely to walk to the doorway of 
that adjacent room.  We thus agree  with 
the California court's holding that the 
discovery of the brick of  marijuana  did 
not constitute a search, since the officer 
merely saw what was placed  before  him 
in full view. United States v. Lee,  274 
U.S.  559,  47  S.Ct.  746,  71  L.Ed.  1202 
(1927);   United  States  v.  Lefkowitz, 285 
U.S. 452, 465, 52 S.Ct. 420, 423, 76 L.Ed. 
877   (1932);    People   v:  West,  144 Cal. 

V. 
The petitioners state and the record 

bears out that the officers searched Diane 
Ker's automobile on the day subsequent 
to her arrest. The reasonableness of that 
search, however, was not raised in the 
petition for certiorari, nor was it dis- 
cussed in the brief here.  Ordinarily 
"[w]e do not reach for constitutional 
questions not raised by the parties," 
Mazer v. Stein, 347 U.S. 201, 206, n.  5, 
74 S.Ct. 460, 464, 98 L.Ed. 630  (1954), 
nor extend our review beyond those 
specific federal questions 

'" properly raised 
in the state court. The record gives no 
indication that the issue was raised in the 
trial court or in the District Court of 
Appeal, the latter court did not adjudi- 
cate it and we therefore find  no reason 
io reach it on the record.15 

For these reasons the judgment of the 
California District Court of Appeal is 

App.2d 214, 300 P.2d 729 (1956) .  There- affirmed. 
fore, while California law does not re- 
quire that an arrest precede an incidental 
search as long as probable cause  exists 
at the outset, Willson v. Superior Court, 
46 Cal.2d 291, 294 P.2d 36 (1956), the 

Affirmed. 

Mr. Justice BRENNAN, with whom 
THE    CHIEF    JUSTICE,    Mr.   Justice 
DOUGLAS and  Mr. Justice GOLDBERG 

California  court did not rely on that rule Join. 
 

14. Compare Johnson v. United Stntes, note 
12, suprn, at 103:1. '!'here the  Court  held 
that a sen rch could not be justified as 
incident to arrest since the  offic ers ,  prior 
to   their   entry   into    11   hotel    1·oom, 
had  no   probnble   cause   for   the   nrrcet 
of the occupant. The Court  stnteil  thnt 
"[a]n offi<'er gaining access to  private 
living qunrtera  under  color  of  his  office 
and of the law which he personifies must 
then have some valid basis in  law  for  the 
int rusion ." Here, of course, probable 
cnuse for the arrest of  petitioner  George 
Ker provided that valid basis. 

 
15. The record shows thnt  petitioners  made 

no objection to the a1lmi1:tsion of  any of 
the evidence, thus  failing  to  observe  a 
state procedural requfremcnt . People v. 
Brittain,   149   Cal.App.2d   201,   308 P.2d 
38  (1957) ;   see  Mapp  v. Ohio,  supra, 307 

U.S., at 659. n. 9. 81 S.Ct., at Hi93, 
6 L.Ed.2d 1081. However, the Di trict 
Court  of  Appeal  passed  on  the   issue  
of  the  narcotics  seized  in  the  apart• 
ment , presumably on the ground that pe- 
tit ioners preserved that question by their 
motion under § 095, California  Penal 
Code, which was directeil toward the 
principal objection to that search- the 
alleged lack of probable cause. While 
"[t]here can be no question ns to  the 
proper presentation of a federal claim 
when the highest stnte court  pnsses  on  
it," Raley v. Ohio,  360  U.S.  423,  436, 
79 S.Ct. 1257, 1265, 3 L.Ed.211 1344 
(19:39), there is no  indication  in  the 
court 's opinion that it passed on the  is- 
sue of the sea rch of the  natomobilc,  nor 
is there f.Dy in<lic;1t ion in the petitioners' 
br:efs in that court that the issue was 
presented. 



 

 
1636 83 SUPREME COURT REPORTER S74 U.S. 44 

I join Part I of !l!r. Justice CLARK's 
opinion and the holding therein tha "as 
we said in :i:,Iapp * * * tb:i Fou;:th 
Amendment 'is enforceable r.rninst * * 
[the Stat:: ] by the sar.1e sanction of ex 
clusion as is used against the Federal 
Gove:nmcnt,' by the application of the 
same constitutional standard prohibiting 
'unreasonable searches and seizures.'" 
Only our Brother HARLAN dissents 
from that holding; he wou!d judge state 
searches and seizures "by the more flexi- 
ble concept of 'fundamental' fairness, of 
rights 'basic to a free society,' embr:iccd 
in the Due Process Clau:;e of the Four- 
teenth Amendment." 

Hovcmrer, Mr. ,Tu:;tice CLARK, Mr. 
Justice  BLACK,  Mr.  Justice STEWART 
:md Mr. Justice WHITE do not brHeve 
that the federal rcr:uirement of rc s:m- 
ablencss contained in the Fourth Amend- 
ment was violated in this case. THE 
CHIEF JUSTICE,  Mr.  Justice 
DOUGLAS,   Mr.   Justice   GOLDDI:: C: 
and I have  the contrary  view.  For even 
on the premise that there was prcbble 
cause by federal  8tandards  for  the  ar- 
rest of George Ker, the arri:?sts of these 
petitioners were nevertheless illegal, be- 
cause the unannounced intrusion of the 
arresting officers into their aparti,,cnt 
violated the Fourth  Amendment.  Since 
the 

47 
arrests  were  illegal,  Mapp  v. Ohio, 

367  U.S. 643, 81 S.C<:. 1684,  7  L.Ec!.2d 
1081, requires the exclusion of the evi- 
dence which was the product of the 
search incident to those arrests. 

Even if probable cause exists for the 
arrest of a person within, the Fonrth 
Amendment is violated by an ur an- 
nounced police intrusion into a private 
home, with or without  an  arrest  war- 
rant, except (1) where the  persons  with- 
in already know of the officers' authority 
and purpose, or (2) where the officers 

 
I.  Hnle's view  wns  representative:  "A 

mnn, that arrests upon suspkion of f('lony, 
may break open doors, if the p:irt,·  re- 
fuse upon demand to open them   *  •  *." 
1  Hale,  Pleas of  the  Crown  (1736), 583. 
See   generally   Miller   v.   United States, 

are justified in the belief that persons 
within are in imminent peril of bodily 
harm, or (3) v:l:erc those within, made 
aware of the pn:s::nce of someone out- 
side (because, for example,  there  has 
been a knock at the door), are then en- 
gaged in actlvity which ju;;flies the offi- 
cers in the belief that a;1 e:-scape or the 
destruc;tion of ev:den:::e is being attempt- 
ed. 

I. 
It was firmly established long  before 

the adcption of the  B:11  of  Rights  that 
the func!:.::nental liLerty of the individual 
includes p;-otection against unannounced 
police entries. "[T)he Fourth  Amend- 
ment did but embody a principle of 
English Hberty, a princi!)le old, yet new- 
ly  won,  that  finds   another   expression 
in the r.1axim 'eYery man's home is his 
castle.' "  Fraenkel,  Concerning  Search- 
es nnd Seizu1·eo, 34 Harv.L.Rev. 361, 365 
(1£'21); Fra::k v. Marylnnd, 359 U.S. 360, 
376-:J82, 79 S.Ct. 804, 813-817, 3 L.Ed.2d 
877 (dis.:,enting- opinion). As early as 
Semay1:c's Case, 5 Co.Fcp. !>la, g1b, 77 
Eng.Rep. 194, 195 ( .C-03), it w.1s de- 
clared that "(i]n all  cnses  when  the 
King is party, the sheriff  (if  the  doors 
be not open) may brea!< the party's house, 
either to arrest him, or to do other execu- 
tion of the K[ing]'s process, if otherwise 
he cannot enter. But bcf ore he breaks it, 
he cught to signify the cause of his com- 
ing,  and  to  make  request   to  open doors 
• *  *"   (Emphasis  supplied.)   Over  
a cc:1tury later the leading commentators 
u;ion  the English  criminal law affirmed 
the continuing vitality of 
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that principle. 

1 Hale, Pleas of the Crown (1736), 583 ; 
see also 2 Hawkins, Pleas of the Crown 
(6th  ed. 1787), c. 14, § 1;  Foster,  Crown 
Law (1762), 320-321.1 Perhaps its most 
emphatic  confirmation  was supplied only 
35  years  before  the  ratification  of  the 

357   U.S.  301,  300-310,   78  S.Ct. 1190, 
1104-1190,   2   L.Ed.2d   1332;  Accarino 
v. United Stntes, 85 U.S.App.D.C. 394, 30S-
402, 170 F.2d 456, 460-464; Thomae, The 
Execution of \Varrnnts of  Arrest, (1962)    
Crim.L.Rev.   520,   597,  601-604. 



 

 
374 lJ.S. 50 DB v. STATE Ol' OALil'ORNIA 

Cite aa 83 S.Ct.1823 (1063) 
1637 

Bill of Rights.  In  Curtis'  Case,  Fost. 
135, 168 Eng.Rep. 67, decided in  1756, 
the defendant, on  trial  for  the murder  of 
a Crown officer who was nttemptintr an 
entry to serve an arrest warrant, pleaded 
that because the officer had failed ade- 
quately to announce himself and his 
mission before breaking the doors, force- 
ful resistance to his entry  was  justified 
and the killing was therefore justifiable 
homicide. In recognizing the defense the 
court repeated the principle that "peace- 
officers, having a legal warrant to  arrest 
for a bre ch of the  peace,  may  break 
open doors, after having demanded ad 
mittance and given due notice of their 
warrant"; the court continued that "no 
precise form of words is required in  a 
case of this kind" because "(i]t is suffi- 
cient that  the  party  hath   notice,   that 
the officer cometh not 2s a mere trc:;p.:iss- 
er, but  claiming  to  act   under  a propc1· 
authority    *  *  *."   Fost.,  at 13G-137, 
168   Eng.Rep.,  at  68.    (Emphasis sup- 
plied.) The principle was ar,:ain con- 
firmed not long after the Fourth Amend 
ment became part of our Constitution. 
Abbott, C. J., said in L unock v. Bro.vn, 
2  B. &  Aid. 5!>2, 593-594, 106 Eng.Rep. 
482, 483 (1819): 

"* * * I am  clearly  of  opinion 
that, in the case of a misdemeanour, 
such   previous   demand   is  requisite 
*  *   *.  It  is  reasonable  that  the 
law should be so; for if no 

previous 
demand is made, how is it possible 

 
2. Compare 11lso the statement  of  Bnyley, 

J., in Ilnrdett v. Abbot, 14 East. 1. 162- 
163, 104 Eng.Rep. 501, 5G3 (1811) : 

"Now in every breach of the peace the 
public are considered as interested, and 
the execution of process against the of- 
fender is the assertion of a public right: 
and in nil such coses,  I  n:iprebend  thnt 
the  officer  has  n  right  to  break  open 
the outer door, provitled there is a re- 
quest of admission first made for the 
purpose, and a denial of the parties who 
are within." 

See also  Ratcliffe  v. Burton,  3 Bos.  & 
Pul 223,   127    Eng.Rep.   123   (1802); 

for a party to know what  the  object 
of the person  breaking  open  the 
door may be? He has a right to con- 
sider it as . an aggression on his 
private property, which he will be 
justified in resisting to  the  ut- 
most." 11 

The protections of individual freedom 
carried into the  Fourth  Amendment, 
Boyd  v. United  States, 116 U.S. 616, 630, 
6  S.Ct.  524,  532,  20  L.Ed.  746, undoubt- 
edly included this firmly established re- 
quirement of an announcement by police 
officers of purpose and authority before 
breaking into an individual's home. The 
requirement is no mere procedural nicety 
or formality  attendant upon  the  service 
of a warrant. Decisions in  both  the 
federal and state courts have  recognized, 
as did the English courts, that the re- 
quirement is of the essence of the sub- 
stantive protection,, which safeguard 
individual liberty. 3 The Court  of  Ap- 
peals for the District of Columbia Cir 
cuit has said: 

" * * * there is no division of 
opinion among the learned authors 
* * * that even where an officer 
may 

so 
have power to  break open a door 

without a warrant, he cannot law- 
fully do so unless he  first notifies  
the occupants as to the  purpose  of 
his demand for entry." Accarino v. 
United  States,  85  U.S.App.D.C. 394, 
400, 179 F.2d 456, 462. 

 
Kerbey v. D('nh,v, 1 M. & W. 336, 150 
Eng.Rep. 40:l (1836) ; cf. Park v.  Evans, 
llob. 62, 80 Eng.Rep. 211;  Penton  v. 
Drown, 1 Kellie tl08, 8.'l E ng.Hep. 1193; 
Percival v. Stamp, 9 Ex. 167, 1136 Eng. 
Rep. 71 (1853). 

S. See generally Gatewood v. United State11, 
93 U.S.App.D.C. 226, 2'Z9, 209 F.2d 789, 
701; 1 D,shop, New  Criminal  Procedure 
(2'1 ed. 1913), § 201; 1 Varon, Searches, 
Seizures and Immunities (1961), 399--401; 
Day and  Berkman,  Search  and  Seizure 
and the :Elxclu11ionary Rule: A Re-Exam- 
ination in the Wake of Mapp v. Ohio, 13 
West.Res.Lo.Rev. 56, 79-80 (1961). 
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Similarly, the Supreme Judicial Court of 
Massachusetts declared in 1852: 

"The maxim of law that  every 
man's  house  is  his  castle  *  *  * 
has not the effect to 1·estrain an of- 
ficer of the law from breaking and 
entering a dwelling-house for the 
purpose of  serving a criminal process 
upon the occupant. In such case the 
hoase of the party  is  no  sanctuary 
for him, and the same may be forci- 
bly entered !Jy such officer after a 
proper notification of the purpose of 
the entry, and a demand upon the in 
mates to open the house, and a refus- 
al by them to do so." Barnard v. 
Bartlett,  10  Cush.  (Mas  .)  501, 502- 
503;  cf. State v. Smith, 1  N.H. 346. 

Courts of the frontier States also en- 
forced the requirement. For example, 
Tennessee's high court  recognized  that 
a police officer might break into a home 
to serve an arrest warrant only "after, 
demand for admittance and  notice  of 
his purpose," l\lcCaslin v. McCord, 116 
Tenn. 690, 708, 94 S.W. 79, 83; cf. 
Hawkins v. Commonwealth, 14 B.l\ion. 
(53 Ky.) 395. Indeed, a majority of the 
States have enacted the requirement in 
statutes substantially similar to Califor- 
nia Penal Code § 844 and the federal stat- 
ute, 18 U.S.C. § 3109.• 

4.  Aln.Code, Tit. 15, § 155; Ariv..Rev. 
Stat.Ann . § 13-1411; Deering's Cnl.Pcnnl 
Code § 844; F ln.Stnt.Ann . § 901.19(1); 
Idaho Code § 19-Gll; Burns'  Incl.Ann.  
Stnt. § 9-1009; Iowo. Co,Jc Ann . § 7;'.;5.9; 
Knn.Gcn  .Stnt .  §  62-1819;   Ky.fiev .Stnt . 
§ 70.078; Dnrt's Lo..Crim .Code, Art. iZ; 
Mich.S  tnt .Ann.  §  28.880.  Comp.Lnws 
UHS, § 764.21; Minn.S tnt . Ann . § (l29.34; 
Miss.Code §  2471;  Mo.Rcv.Stnt.  §  544.· 
200;    Mont.Rev.Code    §    9-1-6011:   XP.b. 
Rev.Sta t. § 29-411; Nev.Rev.Stat.§ 171.- 
275; McKinney's N.Y.C rim.Code § liS; 
N.C.Gen.Stat. § 15-44: Pngc's Ohio Rev. 
Code Ann.  §  2935.15;  Okla.Stnt. Ann ., 
Ti t. 22, §  194;  Ore.Red,tat.  §  l:}3.-  
320; S.C.Codc § 53--HlS;  S.D.Co ile 34.- 
1600; Tenn.Code Ann. § 40-807:  Utah  
Code Ann. 77-13-12; Wnsb.Re,·.Cncle  §  
10 .31.040; Wyo.Comp.Stat. § 10-309. 

Compare Code of Crim.Proc., AmPricnn 
Law Institute, Official Draft  (1930),  I 
28: 

51 
Moreover, in addition to carrying for- 

ward the protect.ions already afforded by 
English  law, the  Framers also meant by 
the Fourth Amendment to eliminate once 
and for all the odious practice of searches 
under general warrants and writs of as- 
sistance against which English law had 
generally left them helpless. The colonial 
experience under the writs was unmis- 
takably "fresh in the memories of those 
who achieved our independence and estab- 
lished our form of government." 5    Boyd 
v. United States, supra, 116 U.S., at 625, 
6 S.Ct., at 529, 29 L.Ed. 746. The prob- 
lem of entry under a general warrant was 
not, of course, exactly that of unan- 
nounced intrusion to arrest with a war- 
rant or upon probable cause, but the two 
practices clearly invited common abuses. 
One of the grounds of James Otis' elo- 
quent indictment of the writs bears rep- 
etition here: 

"Now one of the most essential 
branches of English liberty is the 
freedom of one's house. A man's 
house is his castle; and whilst he is 
quiet he is as well 
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guarded  as  a 

prin::c  in  his castle.   This  \\Tit. if it 
 

"Right of o[ftcer to breal.: itito  build 
ing. An ofli er, in order to make an ar•  
rest either by virtue  of  a  warrant,  or 
when  authorized  to  make  such   arrest 
for a felony without n warrant, as pro- 
vided in section 21, mny break open a 
door or window of any building in which 
the person to be arrested is or is rea- 
sonably believed to be, if he is refused 
admitto.n('e after he has announced hia 
authority nnd purpose." 

5. 8ee also Henry v.  United  Stntes,  361 
V.S. OS. 100-101, 80 S.Ct. 168, 169-171, 
4 L.Ed.2d 134; Lnsson, The History and 
Dcn,lopn,ent of  the  Fourth  Amendment 
to  the  l!nitP.d States Constitution (1937), 
c.  II;  Il.nrett,  Personal  Rights,  Prop 
erty nights. and the Fourth Aci udment, 
1960 Stiprcme Court Review 46, 70-71; 
Comment. Search and Seizure in the Su- 
preme Con rt: Shadows on the Fourth 
Amendment. 28 U. of Clti.L .Rev. 664, 
678-679 (1961). Compare East-India Co. 
Y,   Skinner,  Comb. 342,  90 Eng'.Rep. 516. 
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should  be declared  legal, would  total-    indispensable   predicate  of  a  reasonable 
ly annihilate this privilege.   Custom-   search.   We   held   there   that   a   search 
house officers  may  enter  our  houses  would  violate the  Fourth  Amendment  if 
when  they please;  we are  command-      the  entry   were  illegal   whether   accom- 
ed  to  permit   their   entry.   Their   plished  "by  force  or  by  an  illegal  threat 
menial   servants   may   enter,    may    or show of  force" or "obtained  by stealth 
break locks, bars, and everything  in   instead  of  by force  or  coercion."    Simi-    
their way: and whether  they  break  larly,  rigid  restrictions  upon  unannounc- 
through  malice  or  revenge,  no  man,      ed   entries  are  essential   if   the   Fourth 
no  court ,· can  inquire.   Bare  suspi-   Amendment's   prohibition   against   inva- 
cion without oath  is sufficient."   Tu-   sion  of   the  security  and  privacy  of   the 
dor, Life of James Otis (1823), 66- home is to have any meaning. 
67. 

Similar. if not the same, dangers to indi- 
vidual liberty are involved in unannounc- 
ed intrusions of the police into the homes 
of citizens. Indeed in two respects such 
intrusions are even more offensive to the 
sanctity and privacy of  the  home.  In 
the first place service of the general war- 
rants and writs of assistance was usually 
preceded at least by some form of notice 
or demand for admission. In the second 
place the writs of assistance by  their 
very terms might be served only during 
daylight hours.6 By significant contrast, 
the unannounced entry of the Ker apart- 
ment occurred after dark, and such tim- 
ing appears to be common police prac- 
tice, at least in California., 
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It is much too late in the day to deny 

that a lawful entry is as essential to vin- 
dication of the protections of the Fourth 
Amendment as, for example, probable 
cause to arrest or a search warrant for a 
search not incidental to an arrest. This 
Court settled in Gouled v. United States, 
255 U.S. 298, 305-306, 41 S.Ct. 261, 263, 
65 L.Ed. 647,  that a  lawful  entry  is the 

6.  Las on, The  History  and  Development 
of th:? Fourth Amendment to the United 
States Constitution (1937), 54. 

 
7.  In these two reRpects, the practicr of 

11n1111nounced police entries by night is 
nlso considerably more offensive to th•! 
rigb! protected by the  ourth  Amc, n 1- 
mE'nt tl,an the use of health-inspection  
and other administrative 1>owers of entry, 
concerning the constitutionality of which 
this Court has divided sharply, Irrank v. 
Maryland. snpra; Ohio ex rel. Eaton v, 

It is true, of course, that the only 
decision of this Court which forbids 
federal officers to arrest and search after 
an unannounced entry, Miller v. United 
States,  357  U.S.  301,  78  S.Ct. 1190, 2 
L.Ed.2d 1332, did not rest upon consti- 
tutional doctrine but rather upon an ex- 
ercise of this Court's supervisory powers. 
But that disposition in no way implied 
that the same result was not compelled 
by the Fourth Amendment. Miller is 
simply an instance of the usual practice 
of the Court not to decide constitutional 
questions when a nonconstitutional basis 
for decision is available. See Interna 
tional Assn. of Machinists v. Street, 367 
U.S. 740, 749-750, 81 S.Ct. 1784,  1789- 
1790, 6 L.Ed.2d 1141. The result there 
drew upon analogy to a federal statute, 
similar in its terms to § 844, with which 
the federal officers concededly had not 
complied in entering to make an arrest. 
Nothing we said in Miller so much as 
intimated that, without such a basis for 
decision, the Fourth Amendment would 
not have required the same result. The 
implication,  indeed,  is  quite  to  the  con- 

Price. 364 U.S. 263, 80 S.Ct. 146-3, 4 
L .E rl.2,l 1708. Since my Brother CLARK 
does  not  rely  upon   either   of   those  de- 
ci ions. I hnv.i no occasion to dis1:uss 
further the applicability of  either  to  the 
case nt bnr. For fnrther consideration of 
problems raised by those cases. see geuer- 
111ly, Waters, Rightl'J of Entry in Adminis- 
trntive Officers, 27 U. of Chi.L.Rev. 79 
(1959); Comment. State Health Ins11ec- 
tions and "Unreasonable  Search":  The 
Prank Exclusion of Civil  Searches,  44 
Minn. L.Rev. 513 (1960), 



 

 
1640 83 SUPREME COURT REPORTER 37i U.S. 53 

ary. For the history  adduced  in  Miller 
in support of the nonconstitut:onal 
grouud persuasively demonstrates that 
the Fourth Amendment's protections in- 
clude the security of the householder 
against unannounced invasions by he po- 
lice. 

114 

II.  
The command of the Fourth Amend- 

ment reflects the lesson of history that 
"the breaking an outer door is, in gen- 
eral, so violent, obnoxious and danger- 
ous a proceeding, that it should be 
adopted only in extreme  cases,  where 
an immediate arrest is requisite."  1 
Burn, Justice of the Peace (28th ed. 
1837), 275-276. 

I have found no English decision 
which clearly recognizes any exception 
to the requirement that the police first 
give notice of their authority and pur- 
pose before forcibly entering a home. 
Exceptions were early sanctioned in 
American cases, e. ,r., Read v. Case, 4 
Conn. 166, but these were rigidly and 
narrowly confined to situations not with- 
in the reason and spirit of the general 
requirement. Specifically, exceptional 
circumstances have been thought to exist 

 
8. It is not clear whether the Enr!ish law ever 

recognised such an exception to the 
requirement of  notice or awareneaa.  See. 
e. g., Genner 't". Sparks, 6 Mod. 173, 87 
Eng.Rep.  928.  It  is  stated  In  an   Eng- 
lish annotator's note to Semayne's Case, 
supra, that "if a man being  legally  ar- 
rested, escapeth from  the  officer.  nod 
taketh shelter  though  in  his  own  hon$e, 
the officer  may  upon  fresh  suit  break 
open doors in order to retake him, hnviug 
first  given  due  notice  of   his   business 
and demanded nrlciission, nnd been re• 
fused."  77  Eng.Rep.,  at  100.  The  views 
of otl1er commentators are ambiguous on 
this  poiut.   See,  e.  g.,  2  Hawkins,  Plcns 
of   the   Crown   (0th   ed.  1787).  c.  14,  § 
8. Blackstone's view wns that "in <'nse 
of felony actually committed, or a dnn- 
r;erous wounding, whereby felony is like 
to  ensue  •  •   •   [a   constable]   mny 
upon probable suspicion arrest the felon; 
and for that purpose is authorized (as 
upon a justice's warrant) to break open 
doora,  and  even  to  kill  the  felon  if   he 

only when, as one element, the facts 
surrounding  the  particular  entry  support 
a finding that thoee within actualiy knew 
or must have known of the o!fcer's pres- 
ence and pu:·pose to seek a<.!1,1ir.sion. Cf. 
Miller v. United States,  suprn,  357 U.S., 
at   311-313,   78   S.Ct.,   at   1196-1198,  2 
L.Ed.2d 1332. For example, the earliest 
exception seems to have been  that  "[i]n 
the case of an escape after arrest,  the 
officer, on fresh pursuit  of  the offe11der 
to a house in which he takes refuge, may 
break the doors to recapture him, in the 
case of felony, without a warrant, and 
without notice or  demand  for  admission 
to  the  house  of  the  offender." 8   Wilgus, 
Arrest Without a 

as 
Warrant,  22  Mich. 

L.Rev.    541,   798,   804 (1924). The 
rationale of such an exception  is  clear, 
and serves to underscore the consistency 
and the purpose of the general require- 
ment of notice: Where such circum- 
stances as an escape and hot  pursuit  by 
the arresting officer leave no doubt  that 
the fleeing felon is aware of the officer's 
presence and purpose, pausing at the 
threshold to make the  ordinarily  req- 
uisite announcement and demand  would 
be a superfluous act which the  law does 
not   require.•     But   no   exceptions have 

 
c,mnot otherwise be token • • •." f 
Commentaries 292. 

 
9.  See Professor Wilgus' comment: "Be- fore  

doors  are  broken, there must be 11 
nc<'essity for  so  uoln:;, a1ul  notice  of  t!ic 
authority  and  purpose to make the arrest 
111ust be given and a demand and refusal of 
ndmission must be made, unleaa thi11 ia 
a!n:,11]11 under,tood, or  the   peril   would 
be   increa3cd."  \Vilgua,    Arrest,     With- 
out a Warrant, 22 Mich.L.Rev. 641, 798, 
802  (102-1). (Emphasis   supplied.)   Cf. 
A cari110 v. l,;nitcd Stutes, 85 U.S.App. 
D.C. 394,  398-402,  170  F.2d  406,  4 
4lH. 

Compare  Lord  J.l.fansfield's  statement, 
in  1774,  of  the  rationnle   for   the   re- 
qui rc1uent of announcement and demnnd 
for admission: "The ground of it  is  this; 
tl,nt  otherwise  the  consequences   would 
be fatal: for it would leave the  family 
within, naked and exposed to tbieves and 
robbers.  It   is   much   better   therefore, 
says the law, that you should wait for 
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heretofore permitted unannounced  en-  every  suspect  is  in  fact  guilty  of  the 
tries in the absence  of  such  awareness offense of which he is suspected, and that 
on the part of the occupar.ts-unless not everyone  who  is  in fact  guilty  will  
pos,,.ibly  where  the officers are  justified forcibly resist arrest or attempt to escape 
in the belief that someone within is in or destroy evidence.1° 
immediate   danger   of bodily  harm. 57 

Two reasons rooted in the Constit u- 
tion clearly compel the  courts  to  refuse 
to recognize exceptions in other situa- 
tions 

S6 
when  there  is  no  showing that 

those within were or had been made 
aware of the officers' presence. The first 
is that any exception not requiring a 
showing of such awareness necessarily 
implies a rejection of the inviolable pre- 
sumption of innocence. The e cuse for 
failing to knock or announce the officer's 
mission where the occupants are oblivious 
to his presence can only be an almost 
automatic assumption that the suspect 
within will resist the officer's attempt to 
enter peacefully, or will frustrate the 
arrest by an attempt to escape, or will 
attempt to destroy whatever possibly in- 
criminating evidence he may have. Such 
assumptions do obvious violence to the 
presumption of innocence. Indeed, the 
violence is compounded by another as- 
sumption, also necessarily involved, that 
a suspect to whom the officer first makes 
known his presence will further violate 
the law.   It  need hardly  be said that not 

another   opportunity,   than   do    an    act 
of Yiole nce. which may probnbly be at- 
tcnrlcd with such dnngerous conse- 
quences." Lee v. Gansel , 1 Cowp. 1, 6-7, 
98 Eng.Rep. 03:i. 933. 

 
1 0.     The  comment  of   Hooke ,  J.,  in Ratcliffe 
,   ..  P.urton,  3  Bo$.  &   Pul.  2'.!3,  :!3 0,  127 

E n;:.Rep. 123, 12'7  (1802),  is  rdernnt  
here: "What  a  privilege  will  be  allowed 
to sheriffs' officers  if  they  are  permitt ed 
to t-ffect their search  by  violence,  with• 
out mnking that demand which 1,ossibJ., 
will be complied with, and consequently 
violence be rendered unnecessa ry!" This 
view of the requirement of noti ce or 
awareness has its parallel in the historic 
English requirement that an arrest ing 
office,· mu11t give notice of bis authority 
and purpose to one whom he is about to 
arrest. In the  absence  of  such  notice, 
unless   tho   person   being  arrested already 

83 S.Ct.-   103½ 

The second reason is that in the ab- 
sence of a showing of awareness by the 
occupants of the officers' presence and 
purpose, "loud noises" or "running'' 
within would amount, ordinarily, at least, 
only to ambiguous conduct. Our decisions 
in related contexts have held that ambig- 
uous conduct cannot form the basis for a 
belief of the officers that an escape or the 
destruction of evidence is being at- 
tempted. Wong Sun v. United States, 
371 U.S. 471, 483-484, 83 S.Ct. 407, 415- 
416,  9   L.Ed.2d   441;    Miller   v. United 
States,  supra,  357  U.S.,  at  311, 78 S.Ct., 
at 1196-1197, 2 L.Ed.2d 1332. 

Beyond these constitutional considera- 
tions, practical hazards of law enforce- 
ment militate strongly against any re- 
laxation of the requirement of aware- 
ness. First, cases of mistaken  identity 
are surely not novel in the investigation 
of crime. The possibility is very  real 
that the police may be  misinformed  as 
to the name or address of a  suspect,  or 
as to other material information. That 
possibility is itself a good reason for 
holding a tight rein against judicial ap- 

 
knew of the officer's authority and  mis- 
sion, he was justified in resisting by force, 
nncl might not be charged with an ad 
diriona' crime if injury to the officer re- 
sulted. The origin of this  doctrine  np-  
pcnrs to be Mackulley's Case, !)  Co.Rep. 
6.5b,   69a,   77   Eng.Rep.   828,   835.   See 
also Rex v.  George,  [1935]  2  D.L.R. 
51G  (B.C.Ct.App.);  Regina v. Beaudette, 
118 Con.Crim.Cases 295 (Ont.Ct.App .). 
Coinpare, e. g., People v. Potter, 144 
Cal.App.2d 350, 800 P.2d 880, in which 
noncompliance with § 844 was excused 
because the  defendant  was   known   to 
have been convicted of three previous rob- 
beries and was snspected of a fourth- 
though in fact, upon  entering  his  hotel 
room unannounced and by means of a key 
obtained from the manager, the officers 
found  the  defendant  in  bed,  with  the 
lights off. and unarmed. The entry  oc 
curred after midnight. 

1641 
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proval of unannounced police entries  in- 
to private  homes.  Innocent  citizens 
should not suffer the shock, fright or em- 
barrassment attendant upon an unan- 
nounced police intrusion. 11 Second, the 
requirement 

58 
of awareness also serves to 

minimize the hazards of the officers' dan- 
gerous calling.  We expressly  recognized 
in Miller v. United States,  supra,  357 
U.S.,  at  313,  n.  12,  78  S.Ct.,  at  1193, 2 
L.Ed.2d 1332, that compliance with the 
federal notice statute "is also  a  safe- 
guard for the police  themselves  who 
might be mistaken for prowlers and  be 
shot down by a fearful householder."u 
Indeed, one of the principal objectives of 
the English requirement of  announce- 
ment of authority and purpose was to 
protect  the  arresting  officers  from being 
shot  as  trespassers,  " *  *  *  for  if no 
previous demand is made, how is it pos- 
sible for a party to know what the ob- 
ject of the person breaking open the door 
may be? He  has a  right  to consider  it 
as an aggression on his private property, 
which he will be justified in resisting to 
the utmost." Launock  v. Bro\\o'll,  2 B. 
& Aid. 592, 594, 106 Eng.Rep. 482,  483 
(1819). 

These compelling considerations under- 
lie the constitutional barrier against 

II.  Tlie  importanee  of  this  C<'nsidemtion 
was aptly  expresaed  Jong  ago  by  Heath, 
J., in Ratclilfe v. Burton, 3  Bos.  &  l'ul. 
223, 230, 127 Eni;.H<'p. 123, 126-127 
(1802): 

"The Jaw of England, which is fonn,lctl 
vn reason, never authorises such out- 
rageous acts as the breaking open e\"cry 
door and lock in n mo.n's house  without 
noy declaration of the authority  1n:iln 
which  it  is  done.  Such  conduct  must 
tend to crf'ate fear and dismar.  :md 
breaches of the peace by pro,·okiog re- 
sist:mce.  'rhis  doctrine  would  not   only 
be attc:ukd with great mischief to the 
persons against whom process is  issued, 
but to other persons also, since it must 
equally hold good in cases of process upon 
escape,  where  the  party   has   taken 
refuge  in  the  house  of  a  stranger.  Shall 
it be said that in  such  ease  the  officer 
may break open the outer door of a 
atrancer's   house   without   dedaring the 

recognition of exceptions not predicated 
on knowledge or awareness of the offi- 
cers' presence. State and federal officers 
have the common obligation to respect 
this basic constitutional limitation upon 
their police activities. I reject the con- 
tention that the courts, in enforcing such 
respect on the part of all officers,  state 
or federal, create serious obstacles to 
eff'ecth·e law enforcement. Federal offi- 
cers have operated for five years under 

59 
the Miller rule with no discernible im- 
pairment of their ability to make effec- 
tive arrests and obtain important nar- 
cotics convictions.   Even if  it  were true 
that stnte and city police are  genera!!)' 
less experienced or less resourceful than 
their federal counterparts (and the ex- 
perience of the very police  force  in- 
volved in this case, under California's 
general exclusionary rule ado?ted judi- 
cially in 1955, goes very far toward re- 
futing any such  suggestion, 13  see  Elkins 
v. United  States,  364  U.S.  206, 220-221, 
80   S.Ct.   1437,   1445-1446,    4 L.Ed.2d 
1669), the Fourth Amendment's pro- 
tections against unlawful search and 
seizure do not contract or expand de- 
pending  upon  the  relative  experience 
and resourcefulness  of  different  groups 
of     law-enforcement    officers.      When 

nuthoritr under ll·hkh Ill'! acts,  or  mnk- 
ini: any tlNnnnd of admittance? No t"ntr · 
from thr. hooks of plenrling has been citr>cl 
in support of this justification, and Se- 
murnc's ca e is a direct authority against 
it." 

12. See also McDonald v. United States, 
:\!l:i    U.S.    451,    460-461,   69   S.Ct.  191. 
]flt.,  !);:  L .Ed.   153   (concnrring opinion) 
for   l\Ir .    Justice    Jackson's    comment: 
" fany homeowners in this  crim')-beset 
city doubtless are armed. \Vheo a woman 
sees a strange man, in  plain  clothes, 
prying up her bedroom window and climb- 
ing in, her natural impulse would be to 
shoot." 

13. See, e. g., Knmisnr, Public Safety v. 
IndivicluaJ Liberties: Some "Facts" and 
"Theories,"  53  J.Crim.L.,  Criminology 
and Police Science 171, 188-190 (1962); 
Rogge, Book Review, 76  IIarv.L.Rev, 
1516, 1522-1523 (1063). 
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Cite as 83 S.Ct.1623 (1963) 
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we declared in Mapp that, because the 
rights  of  the  Fourth  Amendment   were 
of no lesser dignity than  those  of  the 
other  liberties  of   the  Bill  of   Rights ab- 
sorbed   in   the   Fourteenth,    " *   * * 
we can no longer permit [them] to be 
revocable at the whim of any police 
officer who, in the name of law enforce- 
ment itself, chooses to suspend [their] 
enjoyment," 367 U.S., at 660, 81 S.Ct., at 
1694, 6 L.Ed.2d 1081-I thought by these 
words we had laid to rest the very prob- 
lems of constitutional dissonance  which 
I fear the present case so soon revives.14 

60 
III. 

I turn now to my reasons for believing 
that the arrests  of  these  petitioners 
were illegal. My Brother CLARK appar- 
ently recognizes that the element of the 
Kers' prier awareness of the officers' 
presence was essential, or at least highly 
relevant, to the validity of the officers' 
unannounced entry into the Ker apart- 
ment, for he says "Ker's furtive conduct 
in eluding them shortly before the arrest 
was ground for the belief that he might 
weU have been expecting the police." 
(Emphasis supplied.) But the test  un- 
der the "fresh pursuit" exception which 
my Brother CLARK apparently seeks to 
invoke depends not, of course, upon mere 
conjecture whether those within "might 
well have been" expecting the police, but 
upon whether there is evidence which 
shows that the occupants were in fact 
aware that the police were about to visit 
them. That the Kers were wholly ob- 
vious to the officers' presence is the only 
possible inference on the uncontradicted 
facts; the "fresh pursuit" exception is 
therefore clearly unavailable. When the 
officers let themselves in with the pans- 
key, "proceeding quietly," as my Brother 

 
14, Compare Justice Traynor'& recent com• 

mcnt: 
"Nevertheless   the   United   States  Stt• 

-:,remc  Court  still  confronts  a   special 
new respon ibility of its own. Sooner  or 
Inter it must establish ground rules of 
unreasonableneBB to counter whatever lo- 
cal pressures there might be to spare the 
evidence  that  would  apoil  the excluaio11- 

CLARK says, George Ker was sitting in 
his living room reading a  newspaper, 
and his wife was busy in the  kitchen. 
The marijuana, moreover, was in full 
view on the top of the kitchen  sink. 
More convincing evidence of the com- 
plete unawareness of an imminent police 
visit can hardly be imagined. Indeed, 
even the conjecture that the Kers "might 
well have been expecting the police" has 
no support in the record. That con- 
jecture is made to rest entirely upon the 
unexplained U-turn made by Ker's car 
when the officers lost him after the 
rendezvous at the oil fields. But surely 
the U-turn must be disregarded as wholly 
ambiguous conduct; there is absolutely 
no proof that the driver of the Ker car 
knew that the officers were 

81 
following it. 

Cf. Miller v. United States, supra, ?.57 
U.S.,  at   311,  78  S.Ct.,  at  1196-1197, 2 
L.Ed.2d 1332; Wong Sun  v.  United 
States,  supra,  371  U.S.,  at   483-484,  83 
S.Ct., at 415-416, 9 L.Ed.2d 441. 

My Brother CLARK invokes chiefly, 
however, the exception allowing an un- 
announced entry when officers have rea- 
son to believz that someone within is 
attempting to destroy evidence. But the 
minimal conditions for the application of 
that exception are not present in this 
case. On the uncontradicted record, not 
only were the Kera completely unaware 
of the officers' presence, but, again on 
the uncontradicted record, there was ab- 
solutely no activity within the apartment 
to justify the officers in the belief that 
anyone within was attempting to destroy 
evidence. Plainly enough, the Kers left 
the marijuana in full view on top of the 
sink because they were wholly oblivious 
that the police were on their trail. My 

ary rule. Its responsibility thus  to cxer• 
cise a restraining influence looms as a 
heavy one. It is no mean task to formu- 
late farsighted constitutional standards of 
what is unreasonable that lend themselves 
readily to nationwide application.'' Tray- 
nor, l!.Iapp Y. Ohio at Large in the Fift7 
States, 1962 Duke L.J. 319, 328. 
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Brother CLARK recognizes that there fa 
no evidence whatever of activity in the 
apartment, and is thus forced to ftnd the 
requisite support for this element of the 
exception in the officers' testimony  that, 
in their experience in the investigation of 
narcotics violations, other narcotics sus• 
pects had responded to police announce- 
ments by attempting to destroy evidence. 
Clearly such a basis for the  exception 
fails to meet the requirements of the 
Fourth Amendment; if police experience 
in pursuing other narcotics suspects 
justified an unannounced police intrusion 
into a home, the Fourth Amendment 
would afford no protection at all. 

 
The recognition of exceptions to great 

principles always creates, of course, the 
hazard  that  the  exceptions  will   devour 
the rule. If mere police  experience  that 
some offenders have attempted to destroy 
contraband   justifies   unannounced   entry 
in anr case, and cures  the  t.otal absence 
of evidence not only of awareness of the 
officers' presence but even cf such an at• 
tempt in the J'(lf'ticular case,  I  perceive 
no logical basis for distinguishing un• 
announced police entries into homea to 
make •· 

a 
arrests  for  anr, crime involving 

evidence of a kind which police experi• 
ence indicates might be quickly destroyed 
or jettisoned. Moreover, if such experi• 
ence, without more, completely excuses 
the failure of arresting officers before 
entry,  at  any hour of  the   day  or nirht, 

 
IS. The problems rai1ed b7 thill eruie are 

certninly not novel tn the btarto17 of lnw 
enforcement. One  of  the  ver7  earliest 
Cll11es in thlt Seid, decided more than 
three centurlea a,o, involved fact. .Crik• 
ingly similar to those of the  inataiit  cue. 
The ense  of  Waterhoaae  v.  &ltmarab, 
Hob. 268, 80  Eng.lwp.  400,  arc-  out 
ot the service b7 a sherllf and  seYeral 
bnililfa of execution upoa  a  bankrupt. 
These officera, bavi enter4!d the oater 
door of the houe  hy  means  not  de- 
1cribed, " 'ran up to the  ebrunber,  where 
the plaintiff and his wife wero i11 bed and 
the door11 lockt, nnd knocking a little, with• 
ont telling what they were, or  wherefore 
they cnine, bmke open the door and took 
him • • • .' " The elierilf was fined the 

either t.o announce their purpose at the 
threshold or to ascertain that the  occu• 
pant already knows of their  presence, 
then there is likewise no logical ground 
tor distinguishing between the stealthy 
manner in which the entry in  this  case 
was effected, and the more violent manner 
usually associated with totalitarian police 
of breaking down the door or  smashing 
the lock.15 

My Brother CLARK correctly states 
that only when state law "is not violative 
of the Federal Constitution" may we de- 
fer t'> state law in gauging the validity of 
an arrest under the Fourth Amendment. 
Since the California 

a 
law of arrest here 

called fn question patently violates the 
Fourth Amendment, that law cannot con• 
stitutionally provide the basis for af 
firming these convictions. This is not a 
case of conflicting testimony pro and con 
the existence of the elements  requisite 
for finding a basis for the application  of 
the exception. I agree that we sboukl 
ordinarily be constrained to accept the 
state fact-finder's resolution of such fac• 
tual conflicts. Here, however, the  facta 
are uncontradicted: the Kers were com- 
letely oblivioU'8 of the presence of the of- 
ficers and were engaged in no activity of 
any kind indicating that they were at- 
tempting to de&troy narcotics. Our duty 
then is only to decide whether the offi- 
cers'  testimony-that  in their  general ex- 
perience  narcotics  su11pects  destroy evi- 

 
aubstnntlal ■um of £200-for  what  the 
conrt later de,cribed in a collatel'lll pro- 
eeeding ae "the unnece8801'7 outrage 1111d 
terror of this arrest, and for not n,nif7i.q 
that he wu lherilf, that the  door  mfgbt 
have    bec!Jl    opened    without   Tiolence 
•   •   • ."    Bob.,  at  264,  80  Eng.Rep., 
at 409. Com11are llJlother enr17 eaae in• 
TOlv almilar  problems,  Pnrk  v. E.,..... 
Bob.  62,  80  Eng.Rep.  211,  in  whicli the 
Star   Chamber   held   llDlawfol   an ent17 
•ffectf!d b:r force after tl1e entering  of- 
fice111 bad knocked but failed to identif,- 
their authorit:r Ol' purpo.a. The Star 
Chamb81' concluded that "the opening of 
the door W'tlB occasioned by thom by craft, 
ancl then need to the violence, which they 
Intended." 
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dence when forewarned of the officeri,' 
presence-satisfies the constitutional test 
for application of the exception. Mani- 
festly we should hold that such testimony 
does not satisfy the constitutional test. 
The subjective judgment of the police 
officers cannot constitutionally be a sub- 
stitute for what has always been con- 
sidered a necessarily objective inqui ry,11 

namely, whether circumstances exist in 
the particular case which allow an unan- 
nounced police ent ry.17 

M 
We have no occasion here to  decide 

bow many of  the  situations  in  which, by 
the exercise of our supervisory power 
over the conduct of federal officers, we 
would exclude evidence, are also situa- 
tions which would require the exclusion 
of evidence from state criminal proceed- 
ings under the constitutional principles 
extended to the States by Mapp. But 
where the conduct effecting an arrest so 
clearly transgresses those rights guaran- 
teed by the Fou1-th Amendment as does 

 
16. Any doubt couccruiug the scope of the 

California test which may hnvc urvi\'<'d 
People v. Maddox, 46 Cnl.2,1  301,  294 
P.2d 6, must have been r<'mo,·r.l b)· the 
IatN l'HNll of PPoplf' v. Ua1111:10111l, :,4 C:::,I. 
2d 840, 8U4-855, 9 Cnl.Rptr.  23:t  :!5·7  
P.2d 289, 2'J4: 

"\Vhcn thero is reasonable cause  to 
make  an  urrest,  aml  the   facts   known 
to the arresting officer before  his  entry 
are not inconsistent with a good faith he• 
lief on his part that compliance with the 
formal   requirements  of   •   •   •   sec- 
tion [844] is excused, a failure  to  com- 
ply therewith does not invalidate the 
search :md seizure made  as  an  incident 
to the ensuing arrest." 

 
17. I think it Is unfo1·tunate that this Court 

11ece11ts the jurlgment of the intermti,liato 
California appellate court on a crucial 
question  of  California   law-for  it  is   by 
no means ccrtn;n thnt  the  Snpremc  Court 
of California, the final  arbiter  of  ques- 
tions of California l:iw, would have C(•n- 
donc<l the  willingness  of  the  Dis rict 
Court of Appe:il  to  excuse  non o:n:,!i- 
sncc ",ith the California statute under the 
facts of this case. For the view of the 
California  Supreme  Court  on  the   scope 
of the c:.ception UlH!<•r § 844, see, e. g., 
People v. Martin, 45 Cal.2d 755, 290 P. 

the conduct which brought about the 
arrest of these petitioners, we would 
surely reverse the judgment if  this were 
a federal prosecution involving federal 
officers. Since our decision in Mapp has 
made the guarantees of the Fourteenth 
Amendment coextensive with those of 
the Fourth we should pronounce precisely 
the same judgment upon the conduct of 
these state officers. 

 
Mr. Justice HARLAN (concurring in 

the result). 

Heretofore there has been a well-estab- 
lished line of demarcation between the 
constitutional principles governing the 
standards for state searches and seizures 
and those controlling federal activity of 
this kind. Federal searches and seizures 
have been subject to the requirement of 
"reasonableness" contained in the Fourth 
Amendment, as that requirement has 
been elaborated over the years in federal 
litigation. State searches and seizures, 

 
2d 85:i:  P'-"or,lc  v.  Cnrswell,  51  Cal.2d 
602.  3;::.  P.2<1  99;     People  v.  Hammond, 
54  Cnl.2d   846.  9  Cnl.R pt r.   23!'!.  3-57 P. 
2d 28fl. 

An ex:11ni11ation of t.hP California de• 
cision!I which have exc1rned noncomplinnce 
with \I 8-14  revcnls  the  narrow  R<:llJ>C  of 
the exceptions heretofore recognii:e<:l- 
confinell for the most part  to  cases  in 
which of!kers entered in  response  to  cries 
of a victim apparently in  imminent  dan- 
ger, e. g., People  v.  Roberts,  47  Cal.2d 
374, 303 P.2d 721; or in which th'-"Y first 
knocked at the door, or  knew  they  had 
been s?en at the door, and then actually 
heard or  observed  destruction  of  evi- 
dence of the  very  crime  for  which  they 
had   come   to   arrest   the  occnpant11, see, 
e.  g..   People,   v.  Moore,  140  Cal.App.2d 
870.  20:'i  P.2d  OGO;  People   v.   Stein- 
berg, 148 Cal.Arip.2d 855, 307 P.2d 634; 
Peoplr.   v.  Williams,  175   C:il.App.2d  77-l, 
1 Cnl.Rptr. 44; People v. Fisher, 184 
C::tl..\pi>.2d 308. 7 Cn!.Rptr. 461. See 
ger:ernlly, for summary and discussion of 
California cases iuvolvin ,·nrious grounds 
for noncomp\innce with § 844, Fricke, 
California  Crirninnl  Evidence   (5th  ed. 
l9 ::: i0),   4::2-433;    Comment,   Two Years 
,Yith  th,• Cnhan Rule, 9 Stan.L.Rev. 515, 
528-520 (19.37). 
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on the other hand, have been judged, and 
in my view properly so, by the more flexi- 
ble concept of "fundamental'' fairness, of 
rights "basic to a free society," embraced 
in the Due Process Clause of the Four- 
teenth Amendment. 

"5 
See  Wolf   v.  Colo- 

rado, 338 U.S. 25, 27, 69 S.Ct. 1359, 1361, 
93 L.Ed. 1782: * cf. Rochin v. California, 
342 U.S. 165, 72 S.Ct. 205, 96 L.Ed. 183; 
Palko  v.  Connecticut,  302  U.S.  319,  58 
S.Ct. 149, 82 L.Ed. 288. Today this dis- 
tinction in constitutional principle is 
abandoned. Henceforth state searches 
and seizures are to be judged by the same 
constitutional standards as apply in the 
federal system. 

In my opinion  this  further  extension 
of federal power over state  criminal 
cases,  cf.  Fay  v. Noia,  372  U.S. 391, 83 
S.Ct.  822,   9   L.Ed.2d   837;   Douglas v. 
California,  372  U.S.  353,  83  S.Ct.  814, 
9 L.Ed.2d 811; Draper v. Washington, 
372 U.S. 487, 83 S.Ct. 774, 9 L.Ed.2d 
899-all decided only a few weeks ago, is 
quite uncalled for and unwise. It is un- 
called for because the States generally, 
and more particularly California, are in- 
creasingly evidencing concern about im- 
proving their own criminal procedures, 
as this Court itself has recentiy ob.,erved 
on more th H one occasion (see Gideon 
v. Wainwright, 372 U.S. 335, 345, 83 
S.Ct. 792, 797, 9 L.Ed.2J 799; ante, p. 
1628), and because the Fourteenth 
Amendment's requirements of funda- 
mental fairness stand as a bulwark 
against serious local shortcomings in this 
field. The rule is unwise because the 
States, with their differing law enforce- 
ment problems, should not be put in a 
constitutional straitjacket, and also be- 
cause the States, more likely than not, 
will be placed in an atmosphere of un- 
certainty since this Court's decisions in 
the realm of search and seizure are hard- 
ly notable for their predictability. Cf. 
Harris v. United States, 331 U.S. 145, 
175-181, 67 S.Ct. 1098, 1121-1128,  91 

 
• Mapp v. Ohio, 367 U.S. 643, 81 S.Ct. 

1684,  6  L.Ed.2d  1081,  did  not   purp,.,rt 
to change the standards by which state 
sf.'nr<'hcs and seizures were to be judged: 

L.Ed. 1399 (Appendix to dissenting opin- 
ion of Mr. Justice Frankfurter). (The 
latter point is indeed forcefully illustrat- 
ed by the fact that in the first applica- 
tion of its new constitutional rule the 
majority finds itself equally divided.) 
And if the Court is prepared to relax 
Fourth Amendment standards in order to 
avoid unduly fettering the States, this 
would be in 

-Ml 
derogation of law enforce- 

ment standards in the federal system- 
unless the Fourth Amendment is to mean 
one thing for the States and something 
else for the Federal Government. 

I can see no good coming from this 
constitutional adventure. In  judging 
state searches and seizures I would con- 
tinue to adhere to established Four- 
teenth Amendment concepts cf funda- 
mental  fairness. So  judging  this  case, 
I concur in the result. 
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Seaman's action against shipowner 
for damages based on negligence and 
unseaworthiness and on shipowner's fail- 
ure to provide him with medical atten- 
tion, maintenance and cure, and w.ages 
as required by law. The United States 
District Court for the Southern  District 
of New York dismissed the action under 
the Jones Act and awarded the seaman a 

 
rather it held only that the  "exclusion- 
ary" rule of \Vecks v. United States, 232 
U.S. 383, 34 S.Ct. 341, 58 L.Ed. f,52, wu 
applicable to the States. 



 

th
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tations that  the  six  criteria  [of  §  lm(aXl) 
of the Act] had been considered." (Empha- 
sis in original.) Ibid. The court was con- 
cerned that the proposed 888e88ment orders 
were on "preprinted forms which recited, in 
eome inatancee, that the six factors set out 
in the statute had  been  considered"  and  
that the final orders  of  the  Secretary  did 
not mention the six criteria but "merely set 

Act, 30 U.S.C. § 815, with provision for a 
public hearing on request, come into play 
and appellate review is available. 

In light of our holding in National Inde- 
pendent Coal Operators' Assn. v.  Kleppe, 
428 U.S. 388, 96 S.Ct. 809, 46 L.EcUd 580, 
decided today..,uhe judgment of the Court ...l!.1 0 

of Appeals for the Third Circuit is reversed, 
and the case is remanded for further pro- 

forth  the Secretary's  finding that  a viola-. ceedings consistent herewith. 
tion 'did, in fact, occur.' " Id., at 40.1 The 
court then held that "each final decision of 

..I!,!•..,Wie Secretary must be accompanied by find- 
. ings of fact, concerning both the fact of 

violation and the magnitude of the  penal- 
ty." Id., at 44. 

(4, 5] The court noted the general prop- 
osition that judicial "review of a final ad- 
ministrative  det.ermination is 
rendered practically impossible, or at least 
vastly more difficult, where the agency's 
decision is not accompanied by express find- 
ings." Id., at 42. We agree with the gen- 
eral proposition when judicial review is 
based on a substantial-evidence tesL Here, 
however, if an operator wishes to contest 
the amount of the penalty without a hear- 
ing, that can be done by refusing to pay the 
penalty, thus invoking the right to a de 
novo trial in the district court, with a  jury 
if desired. When a violation is noticed the 
operator is informed as to the details of the 
nature and location of that violation; the 
administrative  procedures  of  § 105 of the 

 
2. The Third Circuit found support for its  con• 

cem in a Comptroller General's report which 
stated that the Comptroller was " 'unable to 
determine the adequacy of the consideration 
given to the six factors [of§ 109(a)(I)] and the 
basis for the penalties assessed in [400) sample 
cases.'" 495 F.2d at 43. However, the Secre- 
tary's method of assessing penalties has been 
changed in a way that largely meets this objec• 
tion. The regulations now in force contain 
formulas to be used by the assessment  officers 
in considering the six § 109(a)(I) criteria. 30 
CFR § 100.3 (1975).  The Secretary represented 
to the Court of Appeals for the District of 
Columbia Circuit  that  the  assessment  formula 
is to be retained. National Coal  Operators'  
A&Sn. v. Morton, 161 U.S.App.D.C. 68, 70 n. 12, 
494 F.2d 987, 989 n. 12 (1974). These regula- 
tions were not in effect when the penalties at 
issue here were levied. Use of the current 
regulations is preferable to the apparent ad hoc 

Reversed and remanded. 

Mr. Justice STEVENS took no part in the 
consideration or decision of this case. 
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Defendant was convicted before the 
United States District Court for the Central 
District  of  California,  of  possessing stolen 

 
consideration given the criteria  in  this  case. 
But a trial de novo is available to the mine 
operators on the amount of the penalty, so the 
Secretary's failure to promulgate the best regu- 
lations in the first instance does not render all 
penalties asseased under the prior regulations 
unenforceable. Although explication by the as- 
sessment officer and an examiner migllt of 
aome  aid  to  the district  ju -who is called 
upon to consider the  penalty,'ihe  provision  for 
a de novo trial on the -amount of the penalty 
places squarely on court the task of evalu- 
ating   the   pe_palty.  The    six     criteria    of 
t I08(a)(I) can be araued to the district court. 
The Third Circuit is undoubtedly correct that 
the more information a mine operator has, the 
better the operator will be able to determine 
whether to challenge the penalty. The issue, 
however, was whether the new procedures 
were mandated by the statute. 
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mail, and he appealed. The Court of Ap- 
peala for the Ninth Circuit, 504 F 849, 
reversed, holding that defendant's arrest 
was unconstitutional becauae postal inspec- 
tor failed to secure arrest warrant  though 
he had time to do so and that defendant's 
consent to automobile search was coerced 
and thus invalid, and the Supreme Court 
granted certiorari. The Supreme  Court, 
Mr. Justice White, held that where, based 
on information from reliable informant that 
defendant possessed stolen credit cards, 
there was probable cause for arrest, war- 
rantless arrest of defendant by postal offi- 
cers in restaurant at midday was valid un- 
der statute authorizing postal officers to 
make warrantless arrests for felonies if 
they have reasonable grounds to believe 
that felony has been or is being committed, 
and that defendant, who while on public 
street subsequent to such arrest, after be- 
ing given Miranda warnings and further 
cautioned that results of search of automo- 
bile could be used against him, persisted in 
consenting to search of automobile, gave 
voluntary and valid consent to search of his 
automobile. 

Reversed. 
Mr. Justice Powell filed concurring 

opinion. 
Mr. Justice Stewart filed opinion con- 

curring in result. 
Mr. Justice Marshall filed dissenting 

opinion in which Mr. Justice  Brennan 
joined. 

1. Arrest      63.2 
Where, based on information from reli- 

able informant that defendant  posseaed 
stolen credit cards in violation of statute 
prohibiting poeaession of stolen mail, proba- 
ble cause existed for arrest, warrantless 
arrest of defendant by postal officers in 
restaurant at midday was valid under  stat- 
ute authorizing postal service officers who 
are performing duties related  to  inspection 
of postal matters to make warrantleea ar- 
rests for felonies if they have reasonable 

• The syllabus conltitutes no part of the opinion 
of the Court but has been prepared by the 
Reporter of Decisions for the convenience of 

grounds to believe that person to be arrest- 
ed has committed or is committing a felony. 
18 U.S.C.A. §§ 1708, 3061(a); U.S.C.A. 
Const. Amend. 4. 

2. Federal Civil Procedure ,. 56 
In absence of federal statute granting 

or restricting authority of federal law en- 
forcement officers, law of state where ar- 
rest without warrant takes place deter- 
mines its validity. 
3. Arrest =63.1 

Although law enforcement officers 
may find it wise to seek arrest warrants 
where practicable to do so, and their judg- 
ment.a about probable cause may be more 
readily accepted where backed by warrant 
issued by magistrate, Supreme Court would 
not transform such judicial preference into 
constitutional rule in view of Congress' de- 
cision not to condition grant of warrantless 
arrest power to principal law enforcement 
officers on proof of exigent circumstances. 
18 U.S.C.A. §§ 3062, 3053, 3056(a), 306l(a); 
Comprehensive Drug Abuse Prevention and 
Control  Act  of  1970,  §  508,  21  U.S.C.A. 
§  878;   26  U.S.C.A.  (I.R.C.1954)   § 7607. 
,. Searches and Seizures ,. 7(28) 

Where defendant's consent to search of 
automobile was given while he was in cus- 
tody on public street after valid arrest and 
after he had been given Miranda warnings 
and further cautioned that results of search 
could be used against him, search was not 
result of any overt act or threat of force 
against defendant, and there were no indi- 
cations that defendant was newcomer to 
law, mentally deficient or unable in face of 
custody arrest to exercise free choice, con- 
sent given by defendant to search of his 
automobile was voluntary and valid. 

Syllabus• 
A postal inspector received from an 

informant of known reliability  a  stolen 
credit card that respondent had given the 
informant to be used for their mutual ad- 
vantage, and the inspector was told by the 

 
the reader. See United States v. Detroit Tim- 
ber &  Lumber Co., 200 U.S. 321, 337, 26  S.Ct. 
282, 287, 50 LEd. 499. 
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informant that respondent bad agreed to 
furnish additional cards. At the inspector's 
suggestion, a meeting was arranged be- 
tween the informant and respondent for a 
few days later, which took place at a res- 
taurant. Upon a prearranged signal from 
the informant that respondent had the ad- 
ditional cards, postal officers made a war 
rantless arrest of respondent, removed him 
from the restaurant, and gave him Miranda 
warnings. When a search of respondent's 
person revealed no cards, a consented 
search of his nearby car (after respondent 
had been cautioned that the results could be 
used against him) revealed two additional 
cards in the names of other persona. Fol- 
lowing an unsuccessful motion to suppress, 
these cards were used as evidence in respon- 
dent's trial, which resulted in his conviction 
of possessing stolen mail. The Court of 
Appeals reversed, ruling that the Fourth 
Amendment prohibited use of that evidence 
because (1) notwithstanding probable cause 
for respondent's arrest, the arrest was un- 
constitutional because the postal inspector 
had failed to secure an arrest warrant 
though he had time to do so, and (2) based 
on the totality of the circumstances (includ- 
ing the illegality of the arrest) respondent's · 
consent to the car search was coerced and 
thus invalid. Held: 

1. The arrest of respondent, having 
been based on probable cause and made by 
postal officers acting in strict compliance 
with the governing statute and regulations, 
did not violate the Fourth Amendment. 
Pp. 823-828. 

2. Since the arrest comported with the 
Fourth  Amendment,  respondent's  consent 
to the car search was not, contrary to the 
holding of the Court of Appeals, the prod- 
uct of an illegal arrest, nor were there any 
other circumstances indicating that respon- 
dent's consent  was  not  his own "essentially 

..J!.11 free and unconstrain oice" because his 
"will  ha[d]  been    .           .    overborne and 
his capacity for self-determination critically 
impaired,'' ScbnecJcloth v. Bustamonte, 412 
U.S. 218, 225, 98 S.Ct. 2041, 2046-2047, 86 
L.Ed.2d 854. P. 828. 

504 F.2.d 849, reversed. 

Andrew L. Frey, Washington, D. C., for 
petitioner. 

Michael D. Nasatir, Beverly Hills, Cal., 
for respondent. 

Mr. Justice WHITE delivered the opinion 
of the Court. 

This case presents questions under the 
Fourth Amendment as to the legality of a 
warrantless arrest and of an ensuing search 
of the arrestee's  automobile  carried  out 
with his purported consent. 

I 
The relevant events began on August 17, 

1972, when an informant, one Khoury, tele- 
phoned a postal inspector  informing  him 
that respondent Watson was  in  possession 
of a stolen credit card and had  asked 
Khoury to cooperate in using the card  to 
their mutual advantage. On five to 10 
previous occasions Khoury had provided the 
inspector with reliable information on post- 
al inspection  matters, some  involving  Wat- 
son. Later that daI..ll{houry delivered the _l!u 
card  to  the  inspector. On  learning  that 
Watson had  agreed  to  furnish  additional 
cards, the  inspector  asked  Khoury  to  ar- 
range to meet with Watson. Khoury did 
so, a  meeting  being  scheduled  for  August 
22.1 Watson canceled that engagement, 
but at noon on August 23, Khoury met with 
Watson at a restaurant designated by the 
latter. Khoury had been instructed that if 
Watson had additional stolen credit cards, 
Khoury was to give a designated signal. 
The signal was given, the officers cloaed in, 
and Watson was forthwith arrested. He 
was removed from the restaurant to the 
street where he was given the warnings 
required by Miranda v. Arizona, 384 U.S. 
486, 86 S.Ct. 1602, 16 L.Ed.2.d 894 (1966). A 
search having revealed that Watson bad no 
credit cards on his penon, the inspector 
asked if he could look inside Watson's car, 
which was standing within view. Watson 
said, "Go ahead,'' and repeated these words 
when the inspector cautioned that "(i]f I 
find anything, it is going to go against 
you." Using keys furnished by Watson, the 

I, In the meantime the inspector had verified that the card wu stolen. 



 

 
423 U.S. 415 UNITED STATES v. WATSON 

C. u N 5.Ct.at (lffl) 
823 

inspector entered the car and found  under 
the floor mat an envelop containing two 
credit cards in the names of other persons. 
These cards were the  basis  for  two counts 
of a four-count indictment charging Watson 
with possessing stolen mail in violation of 
18 u.s.c. §  17082. 

Prior to trial, Watson moved to suppress 
the cards, claiming that his arrest was ille- 
gal for want of probable cause and an  ar- 
rest warrant and that his consent  to search 
the car was involuntary and ineffective be- 
cause  he  had  not  been  told  that  he  could 

_llH withhold consent. j[he motion was denied, 
and Watson was convicted of illegally pos- 
sessing the two cards seized from his car.• 

A divided panel of the Court of Appeals 
for the Ninth Circuit reversed, 504 F.2.d 849 
(1974), ruling that the admission in evidence 
of the two credit cards found in the car was 
prohibited by the Fourth Amendment. In 
reaching this judgment, the court  decided 
two issues in Watson's favor. First, not- 
withstanding its agreement with the  Dis- 
trict Court that Khoury  was  reliable  and 
that there was probable cause for arresting 
Watson, the court held the arrest unconsti- 
tutional because the postal inspector had 
failed to secure an arrest  warrant  although 
he concededly had time to do so. Second, 
based on the totality of the circumstances, 
one of which was the illegality of the  ar- 
rest, the court held Watson's consent to 
search had been coerced and hence was not 
a valid ground for the warrantless search of 
the  automobile.  We   granted   certiorari. 
420 U.S. 924, 95 S.Ct. 1117, 43 L.Ed.2.d 392 
(1975). 

 
II 

[l] A major part of the  Court  of  Ap- 
peals' opinion was its holding that Watson's 
warrantless arrest violated the Fourth 
Amendment.   Although  it  did not expressly 

 
2. Title 18 U.S.C. § 1708 punishes the theft of 

mail as well as the possession of stolen mail. 
The  punisbment  is  a  fine  of  not  more  than 
$2,000 or imprisonment  for not  more than five 
years, or both. 

do so, it may have intended to overturn the 
conviction on the independent ground that 
the two credit cards were the inadmissible 
fruits of an unconstitutional arrest. Cf. 
Brown v. Illinois, 422 U.S. 590, 95 S.Ct. 
2254, 45 L.Ed.2.d 416 (1975). However that 
may be, the Court of Appeals treated the 
illegality of Watson's arrest as  an  impor- 
tant factor in determining the voluntariness 
of his consent to search his car. We there- 
fore deal first with the arrest issue. 

 
Contrary to the Court of Appeals' view, 

Watson's arrest was not invalid  because 
executed without a warrant. .£ritle 18 .J.!.a 
U.S.C. § 3061(a)(3) expressly empowers the 
Board of Governors of the Postal Service to 
authorize Postal Service officers and em- 
ployees "performing duties related to the 
inspection of postal matters" to 

"make arrests without warrant for fel- 
onies cognizable under the laws of the 
United States if they have reasonable 
grounds to believe that the person to be 
arrested has committed or is committing 
such a felony." 

 
By regulation, 89 CFR § 232.5(a)(3) (1975), 
and in identical language, the Board of 
Governors has exercised that power and 
authorized warrantless arrests. Because 
there was probable cause in this case to 
believe that Watson had violated § 1708, 
the inspector and his subordinates, in ar- 
resting Watson, were acting strictly in ac- 
cordance with the governing statute and 
regulations. The effect of the judgment of 
the Court of Appeals was to invalidate the 
statute as applied in this case and as ap- 
plied to all the situations where a court fails 
to find exigent circumstances justifying a 
warrantless arrest. We reverse that judg- 
ment. 

 
Under  the  Fourth  Amendment,  the peo 

ple are  to  be "secure  in their  persons, hous- 
 

S. Watson was acquitted on the  second count. 
The fourth was dismissed prior to trial. 
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es, papers, and effects. against unreason- 
able searches  and  seizures,    .     .    and 
no Warrants shall issue, but upon probable 
cause   . . ." Section 8061 represents 
a judgment by Congress that it is not un- 
reasonable under the Fourth Amendment 
for postal inspectors to arrest without a 
warrant provided they have probable cause 

.J!:• ·to do so.• This was not aJUYl(>lated or quix- 
otic judgment of the legislative  branch. 
Other federal  law  enforcement  officers 
have been expressly authorized  by  statute 
for many years to make felony arrests on 
probable  cause  but  without  a   warrant. 
This  is  true  of   United  States  marshals, 18 
U.S.C. § 3053, and of agents of the Federal 
Bureau of Investigation, 18 U.S.C. § 3052; 
the Drug Enforcement Administration, 84 
Stat. 1273, 21 U.S.C. § 878; the Secret 
Service, 18 U.S.C. § 3056(a); and the Cus- 
toms Service, 26 U.S.C. § 7607.' 

Because there is a "strong presumption of 
constitutionality due to an Act of Congress, 
especially when it turns on what is 'reason 
able,' " "[o]bviously the Court should be re 
luctant to decide that a search thus autho- 
rized by Congress was unreasonable and 
that the Act was therefore unconstitution- 
al."  United States v. Di Re, 332 U.S. 581, 
585, 68 S.Ct. 222, 224, 92 L.F.d. 210 (1948). 
Moreover, there is nothing in the Court's 
prior   cases   indicating   that   under   the 

.J!.11..J!ourth Amendment a warrant is required 

4. At least since approval of the Act of June 10, 
1955, C. 137, § 203, 69 Stat. 106, 39 U.S.C. 
§ 3523(a)(2)(K) (1984 ed.). postal inspecton' 
dudes have been thought to permit arrest with- 
out a warrant upon probable cause. Compare 
United States v. Helboclc, 76 F.Supp. 985 (D.Or. 
1948), with United Stain v.  Aluander,  415 
F.2d  1352 (CA7  1969), cert. denied,  397   U.S. 
1014,  90  S.Ct.  1246,  25   LEd.2d  427  (1970); 
Kelley v. Dunne, 344 F.2d 129 (CAI 1965); and 
United States v. Bell, 294 F.Supp. 1314 (N.D.lli. 
1968). The Court of Appeals for the Ninth 
Circuit held, however, that § 3523(a)(2)(K) did 
not give the necessary express power to arrest, 
but that a warrantless arrest by a postal in- 
spector could be upheld by resort to a citizen's 
power to arrest. United States v. DeCatur, 430 
F.2d  365 (1970);   Neggo  v. United  States, 390 
F.2d  609  (1968);  Ward  v.  United  States, 316 

F.2d 113, cert. denied, 375 u.s. 862, 84 s.ct: 
132, 11 L.Ed.2d 89 (1963). 

to make a valid arrest for a felony. Indeed, 
the relevant prior decisions are uniformly to 
the contrary. 

 
"The usual rule is that a  police  officer 

may arrest without warrant one believed by 
the officer upon reasonable cause to have 
been guilty of  a felony    .          . ."  Carroll 
v. United States, 267 U.S. 132, 156, 45 S.Ct. 
280, 286, 69 L.F.d. 543 (1925). In Henry v. 
United States, 361 U.S. 98, 80 S.Ct. 168, 4 
L.F.d.2d 134 (1959), the Court dealt with an 
FBI   agent's   warrantless   arrest   under   18 
U.S.C. § 3052, which authorizes a warrant- 
less arrest where there are reasonable 
grounds to believe that the person to be 
arrested has committed a felony. The 
Court declared that "[t]he statute states the 
constitutional standard    .    . ."    Id., at 
100, 80 S.Ct., at 170. The necessary inquiry, 
therefore, was not whether there was a 
warrant or whether there was time to get 
me, but whether there was probable cause 
for the arrest. In Abel v. United States, 
362 U.S. 217, 232, 80 S.Ct. 683, 693, 4 
L.F.d.2d 668 (1960), the Court sustained an 
administrative arrest made without "a judi- 
cial warrant within the scope of the Fourth 
Amendment." The crucial question in 
Draper v. United States, 358 U.S. 807, 79 
S.Ct. 329, 3 L.F.d.2d 327 (1959), was whether 
there was probable cause for the warrant- 
less  arrest. If  there  was,  the  Court  said, 

 
In 1968 in the face of confusion generated by 

these decisions and two others striking down 
warrantless arrests by postal inspectors as not 
authorized by federal statute or by state law, 
Alexander v. United States, 390 F.2d 101 (CA5 
1968); United States v. Moderaclci, 280 F.Supp. 
633   (D.Del.1968),    the    Congress    enacted   18 
U.S.C. § 3061 to make clear that postal inspec- 
tors are empowered to arrest without warrant 
upon probable cause. Pub.L. 90-560, § 5(a). 82 

. Sta t. 998;  H.R.Conf.Rep.No.1918,  90th Cong., 
2d   Sess.,   6   (1968);     H.R.Rep .No.1725,  90th 
Cong.,  2d  Sess. (1968);   114 Cong.Rec. 20914- 
20915,  26928,  28864-28865  (1968),  U.S.Code 
Cong. & Admin.News 1968, p. 3988. 

5. There are other federal officers subject to a 
more restrictive statutory standard. See, e. g., 
18 U.S.C. § 3050, with respect to employees of 
the Bureau of Prisons. 
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"the arrest, though without a warrant, was 
lawful   .    .    . ."   Id., at 810, 79 S.Ct., at 
381. Ker v. California, 874 U.S. 28, 84--35, 
88 S.CL 1628, 1630, 10 L.Ed.2.d 726 (1968) 
(opinion of Clark, J.), reit.erated the.  rule 
that "[t]he lawfulneu of the arrest without 
warrant, in turn, must be baaed upon prob- 
able cause    .     . "  and  went on  to  8118- 
tain    the    warrantleas    arrest    over  other 
claims going to the  mode  of  entry.  Just 
last Term, while recognizing that maximum 
protection of individual right.a could be u 
sured by requiring a magistrate's review of 
the factual justification prior to any arrest, 
we  stated  that  "such  a  requirement would 
constitute an intolerable handicap for legiti- 
mate law enforcement" and noted that the 
Court "has never invalidated an arrest sup- 
ported by probable cause solelIJl)ecauae the 
officers failed to secure a warrant." Ger 
stein  v.  Pugh, 42D  U.S.  108, 113,  95 S.Ct. 
854, 862, 43 L.F.d.2.d 54 (1975).• 

 
The cases construing the Fourth Amend- 

ment thus reflect the ancient common-law 
rule that a peace officer was permitted to 
arrest without a warrant for a  misdemean- 
or or felony committed in bis presence as 
well as for a felony not committed in bis 
presence if there was reasonable ground for 
making the arrest. 10 Halsbury's Laws of 
England 344-845 (3d ed. 1955); 4 W. Black- 
stone, Commentaries *292; 1 J. Stephen, A 
History of the Criminal Law of England 

I.  In the cue before III the Court of Appea)I 
relied heavily, but mistakenly, on Coolidge v. 
New Hampshire, 403 U.S. 443, 480-481, 91 
S.Ct. 2022, 204 2046. 29 L:Ed.2d 564 (1971), 
for u we noted in Gerstein  v. Pugh, 420 U.S., 
at 113 n. 13, 95 S.Ct., at 863, the still unsettled 
question posed in that part of the Coolidge 
opinion wu ''whether and under what circum• 
stances an officer may enter a suspect's home 
to make a warrantless arresL" WatlOD's mid- 
day public arrest does not preaent that ques• 
tion. 

In Its proposed Model Code of Prearrai(lll 
ment Procedure, the American Law Institute 
hu addressed the question and recommends 
that an officer who is empowered to make an 
arrest and has probable cause to believe the 
person to be arrested Is on private premises be 
authorized to demand entry to such premises 
and thereupon to enter to make an arrest. 

198 (1888);  2 M. Hale, Pleas of  the Crown 
•72-74;  Wilgus, Arrest Without a Warrant, 
22 Mich.L.Rev. 541, 547--650, 
(1924)i.1Samuel v. Payne, 1 Doug. 359, 99 • 
Eng.Rep. 280 (K.B.1780); Beckwith v. Phi/- 
by, 6 Barn. & Cress. 635, 108 Eng.Rep. 585 
(K.B.1827). This has also been  the  prevail- 
ing rule under state constitutions  and  stat- 
utes. "The rule of the common  law, that  a 
peace officer or a private citi7.en may arrest 
a felon without a warrant, baa been gener- 
ally held by the  court.a of  the  several States 
t.o be in force in cases of felony punishable 
by the  civil  tribunals."  Kurtz  v.  Moffitt, 
115 U.S. 487, 504, 6 S.Ct. 148, 154, 29 L.F.d. 
458 (1885). 

 
In Rohan v. Sawin, 59 Maas. 281 (1850), a 
falsearrest case, the Supreme Judicial 

Court of Maaaachusett.s held that the com- 
mon-law rule obtained in that State. Given 

probable cause to arrest, "[t]he authority of 
a constable, to arrest without warrant, in 

cues of felony, moat fully established by 
the  elementary  books,  and  adjudicated 

Id., at 284. In reaching this judg- 
ment the court observed: 

 
"It has been sometimes contended, that 

an arrest of this character, without a 
warrant, was a violation of the great 
fundamental principles of our national 
and state constitutions, forbidding unrea- 
sonable searches and arrest.a, except by 

. AU, Model Code of Pre-arraignment Procedure 
f 120.6(1) (1975). In certain cases of necessity, 
however, notiflc:atjon and demand are not re- 
quired. f 120.6(2). Authority to make night- 
time aJTeSta on private premises Is restricted to 
arrests with warrants authorizing nighttime ex- 
ecution    and    to   certain   cues   of    necessity. 
t  120.6(3).    The  commentary  states  that 24 
States (and the Dittrict of Columbia), authorize 
forcible entry whenever there Is authority to 
arrest, six whenever the arrest Is under a war - 
rant or for a felony, six whenever the arrest is 
under  a  warrant, and two whenever  the arrest 

· is  for a  felony.   Id., It 310,  7. Of  these 
jurudictions all but three have prior-notice re- 
quiremenU for entries to make an  arrest simi- 
lar to those 18 U.S.C. f 3109 imposes on entries 
to execute a search warrant. ALI Model Code. 
supra, at 310-313. 
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warrant founded upon a complaint made 
under oath. Those provisions doubtless 
had another and different purpose, being 
in restraint of general warrants to make 
searches, and requiring warrants to issue 
only upon a complaint made under oath. 
They do not conflict with the authority of 
constables or other fficers, or pri- 
vate persons under proper limitations, to 
arrest without warrant those who have 
committed felonies. The public safety, 
and the due apprehension of criminals, 
charged with heinous offences, imperious- 
ly require that such arrests should be 
made without warrant by officers of the 
law." Id., at 284-285. 

 
..J!io lso rejected, id., at 285-286, was the trial 

court's view that to justify a warrantless 
arrest, the State must show "an immedia 
necessity therefor, arising from the danger, 
that the plaintiff would otherwise escape, 
or secrete the stolen property, before a war- 
rant could be procured against him." The 
Supreme Judicial Court ruled that there 
was no "authority for thus restricting a 
constable in the exercise of his authority to 
arrest for a felony without a warrant." Id., 
at 286. Other early cases to similar effect 
were Wakely v. Hart, 6 Bin. 316 (Pa.1814); 
Holley v. Mix, 3 Wend. 350 (N.Y.Sup.Ct. 
1829); State v. BroWD, 5 Del. 505 (Ct.Gen. 
Sess.1853); Johnson v. State, 30 Ga. 426 
(1860); Wade v. Chaffee, 8 R.I. 2'M (1865). 

7. As Professor Wilgus observed in his article 
Arrest Without A Warrant, 22 Mich.LRev. 541, 
549-550 (1924) (footnote omitted), "[i]t was 
early argued that similar provisions [to the 
Fourth Amendment  of  the  Constitution]  in 
state constitutions forbade arrests without a 
warrant; it was  ruled  otherwise  as  to  arrests 
by officers and private persons according  to 
the common law." 

8. Of equal import is the rule recognized by this 
Court that even in the absence of a  federal 
statute granting or restricting the authority of 
federal law enforcement officers,  "the  law  of 
the  state  where  an  arrest  without  warrant 
takes place determines its validity." United 
States v. Di Re, 332 U.S. 581, 589, 68 S.Ct. 222, 
226, 92 L.Ed. 210 (l!H8). Accord, Miller v. 
United States, 357 U.S. 301, 305, 78 S.Ct. 1190, 
1193-1194, 2 L.Ed.2d 1332 (1958); Johnson v. 
United States, 333 U.S. 10, 15 n. 5, 68 S.Ct. 367, 
370, 92 L.Ed. 436 (1948); Bad El1c v. United 

See Reuck v. McGregor, 32 N.J.L. 70, 74 
(Sup.Ct.1866); Baltimore & 0. R. Co. v. 
Cain, 81 Md. 87, 100, 102, 31 A. 801, 803, 804 
(1895).7 

 
[2] Because the common-law rule autho- 

rizing arrests without a warrant generally 
prevailed in the States, it is important for 
present purposes to note that in 1792 Con- 
gress invested United States marshals and 
their deputies with "the same powers in 
executing the laws of the United States, as 
sheriffs and their deputies in the several 
states have by law, in executing the laws of 
their respective states."  Act  of  May  2, 
1792, c. 28, § 9, 1 Stat. 265. The Second 
Congress thus saw no inconsistency be- 
tween the Fourth Amendment and legisla- 
tion giving  United  States  marshals  the 
same power as local peace officers to arrest 
for a felony without a warrant.8 This pro- 
vision equating the power of federal 
mam_hals with those of local sheriffs was ...1!.11 
several times re-enacted • and is today § 570 
of Title 28 of the United States Code. That 
provision, however, was supplemented in 
1935 by§ 504a of the Judicial Code,•• which 
in  its  essential  elements  is  now  18 U.S.C. 
§ 3053 and which expressly empowered 
marshals to make felony arrests without 
warrant and on probable cause. It was 
enacted  to  furnish  a  federal  standard inde- 

States, 177 U.S. 529, 535, 20 S.Ct.  729, 731, 44 
L.Ed. 874 (1900). This rule is consistent with 
the express statutory authority of United 
States marshals discussed in the text, as well 

· as with the Act of Sept. 24, 1789, c. 20, § 33, 1 
Stat. 91, providing that for any offense against 
the United States the offender may be arrested 
by any judge -or justice of the United States 
"agreeably to the usual mode of process 
against offenders In such state" as he might be 
found. See United States v. Di Re, supra, 332 
U.S., at 589 n. 8, 68 S.Ct., at 226. 

 
t.    Act of  Feb. 28,  1795, c.  36, § 9,  1 Stat.  425; 

Act of  July  29,  1861, C.  25,  §  7,  12  Stat. 282; 
Rev.Stat.  §  788 (1874);  Judicial  Code of 1948, 
§ 549, 62 Stat. 912. 

 
It. Act of June 15, 1935, c. 259, § 2, 49 Stat. 

378. 
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pendent of the vagaries of state laws, the ment Procedure was proposed. Among its 
Committee Report remarking that  under  provisions  was §  .l  which  authorizes  an 
existing law a  "marshal  or deputy  marshal  officer  to take a  person  into custody  if  the 
may  make  an  arrest  without  a  warrant  officer has reasonable cause to  believe  that 
within his district in all cases where the the person to be arrested has committeda 
sheriff might do 80 under  the  State  stat-  felony, or  has committed  a  misdemeanor  or 
utes."  H.R.Rep.No.288,  74th  Cong.,  1st  petty  misdemeanor  in  his  presence1. 1   The 
Seas., 1 (1935).   See United  States v. Riggs,    commentary to this section said:  "The Code 
474 F.2.d 699, 702-700, n. 2 (CA2), cert. thus adopts  the  traditional  and almost  uni-  
denied,   414   U.S.   sm,  94   S.Ct.  115,   as   venal  standard  for  arrest  without  a war- 
L.Ed.2.d 53 (1973). rant." 11 

 

The balance struck by the common law in 
generally authorizing felony arrests on 
probable cause, but without a warrant, has 

..J.!.n  survived substantially intact.   It a&ean in 
almost all of the States in the form. of 
express statutory authorization. In 1963, 
the American Law Institute undertook the 
task of formulating a model statute govern- 
ing police powers and practice in criminal 
law enforcement and related aspects of pre- 
trial procedure. In 1975, after years of 
discuSBion, A Model Code of Pre-arraign- 

 
1 I. Section 120.l of the Model Code provides, in 

pertinent part: 
"(I) Authority to Anest Without a Wammt. 

A law enforcement officer may arrest a person 
without a warrant if the officer bu reuonable 
cause to believe that such person bu commit- 
ted 

"(a) a felony; 
"(b) a misdemeanor, and the officer bu rea- 

sonable cause to believe that such person 
"(i) will not be apprehended unless immedi 

ately arrested; or 
"(Ii) may cause injury to bumelf or others or 

damage to property unless Immediately arrest- 
ed; or 

"(c) a misdemeanor or petty misdemeanor in 
the officer's presence." 

IZ. Id., at 289 (footnote omitted). Tbe commen- 
tary goes on to say with respect to § 120.1: 
''This Section does not require an officer to 
arrest under a warrant even if a reasonable 
opportunity to obtain a warrant exists. As to 
arrests on the street such a requirement would 
be entirely novel. Moreover the need for it is 
not urgent, and the subsequent inquiry such a 
requirement would authori7.e would be indeter- 
minate and difficult." Id., at 303 (footnotes 
omitted). 

As the commentary notes, id., at 289 n. 1, a 
statute in the State of Georgia is more restric- 
tive of the arrest power than the pneral stan 
dard. Ga.Code Ann. § 27-207(a) (Supp.1975). 

..JJ:3] This is the rule Congress has long .J!.n 
directed its principal law enforcement offi- 
cers to follow. Congress has plainly decid- 
ed against conditioning warrantleSB arrest 
power on proof of exigent circumstances.13 

Law enforcement officers may find it wise 
to seek arrest warrants where  practicable 
to do so, and their judgments about proba- 
ble cause may be more readily accepted 
where backed by a warrant issued by a 
magistrate. See United States v. Ventres- 
ca, 380 U.S. 102, 106, 85 S.Ct. 741, 744-745, 

 
See also Colo.Rev.Stat.Ann.§ 16-3-102 (1973), 
which provides that an arrest  warrant  should 
be obtained ''when practicable," and Mont.Rev. 
Codes Ann. § 95-608(d) (1969) which autho- 
ri7.es a warrantless arrest if "existing circum 
stances require" it. A North Carolina statute, 
N.C.Gen.Stat. § 15--41 (1965), similar to the 
Georgia statute, was replaced in 1975 by a 
provision permitting warrantless felony arrests 
on probable cause. N.C.Gen.Stat. § 15A- 
40l(b)(2) (1975). 

13. Until 1951, 18 U.S.C. § 3052 conditioned the 
warrantless arrest powers of the agents of the 
Federal Bureau of Investigation on there being 
reasonable grounds to believe that the person 
would escape before a warrant could be obtain- 
ed. Tbe Act of Jan. 10, 1951, c. 1221, § I, 64 
Stat. 1239, eliminated  this  condition.  The 
House Report explained the purpose of the 
amendment. H.R.Rep.No.3 228, 81st Cong., 2d 
Sess., 1-2 (1950), U.S.Code Cong. Service 1950, 
p. 4322, and the amendment was  given effect 
by the courts in accordance with its terms. 
Compare United States v. Coplon, 185  F.2d 
629, 633636 (CA2 1950), cert. denied, 342 U.S. 
920, 72 S.Ct. 362, 96 LEd. 688 (1952), with 
Coplon v. United States, 89 U.S.App.D.C. 103, 
103-109, 191 F.2d 7•9, 753-75-4 (1951), cert . 
denied, :w2 U.S. 926, 72 S.Ct. 363, 96 L.Ed. 690 
(19!52). 
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13 L.Ed.2d  684 (1966);   Aguilar  v. Texas, 
378  U.S. 108, 111, 84 S.Ct. 1509,  1512, 12 
L.Ed.2.d  723 (1964);  Wong Sun  v. United 
States, 371 U.S. 471, 479-480, 83 S.Ct. 407, 
412-413, 9  L.Ed.1.d  441 (1 ).  But we de- 
cline to transform this judicial preference 
into a constitutional rule when the judg- 
ment of the Nation and Congress has for so 
Jong been to authorize warrantless public 
arrests on probable cause rather than to 
encumber criminal prosecutions with end- 
less litigation with respect to the existence 
of  exigent  circumstances,  whether  it was 

....l!U • practicabl$ get a warrant, whether the 
suspect was about to flee, and the like. 

 
Watson's arrest  did  not  violate  the 

Fourth Amendment, and the Court of Ap- 
peals   erred   in   holding   to   the   contrary. 

 

III 
 

[4] Because our judgment is that Wat- 
son's arrest comported with the Fourth 
Amendment, Watson's  consent  to  the 
search of his car was not the product of an 
illegal arrest.  To the  extent  that  the  issue 
of the voluntariness of  Watson's  consent 
was resolved on the premise that his arrest 
was illegal, the Court of Appeals  was also  
in error. 

 
We are satisfied in addition that the re- 

maining factors relied upon by the Court of 
Appeals to invalidate Watson's consent are 
inadequate to demonstrate that, in the to- 
tality of the circumstances, Watson's con- 
sent was not his own "essentially free and 
unconstrained choice" because bis "will 
ha[d] been overborne and his capacity for 
self-determination critically impaired." 
Schneckloth  v. BUBtamont.e, 412 U.S. 218, 
225,  98 S.Ct.  2041,   7,     86  L.Ed.2d 854 
(1973). There was no overt act or threat of 
force against Watson proved or claimed. 
There were no promises made to him and no 
indication  of  more subtle  forms of coercion 
14. On the contrary, the inspector making the 

arrest in this case had arrested Watson in 1971 
for  mail  theft.   Those  charges  were dropped 

that  might  flaw  his  judgment.  He  had 
been arrested and was in custody, but his 
consent was given while on a public street, 
not in the confines of the police station. 
Moreover, the fact of custody alone has 
never been enough  in  itself  to demonstrate 
a coerced confession or consent to search. 
Similarly, under Schneclcloth, the abeence 
of proof that Watson knew he could with- 
hold his consent, though it  may be a factor  
in the overall judgment, is not to be given 
controUing significance. There is no indica- 
tion in this record that Watson was a new- 
comeu_to the law,1' mentally deficient, or l!U 
unable in the face of a custodial arrest to 
exercise a free choice. He was given Mi 
randa warnings and was further cautioned 
that the results of the  search  of  his  car 
could be used against him. He persisted in 
his consent. 

In these circumstances, to hold that ille- 
gal coercion is made out from the fact of 
arrest and the failure to inform the arrestee 
that he could withhold consent would not be 
consistent with Scbnecldoth and would dis- 
tort the voluntariness standard that we re- 
affirmed in that case. 

 
In consequence, we reverse the judgment 

of the Court of Appeals. 

So ordered. 
Reversed. 

 
Mr. Justice STEVENS took no part in the 

consideration or decision of this case. 

Mr. Justice POWELL, concurring. 
Although I concur in the opinion of the 

Court, I write to express additional  views. 
I note at the outset that the case could be 
disposed of on the ground that respondent's 
consent to the search was plainly voluntary. 
Schneclcloth v. Bustamonte, 412 U.S. 218, 93 
S.Ct. 2041, 86 L.Ed.2d  854 (1973).  Indeed, 
the evidence that his consent was the prod- 

when Watson cooperated with the prosecution. 
During the ensuing two years he also furnished 
Information to the authorities. 
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uct of free will is so overwhelming that I 
would have held the consent voluntary even 
on the .aaaumption that the preceding war 
rantless arrest was unconstitutional,  and 
that the doctrine of Wong Sun v. Unit.eel 
States, 371 U.S. 471, 88 S.Ct. 40'7, 9 L.F.d.2.d 
441  (1968),  therefore   was  applicable.   See 
Brown  v.  Illinois,  422  U.S.  590,  95 S.Ct. 
2254, 45 L.F.d.2.d  416  (1975).   The Court's 

_uza  different  route  tQ.ilhe same result requires, 
however, an inquiry into the validity of the 
arrest itself. 

 
I 

Respondent was arrested without a war 
rant in a public restaurant six days after 
postal inspectors learned from a reliable 
source that he possessed stolen credit cards 
in violation of 18 U.S.C. § 1708. The 
Government made no effort to show that 
circumstances precluded the obtaining of a 
warrant, relying instead for the validity  of 
the arrest solely upon the showing of proba- 
ble cause to believe that respondent had 
committed a felony. Respondent contends, 
and the Court of Appeals held, that the 
absence of any exigency justifying the fail- 
ure to procure a warrant renders this arrest 
violative of the Fourth Amendment. 

In reversing the Court of Appeals the 
Court concludes that nothing in our previ- 
ous cases involving warrantless arrests sup- 

1. None of the decisions cited by the Court  to- 
day squarely faced the issue. In Henry v. Unit- 
ed States, 361 U.S. 98, 80 S.Ct. 168, 4 L.Ed.2d 
134 (1959),  for example  the Court declared that 
18 U.S.C. § 3052, which authorizes an FBI 
agent to make a warrantless arrest when he 
has reasonable grounds to believe that a person 
has committed a felony, "states the constitu- 
tional standard." 361 U.S., at JOO, 80 S.Ct., at 
170. But that declaration was made without 
discussion, and the issue actually presented to 
and addressed by the Court was whether there 
was in fact probable cause for the arrest in that 
case. S imilerly, Draper v. United  States, 358 
U.S. 307, 79 S.Ct. 329, 3 L.Ed.2d 327 (1959), 
stands only for the validity of a warrantless 
arrest made with probable cause to believe that 
the arrestee had committed an offense In the 
arresting officer's presence. See id., at 313, 79 
S.Ct., at 333. As this Court had noted In an 
earlier case, such an arrest presents no danger 
that an innocent person might be ensnared, 
since the officer observes  both  the crime and 

ports the position of  respondent  and  the 
Court of Appeals. See, e. g., Gerstein v. 
Pugh, 420 U.S. 108, 113, 95 S.Ct. 854, 862, 43 
L.:Ed.2.d  54 (1975).   But  it  is  fair  to say, I 
think, that  the  prior  decisions  of  the  Court 
have assumed the validity  of  such  arrests 
without addressing in a reasoned  way  the 
analysis advanced by respondent.1 Today's 
decision iU!he first square holding that the.Jin 
Fourth Amendment   permits  a   duly  autho- 
rized law enforcement officer to make a 

 

warrantless arrest in a public place even 
though he had adequate opportunity to pro- 
cure a warrant after developing probable 
cause for arrest. 

 
On its face, our decision today creates a 

certain anomaly. There is no more basic 
constitutional rule  in  the  Fourth  Amend- 
ment area than that which makes a  war- 
rantless  search  unreasonable  except   in   a 
few "jealously and carefully drawn" excep- 
tional   circumstances.     Jones   v.  Unit.eel 
States,  357   U.S.  498,  499,  78  S.Ct. 125,q, 
1257, 2 L.F.d.2.d 1514 (1958);  see Almeida- 
Sanchez v. United States, 413 U.S. 266, 279- 
280, 98 S.Ct. 2535, 2542-2543, 37 L.F.d.2.d 
596 (1973) (Powell, J., concurring); Unit.eel 
States v. United States District Court, 407 
U.S. 297, 31   1, 92 S.Ct. 2125, 2136-2139, 
32  L.F.d.2d  752  (1972);   Coolidge  v. New 
Hampshire, 403 U.S. 443 454-455, 91 S.Ct. 

the culprit with his own eyes; there thus would 
be no reason to require a warrant in that par- 
ticular situation even If there might be in oth- 
ers. Trupiano v. United States, 334 U.S. 699, 
705, 68 S.Ct. 1229, 1232, 92 L.Ed. 1663 (1948). 
Another  case  cited  by  the  Court,  Carroll  v. 
United  States, 267  U.S.  132,  45  S.Ct.  280, 69 
L.Ed. 543 (1925) , involved no challenge to an 
arrest. Nor did Abel v. United States, 362 U.S. 
217,  80  S.Ct.  683,  4  L.Ed.2d  668  (1960),   in 
which the Court refused to consider  petition- 
er's challenge to his arrest under less than a 
judicial warrant because of his failure  to raise 
the issue In the lower courts. See id., at 230- 
232,  80  S.Ct.,  at  692-694.    Finally,  in  Ker v. 
CaHfomia,   374   U.S.   23,  83   S.Ct.  1623, 10 
L Ed.2d 726 (1963), the Court addressed only 
the questions of whether there was probable 
cause for arrest and whether the method of 
entry for the purpose of arrest was reasonable; 
no issue arose as to whether a warrant was 
neceasary  for  either  the  arrest  or  the entry. 
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2022, 2081-2082, 29 L.Ed.2d 564 (1971). On are grounds to do so, see Gerstein, supra, no 
more than one occaaion this Court has re-  decision  that  he  should  go  free  can  come 
jeeted an argument that a law enforcement quickly enough to erase the invasion of his 
officer's own probable  cause  to  search  a  privacy  that  already  will  have  occurred.  
private place for contraband or evidence of See Chime} v. California, 895 U.S. 752, 776, 
crime should excuse his otherwise unex- 89 S.Ct. 2034, 2047,  23 L.Ed.2d  685 (1969)  
plained failure to procure a warrant before- (White, J., dissenting); cf. United States v. 
hand. Id., at 450, 91 S.Ct., at 2n29-2030; _LRobinson, 414 U.S. 218, 237- , 94 S.Ct. .J!.zt . 
Katz v. United  States, 389  U.S. 347, 85& 467, 477-478, 38 L.Ed.2d 427 (1973) (Powell, 
358, 88 S.Ct. 507, 514-515,  19 L.Ed.2d 576 J.,   concurring). Logic   therefore   would 

.J!U_1{_1967). In short, the course of judicial de- seem to dictate t t arrests be  subject  to 
velopment of the Fourth  Amendment  with  the  warrant  requU'ement  at  least  to  the 
respect to searches has remained true to the same extent as searches. 
principles so well expressed by Mr. Justice 
Jackson: 

"Any assumption that evidence sufficient 
to support a magistrate's disinterested 
determination to issue a search warrant 
will justify the officers in making a 
search without a warrant would reduce 
the Amendment to a nullity and leave the 
people's homes secure only in the discre- 
tion of  police officers.    .     .    When 
the right of privacy must reasonably 
yield to the right of search is, as a rule, to 
be decided by a judicial officer, not by a 
policeman or Government enforcement 
agent." Johnson v. United States, 333 
U.S. 10, 14, 68 S.Ct. 367,869, 92 L.Ed. 436 
(1948). 

 
Since the Fourth Amendment speaks 

equally to both searches and seizures, and 
since an arrest, the taking hold of one's 
person, is quintessentially a seizure, it 
would seem that the constitutional provi- 
sion should impose the same limitations 
upon arrests that it does upon searches. 
Indeed, as an abstract matter an argument 
can be made that the restrictions upon ar- 
rest perhaps should be greater. A search 
may cause only annoyance and temporary 
inconvenience to the law-abiding citizen, as- 
suming more serious dimension only when 
it tums up evidence of criminality. An 
arrest, however, is a serious personal intru- 
sion regardless of whether the person seized 
is guilty or innocent. Although an arre&tee 
cannot be held for a significant period with- 
out some neutral determination that there 

But logic sometimes must defer to history 
and experience. The Court's opinion em- 
phames the historical sanction accorded 
warrantleas felony  arrests.  In  the  early 
days of the common law most felony arrests 
were made upon personal knowledge and 
without  warrants.  So  established  were 
such arrests as the usual practice that Lord 
Coke seriously questioned whether a justice 
of the peace, receiving his information 
secondhand instead of from personal knowl- 
edge, even could authorize an arrest by 
warrant. 4 E. Coke, Institutes 177 (6th ed. 
1681). By the late 18th century it had been 
firmly established by Blackstone, with an 
intervening assist from Sir Matthew Hale, 
that magistrates could  issue  arrest  war- 
rants upon information  supplied  by  others. 
4 W. Blackstone, Commentaries *290;  see 2 
M. Hale, Pleas of the Crown *108-110. But 
recognition of the warrant power cast no 
doubt upon the validity of warrantless felo- 
ny arrests, which continued to be practiced 
and upheld as before. 4 W. Blackstone, 
supra, at  *282;  1  J.  Chitty,  Criminal Law 
*14-15. There is no historical evidence that 
the Framers or proponents of the Fourth 
Amendment, outspokenly opposed to the in- 
famous general warrants and writs of as- 
sistance, were at all concerned about war- 
rantless arrests by local constables  and oth- 
er peace officers. See N. Lasson, The His- 
tory and Development of the Fourth 
Amendment to the United States Constitu- 
tion 79-105 (1937); cf. Gerstein v. Pugh, 
supra, 420 U.S., at 114-116, 95 $.Ct., at 863-
864.     As  the  Court   today   notes,  the 
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Second Congress' passage of an Act autho- holding, a declaration at this late date that 
rizing  such  arrestsz so   soon  after  the warrantless felony arrests are constitution- 

.J!.3o    adoption  of   the   Fourth Amendl[lent  itself ally infirm would have to rest upon reasons 
underscores the probability that the consti- more substantial than a desire to harmonw.e 

tutional  provision  was  intended  to  restrict the rules for arrest with those governing 
entirely  different  practices. searches. Cf. United States v. Robinson, 

supra, 414 U.S., at 230, 94 S.Ct., at 474. 
The historical momentum for acceptance 

of warrantless arrests, already strong at the 
adoption of the Fourth Amendment, has 
gained strength during the ensuing two 
centuries. Both the judiciary and the legis- 
lative bodies of this Nation repeatedly have 
placed their imprimaturs upon the practice 
and, as the Government emphasizes, law 
enforcement agencies have developed their 
investigative and arrest procedures upon an 
assumption that warrantless arrests were 
valid so long as based upon probable cause. 
The decision of the Court of Appeals in this 
ease was virtually unprecedented.1 Of 
course, no practice that is inconsistent with 
constitutional protections can be saved 
merely by appeal to previous uncritical ac- 
ceptance. But the warrantless felony ar- 
rest, long preferred at common law and 
unimpeached at the passage of the Fourth 
Amendment, is not such a practice. Given 
the  revolutionary  implications  of  such  a 

 
2.    Act of May 2, 1792, c. 18, § 9, 1 Stat. 265; see 

28  u.s.c. § 570. 
3. Respondent has cited no other decision, state or 

federal, in support of the Court of Appeals' result 
in this case.  The  Government  stated  in its 
petition that the decision below was the first of 
which it was aware that required  a  warrant for 
an arrest in a public place. The Court of Appeals 
relied upon part of this Court's discus• sion in 
Coolidge v. New Hampshire, 403 U.S. 443, 
480-481, 91 S.Ct. 2022, 2045-2046 (1971), but 
as other courts have recognized, that dis- cussion 
had nothing to do with warrantless arrests in 
public places. See, e. g.,  United States v. 
Miles, 468 F.2d 482, 486-487, and n. 6 (CA3 
1972); United States v. Bazinet, 462 F.2d 982, 
987 (CA8), cert. denied, sub nom. Knox v. 
United States, 409 U.S. 1010, 93 S.Ct. 453, 34 
L.Ed.2d 303 (1972). 

4. This Court has not attempted a more precise 
definition of probable cause than the one in 
Carroll v. United States, 267 U. S., at 161, 45 
S.Ct., at 288, where the standard was affirmed 
as  "facts and circumstances   .   .   .    such as 
to warrant a man of [reasonable] prudence and 
caution in believing that the offense has been 

 
..l)foreover, a constitutional rule permitting .Jin 
felony arrests only with  a  warrant  or  in 
exigent circumstances could severely ham- 
per effective law enforcement. Good police 
practice often requires postponing  an  ar- 
rest, even after probable cause has been 
established, in order to place the suspect 
under surveillance or otherwise develop fur- 
ther evidence necessary to prove guilt to a 
jury.' Under the holding of the Court of 
Appeals such additional investigative work 
could  imperil  the  entire  prosecution. 
Should the officers fail to obtain a warrant 
initia11y, and later be required by unfore- 
seen circumstances to arrest immediately 
with no chance to procure a last-minute 
warrant, they would risk a  court  decision 
that the subsequent exigency did not excuse 
their failure to get a warrant in the interim 
since they first  developed  probable  cause. 
If   the   officers  attempted   to  meet  such a 

 
committed" and, of course, that the person to 
be arrested was the offender. See generally 
Henry v. United States, 361 U.S., at 100-102, 
80 S.Ct., at 169-171. Whatever evidence may 
be necessary to establish probable cause in a 
given case, however, it is clear that it never 
need rise to the level required to prove guilt 
beyond a reasonable doubt. Id., at 102, 80 
S.Ct., at 171; Draper v. United States, 358 U.S., 
at 311-312, and n. 4, 79 S.Ct., at 332-333. The 
different standards for arrest  and  conviction 
reflect  a  recognition  of  society's  valid   interest 
in the earliest detention of  suspected  criminals 
that  is  consistent  with  the  individual's  interest 
in freedom from arbitrary interference with his 
liberty. See Brinegar v. United States, 338 U.S. 
160,  176,  69  S.Ct.  1302,  1311,  93  L.Ed.  1879 
(1949). But society's equally valid interest in 
ultimate conviction of the guilty requires. the 
police sometimes to continue their investiga- 
tion after establishing  probable cause to arrest, 
even if  doing  so means  they  have  to  leave a 
suspect at large pending such  investigation. 
See generally ALI, A Model Code of Pre-ar- 
raignment Procedure§ 120.1, Commentary, pp. 
289, 292-296 (1975). 

831 
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.Jiu contiu&ency by procuring a warrant as soon 
as they had probable cause and then merely 
held it during their subeequent investiga- 
tion, they would risk a court decision that 
the warrant had grown stale by the time it 
was used.1 Law enforcement pe1'80nnel 
caught in this squeeze could ensure validity 
of their arrest.a only by obtaining a warrant 
and arresting as soon as probable cause 
existed, thereby foreclosing the poaaibility 
of gathering vital additional evidence from 
the suspeet's continued actions. 

 
In sum, the historical and policy reasons 

sketched above fully justify the Court's sus 
taining of a warrantless arrest upon proba 
ble cause, despite the resulting divergence 
between the constitutional rule governing 
searches and that now held applicable t.o 
seizures of the person.• 

 
II 

Finally, I share the view expressed in the 
opinion of Mr. Justice STEWART. It 
makes clear that we do not today consider 
or decide whether or under what cir 

.Jin -OUJDl,tances an off°icer lawfully may make a 
warrantless arrest in a private home or 
other place where the person baa a reasona- 
ble expectation of privacy.7 

 
Mr. Justice STEWART, concurring in the 

result. 
 

S. The probable cause to support issuance of an 
arrest warrant normally would not grow stale 
as easily as that which supports a warrant to 
search a particular place for particular objec:ta. 
Tbls Is true because once there Is probable 
cause to believe that someone Is a felon the 
passage of time often will bring new supportiq 
evidence. But In some cases the oriJ1na1 
grounds supportlna the warrant could be dis 
proved by sublfl(luent Investigation that at the 
same time tuma up wholly new evidence sup- 
portiq  probable  cause  on  a  different  theory. 
In those cases the warrant could be stale be 
cause based upon discredited Information. 

8. I do not undentand today's decision to sua- 
gest any retreat from our lonptandlna position 
that such an arrest should receive careful Judl- 
clal  scrutiny  if  cballeqed.   ..An   arrest without 
a warrant bypaues the safe,uards provided by 
an objective predetermination of  probable 
cause, and substitutes Instead the far leu relia 
ble procedure of an after-the-event Justification 

 
The arrest in this case waa made upon 

probable cauae in a public place in broad 
daylight. The Court holds that this arrest 
did not violate the Fourth Amendment, and 
I agree. The Court does not decide, nor 
could it decide in this case, whether or 
under what circumstances an officer must 
obtain a warrant before he may lawfully 
enter a private place t.o effect an arrest. 
See Gerstein v. Pugh, 42n U.S. 108, 113 n. 
13, 95 S.Ct. 854, 868, 43 L.F,ci.2.d 54; <Jool 
idge v. New Hampshire, 403 U.S. 443, 474- 
481,  91 S.Ct.  m22,   0046, 29 L.Ed.2.d 
564; Davis v. Mississippi, 394 U.S. 721, 72.8, 
89 S.Ct. 1394, 1398, 22 L.Ed.2.d 676; Jones v. 
United States, 357 U.S. 498, 499--000, 78 
S.Ct. 1263, 1257-1258, 2 L.Ed.2.d 1514. 

 

Mr. Justice MARSHALL, with whom Mr. 
Justice BRENNAN joins, dissenting. 

 
By granting police broad powers t.o make 

warrantless arreata, the Court today sharply 
revel'888 the course of our modern decisions 
const.ruing the Warrant Clauae of the 
Fourth Amendment.   The Court turns next 
t.o the conaent-to-eearch question last dealt 
with in SchneclclotlJ.a. BUBtamon 412 .J!u 
U.S.  218, 93 S.Ct.  2041, 36 L.Ed.2d  854 
(1973). Without acknowledgment or analy- 
sis, the Court extends the scope of that 
decision t.o the situation expressly reserved 

 
for the arrest . . ., too likely to be subtly 
Influenced by the familiar shortcominp of 
hlndaiaht Judgment." Beck v. Ohio, 379 U.S. 
89, 96, 85 S.Ct. 223, 228, 13 LEd.2d 142 (1964). 

7. Compare Donnan v. United States, 140 U.S. 
App.D.C. 313, 318-319, 435 F.2d 385, 390-391 
(1970) (en bane) (warrant required, absent exi 
aent circumltances, for entry Into a auspect's 
home for purpose of arrest), with People v. 
E:dcllqtoD, 23 Mlch. p. 210, 178 N.W.2d 686 
(1970), aff'd, 387 Mich. 551, 198 N.W.2d 297 
(1972) (only probable cause to arrest needed to 
enter suspect'• home if there Is a reasonable 
belief that he is there). Compare Eqland v. 
State, 488 P.2d 1347 (Okl.Cr.1971)(search war- 
rant needed to enter residence of third party to 
arrest 1uapect), with United States v. Brown, 
151 U.S.App.D.C. 385, 369, 467 F.2d 419, 423 
(1972) (only an arrest warrant, plus reasonable 
belief that the suapect Is present, necessary to 
support   entry   onto   third   party's premises). 
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in Schneckloth, and creates a rule inconsist- cause was separate and distinct from the 
ent  with  Schneckloth's own analysis.  The probable cause relating to the offense six 

Court  takes  both steps  with a remarkable days earlier, and provided an...Ll,dequate in- .Jin 
lack of consideration  of  either the facts of dependent basis for the arrest. Whether or 

this case or the constitutional questions it is not a warrant ordinarily is required prior to 
deciding.   That is unfortunate  not only be- making an arrest, no warrant is required 
cause, in  my  view,  the  Court decides the when exigent circumstances are present. 

constitutional  questions  wrongly, but also When law enforcement officers have proba- 
because  consideration  would have shown ble cause to believe that an offense is tak- 

that the first question decided  today  is not ing place in their presence and that the 
raised  by the  facts before  us, and that the suspect is at that moment in possession of 
second question should not be resolved here, the evidence, exigent circumstances exist. 
given  the  present  posture  of  this case.   I Delay could cause the escape of the suspect 
respectfully dissent. or the destruction of the evidence. Accord- 

ingly, Watson's warrantless arrest was val- 

I 

Before addressing what the Court does 
today, I note what it does not do. It does 
not decide this case on the narrow question 
that is presented. That is unfortunate for 
this is, fundamentally, a simple case. 

 
On the afternoon of August 23, 1972, 

Awad Khoury, an informant of proved reli- 
ability, met with respondent Watson at a 
public restaurant under the surveillance of 
two postal inspectors. Khoury was under 
instructions to light a cigarette  as  a  signal 
to the watching agents if Watson was in 
possession of  stolen  credit  cards.  Khoury 
lit a cigarette, and the postal inspectors 
moved in, made the arrest, and, ultimately, 
discovered under the floor mat of Watson's 
automobile the stolen credit cards that 
formed the basis of Watson's conviction and 
this appeal. 

 
The signal of the reliable informant that 

Watson was in possession of stolen credit 
cards gave the postal inspectors probable 
cause  to   make   the  arrest.    This  probable 

I. The Court of Appeals did not recognize this 
independent probable cause to arrest petition- 
er, perhaps because one of the arresting offi- 
cers testified that the arrest was made' for the 
earlier, rather than the contemporaneous, of- 
fense. App. 23-24. That testimony should not 
limit the inquiry into contemporaneous proba- 
ble cause. Where the good faith of the arrest- 
ing officers is not at issue, and where the crime 
for which a suspect is arrested and that for 
which  the  officers  have  probable  cause  are 

id under the recognized exigent-circum- 
stances exception to the warrant require- 
ment, and the Court has no occasion to 
consider whether a warrant would other- 
wise be necessary.1 

 
This conclusion should properly dispose of 

the case before us. As the Court observes, 
ante, at 823, the Court of Appeals relied 
heavily on the supposed illegality of Wat- 
son's arrest in ruling that his consent to the 
search of his car was coerced. Neither the 
opinion of the Court of Appeals nor  the 
briefs of the parties here address the re- 
maining issue of the circumstances under 
which consent to search given by a suspect 
lawfully in custody may be deemed coerced. 
Since that issue is both complex an x- ...l!.3• 
pressly reserved in Schneckloth v. Busta- 
monte, supra, I think it inappropriate for 
resolution without the benefit of the views 
of the parties and the Court of Appeals. 
Accordingly, I would reverse the Court of 
Appeals on the legality of the arrest, vacate 
its judgment, and remand the case to that 
court for further proceedings. 

closely related, courts typically use an objec- 
tive rather than subjective measure of probable 
cause. Ramirez v. Rodriguez, 467 F.2d 822 
(CAIO 1972); United States v. Martinez, 465 
F.2d 79 (CA2 1972); United States v. Atkinson, 
450 F.2d 835,838 (CAS 1971). Since the objec- 
tive facts demonstrably show probable cause 
as to the contemporaneous offense as well as 
the earlier offense, Watson's arrest is properly 
justified by reference to those facts. 
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II 

Since, for reasons it leaves unexpressed, 
the Court does not take this traditional 
course, I am constrained to express  my 
views on the issues it unneeeaaarily decides. 
The Court reaches its conclusion that a war 
rant is not necessary for a police officer to 
make an arrest in a public  place, so long as 
he has probable cause to believe  a  felony 
has been committed, on the basis  of  its 
views of precedent and history. As my 
Brother POWELL correctly observes,  ante, 
at 829 n. 1 (concurring), the precedent is 
spurious. None of the cases cited by the 
Court squarely confronted the issue decided 
today. Moreover, an examination of the 
history relied on by the Court shows that it 
does not support the conclusion laid upon it. 
After showing why, in my view, the Court's 
rationale does not support today's result, I 
shall examine the relevant decfaions and 
suggest what I believe to be the proper rule 
for arrests. 

 
The Fourth Amendment provides: 

''The right of the people to be secure in 
their persons, houses, papers, and effects, 
against unreasonable searches and sei- 
zures, shall not be violated, and no War- 
rants shall issue, but upon probable cause, 
supported by Oath or affmnation, and 
particularly describing the place to be 
searched, and the persons or things to be 
seized." 

 
There is no doubt that by the reference to 
the seizure of persons, the Fourth Amend- 
ment was intended tcuJpply to arrests. Ex 
parte Burford, 8 Crancb 448, 2 L.Ed. 495 
(1806). See generally N. Lasson, The Histo- 
ry and Development of the Fo h mend- 
ment to the United States Constitution 79- 
82 (1987). Indeed, we have often  con- 
sidered whether arrests were made in con- 
formity  with  the  Fourth  Amendment.   E. 
g. Beck v. Ohio, 879 U.S. 89, 85 S.Ct. 223, 
13 L.Ed.2.d 142 (1964); Ker v. California, 
374 U.S. 23, 88 S.Ct. 1623, 10 L.Ed.2.d 726 
(1968); Draper v. United States, 358 U.S. 
307,  79  S.Ct.  329,  S  L.Ed.2.d  827 (1959); 

Giordenello v. United States, 867 U.S. 480, 
78 S.Ct. 1245, 2  L.Ed.2.d  1503 (1958).  Ad- 
mittedly, as the Court observes, some of our 
decisions make passing reference to the 
common-law  rule on arrests.   E. g., Carroll 
v. United States, 267 U.S. 132, 166, 45 S.Ct. 
280, 286, 69 L.Ed. 543 (1925); John Bad Elk 
v. United States, 177 U.S. 529, 534, 20 S.Ct. 
729, 731, 44 L.Ed. 874 (1900); Kurtz v. 
Moffitt, 115 U.S. 487, 498-499, 6 S.Ct. 148, 
151-152, 29 L.Ed. 458  (1885).  However, 
none of the cases cited by the  Court,  nor 
any other warrantless arrest case in this 
Court, mandates the decision announced to- 
day.  Frequently  exigent   circumstances 
were present, so that the warrantless arrest 
was proper even  if  a  warrant  ordinarily 
may be required. Ker v. California, supra ; 
Draper v. United States, supra ; United 
States v. Di Re, 332 U.S. 581, 68 S.Ct. 222, 
92 L.Ed. 210 (1948). Many cases have inval- 
idated arrests as not based  on  probable 
cause, thereby bypassing the need to reach 
the warrant question. E. g., Beck v. Ohio, 
supra; Henry v. United States, 361 U.S. 98, 
80 S.Ct. 168, 4 L.Ed.2.d 134 (1959). Else- 
where the Court has simply assumed the 
propriety of the  arrest  and  resolved  the 
case before it on other grounds. Chime/ v. 
California, 395 U.S. 752, 89 S.Ct. 2004, 23 
L.Ed.2.d 685 (1969). Cf. Coolidge v. New 
Hampshire, 403 U.S. 443,476, 91 S.Ct. 2022, 
2043, 29 L.Ed.2.d 564 (1971). And in other 
cases, the Court noted, but did  not  reach, 
the warrantless-arrest issue. E. g., Giorde- 
nello v. United States, supra. In sum, as 
the case-by-case analysis undertaken by my 
Brother POWELL demonstrates, the dicta 
relied upon by the Court in support of its 
decision  today  are  just  that-dicta.   See 
ante, at  829 n. 1 (concurring).    They are no 
subetitutwor reasoned analysis of the rela- ..J!..31 

tionship between the warrant requirement 
and the law of arrest. 

 
The Court next turns to history. It relies 

on the English common-law rule of arrest 
and the many state and federal statutes 
following it. There are two serious flaws in 
this approach. First, as a matter of factual 
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analysis, the  subetanee  of  the ancient com-  Both at common law and today, felonies 
mon-law   rule  provides  no  support for  the find definition in the penal consequences of 
far-reaching   modern   rule  that the  Court crime rather than thwature of the crime .J!.n 
fashions on its model.  Second, as a matter itself. At common law, as  this Court  has 
of doctrine, the longstanding existence of a several times recogni?.ed, 
Government  practice does not immunif.e the "No crime was considered a felony which 

practice  from  scrutiny   under the  mandate did not occasion a total  forfeiture of the 
of  our Constitution. offender's  lands  or  goods  or  both." 

Kurt.s v. Moffitt, 115 U.S., at 499, 6 S.Ct., 
The common-law rule was indeed as the 

Court states it: 
 

"[A] peace officer was permitted to arrest 
without a warrant for a misdemeanor or 
felony committed in his presence as well 
as for a felony not committed in his pres- 
ence if there was reasonable grounds for 
making the arrest." Ante, at 825, and 
sources cited. 

 
See also Kurtz v. Moffitt, supra; Bad Elle v. 
United Stat.es, supra. To apply the rule 
blindly today, however, makes as much 
sense as attempting to interpret Hamlet's 
admonition to Ophelia, "Get thee to a nun- 
nery, go,"1 without understanding the 
meaning of Hamlet's words in the context 
of  their age.1 For the fact is that a felony  
at common law and a felony today bear 
only slight resemblance, with the result 
that the relevance of the common-law rule 
of arrest to the modern interpretation  of 
our Constitution is minimal. 

 
2. W. Shakespeare, Hamlet, act Iii, sc. 1, line 

142. 
 

3. Nunnery wu Elizabethan slang for house of 
prostitution. 7 Oxford English Dictionary 264 
(1933). 

 
4. Professor Wilgus has defined felonies at com- 

mon law as 
"those bootless crimes, prosecuted by an ap- 
peal with an offer of trial by battle, the felon's 
lands to go to his lord or the king. his chattels 
confiscated, and life and members forfeited, if 
guilty, and if he fled he became an outlaw 
.   .    . ."    Wilgus. Arrest Witho'lt a Warrant, 
22 Mich .L Rev. 541, 589 (1924). 

S. In the States the most common  rule is that 
any crime punishable by death or imprison- 

at 152. 
See also Ex parte Wilson, 114 U.S. 417, 423, 
5  S.Ct. 935, 938,  29 L.Ed. 89 (1885);  4 W. 
Blackstone,  Commentaries   •95  (Lewis  ed. 
1902).' At present,  on  the  other  hand, 

"Any offense punishable by death or im- 
prisonment for  a  term exceeding one year 
is a felony." 18 U.S.C. § 1(1)1. 

This difference reflects more than changing 
notions of penology. It reflects a  substan- 
tive change in the kinds of crimes called 
felonies. Carroll v. United Stat.es, supra, 
267 U.S., at 158, 45 $.Ct., at 2.87.' Only the 
most serious crimes were felonies at com- 
mon law, and many crimes now claajfied as .J!.•o 
felonies under federal or state law were 
treated as misdemeanon. Professor Wilgus 
has summarized and documented the cases: 

"At common law an assault was a mis- 
demeanor and it was still only such  even 
if  made with the  intent  to rob, murder, or 

. rape. Affrays,  abortion,  barratry,  brib- 
ing   voters,   challenging   to   fight,  com- 

 
ment In the state prison is  a felony.   See Id., at 
571. See also, e. g., Ark.Stat .Ann. § 41-103 
(1964); 22 Fla.Stat.Ann. § 775.08 (Supp .1975); 
ID.Ann.Stat. § 2-7 (Supp.1975); Ky.Rev.Stat. 
Ann.§ 431.060 (1970); Mass .Gen.Laws Ann., c. 
274, § 1 (1970); Okla.Stat .Ann., Tit. 21, § 5 
(1958); Wuh.Rev.Code § 9.01.020 (1974). 

8. "In England at the common law the differ- 
. ence In punishment between felonies and mis- 

demeanors wu very great. Under our present 
federal statutes, it is much less important and 
Congress may exercise a relatively wide discre- 
tion  In  classing  particular  offenses  as  felonies 
or  misdemeanors."  Carroll  v.   United   States, 
267 U.S., at 158, 45 S.Ct., at 287. 
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pounding felonies, cheating by false 
weights or measures, escaping from law- 
ful arrest, eavesdropping, forgery, false 

imprisonment, forcible and violent entry, 
forestalling, kidnapping, libel, mayhem, 

maliciously killing valuable animals, ob- 
structing justice, public nuisance, perjury, 
riots and  routs,  etc. were  misdemeanors 

" Wilgus, Arrest Without a  Warrant, 22 
Mich.L.Rev. 541, 572-573 

(1924) (footnotes omitted). 

See also 9 Halsbury's Laws of England 450 
793 (1909).7 To make an arrest for any of 
these crimes at common law, the police 
officer was required to obtain a warrant, 
unless the crime was committed in his pres- 
ence.• Since many of these same crimes are 
commonly classified as felonies today • how- 

...l!,tt ever, under the C,ourt's holding ll.UVarr&nt 
is no longer needed to make such arrests, a 
result in contravention  of  the  common law. 

Thus the lesson of the common·law, and 
those courts in this country that have ac- 
cepted its rule, is an ambiguous one. Ap- 
plied  in  its  original  context,  the common- 

7. Indeed, by statute, it was no more than a high 
misdemeanor wilfully to discharge or attempt 
to discharge a pistol at or near the King of 
England. 9 Halsbury's Laws of England 459 
(1909). Cf. 18 U.S.C. § 871 (felony to make 
threats  against  President   of   United States); 
§ 1751 (felony to assault President of United 
States). 

8. This exception wu essentially a narrowly 
drawn exigent-circumstances exception. See 
Carroll v. United States, supra, n. 6, 267 U.S., 
at 157, 45 S.Ct., at 286--287. 

9. For example, under federal law these are some 
of the common-law misdemeanors, or their 
modem equivalents, now considered felo- nies: 
assault, 18 U.S.C. §§ 111-112; assault with 
intent to commit murder, rape or any other 
felony, § 113; forging securities of the United 
States, § 471; bribing voters, § 597; escape, § 
751; kidnaping, § 1201; obstruction of 
congressional or executive investigations, 
§ 1505;  obstruction of criminal investigations, 

§ 1510; perjury, § 1621; riots, § 2101;  inter- 
ception of wire or oral communications, § 2511. 

See also, e.g., Ark.Stat.Ann.§ 41-606 (1964) 
(assault with intent to kill); § 41-607 (assault 
with   intent   to   rape);   §  41-1805 (forgery); 
§ 41-3005 (perjury); § 41-2308 (Supp.1973) 
(kidnaping). 

law rule would allow the warrantless arrest 
of some, but not all, of those we call felons 
today. Accordingly, the C.ourt is simply 
historically wrong when it tells  us  that 
"[t]he balance struck by the common law in 
generally authorizing felony arrests on 
probable  cause,   but   without   warrant, has 
survived substantially intact." Ante, at 
827.  As a matter of substance, the balance 
struck by t mmon law in accommodat- ..J!n 
ing the public need for the most certain and 
immediate arrest of criminal suspects with 
the requirement of magisterial oversight to 
protect against mistaken insults to privacy 
decreed that only in the most serious  of 
cases could the warrant be dispensed with. 
This balance is not recognized when the 
common-law rule is unthinkingly trans- 
posed to our p sent classifications of crimi- 
nal offenses. Indeed,  the  only clear  lesson 
of history is contrary to the one the C.ourt 
draws: the common law considered the ar- 
rest warrant far more important than  to 
day's decision leaves it. 

I do not inean by this that a modem 
warrant  requirement  should  apply only to 

Fla.Stat.Ann. § 787.02 (Supp.1975)  (false im 
prisonment);   §  831.01  (Supp.1975)  (forgery); 
§ 837.012 (Supp.1975) (perjury); § 843.14 
(Supp.1975) (compounding felonies); § 870.03 
(Supp.1975) (riots and routs). 

lli.Ann.Stat. § 10-1 (Supp.1975) (kidnaping); 
§ 14-4 (eavetdropping); § 33-1 (Supp.1975) 
(bribery); § 32-2 (Supp.1975) (perjury). 

Ky.Rev.S tat .    §    520.020    (1975)    (escape); 
§  516.020  (1975)  (forgery);   §  509.020 (1975) 
(kidnapping); § 515.020 (1975) (assault with 
intent to rob); § 523.020 (1975) (perjury). 

Mass.Gen.Laws Ann., c. 265, § 29 (1970) (as- 
sault with intent to commit a felony); c. 268, 
§ 36 (compounding felonies); c. 268, § 138 
(obstructing justice); c. 267, § I (Supp.1975) 
(forgery); c. 272, § 99 (interception of wire and 
oral communications); c. 268, § 16 (Supp.1975) 
(escape); c. 265, § 26 (Supp.1975) (kidnap- 
ping). 

Okla.Stat.Ann. Tit. 21, § 443 (Supp.1975) (es- 
cape);    §  499  (1958)  (perjury);   §  653 (Supp. 

· 1975) (assault with intent to kill); §  1312  (1958) 
(riot); § 1621 (1958) (forgery). Wash. Rev.Code 
§ 9.11.010 (1974) (assault with intent to commit 
a felony); § 9.27.050 (riot); § 9.31.• 010 (escage); 
§ 9.44.020 (forgery); § 9.52.010 (kidnapping); § 
9.72.010 (perjury). 
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arrests precisely analogous to common-law 
misdemeanors, and be inapplicable to ana- 
logues of common-law felonies. Rather, 
the point is simply that the Court's unblink- 
ing literalism cannot replace analysis of the 
constitutional int.erests involved. While we 
can learn from the common law, the ancient 
rule does not provide a simple answer di 
rectly transferable to our system. Thus, in 
considering the applicability of the com- 
mon-law rule to our present constitutional 
scheme, we must consider both of the rule's 
two opposing constructs: the presumption 
favoring warrants, as well as the exception 
allowing immediate arrests of the most 
dangerous criminals. The Court's failure to 
do so, indeed its failure to recogniu any 
tension in the common-law rule at all, 
drains all validity from its historical analy- 
sis. 

 
Lastly, the Court relies on the numerous 

state and federal statutes codifying the 
common-law rule. But this, too, is no sub- 
stitute for reaaoned analysis. True enough, 
the national and state legislatures have 
steadily ratified the drift of the balance 
struck by the common-law rule past the 
bounds of its original intent. And it is true 
as well, as the Court observes, that a pre- 
sumption of constitutionality attaches to 
every Act of Congress. But neither obser- 
vation is determinative of the constitutional 

.Jio issue,.Jpd the doctrine of  deference  that 
the Court invokes is contrary to the princi- 
ples of constitutional analysis practiced 
since Marbury v. Madison, 1 Cranch 137, 2 
L.Ed. 60 (1803). The Court's error on this 
score is far more dangerous than its mis- 
reading of history, for it is well settled that 
the mere existence of statutes or practice, 
even of long standing, is no defense to an 
unconstitutional practice. "[N]o one ac- 
quires a vested or protected right in viola- 
tion  of  the Constitution  by long use, even 

It. "It is clear, of course, that no Act of Con- 
gress can authorize a violation of the Constitu- 
tion." Almeida-Sanchez v. United States, 413 
U.S., at 272, 93 S.Ct., at 2539, 37 L.Ed.2d 596 
(1973). 

when that span of time covers our entire 
national existence and indeed predates it." 
Walz  v. Tax Comm'n, 397 U.S. 664, 678, 90 
S.Ct. 1409, 1416, 25 L.Ed.2d 697 (1970).  See 
also Almeida-Sanchez v. Unit.ed States, 413 
U.S.  266,  93  S.Ct.  2535,  37  L.Ed.2d  596 
(1973);  Roe v. Wade, 410 U.S. 113, 93 S.Ct. 
705,  35  L.Ed.2d   147  (1973);    Furman  v. 
Georgia,  408  U.S.  238,  92  S.Ct.  2726, 33 
L.Ed.2d 346 (1972);  Reynolds v. Sims, 377 
U.S.  533,  84  S.Ct.  1362,  12  L.Ed.2d  506 
(1964).•• Our function in constitutional 
cases is weightier than the Court today 
suggests: where reasoned analysis shows a 
practice to be constitutionally deficient, our 
obligation is to the Constitution, not the 
Congress. 

In sum, the Court's opinion is without 
foundation. It relies on precedents that are 
not precedents. It relies on history  that  
offers no clear rule to impose, but only 
conflicting interests to balance. It relies on 
statutes that constitute, at  best,  no  more 
than an aid to  construction.  The  Court 
never grapples with the warrant require- 
ment of the Fourth Amendment and  the 
cases construing  it.  It  simply  announces, 
by ipae dint, a rule squarely rejecting the 
warrant requirement we  have  favored  for 
so long. 

III 
My  Brother  POWELL concludes: "Logic 

.    would seem to dictate that arrests 
be subject to the warrant..uequirement at .Ji" 
least to  the   same   extent   as   searches." 
Ante, at 830 (concurring). I agree. 

One of the few absolutes of our law is the 
requirement that,  absent  the  presence  of 
one of a few "jealously  and  carefully 
drawn" exceptions, Jones v. Unit.ed States, 
357  U.S.  493,  499,  78 S.Ct.  1253,  1257, 2 
L.Ed.2d 1514 (1958), a warrant be obtained 
prior  to  any  search.11    "[E]xcept  in certain 

II. "(S]earches conducted outside the judicial 
process, without prior approval by judge or 
magistrate, are per se unreasonable under the 
Fourth Amendment-subject only to a few spe- 
cifically established and well-delineated excep- 
tions." Katz v. United States,  389  U.S.  347, 
357, 88  S.Ct. 507, 514, 19 L.Ed.2d  576  (1967). 
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carefully defined classes of eases, a search 
of private property without  proper  oonsent 
is 'unreasonable' [within the meaning of the 
Fourth Amendment] unless it has been au- 
thorized by a valid search warrant."  Ca- 
mara v. Municipal Court, 387 U.S. 52.S, 528- 
529, 87  S.Ct. 1727, 1731,  18  L.:&Ud  930 
(1967). See Cady v. Dombrowski, 413 U.S. 
433,489, 93 S.Ct. 252.S, 2527, 37 L.F.d.2.d 706 
(1973); United States v. United States Dis- 
trict Court, 407 U.S. 297, 315-816, 318, 92 
S.Ct. 2125, 2135-2136, 2187, 32 L.Ed.2.d 752 
(1972);  Coolidge  v. New  Hampshire, 408 
U.S.,  at  454-455,  91 S.Ct., at 1-2002; 
Chime/ v. California, 395 U.S., at 762, 89 
S.Ct., at 2039-2.040; Teny v. Ohio, 89'l U.S. 
1, 88 S.Ct.  1868,  20  L.Ed.2.d  889 (1968); 
Katz v. United States, 389 U.S. 347, 857, 88 
S.Ct. 507, 514, 19 L.:&1.2.d 576 (1967). 

The rule the Court announces today for 
arrests is the  reverse  of  this approach.  It 
is, in essence, the Rabinowitz rule: "The 
relevant test is not whether it  is reasonable 
to procure [an arrest] warrant, but whether 
the  [arrest]  was  reasonable."  United 
States  v. Rabinowitz, 339  U.S. 56, 66,  70 
S.Ct. 430, 485, 94 L.Ed. 653 (1950).  In the 
search context, Rabinowitz has been over- 
ruled, Chime/ v. California, supra, 395 U.S., 
at 764-768, 89 S.Ct., at 2048, and thor- 
oughly diaeredited, see, e. g., United States 
v. United States District Court, supra, 407 
U.S., at 315, and n. 16, 92 S.Ct., at 2136. 
The Rabinowitz approach simply does not 
provide adequate protection for the impor- 
tant  personal  privacy  interests  codified   in 

.J!.n  thilfourth  Amendment.   Given "[t]he his- 
tory of the use, and  not  infrequent  abuse, 
of the power to arrest," Wong Sun v. Unit- 
ed  States, 371 U.S. 471, 479, 83 S.Ct. 407, 
413, 9 L.Ed.2.d 441 (1963), and the fact that 
arrests are, in terms, as fully governed  by 
the Fourth Amendment as searches, the 
logical presumption is that arrests and 
searches should be  treated  equally  under 
the Fourth Amendment. Analysis of the 
interests involved  CODill'DlS  this supposition. 

The Court has typically engaged in a two-
part  analysis  in  deciding  whether  the 

presumption favoring a warrant should be 
given effect in situations where a  warrant 
has not previously been clearly required. 
Utilizing that approach we must now con- 
sider (1) whether the privacy of our citizens 
will be better protected by ordinarily re 
quired a warrant to be issued before they 
may be arrested; and (2) whether  a  war 
rant requirement would unduly burden le- 
gitimate governmental interests. United 
States v. United States District Court, su- 
pra, 407 U.S., at 315, 92 S.Ct., at 2135-2136; 
Camara v. Municipal Court, supra, 387 U.S., 
at 533, 87 S.Ct., at 1733. 

 
The f11'8t question is easily answered. Of 

course, the privacy of our citizens will be 
better protected by a warrant requirement. 
We have recognized that "the Fourth 
Amendment prot.ects people, not places." 
Katz v. United States, supra, 389 U.S., at 
851, 88 S.Ct., at 511. Indeed, the privacy 
guaranteed by the Fourth Amendment is 
quintessentially personal. Cf. Roe v. Wade, 
supra; Doe v. Bolton, 410 U.S. 179, 93 S.Ct. 
789, 35  L.Ed.2d  201 (1973);  Griswold v. 
Connecticut, 381 U.S. 479, 85 S.Ct. 1678, 14 
L.Ed.2.d 510 (1965). Thus a warrant is re- 
quired in search situations not because of 
some high regard for property, but because 
of our regard for the individual, and bis 
interest in his possessions and person. 

"It is not the breaking of his doors, and  
the rummaging of his drawers, that con- 
stitutes the essence of  the offense;  but  it 
ia the invasion of hia indefeasible right of 
personal security, personal liberty, and 

.Jl!rivate property, where that right has .J!.u 
never been forfeited by his conviction of 
some public offense,-it is the invasion of 
this sacred right which underlies and con- 
stitutes the essence of Lord Camden's 
judgment [in the classic English warrant 
ca,e of Entick v. Carrington, 19 How. 
St.Tr.  1029,  95  Eng.Rep.  807 (1765)]." 
Boyd v. United States, 116 U.S. 616, 630, 
6  S.Ct.  524,  532,  29  L.Ed.  746  (1886). 
Not only is the Fourth Amendment di- 

rectly addressed to the privacy of our citi- 
zens,   but   it  speaks   in indistinguishable 



UNITED STATES v. WATSON 839 423 U.S. 448 
 

aa.... s.a... (19'N) 

terms about  the freedom  of  both  persons A warrant requirement for arrests would,  
and property from  unreasonable seizures. of course, minimize the possibility that such  
A warrant  is required  in  the search  situa- an  intrusion  into  the  individual's  sacred 
tion to protect the privacy of the individual, sphere of personal privacy would occur on 
but there can be no less invasion of privacy less than probable cause. Primarily for this 
when the individual himself, rather than his reason, a warrant is required for searches. 
property,  is searched  and  seized. Indeed,   Surely  there is no reason  to  place greater 
an unjustified arrest that forces the individ- trust in the partisan assessment of a police 
ual temporarily to forfeit his right  to con- officer  that there is probable cause for  an  
trol his person and movements and inter- arrest than in his determination that proba- 
rupts the course of his daily business may ble cause exists for a search.u Last Term 
be   more   intrusive   than   an   unjustified the Court unanimously recomized that de- .J.!n 
search. tention of a person cannot be prolonged 

without judicial oversight of the probable- 
"Being arrested and held by the police, cause determination. Gerstein  v. Pugh, 420 

even if for a few hours, is for most per- U.S. 103, 95 S.Ct. 854, 48 L.EcUd 54 (1975). 
sons, awesome and frightening.  Unlike  But  while  Gerstein  may  provide  the  best 
other occasions on which one may be au- protection possible against less-than-proba- 
thoritatively required to be somewhere or  hie-ea.use  warrantless  arrests  based  on  exi- 
do something,  an  arrest  abruptly  subjects   gent circumstances, it  does not fully  protect 
a  person  to  constraint,  and  removes  him   ihe   Fourth   Amendment   rights   at   stake 
to unfamiliar and threatening  suJTOund-  here.  A less-than-probable-cause arrest fol- 
ings. Moreover, this exercise of  control  lowed  by a  Gerstein  release  is as offensive 
over the person depends not just on his to the Fourth Amendment as a less-than- 
willingness to comply with an impersonal probable-cause search that fails to uncover 
directive, such as a summons or subpoena, the evidence sought, and the  requirement  of 
but on an order  which a  policeman  issues  a  warrant  is  as  instrumental  in  protecting 
on the  spot  and  stands  ready  then  and  against  the  one  as  the  other.  Indeed,  the 
there to back up with force.  The security  Court's opinion  in Gerstein expressly  recog- 
of the individual requires that  so abrupt  nizes that  maximum  protection  of  individu- 
and intrusive an authority be granted to al rights can only be realized  !'by  requiring 
public officials only on a guarded basis." a magistrate's review of the factual justifi- 

.J.!n ALI, Model CodWf Pre-arraignment cation prior to any arrest . . ." Id., 
Procedure, Commentary 290-291 (1975). at 118, 95 S.Ct., at 868. 

IZ. In fact, the reasons relating to penonal pri• 
vacy so often Itemized by the Court in requir• 
Ing a warrant to search appear to apply with 
equal force to arrests. In Johnson v. United 
States, 333 U.S. 10, 68 S.Ct. 367, 92 L.Ed. 
(1948), Mr. Justice Jackson laJd down the rea- 
sons for a search warrant in these classic lines: 

"The point of the Fourth Amendment, which 
often Is not grasped by zealous officers, Is not 
that it denies law enforcement the  support  of 
the usual inferences which reasonable men  
draw from evidence. Its protection consists In 
requiring that those inferences be drawn by a 
neutral and detached magistrate Instead of be- 
ing Judged by the officer engaged In the often 
competitive enterprise of ferreting out  crime. 
Any assumption that evidence sufficient to 
support a magistrate's disinterested determina- 
tion to Issue a search warrant will justify the 
officers in  malting a  search  without  a warrant 

would reduce the Amendment to a nullity and 
leave the people's homes secure only in the 
discretion of police officers. Crime, even In the 
privacy of one's own quarters, is, of course, of 
arave concern to society, and the law allows 
such crime to be reached on proper showing. 
The right of officers to thrust themselves Into a 
home is also a grave concern, not only to the 
individual but to a society which chooses to 
dwell In reasonable security and freedom from 
surveillance. When the right of privacy must 
reasonably yield to the right of search is, as a 
rule, to be decided by a judicial officer, not by a 
policeman or Government enforcement agent." 
Id., at 13-14, 68 S.Ct., at 369. 
Substitute "arrest" for "search" and replace 
references to the home with references to the 
person, and the justification for an arrest war- 
rant compellingly emeraes. 
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We oome then to the second part of the 
warrant test: whether a warrant require- 
ment would unduly burden legitimate law 
enforcement interests. Dicta in Gerstein 
answer this question in the affirmative, and 
these concerns are somewhat amplified in 
the concurrence of my Brother POWELL. 
Ante, at 831-832 (POWELL, J., concur- 
ring). I believe, however, that the suggest- 
ed concerns are wholly illusory. Indeed, 
the argument that a warrant  requirement 
for arrests would be an onerous chore for 
the police seems somewhat anomalous in 
light of the Government's concession that 
"it is the standard practice of the Federal 
Bureau of Investigation [FBI] to present its 
evidence to the United States Attorney, and 
to obtain a warrant, before making an ar- 
rest." Brief for United States 26 n. 15. In 
the past, the practice and experience of the 
FBI have been taken as a substantial indi- 
cation that no intolerable burden would be 
presented by a proposed rule of procedure. 
Miranda v. Arizona, 384 U.S. 436, 488--486, 
86  S.Ct.  1602,  1632-1634,  16  L.Ed.2d 694 

.Jin {1966). _LThere is no reason to accord less 
deference to the FBI practice here.11 

 
The Government's assertion that a war- 

rant requirement would impose an intolera- 
ble burden stems, in large part, from the 
specious supposition that procurement of an 
arrest warrant would be necessary  as  soon 
as probable cause ripens. Brief for United 
States 22-24.  There  is no requirement  that 
a search warrant be obtained the moment 
police have probable cause to search. The 
rule is only that present probable cause be 
shown and a warrant obtained before  a 
search is unde rtaken.1' Fed.Rule Crim. 

 
13. The Miranda Court rejected as irrelevant the 

argument that the FBI deals with crimes differ- 
ent from those dealt with by state authorities. 
384 U.S., at 486, 86 S.Ct., at 1634, 16 L.Ed.2d 
694. 

14. The police will, however, encounter prob- 
lems of "staleness" of their information if they 
delay too long in seeking a search warrant.  E. 
g., Sgro v. United States, 287 U.S. 206, 53 S.Ct. 
138, 77 L.Ed. 260 (1932); United States v. Saw- 
yer, 213 F.Supp. 38, 40 (ED Pa.1963). See 
generally Annot., 100 A.L.R.2d 525 (1965). But 

Proc. 41. Cf. Berger v. New York, 388 U.S. 
41, 59, 87 S.Ct. 1873, 1883-1884, 18 L.Ed.2d 
1040 {1967). The same rule should  obtain 
for arrest warrants, where  it  may  even 
make more sense. Certainly, there is less 
need for prompt procurement of  a  warrant 
in the arrest situation.  Unlike  probable 
cause to search, probable cause to arrest, 
once formed will continue to exist for the 
indefinite future, at least if no intervening 
exculpatory facts come to light. See Wil 
son v. United States, 117 U.S.App.D.C. 28, 
325  F.2d  224 (1963), cert. denied, 377 U.S. 
1005, 84 S.Ct. 1941, 12 L.Ed.2d 1053 (1964), 
an41.United States v. Wilson, 342 F .2d 782 .Ji5o 
(CA2 1965)  (both  upholding  delay  of  16 
months   between    formation    of    probable 
cause and issuance of arrest warrant). Cf. 
Hoffa v. United States, 385 U.S. 293, 310, 
87 S.Ct. 408, 417-418, 17 L.Ed.2d 374 (1966). 

 
This sensible approach obviates most of 

the difficulties that have  been  suggested 
with an arrest warrant  rule.  Police  would 
not have to cut their investigation short the 
moment they obtain probable cause to ar 
rest, nor would undercover agents be forced 
suddenly to terminate their work  and  for- 
feit their covers. Godfrey v. United States, 
123 U.S.App.D.C. 219, 358 F.2d 850 (1966). 
Moreover, if in the course of the continued 
police investigation exigent circumstances 
develop that demand an immediate arrest, 
the arrest may be made without fear of 
unconstitutionality, so long as the exigency 
was unanticipated and not used to avoid the 
arrest  warrant requirement.   Cf. Coolidge 
v.   New   H mpal,,ire,  403  U.S.,  at  469-471, 
91  S.Ct.,   at   ID40-2041  (evidence   may be 
seized if  in plain view only if  its discovery is 

 
see People v. Wright, 367 Mich. 611, 116 
N.W.2d 786 (1962). This problem relates, how- 
ever, to the existence at the time the warrant is 
applied for of probable cause to believe the 
object to be seized remains where it was, not to 
whether the earlier probable cause mandated 
immediate application for a warrant. Mascolo, 
The Staleness of Probable Cause in Affidavits 
for Search Warrants: Resolving the Issue of 
Timeliness, 43 Conn.B.J. 189 (1969). This 
problem has no bearing, of course, in connec- 
tion with a warrant to arrest. 
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inadvertent).  Likewise, if  in  the  course of  police  to  secure  a  warrant  as soon  as  they 
the continued investigation police uncover obtain probable cause, the confused officer 
evidence tying the suspect to another crime, would nonetheless be prone to  do so.  If  so, 
they may immediately arrest him for  that  police "would  risk a  court decision  that  the 
crime if  exigency demands it,  and still be in  warrant  had grown stale by the  time it  was 
full conformity  with the warrant rule.   This   used."    Ante, at  832 (POWELL,  J.,  concur- 
is why the arrest  in  this  case  was  not  im-  ring)  (footnote  omitted).  This  fear  is 
proper.11 Other than where police attempt groundless. First, as suggested above, the 
to evade the warrant requirement, the rule  requirement  that  police  procure  a  warrant 
would  invalidate  an arrest only  in  the obvi-  before an arrest is made is rather simple of   
ous situation: where  police,  with  probable  application.  Thus, there is no need  for  the 
cause  but  without  exigent  circumstances,  police  to  find  themselves  in  this "squeeze." 
set  out  to arrest  a suspect.  Such  an arrest  Second.  the "squeeze" is  nonexistent.   Just 
must  be void, even  if  exigency  develops  in     as  it   is  virtually  impoesible  for  probable 

.J1&1 the course of the arrest that,Jyould ordinar- cause for an arrest to grow stale between 
ily  validate  it;   otherwise  the warrant re- the time of formation and the time a war- 

quirement  would  be  reduced  to a toothless   rant is procured, it is virtually impoesible 
prescription.   for probable cause to become stale between 
In   sum    the   requirement  that  officers procurement and arrest.•• Delay by law about 

to  t a    suspect ordinarily obtaina   enforcement  officers  in  executing  an arrest 
warrant  before  they  do  so does not seem warrant  does  not ordinarily  affect  the le- unduly  burdensome   at  least  no  more  bur- gality  of   the arrest.  1 7  .lJlnited   States  v. .Jin 
densome  than  any •other  requirement  that W:I'Json, supra;  Wi.lson v. TvTmr·,•c-,.u1 states, su- 
law  enforcement  officials  undertake a new pra;  Carlo v. United  States, 286 F.2d 841, 
procedure  in  order  to comply  with the die- 846  (CA2),  cert.  denied,  366  U.S.  944,  81 
tates  of  the  Constitution.    Cf. Gerstein  v. S.Ct. l672, L.Ed.2d  855  (1961); United 
Pugh, 420 U.S. 103, 95 S.Ct. 854, 43 L.Ed.2d s ta v.  Joines, 258  F.2d  471 (CA3),  cert. 
54 (1975);   United  States  v. Wade, 388 U.S. denied, 358 U.S_. 880, 79 S.Ct. 118, 3 L.Ed.2d 
218, 87  S.Ct. 1926,  18  L.Ed.2d 1149 (1967); l09   (l958);   Giordenell?  v.  United  States, 
Gilbert  v. California, 388 U.S. 268, 87 S.Ct. 241F  .2d 575( CA ,5)    revd   on other grounds, 
1951,  18  L.Ed.2d  1178  (1967);   Miranda  v. 357  U.S. '80, 78 S.Ct. 1245,2   L.Ed.2d 1503 

'd w; . ;..1.t, 372 (1958).    In   short,  staleness  should   be the 
Arizona, supra;  GJ     eon  v. ainwn,s., least   of t' Offi • . u 
U.S. 336, 83 S.Ct. 792, 9 L.Ed.2d 799 (1968). an   arres mg teers womes. 

It   is  suggested,   however,   that  even  if 
application   of   this   rule  does   not require 

 
15. Although the postal inspectors here antici- 

pated the occurrence of the second crime, they 
could not have obtained a warrant for Wat• 
son's arrest for that crime until probable cause 
formed, just moments before the arrest. A 
warrant based on anticipated facts is prema- 
ture and void. United States v. Roberts, 333 
F.Supp. 786 (ED TeM.1971). 

 
16. Thus, unlike a search warrant, an arrest 

warrant typically does not require execution 
within a specified time period or ..forthwith." 
Compare Fed.Rule Crim.Proc. 41(c) with Rules 
4 and 9. 

 
17. Pre-arrest delay may violate a defendant'• 

due process rights and cause dismissal of the 

· Thus, the practical reasons marshaled 
against an arrest warrant requirement are 

 
charges If the delay Is such as to impair the 
defendant's ability to defend himself or is delib- 
erate and unjustified. United States v. Fein 
berg, 383 F.2d 60, 65 (CA2 1967), cert. denied, 
389  U.S.  1044,  88  S.Ct.  788,  19  L.Ed.2d 836 
(1968); United States v. Harbin, 377  F.2d  78 
(CA4 1967); Godfrey v. United States, 123 U.S. 
App.D.C.  219,  358  F.2d  850  (1966);   Powell v. 

· United States, 122 U.S.App.D.C. 229, 231, 352 
F.2d 705, 707 (1965). The effect of such delay, 
however, Is completely unrelated to the  war- 
rant question. 

 
18. It Is 111ggested that staleness would be most 

Nrious In situations where the original proba- 
ble cause justifying a warrant Is undercut by 
exculpatory evidence, only to be reaffirmed by 
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unimpressive.1' If anything, the virtual 
nonexistence of a staleness problem suggest 
that such a requirement would be less bur- 
densome for police than the search warrant 
rule. And given the significant  protection 
our  citir.ens  will  gain  from  a  warrant   re- 

.J!n  quirement,   accept.ed   Fourth  Amengl(l.en·t 
analysis dictates that a warrant rule be 
imposed. This conclusion, then, answers 
the questions posed by analysis of the com- 
mon-law rule on arrest. In choosing be- 
tween the common law's prescription that a 
warrant ordinarily be obtained for the ar- 
rest of persons suspected of committing leas 
serious crimes, and the common-law excep- 
tion allowing warrantless arrests of sus- 
pects in more serious offenses, the interven- 
tion of our Fourth Amendment and the 
cases developing its application necessarily 
favor the former approach. Thus, I believe 
the proper result is application of the war- 
rant requirement, as it has developed in the 
search context, to all arrests. 

 

IV 

Accordingly, I dissent from the Court's 
contrary holding. It is always diahearten- 
ing when  the Court ignores a  relevant  body 

 
further inculpatory evidence. Why this should 
be a problem baffles me. It should be obvious 
that when the probable caue supporting a 
warrant no loaaer exists, the warrant is void 
and the suspect cannot be arrested. That prob- 
able cause la thereafter again found only tells 
us that, absent exiaency, a subsequent warrant 
should be obtained, not that the void warrant 
should somehow be resurrected. Cf. S610 v. 
United States, 287 U.S. 206, 53 S.Ct. 138, 77 
L.Ed. 260 (1932). 

 
It. The fear that "endless litigation" will  result 

from a warrant rule cannot be credited as an 
additional practical reason against sucb a rule. 
Cf. ante, at 828. Recopition  of  a  constitution- 
al right inevitably results in litigation to  en- 
force that right. We would quickly lose all 
protection from our Constitution If It could 
successfully be argued that  its  guarantees 
should be ignored because if they were recog- 
nized  our  citizen&  would begin to  utert them. 

28.   The  Court  of  Appeals  relied  on  language 
from  Coolidge  v. New  Hampsblre,  to support 

of precedent and eschews any considered 
analysis. It is more so when the result of 
such an approach is a rule that "leave{s] law-
abiding citir.ens at the mercy of the officers' 
whim or caprice," Brinegar v. Unit.ed 
States, 338 U.S. 160, 176, 69 S.Ct. 
1302, 1311, 93 L.Ed. 1879 (1949), and ren- 
ders the constitutional protection of our 
"persons" a nullity. The consequences of 
the Court's casually adopted rationale are 
clear. 

First, the opinion all but answers the 
question raised in Coolidge v. New Hamp- 
shire, 403 U.S., at 480--481, 91 S.Ct., at 2045, 
namely, "whether and under what circum- 
stances an officer may enter a suspect's 
home to make a  warrantless arrest."  Ger- 
stein  v.  Pugh, m  U.S.,  at  113  n.  13, 95 
S.Ct., at 863.• dmittedly, my Brothers -115, . 
STEWART and POWELL do not read the 
opinion to resolve that issue and, indeed, 
the Court purports to leave it open. Ante, 
at 825 n. 6. But the mode of analysis 
utilir.ed here-reliance on the common law 
and federal and state statutes--provides a 
ready answer, as indeed the Court hints by 
its extended discussion of § 120.6 of the 
ALI Model Code of Pre-arraignment Proce- 
dure and its relevant commentary. Ante, 

 
Its conclusion that a warrant was required to 
arrest Watson: 
"Indeed, If Mr. Jllltic:e WHITE Is correct that It 
has generally been assumed that the Fourth 

· Amendment is not violated by the warrantless 
entry of a man's house for purposes of arrest, it 
might be wise to re-examine the assumption. 

 
". . .  The case of  Warden  v.  Hayden,  

(387 U.S. 294, (1967),] where the Court elabo- 
rated a 'bot pursuit' justification for the police 
entry into the defendant's house without a war- 
rant for his arrest, certainly stands by negative 
implication for the proposition that an arrest 
warrant is required in the absence of exigent 
circumstances." 403 U.S., at 480-481, 91 S.Ct., 
at 2045. 
The Court is correct that this language relates 
only to the question reserved both in Gerstein 
v. Pugh, 420 U.S., at 113 n. 13, 95 S.Ct., at 863, 
43 L.Ed.2d 54, and In this case. 
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at  8?.5  n.  6.   See also  Wilgus, 22 Mich.L. erence for the use of arrest warrants. Beck 
Rev.,  at  800 ("For  a felony    . .    one  v. Ohio, 379 U.S., at 96, 85 S.Ct., at 228, 13 
may  break  into  the  dwelling  house to  take  L.Ed.2d 142; Wong Sun  v. Unit.ed  States, ·  
the  felon . ");   id.,  at  558, 803;  9  371 U.S., at 479-482, 83 S.Ct., at 412-415. 
Halabury's  Laws of  England  307 (1909);  1 While some  incentives  for  police  to obtain 
J. Chitty, Criminal  Law  •23;  4 W. Black- arrest warrants remain,D_uhey are only in- .Jiu 
stone, Commentaries •292.  Unless  the ap- direct and have proved  ineffective  in  the 
proach of this opinion is to be fundamental- past in assuring routine application for ar- 
ly rejected, it will be difficult, if not impos- rest warrants  when  the  circumstances  per- 
sible, to follow these sources to any but one mit it. By our holding today, the prefer- 
conclusion-that entry to  effect  a  warrant-  ence for  an  arrest  warrant,  which  the  Court 
less  arrest is permissible. has conceded is the optimal  method  to  pro- 

Second, by paying no attention  whatever tect  our  citir.ens  from  the  affront  of  an 
to the substance of the offense, and con- unlawful arrest, will remain only an ideal, 
sidering only whether it is labeled "felony," one that the Court  will  espouse  but  not the 
Court, in the guise of "conatitutionaliz- enforce. 
ing'' the common-law rule, actually does 
away with it altogether, replacing  it  with 
the rule that the police may, consistent with 
the Constitution, arrest on probable cause 
anyone who they believe has committed any 
sort of crime at  all  Certainly  this  rule 
would follow-lif the legislatures redenomi- 
nated all crimes  as "felonies."  As a  matter 
of substance, it would seem to follow in any 
event from the holding of this case, for the 
Court surely does not intend to accord con- 
stitutional status  to  a  distinction  that  can 
be   readily   changed   by   legislative  fiat.21 

Lastly, the Court surrenders the opportu- 
nity to put teeth in our oft-expressed   pref- 

 
21. 'lbus theCourt calls into question the line of 

state cues holding WlCODstitutional statutes 
authorizing warrantless arrests for mlsdemean• 
ors not committed in the pre1ence of the arrest- 
Ing officer. In re Kellam, 55 Kan. 700, 41 P. 
960 (1895); Robison v. Miner, 68 Mich. 549, 37 
N.W. 21 (1888); Pinkmon v. Verbe11. 78 Mich. 
573, 44 N.W. 579 (1889); Gunderson v. Strueb• 

Ing, 125 Wis. 173, 104 N.W. 149 (1905); Ex 
Rhodes, 202 Ala. 68, 79 So. 462 (1918). 

Of course, such a result (or, indeed, the result I 
espouse herein) may still be sustained under 
the pertinent provisions of the state constitu- 
tion. Cf. Oregoa v. Hass, 420 U.S. 714, 726 
(1975) (MARSHALL. J., dissenting). 

22. After today there are two primary incentives 
for the police to obtain an arrest  warrant. 
First, the Court has suggested, but never held, 
that a stronger showing of probable cause may 
be needed to justify a warrantless arrest than 
would be required if a warrant had been 
obtained. Wong Sun v. United States, 371 U.S. 
471, 479-480, 83 S.Ct. 407, 412-4 13, 9 LEd.2d 

V 
 

Having disposed of the suggestion that 
the Fourth Amendment requires a warrant 
of arrest before the police may seir.e our 
persons, the Court turns its attention, brief- 
ly, to whether Watson voluntarily consent- 
ed to the search of his automobile. I have 
suggested above that because this issue is 
of some complexity and has not been thor- 
oughly briefed for us I would remand this 
case for initial consideration of the question 
by the Court of Appeals. The Court, how- 
ever, finds the question simplicity itself. It 
applies the "totality of  the  circumstances" 

 
441 (1963 ). Cf. United States v. Ventresca, 380 
U.S. 102, 106, 85 S.Ct. 741, 744-745, 13 L.Ed.2d 
684 (1985) (searches). 'Ibis  two-tier  standard 
of probable cause may prove too slippery for 
ready   application,   however,   especially given 

· the already Imprecise definition of probable 
cause Itself, Carron V. United States, 267 U.S., 
at 161, 45 S.Ct., at 288, 69 L.Ed. 543. What the 
Court intends, I suspect, is simply that the 
evidence of probable cause supporting a war- 
rantless arrest will be subjected to closer scru- 
tiny than that underlying a warrant-supported 
arrest. 

'lbe second Incentive for police to obtain a 
warrant is that they may desire to present their 
evidence to a magistrate so as to be sure that 
they have probable cause. If probable cause is 
lacking, the police will then have an opportuni• 
ty to gather more evidence rather than  make 
an Illegal arrest that would result in suppres- 
sion of any evidence seized. 
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test established in Schneckloth v. Busta- 
monte, 412 U.S. 218, 98 S.Ct. 2041, 36 
L.Ed.2d 854 (1973), and treats the question 
as merely requiring the application of set- 
tled law to the facts before us. 

That is not the case. Wat.son was in 
custody when his consent  was  obtained. 
The lack of custody was of decisional impor- 
tance in Schneckloth, which repeatedly dis- 
tinguished the case before it from one in- 
volving a suspect in custody. Id., at 282, 240-
241,  and  n. 29, 246-248,  and  n. 36, 93 
S.Ct., at 2050, 20542055, 0058.  The Court 
held: 

"Our decision today is a narrow  one. 
We hold only that when the subject of a 
search is not in custody and the State 
attempts to justify a search on  the basis 
of      his     consent,     the     Fourth     and 

..J!.n Foumenth Amendments require that it 
demonstrate  that the consent  was in fact 
voluntarily given, and not the result of 
duress or coercion, express or implied." 
Id., at 248, 93 S.Ct. at 2n59 (emphasis 
added). 

Not once, but twice, the question the Court 
today treats as settled was expreealy re- 
aerved: 

"[T]he present case does not require a 
determination of the proper standard to 
be applied in assessing the validity of a 
search authorized solely by an alleged 
consent that is obtained from a person 
after he bas been placed in custody." Id., 
at 241 n. 29, 93 S.Ct., at 2055. 

See also id., at  247 n. 36, 98 S.Ct., at 0058. 
I adhere to the views expressed in my 

dissent in Schneckloth, id., at Z'l7, 98 S.Ct., 
at 2073, and therefore believe that the 
Government must always show that a per- 
son who consented to a search did so know- 
ing he had the right to refuse.  But  even 
short  of   this  position,  there  are  valid rea- 

 
2S. Many Courts of  Appeals  have  recognized 

that a custodial consent is  different  in  kind 
from one obtained from a person not in custo- 
dy, and have placed a stiff burden on the 
Government   to  validate  the  consent.   United 

 
sons for application of such a rule to con- 
sents procured from suspects held in custo- 
dy. It was, apparently, the force of those 
reasons    that    prompted    the    Court  in 
Schneckloth  to  reeerve  the  question. Most 
significantly, we have previously accorded 
constitutional recognition to the distinction 
between custodial and non-custodial police 
contacts. Miranda v. Arizona, 384 U.S., at 
477-478,  86  S.Ct.,  at   1629-1630.   Indeed, 
Schneckloth directly relied on Miranda's ar- 
ticulation of that distinction to reach its 
conclusion. 412 U.S., at 232, 98 S.Ct., at 
0050. Thus, while custodial interrogation is 
inherently coercive, and any consent there- 
by obtained necessarily suspect, Miranda 
(and Schneckloth ) expressly reject the no- 
tion that there is anything inherently coer- 
cive about general noncustodial interroga- 
tion. 384 U.S., at 477-478, 86 S.Ct., at 
1629-1630;   412  U.S.,  at  247,  98  S.Ct., at 
0058. For this reason it is entirely appro- 
priate to place a  substantial!y greater  bur- 
den on the GovernmenU,_to validate a con- .J!.H 
sent obtained from a suspect following cus- 
todial interrogation, however brief. In- 
deed, it is difficult, if not impossible, to 
square a contrary conclusion with Miranda. 
A substantially greater burden on the 
Government means, quite obviously, that 
the fact of custody is not merely another 
factor to be considered in the "totality of 
the circumstances."• And, in my view, it 
means that the Government must show that 
the suspect knew be was not obligated to 
consent to the search. 

Whether after due  consideration  the 
Court would accept this view or not, it is a 
surrender of our judicial task altogether to 
ignore the question. And, equally disturb- 
ing, it is a distortion of our precedent to 
pretend that what seemed a difficult and 
complex problem three years ago is no prob- 
lem at all today. 

I respectfully dissent. 

States  v. Rothman, 492  F.2d 1260,  1265 (CA9 
1973); United States v. Nikrasch, 367 F.2d 740, 
744  (CA7  1966);   Judd  v.  United  States, 89 
U.S.App.D.C. 64, 66, 190 F.2d 649, 651 (1951). 
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Two defendants were convicted in the 

Court.a of New York, and the eonvictions 
were afiumed by the Supreme C',ourt, Ap- 
pellat.e Division, First Department, 55 
A.D.2.d 859, 390 N.Y.8.2.d 769, and by the 
Supreme Court, Appellat.e Division, Seeond 
Department, 56 A.D.2.d 937, 392 N.Y.S.2.d 
848. The convictions  were  again  affirmed 
by the Cowt of Appeals of New York, 45 
N.Y.2.d 300, 880 N.E.2d 224, 408 N.Y.S.2.d 
395.    After  noting  probable  jurisdiction of 
the appeals to address a constitutional ques- 
tion, the Supreme Court, Mr. Justice Ste- 
vena, held that: (1) distinction between 
warrantless aeizure in open area and such a 
seizure on privat.e premiaea ia of equal force 
when aeizure of person is involved; (2) zone 
of privacy is nowJiere more clearly defined 
than when bounded by unambiguoU8 physi- 
cal dimensions of individual's home, and at 
very core of Fourth Amendment stands 
right of man to retreat int.o his own home 
and there be free from unreasonable 
government intrusion, and this iB true u 
against aeizures of property and aeizures of 
person; and (8) Fourth Amendment prohib- 
its police from making wammtless and non- 
consensual entry int.o 8U8pect's home in or- 
der t.o make routine felony-arrest, and New 
York statutes which in terms  authomed 
police officers t.o enter private residence 
without wamLnt and with force if necessary 
t.o make routine felony arrest were uncon- 
stitutional as inconsistent with Fourth 
Amendment. 

Mr. Justice Blackmun filed a concur- 
ring opinion. 

Mr. Justice Whit.e dissented and filed 
opinion in which Mr. Chief Justice Burger 
and Mr. Justice Rehnquist joined. 

Mr. Justice Rehnquist also filed a sepa- 
rat.e dissenting opinion. 

1. Arreet 88 
Conatltutional Law c1.=>262 

Fourth Amendment t.o Unit.ed States 
Constitution, made applicable t.o states by 
Fourteenth Amendment, prohibits police 
from making warrantless and  noncoll8ensu- 
al entry int.o suspect'& home in order t.o 
make routine felony-arrest, and New York 
statutes which in terms authorized police 
officers t.o enter privat.e residence without 
warrant and with force  if  necessary  t.o 
make routine felony-arrest were unconsti- 
tutional as inconsistent with Fourth 
Amendment.  U.S.C.A.Const.  Amends.  4, 
14; CPL N.Y. Ial.80, 140.15, subd. 4. 

2. Arnst 
Officer's declaration of purpose t.o ar- 

rest defendant, when knocking on defend- 
ant's door, is unnecessary when exigent cir 
cumstances are present. U.S.C.A.C.Onst. 
Amend. 4. 

3. Federal Coarta t=>508 
Even if constitutional issue was not 

raised in trial courts, it was properly before 
United States Supreme Court for review 
where highest court of state had pasaed 
upon it. 

4. Searches and Seizures -=-7(1) 
Among evils motivating framing and 

adoption of Fourth Amendment were indis 
criminate searches and seizures conducted 
under authority of "general warrants," but 
evil t.o be prevented was broader than abuse 
of general wammt. U.S.C.A. Const. 
Amend. 4. 
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5. Arrest -=-62 
Simple language of Fourth Amend- 

ment applies equally to seizures of penons 
and to seizures of property, and warrantless 
arrest of person is species of "seizure" re- 
quired by amendment to be reasonable. 
U.S.C.A.Const. Amend. 4. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

6. Searchea and Selnra •7(10) 
Physical entry of home is chief evil 

againBt which wording of Fourth Amend- 
ment is directed. U.S.C.A.Const. Amend. 4. 

7. Searche11 and Selmres -=-7(5) 
Protection afforded by Fourth Amend- 

ment consists in requiring that inferences, 
allowed to be drawn by reasonable men 
from evidence, be drawn by neutral and 
detached magistrate, a judicial officer, and 
not by policemen or government enforce- 
ment agent. U.S.C.A.Conat. Amend. 4. 
8. Searches and Seizures e=-7(10) 

It is basic principle of Fourth Amend- 
ment law that searches and seizures inside 
home without warrant are presumptively 
unreasonable, and that search or seizure 
canied out on suspect's premises without 
warrant is per se unreasonable unless police 
can show that it falls within one of careful- 
ly designed set of exceptions baaed on pres- 
ence of "exigent circumstances." U.S.C.A·. 
Const. Amend. 4. 

9. Searches and Seizures =3.3(4) 
Seizure of property in plain view in- 

volves no invasion of privacy and is pre- 
sumptively reasonable, assuming that there 
is probable cause t.o asaociate property with 
criminal activity, and objects such as weap- 
ons or contraband found in public place may 
be seized without warrant. U.S.c.A.Const.· 
Amend. 4. 

10. Arrest 
Distinction between warrantless sei- 

zure in open area and such a seizure on 
privare premises is of equal force when 
seizure of person is involved. U.S.C.A. 
Const. Amend. 4. 

IL Searches and Seizures e=o3.3(2) 
Probable cause for belief that certain 

articles subject to seizure are in dwelling 
cannot alone justify search without  war- 
rant. U.S.C.A.Comt. Amend. 4. 

12. Arnst e:::>65 
Searches and Seizures 7(10) 
Area that may legalJy be searched is 

broader when executing  search  warrant 
than when executing arrest  warrant  in 
home, but zone of privacy is nowhere more 
clearly defined than when bounded by un- 
ambiguous physical dimensiona of individu- 
al's home, and at very core of Fourth 
Amendment stands right of man to retreat 
into his own home and there be free Crom 
unreaaonable   government   intrusion,  and 
this is true as against seizures ot property 
and seizures of person. U.S.C.A.Const. 
Amend. 4. 

13. Seafthes and Seizures ..,.7(10) 
C..tegory of property that may  be  

seized with waJTant, comistent with Fourth 
Amendment, inchidea mere evidence. U.S. 
C.A.Conat. Amend. 4. 

14. Searches and Seizurff $:=>7(10) 
Prohibitions of Fourth Amendment 

protect against invasion, by electronic 
eavesdropping, of individual's privacy in 
phone booth not owned by him. U.S.C.A. 
Const. Amend. 4. 

15. Criminal I.w ,99 
That arrest was illegal does not pre- 

clude  trial  of   defendant.     U.S.C.A.Const. 
Amend. 4. 

16. Conatltatioaal Law $oof5 
Longstanding, widespread practice is 

not, as such. immune from constitutional 
acrutiny, but neither is it to be lightly 
brushed aside, and this is particularly so 
when constitutional standard is as amor- 
phous as word "reuonable" and when cus- 
tomary and contemporary norms necessari- 
ly play large role in constitutional analysis. 
U.S.C.A.Const. Amend. 4. 
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(a) The physical entry of the home is 
By invoking state constitutional provi- 

sion, state eourt immunizes its decision 
from review by United States Supreme 
Court. 

18. Arre&t 411=>65 
Searchea and Seizures 4=>'1(10) 
If there is sufficient evidence of citi- 

the chief evil against which the wording of 
the Fourth Amendment is directed. To be 
arrested in the home involves not only the 
invasion attendant to all arrests, but also an 
invasion of the sanctity of the home, which 
is too substantial an invasion to allow with- 
out a warrant, in the absence of exigent 
circumstances, even when it is accomplished 

r.en's participation in felony to persuade · under statutory authority and when proba- 
judicial officer that his arrest is justified, it 
is constitutionally reasonable to require him 
to open his doors to officers of the law, and 
thus for Fourth Amendment purposes ar- 
rest warrant founded on probable cause im- 
plicitly carries with it limited authority to 
open dwelling in whieh suspect lives when 
there is reason to believe suspect is within. 
U.S.C.A.Const. Amend. 4. 

 
Syllabus• 

These appeals eballenge the constitu- 
tionality of New York statutes authorizing 
police officers to enter a private residence 
without a warrant and with force, if neces- 
sary, to make a routine felony arrest. In 
each of the appeals, police officers, acting 
with probable cause but without  warrants, 
had gone t.o the appellant's residence t.o 
arrest the appellant on a felony charge and 
had entered the premises without the con- 
sent of any occupant. In  each  ease,  the 
New York trial judge held that the war- 
rantless entry was authorized by New York 
statutes and refused to suppress  evidence 
that was seized upon the entry. Treating 
both cases as involving routine arrests in 
which there was ample time to obtain a 
warrant, the New York  Court  of  Appeals, 
in a single opinion, ultimat.ely affmned the 
convictions of both appellants. 

Held : The Fourth Amendment, made 
applicable to the States by the Fourteenth 
Amendment, prohibit.a the police from mak- 
ing a warrantless and nonconsensual entry 
into a suspect's home in order to make a 
routine felony arrest. Pp. 1378-1888. 

• lbe syllabus constitutes no part of the opinion 
of the Court but bas been prepared by the 
Reporter of Decisions for the convenience of 

ble cause is present. In terms that apply 
equally to seizures of property and to sei- 
zures of persons, the  Fourth  Amendment 
has drawn a f"u-m line at the entrance to the 
house. Absent exigent circumstances, that 
threshold may not reasonably be crossed 
without a warrant. Pp. 1378-1388. 

(b) The reasons for upholding warrant-- 
less arrests in a public place, cf. United 
St.ates v. Watson, 423 U.S. 411, 96 S.Ct. 820, 
46 L.Ed.2.d 598, do not apply to warrantless 
invasions of the privacy of the home. The 
common-law rule on warrantless home ar- 
rests was not as clear as the rule on  arrest.a 
in public places; the weight of authority as 
it appeared to the Framers of the.Jlourth .J!.H 
Amendment was to the effect that a war- 
rant was required for a home arrest, or at 
the minimum that there were substantial 
risks in proceeding without one. Although 
a majority of the States that have taken a 
position on the question permit warrantless 
home arrests even in the absence of exigent 
circumstances, there is an obvious declining 
trend, and there is by no means the kind of 
virtual unanimity on this question that was 
present in United States v. Watson, supra, 
with regard to warrantless public arrests. 
And, unlike the situation in Watson no fed- 
eral statutes have been cited to indicate any 
congressional determination that warrant,.. 
less entries into the home are "reasonable." 
Pp. 1382-1388. 

(c) For Fourth Amendment purposes, 
an arrest warrant founded on probable 
cause implicitly carries with it the limited 
authority to enter a dwelling in which the 
suspect lives when there is reason to believe 
the suspect is within. P. 1388. 

the reader.   See United  States v. Detroit  Lum 
ber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 
LEd. 499. 



 

45 N.Y.2.d 800, 408 N.Y.S.2.d 395, 380 
N.E.2.d ZM, reversed and remanded. 

 
 

 
William E. Helleratein, New York  City, 

for appellant in both cases. 
Peter L Zimroth, New York City, for 

appellee in both cases. 

Mr. Justice STEVENS delivered the opin- 
ion of the C,ourt. 

These appeals challenge the constitution- 
ality of New York statutes that authorize 
police officers to enter a private residence 
without a warrant and with force, if neces- 
sary, to make a routine felony arrest. 

The important constitutional question 
present.eel by this challenge has been ex- 
pressly left open in a number of our prior 
opinions. In United States v. Watson, 423 
U.S. 411, 96 S.Ct. 820, 46 L.Ed.2.d  598,  we 
upheld  a  warrantless  "midday  public  ar- 
rest," expressly noting that the case did not 

..1!71 pose "the still  unsettled  qu on . 
'whether and under what circumstances an 
officer may enter a suspect's home  to  make 
a WUTa11tlesa arrest.'" Id., at 418, n. 6, 96 

J. See also UDited States v. Watson, 423 U.S., at 
"33, 96 S.Ct., at 832 (STEWART, J., concur- 
ring); id., at "32--433, 96 S.Ct., at 832 (POW- 
ELL, J., concurring); Gerstein v. Pugh, 420 U.S. 
103, 113, n. 13, 95 S.Cl 854, 863 n. 13, 43 
L.Ed.2d 54; Coolldge v. New Hampsblre, 403 
U.S. 443, 474-481, 91 S.Ct. 2022, 2042- 2045, 29 
LEd.2d 564; Jones v. United States, 357 U.S. 
493, 499--500, 78 S.Ct. 1253, 1257-1258, 2 
LEd.2d 1514. Cf. United Statn  v.  Santana, 
427  U.S.  38, 96  S.Ct.  2406, 49  L.Ed.2d 300. 

2.  See Stat& v. Perez, 277 So.2d 778 (1973), cert. 
denied, 4U U.S. 1064, 94 S.Ct. 570, 38 LEd.2d 
-468. 

S. See Slate v. Cook, 115 Ariz. 188, 56' P.2d 877 
(1977) (resting on both state and federal consti- 
tutional provisions); People  v.  Ramey,  16 
Cal.3d 263, 545 P.2d 1333 (1976), cert. denied, 
429 U.S. 929, 97 S.Ct. 335, 50  LEd.2d  299  
(lltate and federal); People  v.  Moreno,  178 
Colo. 488, 491 P.2d 575 (1971) (federal only); 
State v. Jones, 274 N.W.2d 273 (Iowa 1979) 
(lltate and federal); StaUJ v. Platten, 225 Kan. 
764, 594 P.2d 201 (1979) (state and federal); 
Commonwealth v. Forde, 367 Mass. 798, 329 
N.E.2d 717 (1975) (federal only); State v. Ol- 
son, 287 Or. 157, 598 P.2d 670 (1979) (state and 
federal);   Ccmmonwealth  v.  Williams, 483 Pa. 

S.Ct., at 825, n. 6.1 The question has been 
answered in different ways by other appel- 
late courts. The Supreme Court of Florida 
rejected the constitutional attack,1 as did 
the New York Court of Appeals, 45 N.Y.2d 
300, 408 N.Y.S.2.d 895, 380 N.E.2d 224 in 
this case. The courts· of last resort in 10 
other States, however, have held that unless 
special circumstances are present, warrant- 
Jess arrests in the home are unconstitution- 
al.1 Of the seven United States Courts of 
Appeals that have considered the question, 
five have expressed the opinion that such 
arrests are unconstitutional.' 

[1] _1_Last Term we noted probable juris- ..i!'• 
diction of  these appeals in order to address 
that question. 489 U.S. 1044, 99  S.Ct.  718, 
58 L.F.d.2d 708. Aft.er hearing oral argu- 
ment, we set the case for reargument this 
Term.    441  U.S.  930,  99  S.Ct.  2049, 60 
L.Ed.2.d 658. We now reverse  the  New 
York Court of Appeals and hold that the 
Fourth Amendment to the United States 
C.Onstitution, made applicable to the States 
by the Fourteenth Amendment, Mapp v. 
Ohio, 367 U.S. 643, 81 S.Ct. 1684, 6 LEd.2d 

293, 398 A.2d  1177 (1978) (federal only);  State 
v. McNeal, 251 S.E.2d 484 (W.Va.1978) (state 
and federal); Lauch v. State, 84  Wis.2d  587, 
267 N.W.2d 278 (1978) (state and federal). 

 
4. Compare United Stat&s v. Rfted, 572 F.2d 412 

(CA2 1978), cert. denied, sub nom. Goldsmith 
v. United Slates, "39 U.S. 913, 99 S.Ct. 283, 58 
LEd.2d 259; United States v. Killebrew, 560 
F.2d 729 (CA6 1977); United States v. Shye, 
492 F.2d 886 (CA6 1974); UniUd States v. 
Houle, 603 F.2d 1297 (CAB 1979); United 
States v. Prescott, 581 F.2d 1343 (CA9 1978); 
Dorman v. United States, 140 U.S.Ap p.D.C. 
313, "35 F.2d 385 (1970), with United States v. 
Wllllams, 573 F.2d 348 (CA5 1978); United 
States ex rel. Wright v. Woods, 432 F.2d 1143 
(CA7 1970), cert. denied, 401 U.S. 966, 91 S.Ct. 
983, 28 L.Ed.2d 248. Three other Circuits have 
assumed without deciding that warrantless 
home arrests are unconstitutional. United 
States v. Bradley, 455 F.2d ll81 (CAI 1972); 
United States v. Davis, 461 F.2d 1026 (CA3 
1972); Vance v. North Carolina. 432 F.2d 984 
(CA4 1970). And one Circuit has upheld such 
an anest without discussing the constitutional 
Issue. Michael v. United States. 393 F.2d 22 
(CAIO 1968). 
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1081; Wolf v. Colorado, 338 U.S. 25, 69 
S.Ct. 1359, 93 L.F,d. 1782, prohibits the po 
lice from making a warrantless and noncon- 
sensual entry into a suspeet's  home in order 
to make a routine felony arrest. 

We first state the facts of both cases in 
some detail and put to one side certain 
related questions that are not presented by 
these records. We then explain why the 
New York statutes are not consistent with 
the Fourth Amendment and why the rea- 
sons for upholding warrantless arrests in a 
public place do not apply to warrantless 
invasions of the privacy of the home. 

 
I 

On January 14, 1970, after two days of 
intensive investigation, New York detec- 
tives had a&iembled evidence sufficient to 
establish probable cauae to believe that 
Theodore Payton had murdered the mana- 
ger of a gas station two days earlier. At 
about 7:30 a. m. on January 16, six ofiieen 
went to Payton's apartment in the Bronx, 

S. A thorough teareh of the apartment resulted 
in the sei%u.re of additional evidence tending to 
prove Payton's guilt, but the prosecutor stipu- 
lated that the officers' warrantless search  of 
the apartment was illegal and that all  the 
seized evidence except the shell casing should 
be suppressed. 

''MR. JACOBS: There's no question that the 
evidence that was found In bureau drawers and 
In the closet was illegally obtained. I'm per- 
fectly willing to concede that, and I do so in my 
memorandum of law. There's no  question 
about that." App. 4. 

I. "At the time in question,  January  15,  1970, the 
law applicable to the police conduct related 
above was governed by the Code of Criminal 
Procedure. Section 177 of the Code of Crimi 
nal Procedure as applicable to this case recited: 
'A peace officer may, without a warrant, arrest 
a person, .  .  .   3.   When a felony has In  
fact been committed, and he has  reasonable 
cause for believing the person to be arrested to 
have committed it.' Section 178 of the Code of 
Criminal Procedure provided: 'To make an ar- 
rest, as provided in the last secUon (177]. the 
officer may break open an outer or inner door 
or window of a building. If. after notice of his 
office and purpose, he be refused admittance.• " 
84 Misc.2d 973, 974-975. 376 N.Y.S.2d 779, 780 
(Sup.Ct., Trial Tenn, N.Y. County, 1974). 

7. "Although Detective Malfer knocked on tbe 
defendant's door, it Is not established that at 

intending to arrest him. They had not 
obtained a warrant. Although light and 
music emanated from the apartment, there 
was no response to their knock on the metal 
door. They summoned emergency assist- 
ance and, about 30 minutes later, used 
crowban to break open the door and enter 
the apartment. No  one  was  there.  In 
plain view, however, was a .30-caliber shell 
casing that was,.beized and later admitted .J!n 
into evidence at Payton's murder trial.1 

[2) In due course Payton surrendered  to 
the police, was indicted for murder, and 
moved to suppress the evidence taken from 
his  apartmenL  The  trial  judge  held  that 
the W&IT&ntleas and forcible entry was au- 
thori:zed by the New York Code of Criminal 
Procedure,• and that the evidence in plain 
view was properly sei:zed. He found that 
exigent circumstances justified the officers' 
failure to announce their purpose before 
entering the apartment as required by the 
atat ute.7 He had no.J9CCaSion, however, to .J!n 
decide   whether  those  circumstances  also 

this time he announced that his purpose was to 
arrest the defendant. Such a declaration of 
purpose ia llDJ1eCeSSarY when exigent circum- 
stances are present (People  v.  Wojciechowski, 
31  AD.2d  658,  296  N.Y.S.2d  524;   People v. 
Mcllwain,  28  A.D.2d   711,  281  N.Y.S.2d 218). 

" 'Case law has made exceptions from the 
statute or common-law rules for exigent cir 
cumstances which may allow dispensation with 
the  notice   .    .    .    It  has  also  been  held or 
suggested that notice ls  not  required if there is 
reason to believe that it will allow an escape or 
increase unreasonably the physical risk to the 
police or to Innocent persons.' (People v. 
Floyd. 26  N.Y.2d  558, 562,  312  N.Y.S.2d 193, 
260 N.E.2d 815.) 

'-ib e facts of this matter indicate that a 
grave offense bad been committed; that the 
suspect was reasonably believed to be armed 
and could be a danger to the community; that  
a clear showing of probable r.ause existed and 
that there was strona reason to believe that the 
suspect was In the premises being entered and 
that he would escape if not swiftly ap- 
prehended. From this fact the court finds that 
exigent circumstances existed to justify non- 
compliance with section 178. The court holds, 
.th erefore, that the entry into defendant's apart- 
ment was valid." Id., at 975, 376 N.Y.S.2d, at 
780-781. 



 

would have juatiiied the failure t.o obtain a· 
warrant, because he concluded that the 
wammtless entry  was  adequately  mp- 
ported by the statute without regard to the 
circumstances.  The  Appellate  Division, 
First Department, 1111Dmarily aff'inned.1 

On :March 14, 1974, Obie Riddick was 
arrest.eel for the commission of two armed 
robberies that had occurred in 1971. He 
had been identified by the victims in June 
1973, and in January 1974 the police had 
learned his address. They did not obtain a 
warrant for his arrest. At about noon on 
March 14, a detective, accompanied by three 
other officers, knocked on the door of the 
Queens house where Riddick was living. 
When his young son opened the door, they 
could aee Riddick sitting in bed covered by 
a sheet. They entered the house and placed 
him under arrest. Before  permitting  him 
to dress, they opened a chest of drawers 
two feet from the bed in search of weapons 
and found narcotics and related parapher- 
nalia. Riddick was subsequently indicted 
on narcotics charges. At a suppression 
hearing, the trial judge held that the war- 
rantlesa entry into his home was authorized 
by the revised New York statute,• and that 

8. 55 A.D.2d 859,390 N.Y.S.2d 769 (1976). 

9. New York Crim.Proc.Law § 140.15(4) 
(McKinney 1971) provide., with respect to ar- 
rest without a WaJTant: 

"Ill order to effect such an arrest, a police 
officer may enter premises In which be reason- 
ably believes such penon to be present, under 
the same circumstances and In the same man 
ner as would be authorized,  by the  provisions 
of subdivision$ four and five of llectlon 120.80, 
if he were attempting to make such arrest pur- 
llWIDt to a warrant of arrest." 
Section 120.80, governing execution of arrest 
warrants, provides In relevant part: 

"4.    In order  to  effect  the  arrest, the police 
officer may, under circumstances and In a man- 
ner prescribed in thJs subdivision, enter any 
premises in which he reasonably believes the 
defendant to-be present. Before such entry, he 
must give, or make reasonable effort to give, 
notice of his authority and pmpose to an occu- 
pant thereof,  unless  there is reasonable cauae 
to believe that  the aivina of  such notice will: 

"(a) Result in the defendant escaping or at- 
tempting to escape; or 

"(b) Endanger the life or safety of the officer 
or another person; or 

the search of the imDlfilljate area was rea- _l!n 
sonable under Chime! v. California, 395 U.S. 
752, 89 S.Ct. m84, 28 L.F.d.2.d  685...  The 
Appellate Diviaion, Second Department, af- 
f'mned the denial of the suppression mo- 
tion." 

The New York Court of Appeals, in a 
single opinion, aff'irmed the convictions of 
both Payt.on and Riddick. 45 N.Y.2.d SOO, 
408 N.Y.8.2d 895, 880 N.E.2d 224 (1978). 
The court recognized that the question 
whether and under what circumstances an 
officer may enter a suspect'• home to make 
a wammtleu arrest had not been settled 
either by that court or by this Court.u In 
answering that question, the majority of 
four judges relied primarily on it.s percep- 
tion that there is a 

" . substantial difference between 
the intrusion which attends an entry for  
the  purpose of searching the  premises and 
that which results from an entry for the ..J!ao 
purpose of.JJ_naking an arrest, and [a] 
significant difference in the governmen- 
tal interest in achieving the objective of 
the intrusion in the two instances.'' Id., at 
310, 408 N.Y.s.2d, at 399, 880 N.E.2d, 
at 228-229.11 

"(c) Result In the destruction, damaging or 
secretion of material evidence. 

"5. If the officer is authorized to  enter 
premises without giving notice of his authority 
and purpose, or If after giving such notice he is 
not admitted, he may enter such  premises,  and 
by a breaking if necessary." 

10. App. 63--66. 
 

11. 56 A.D.2d 937, 392 N.Y.S.2d 848 (1977). 
One justice dissented on the ground that the 
officers' failure to announce their authority and 
purpose before entering the house made the 
arrest illegal as a matter of state law. 

 
12. 45 N.Y.2d. at 309-310, 408 N.Y.S.2d, at 399, 

380 N.E.2d, at 228. 
 

13. The majority continued: 
"In the case of the search, unless appropri- 

ately limited by the terms of a warrant, the 
incursion on the householder's domain normal- 
ly will be both more extensive and more inten 
sive and the resulting Invasion of his privacy of 
greater magnitude than what might be expect- 
ed to occur on an entry made for the purpose 
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..J!.11..J.The majority supported its holding by not- unless  there  are  exigent  circumstances."15 
ing the "apparent historical acceptance" of Starting from the premise that, except in 
wammtless entries  to make felony arrests, carefully  circumscribed  instances,   "the 
both in the English common law and in the Fourth Amendment forbids police entry 
practice of  many American Statee.u into a private home to  search for  and seize 

an object without a warrant," 11 the dissen• 
Three  members of  the  New York Court ters  reasoned  that an  arrest  of  the person 

of  Appeals dissented  on this issue because involves an even greater invasion of privacy 
they believed  that the Constitution requires and should therefore be attended with at 

the  police  to  obtain  a "warrant  to enter a least as.J.lre&t a measure of constitutional .,llu 
home in  order  to arrest  or sei1.e a  pe1'80n, protection.I' The dissenters noted "the ex- 

of effecting his arrest. A search by its nature 
contemplates a possibly thorough rummagin& 
through possessions, with concurrent upheaval 
of the owner's chosen or random placement of 
goods and articles and disclosure to the search- 
ers of a myriad of personal items and details 
which Ile would expect to be free from scrutiny 
by uninvited eyes. Tbe householder by the 
entry and 1earch of his residence is stripped 
bare, in areater or lesser deeree, of the privacy 
which normally surrounds him in bis daily liv• 
ing, and, lf he should be absent, to an extent of 
which he will be unaware. 

"Entry for the purpose of arrest may be ex• 
pected to be quite different. While the taking 
into custody of the person of the householder is 
unquestionably of grave import, there ls no 
accompanying prying into the area of expected 
privacy attending his possessions and affairs. 
That perlOlllll seizure alone does not require a 
warrant was established by United States v. 
Watson (423 U.S. 411, 96 S.Ct. 820, 46 L.Ed.2d 
598, supra), which upheld a warrantle,s arrest 
made in a public place. In view of the minimal 
intrusion on the elements  of  privacy  of  the 
home which results from entry on the premises 
for making an arrest (u compared  with  the 
gross intrusion which attends the arrest itself), 
we perceive no sufficient reason for distin- 
guishing between an arrest  in  a  public  place 
and an arrest In a residence. To the extent that 
an arrest will always be distasteful or offen- 
sive, there ts little reason to assume that arrest 
within the home is any more so than arrest ln a 
public place; on the contrary, it may well be 
that becaUR of the added exposure the latter 
may be more objectionable. 

"At least as important, and perhapi even 
more so, In concluding that entries to make 
arrests are not 'unreasonable'--the substantive 
test under the constitutional proscriptionsis 
the objective for which they are made, 'riz., the 
arrest of one reasonably believed to have com- 
mitted a felony, with ruultant protection to the 
community. The 'reasonableness' of any gov• 
emmental Intrusion is to be judged from twc;, 
perspectives--tbat of the defendant, consider• 
ing the depee and scope of the invui011 of bis 
person or property; that of the People, weigh- 
ing the objective and imperative of governmen- 
tal action. The community's Interest In the 

apprehension of criminal suspects ts of a higher 
order than is lts concern for the recovery of 
contraband or evidence; normally the hazards 
created by the failure to apprehend far exceed 
the rlska wblch may follow nonrecovery." Id., 
at 310-311, 408 N.Y.S.2d, at 399, 380 N.E.2d, at 
229. 

14. "lbe apparent historical acceptance in the 
EnaJish common law of warranties& entries to 
make felony arrests (2 Hale, Historia Placito- 
rum Coronae, History of Pleas of Crown [1st 
Amer. ed., 1847), p. 92; Chitty, Criminal Law 
[3d Amer., from 2d London ed., 1836) 22-23), 
and the existence of statutory authority for 
such entries in this State since  the enactment 
of tbe Code of Criminal Procedure in 1881 
argue against a holding of unconstitutionality 
and substantiate tbe reasonableness of such 
procedure. . . . 

"Nor do we ignore the fact that a number of 
jurisdlctions other than our own have also en- 
acted statutes authorizing warrantless  entries 
of buildings (without exeeptioo for homes) foe 
purposes of arrest. The American Law lnsti- 
tute's Model Code of Pre-Arraignment Proce• 
dure makes similar provision in section 120.6, 
with suggested special restrictions only as to 
nighttime entries." Id., at 311-312, ..08 N.Y. 
S.2d, at 400, 380 N.E.2d, at 229-230 (footnotes 
omitted). 

IS. Id., at 315,408 N.Y.S.2d, at 403,380 N.E.2d, 
at 232 (Wachtler, J., diasenting). 

 
II. Id., at 319-320, 408 N.Y.S.2d, at 406, 380 

N.E.2d, at 235 (Cooke. J., dissenting). 
 

17. "Although the point has not been squarely 
adjudicated since Coolidge (v. New Hampshire, 
403 U.S. 443, 91 S.Ct. 2022, 29 L.Ed.2d 564,) 
(see United Sfau,s v. Watson, 423  U.S.  411, 
418, n. 6, 96 S.Ct. 820 [825 n. 6), 46 L.Ed.2d 
598). its proper resolution, it i8 submitted, is 
manifest. At the core of the Fourth Amend• 
ment, whether In the context of a search or an 
arrest, Is the fundamental concept that any 
aovemmental   intrusion   into   an individual's 
home or expectation of privacy must be strictly 
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iatence of statutes and the American Law 
Institute imprimatur eodifying the eom- 
mon-Jaw rule authorizing warrantlesa ar 
rests in private homes" and acknowledged 
that "the statutory authority of a police 
offieer to make a warrantleaa arrest in this 
State has been in effect for almoet 100 
yesn," but concluded that "neither antiqui- 
ty nor legislative unanimity can be determi- 
native of the grave constitutional question 
presented" and "can never be a substitute 
for reasoned analysis." 11 

[3] Before addressing the narrow ques- 
tion presented by these appeala,11 we put to 
one side other related problems that are 

.J!n.,aot presented today. Although it is argua- 
ble  that  the  w&JTantless  entry  to  effect 
Payton's  arrest  might   have  been   justified 
by exigent circumstances, none of the New 
York courts relied on any such justirJC&tion. 
The Court of Appeals majority treated both 
Payton · and Riddick cases as involving 
routine arrests in which there  waa  ample 
time to obtain a warrant,•  and  we  will do  · 
the same. Accordingly, we  have  no occa- 
sion to consider the sort of emergency or 
dangerous situation,  described  in  our  cases 
as "exigent circumstances,'' that would jus- 

clrcumscribed (see, e. g., Boyd v. UDiUd Sures, 
116 U.S. 616, 630, 6 S.Ct. 524 (532,) 29 LEd. 
746;   Camara  v.  Municipal  Ct., 387  U.S. 523, 
528, 87 S.Ct. 1727 [, 1730,) 18 LEd.2d 930). To 
achieve that end, the framers af the amend- 
ment interposed the warrant requirement be- 
tween the public and the police, reflecting their 
conviction that the decision to enter a dweWng 
should not rest with the officer in the field, but 
rather with a detached and disinterested Magis 
trate (McDonald v. United States, 335 U.S. 451, 
455-456,   69  S.Ct.   191,  [193,J   93   LEd. 153; 
Johnson  v.  United  States, 333  U.S.  10, 13-14, 
88 S.Ct.   . [368-369,J  92  LEd.  436).   Inas- 
much as the purpose of the Fourth Amendment 
is to guard agail19t arbitrary governmental in- 
vasioos of the home, the necessity of prior 
judicial approval should control any contem- 
plated entry, regardless of the purpose for 
which that entry is sought. By definition, ar- 
rest entries must be included  within the scope 
of the amendment, foe while such entries are 
for persons, not things, they are, nonetheless, 
violations of privacy, the chief evil that the 
Fourth Amendment was designed to deter (Sil- 
vennaa v. United States, 365 U.S. 505, 511, 81 
S.Ct. 679, [682,) 5 L.Ed.2d 734)."   Id., at 320- 

tify a warrantleu entry into a home for the 
purpose of either arrest or search. 

Nor do these cases raise any question 
concerning the authority of the police. with 
out either a search or arTeSt warrant, to 
enter a third party's home to arrest a sus- 
pect. The police broke into Payton•s apart. 
ment intending to arrest Payton, and they 
arrested Riddick in his own dwelling. We 
also note that in neither case is it argued 
that the police lacked probable cause to 
believe that the suspect was at home when 
they entered. Finally, in both cases we are 
dealing with entries into homes made with- 
out the coment of any occupant. In Pay 
ton, the police used crowbars to break down 
the door and in Riddick, although his S 
year-old son answered the door, the police 
entered before Riddick had an opportunity 
either to object or to consent. 

II 
(4-7] It is familiar history that indis- 

criminate searches and seizures conducted 
under the authority of "general warrants" 
were the immediate evils that motivated 
the framing and adoption of the Fourth 
Amendment.h Indeed, as originally..Jl)ro- ..J.!1t 

321, 408 N.Y.S.2d, at 406, 380 N.E.2d, at 235 
236 (Cooke, J., dissenting). 

 
18. Id., at 324, 408 N.Y.S.2d, at 409, 380 N.E.2d, 

at 238 (Cooke, J., dissenting). 
 
It. Although It is not dear from the record that 

appellants nised this constitutional Issue in the 
trial courts, since the highest court of the State 

. passed on it, there is no doubt that tt is proper- 
ly   presented  for  review   by  this  Court.   See 
Raley v. Omo, 360 U.S. 423, 436, 79 S.Ct. 1257, 
1265, 3 LEd.2d 1344. 

 
20,   45 N.Y.2d, at 308,408 N.Y.S.2d, at 398,380 

N.E.2d, at 228. Judge Wachtler in dissent, 
however, would have upheld the warrantless 
entry in Payton's case on exigency grounds, 
and therefore agreed with the majority's refus- 
al to suppress the shell casing.  See id.• at 315, 
-408 N.Y.S.2d, at 403, 380 N.E.2d, at 232. 

 
21. ''Vivid In the memory of the newly indepen- 

dent Americans were those general warrants 
known as writs of assistance under which offi 
cers of the Crown had so bedeviled the colo- 
nists. The hilted writs of assistance had given 
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poeed in the House of Representatives, the 
draft contained only one clause, which di 
rectly imposed limitations on the issuance 
of warrants, but imposed no express restric- 
tions on warrantless searches or seizures.12 
.Aa it was ultimately adopt.ed., however, the 
Amendment contained two separate claus- 
es, the first protecting the basic right to be 
free from umeasonable searches and sei- 
zures and the second requiring that war- 
rants be particular and supported by proba- 
ble cause.21 The Amendment provides: 

"The right of the people to be secure in 
their persons, houses, papers, and effects, 

...1!.n  against unreasonable searches.,JJnd sei- 
zures, shall not be violated, and no War- 

rants shall issue, but upon probable cause, 
supported by Oath or affu,nation, and 
particularly describing the place to be 
searched, and the persons or things to be 
sei7.ed.." 
It is thus perfectly clear that the evil the 

Amendment was designed to prevent was 
broader than the abuse of a general war- 
rant. Unreasonable searches or seizures 
conducted  without  any  warrant  at  all are 
condemned by the plain language of the 
first clause of the Amendment. Almost a 
century ago the C.ourt stated in resounding 
terms  that  the  principles  reflected  in the 

customs officials blanket authority to search 
where they pleased for goods imported in viola• 
tion of British tax laws. They were denounced 
by James Otis as 'the worst instrument of arbi• 
trary power, the most destructive of English 
h1Jerty, and the fundamental principles of law, 
that ever was found in an English law book,' 
because they placed 'the liberty of every man in 
the hands of every petty officer.' 'lbe historic 
occasion of that denunciation, in 1761 at Bos- 
ton, has been characterized as 'perhaps the 
most prominent event which inaugurated the 
resistance of the colonies to the oppressions of 
the mothl!f' country. "Then and there," said 
John Adams, "then and there was the  first 
scene of the first act of opposition to the arbi• 
trary claims of Great Britain. Then and there 
the child Independence was born."• Boyd v. 
United States, 116 U.S. 616, 625, 6 S.Ct. 524, 
529, 29 LEd. 746." Stanford v. Texas, 379 U.S. 
476, 481-482, 85 S.CL 506, !UO, 13  LEd.2d  431. 

See also J. Landynski, Search and Seizure 
and the Supreme Court 19-48 (1966); N. Las- 
son, The History and Development of the 
Fourth Amendment to the United  States Con- 

Amendment "reached farther than the con- 
crete form" of the  specific eases that  gave 
it birth, and "apply to all invasions on the 
part of the government and its employes of 
the sanctity of a man's home and the priva- 
cies of life." Boyd v. United States, 116 
U.S. 616, 630, 6 S.Ct 524, 532, 29 L.Ed.2d 
746. Without pausing to consider whether 
that broad language may require some 
qualification, it is sufficient to note that the 
warrantless arrest of a person is a species of 
seizure required by the Amendment to be 
reasonable.   Beck v. Ohio, 379 U.S. 89, 85 
S.Ct. 228, 13  L.Ed.2d 142.   Cf. Delaware v. 
Prouse,  440  U.S.  648,  99  S.Ct.  1391, 59 
L.Ed.2d 660. Indeed, as Mr. Justice POW- 
ELL noted in his concurrence in Unit.ed 
Stata v. Watson, the arrest of a person is 
"quintessentially a seizure." 423  U.S.,  at 
42.8, 96 S.Ct, at 830. 

The simple language of the Amendment 
applies equally to seizures of persons and to 
seizures of property. Our analysis in this 
case may therefore properly eommence with 
rules that have been well established in 
Fourth Amendment litigation involving 
tangible items. As the  Court  reiterated 
just a few years ago, the "physical entry of 
the home is the chief evil against which the 
wording  of  the  Fourth  Amendment  is di 

stitution 13-78 (1937);  T. Taylor, Two Studies 
In  Constitutional  Interpretation  19-44 (1969). 

22. " 'The rights of the people to be secured in 
their persons, their houses, their papers, and 
their other property, from all unreasonable 
searches and seizures, shall not be violated by 
warrants Issued without probable cause, sup- 
ported by oath or affirmation, or not particular- 
ly describing the places to be searched, or the 
persons or things to be seized.' Annals of 
Cong., 1st Cong., 1st sess., p. 452." Lasson, 
supra, at 100, n. 77. 

 
23. ''The general right of security from unrea• 

sonable search and seizure was given a sanc- 
tion of its own and the amendment thus inten- 
tionally given a broader scope. That the prohi- 
bition against 'unreasonable searches' was In- 
tended, accordingly, to cover something other 
than the form of the warrant is a question no 
longer left to implication to be derived from the 
phraseology of the Amendment." Lasson, su- 
pra, at 103. (Footnote omitted.) 
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rected."    United  States  v.  United  States 
District Court...li0'1 U.S. 297, 313, 92 S.Ct. 
2125, 213', 32 L.Ed.2.d 752. And we have 
long adhered to the view that the warrant 
procedure minimi7.ell the danger of needless 
intrusiom of that sort.• 

[8, 9] It is a "basic principle of Fourth 
Amendment law" that searches and seizures 
inside a home without a warrant are pre 
sumptively   unreuonable.•    Yet  is  is also 

_1!11 well settled tba\.il)bjects such as weapons or 
contraband found in a public place may be 
sei7.ed by the police without  a  warrant. 
The seizure of property in plain view in- 
volves no invasion of privacy and is pre- 
sumptively reasonable,  assuminr  that  there 
is probable eall8e to associate the property 
with criminal activity. The distinction be- 
tween a warrantless seimre in an open area 
and such a aeizure on private premises was 
plainly stated in G. M. Leasing Corp. v. 
United States, 429 U.S. 338, 354, 97 S.Ct. 
619, 629, 50 L.Ed.2.d 580: 

"It is one thing to seize without a war- 
rant property resting in an open area or 

24. As Mr. Justice Jackson so cogently observed 
in Jobnson v. United States, 333 U.S. 10, 13-14, 
68 S.Ct. 367, 369, 92 LEd. 436: 
•rnae point of the Fourth Amendment, which 
often is not grasped by zealous officers, is not 
that it denies law enforcement the support of 
the usual inferences which reasonable  men 
draw from evidence. Its protection consists in 
requiring that tho1e Inferences be drawn by a 
neutral and detached magi5trate Instead of be 
iq judged by the officer engaged In the often 
competitive enterprise of ferreting out crime. 
Any assumption that evidence sufficient to sup- 
port a magistrate's disinterested determination 
to iasue a search warrant will justify the offi- 
cers in making a search without a warrant 
would reduce the Amendment to a nullity and 
leave the people's homes secure Ollly In the 
discretion of police officers. Crime, even in the 
privacy of one's own quarters, is, of coune, of 
grave concern to 110Ciety, and the law allows 
such crime to be reached on proper showing. 
1be right of officers to thrust themselves into a 
home is also a grave concern, not only to the 
individual but to a society which chooses to 
dwell in reasonable security and freedom from 
surveillance. When the right of privacy must 
reasonably yield to the right of search ls, as a 
rule, to be decided by a judicial officer, not by a 
policeman or Government enfon:ement agent." 
(Footnotes omitted) 

seizable by levy without an intrusion into 
privacy, and it ia quite another thing to 
effect a warrantless seizure of property, 
even that owned by a corporation, situat- 
ed on private premises to which 8ClCe:!8 ia 
not otherwise available for the seizing 
officer." 
[10] As the late Judge Leventhal recog- 

ni7.ed, this distinction has equal force when 
the seizure of a person is involved. Writing 
on the constitutional issue now before us  
for the United States Court of Appeals for 
the Diatrict of Columbia Circuit sitting en 
bane, Dorman v. United States, 140 U.S. 
App.D.C. 313, 435 F.2.d 385 (1970), Judge 
Leventhal first noted the settled rule that 
warrantlesa arrests in public place.a are val- 
id. He immediately recognir.ed, however, 
that 

"[a] greater burden ia placed ... on offi- 
cials who enter a home or dwelling with- 
out consenL Freedom from intrusion 
into the home or dwelling is the arche- 
type of t privacy protection secured  by 
the Fourth Amendment." Id., at 317, 435 
F.2d, at 389. (Footnote omitted.) 

25. As the Court stated in Coolidge v. New 
Hampshire: 

"Both sides to the controversy appear to rec- 
ognize a distinction between searches and sei- 
zures that take place on a man's property-415 
home or office-and those carried out else- 
where. It is accepted, at least as a matter of 
principle, that a search or seizure carried  out 
on a suspect's premises without a warrant is 
per se unreasonable, unless the police can 
show that it falls within one of a carefully 
defined set of exceptions based on the presence 
of 'exigent circumstances.' 

 
"It is clear, then, that the notion that the 

warrantless entry of a man's house In order to 
arrest him on probable cause is per se legiti- 
mate is in fundamental conflict with the basic 
principle of Fourth Amendment law that 
searches and seizures inside a man's house 
without warrant are per se unreasonable in the 
absence of some one of a number of well 
defined 'exigent circumstances.' " 403 U.S., at 
474-475, 477-478, 91 S.Ct., at 2042, 2044. 

Although Mr. Justice Harlan joined this por- 
tion of the Court's opinion, be expressly dis- 
claimed any position on the issue now before 
us. Id.• at 492, 91 S.Ct., at 2051 (concurring 
opinion). 

..uu 
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[11] His  analysis  of   this question  then cert. denied, sub nom. Goldsmith v. Unit- 
focused   on   the   long-settled premise  that, ed  States, 439  U.S. 913, 99 S.Ct. 288, 58 

..l!" absent exigent circumstances, a warra1'JUS9 L.Ed.2d 259. 
entry to search for weapons or contraband 
is unconstitutional even when !, felony has 
been eommitted and there is probable cause 
to believe that incriminating evidence will 
be found within.• He reasoned that the 
constitutional protection afforded to the in- 
dividual's interest in the privacy of his own 
home is equally applicable to a warrantless 
entry for the purpose of arresting a resi 
dent of the house; for it is inherent in such 
an entry that a aearch for the suspoot may 
be required before he can be apprehended.If 
Judge Leventhal concluded that an entry to 
arrest and an entry to search for and to 
seim property implicate the  same interest 
in preserving the privacy and the sanctity  
of the home, and justify the same level of 
constitutional protection. 

This reasoning has been followed in other 
Circuits.• Thus, the Second  Circuit  recent- 
ly summari7.ed its position: 

"To be arNSted in the home involves not 
...l!" only the invJ!lion attendant to all arrests 

but also an invasion of the sanctity of the 
home. This is simply too substantial an 
invasion  to allow  without  a  warrant, at 
least in the absence of exigent circum- 
stances, even when it is accomplished un- 
der statutory authority and when proba- 
ble cause is clearly present." United 
States  v. Reed, 572 F.2d  412, 428 (1978), 

28. As Mr. Justice Harlan wrote for the Court: 
"It Is settled doctrine that probable cause for 

belief that certain articles subject to lf!lzure are 
In a dwelling cannot of itself justify a search 

without a warrant. Agnello v. United States, 
269 U.S. 20, 33, 46 S.Ct. 4, 6, 70 LEd. 145; 

Taylor v. United States, 286 U.S. 1, 6, 52 S.Cl 
466, 467, 76 LEd. 951. lbe decisions of this 

Court have time and again undencored the 
essential purpose of the Fourth Amendment to 
shield the dtiffn from unwarranted Intrusions 
into hls privacy. See, - g., Johnson v. United 
States, 333 U.S. 10, 14, 68 S.Ct. 367, 369, 92 

L.Ed. 436; McDonald v. United State., 335 U.S. 
451, 455. 69 S.Ct. 191, 193, 93 L.Ed. 153; cf. 
GiordeaeHo v. United States, {357 U.S. 480, 78 

S.Cl 1245, 2 L.Ed.2d 1503). This purpme is 
realized by Rule 41 of the Federal Rules of 
Criminal Procedure, which implements the 

Fourth Amendment by requiring that an lmpar 

We find this reasoning to be persuasive and 
in accord with this CoUl't's Fourth Amend- 
ment decisions. 

[12) The majority of the New York 
CoUl't of Appeals, however, suggested that 
tltere is a substantial difference in tlte rela- 
tive intrusiveness of an entry to search for 
property and an entry to search for a per- 
son. See n. 18, supra. It is true tltat the 
area that may legally be searched is broader 
when executing a search warrant  than 
when executing an arrest warrant in the 
home. See Chime/ v. California, 395 U.S. 
752, 89 S.Ct. 2084, 23 L.Ed.2d 685. This 
difference may be more theoretic.al than 
real, however, because the police may need 
to check the entire premises for safety rea- 
sons, and sometimes they ignore the restric- 
tions on searches incident to arrest.• 

But the critical point is that any differ- 
ences in the intrusiveness of  entries  to 
search and entries to arrest are  merely ones 
of degree rather than kind. The two intru- 
sions share this fundamental characteristic: 
the breach of the entrance to an individual's 
home.  The  Fourth   Amendment   protects 
the individual's privacy in a variety of set- 
tings. In none ia the zone of privacy more 
clearly defined than when bounded by the 
unambiguoUB physical dimensions of  an in- 

tial maalstrate determine from an affidavit 
showing probable cause whether information 
possessed by law-enforcement officers justifies 
the issuance of a search warrant. Were federal 
officers free to search without a warrant mere• 
ly  upon  probable cause to  believe that certain 

. articles were within a home, the  provisions of 
the Fourth Amendment would become empty 
phrases. and the protection it affords largely 
nullified." Jones v. United States , 357 U.S., at 
497-498,  78 S.Ct.,  at  1256  (footnote omitted). 

27. See generally Rotenberg & Tanzer, Search- 
ing for the Person to be Seized,  35 Ohio St.L.J. 
56 (1974). 

 
28. See n. 4, supra. 

29. See, e. g., .the facts in Payton's case, n. 5, 
supra. 
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dividual's home-a zone that finds it.a root.a 
in clear and specific constitutional terms: 
''The right of the people to  he  secure  in 
their    .        .    bouaea   .        .    shall not 
be violated." That language unequivocally 
establishes   the    proposition   that   "[a)t  the 

..J.!tt very ..Lcore [of the Fourth Amendment] 
stands the right of a man to retreat into bis 
own home and there be free from unreason- 
able governmental intrusion." Silverman v. 
Unit:ed  St.ates, 866 U.S. 505, 511, 81 S.Ct. 
679, 688, 5 L.Ed.2.d '134. In terma that 
apply equally to seizures of property and to 
seizures of persons, the Fourth Amendment 
has drawn a firm line at the entrance to the 
house. Absent exigent circumstances, that 
threshold may not reasonably be croued 
without a warrant. 

 
Ill 

Without contending that Unit:ed States v. 
Watson,  423  U.S.  411,  96  S.Ct.  820, 46 

IO. "'lbe cues construtna the Fourth  Amend 
ment thus reflect the ancient common-law rule 
tbat a peace officer was permitted to arrest . 
without a warrant for a misdemeanor or felony 
committed in his presence as well u for a 
felony not committed In bis presence if there 
was reasonable  ,round for  making  the  arrest. 
10 Halsbury's Laws of Eqland 344-345 (3d ed. 
1955);  4 W.  Blackstone,  Commentaries  • 292; 
l J. Stephen, A History of the Criminal Law of 
En,iand 193 (1883); 2 M. Hale, Pleas of the 
O'own • 72-74; WUaus, Affests Without a 
Warrant, 22 Mlch.LRev. 541, 547-550, 888QS 
(1924); Samuel v. Payne l Dou,. 359, 99 Eng. 
Rep. 230 (K.B.1780); &dcvrith v. Pbilby,  6 
Barn. & Cress. 635, 108 Eng.Rep. 586 (K. B. . 
1827)." 423 U.S., at 418-419, 96 S.Ct., at 825. 

H. ''The balance struck by the common law in 
generally authorizing felony arrests on proba- 
ble cause, but without a warrant, has survived. 
suhstantially intact. It appears in almost all of 
the States in the form of express statutory 
autborizatioa." Id., at 421-422, 96 S.Ct., at 
826. 

32. '"This 11 the rule Conaress has long directed 
its prindpal law enforcement officers to follow. 
Congress has plainly decided apinst condition- 
illl wurantless arTeSt power on proof of exi 
gent circumstances." Id., at 423, 96 S.Ct., at 
827. 
'lbe Court added ln a footnote: 

"Until 1951, 18 U.S.C. § 3052 conditioned the 
warrantless arrest powers of the aaents of the 
Federal Bureau of lnvestlgation on there being 

LEcUd 598, decided the question presented 
by these appeals, New York argues that the 
re880ns that support the Watson holding 
require a similar result here. In  Watson 
the Court relied on (a) the well-settled com- 
mon-law rule that a warrantless &1TeBt in a 
public place ia valid if the arresting offioer 
had probable cause to believe the suspect is 
a felon; •  (b)  the  clear  consensus  among 
the States adhering to that well-settled 
common-law l'Ule; 11 and (c) the expression 
of the judgment of Conpess that such an 
arreet is ''reasonable."• We eolllider each .J.!U 
of these reasona as it applies to a warrant- 
less entry into a home for the purpose of 
making a routine felony arrest. 

 
A 

[1315] An examination of the common- 
law understanding of  an  officer's authority 
to arrest sheds light on the obviously rele- 
vant, if not entirely dispositive,11 00nsidera- 

rea1101111ble grounds to believe that the person 
would escape before a warrant could be ob1ain- 
ed. Tbe Act of Jan. 10, 1951, c. 1221, I 1, 64 
Stat. 1239, eliminated this condition."  Id., at 
423, n. 13, 98 S.Ct., at 827. 

33. There are Important differences between the 
common-law rules relatlna to searches and sei- 
zures and those that have evolved through the 
proceu of interpretlne the Fourth  Amendment 
in liaht of contemporary norms and conditions. 
For example, whereas the kinds of property 
subject to seizure under warrants had been 
limited to contraband and the fruits or instru- 
mentalities of crime, aee Goul«f v. United 
States, 255 U.S. 298, 309, 41 S.Ct. 261,265, 65 
LE.cl. 647, the category of property that may be 
leized, consistent with the Fourth Amendment, 
bu been expanded to include mere mdence. 
Warden v. Ha)'(kn. 387 U.S. 294, 87 S.Ct. 1642, 
18 LEd.2d 782. AIIO, the prohibitions of the 
Amendment have been extended to protect 
against invasion by electronic eavesdropping of 
an individual's privacy in a phone booth not 
owned by bim, Katz v. UnJtMf States, 389 U.S. 
347, 88 S.Ct. 507, 19 LE.d.2d 576, even though 
the earlier law had focused on the physical 
lnnsion of the individual's person or property 
interests In the course of a seizure of tangible 
objects. See Olmstead v. United States, 277 
U.S. 438, 466, 48 S.Ct. 564, 72 LEd.2d 944. 
'lbus, this Court has not simply frozen into 
constitutional law those law enforcement prac- 
tices that existed at the time of the Fourth 
Amendment's passage. 
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tion of what the Framers of the Amend- 
ment might have thought to be reasonable. 
Initially, it should be noted that the com- 
mon-law rules of arrest developed in legal 
contexts that substantially diff Jrom the 
eases now before us.   In these which 
involve application of the exclusionary rule, 

..J.!H the issue is whether ceJDin evidence is ad- 
missible at trial. st See Weeks v. Unit.ed 
States, 232 U.S. 383, 3' S.CL Ml, 58 L.F.d. 
652. At common law, the question whether 
an arrest was authorized typically aroee in 
civil damages   actions for  trespass or false 
arrest. in which a constable's authority to 
make the arrest was a defense. See, e. g., 
Leach v. Money, 19 How.St.Tr. 1001, 97 
Eng.Rep. 1075 (K.B.1765). Additionally, if 
an officer was killed while attempting to 
effect an arrest, the question whether the 
person :resisting the arrest was guilty of 
murder or manslaughter turned on whether 
the officer was acting within the bounds  of 
his authority. See M. Foster, Crown Law 
308, 812 (1'162).   See also  West  v. Cabell, 
168 U.S. 78, 85, 14 S.Ct. 752, 758, 88 L.Ed. 
643. 

A study of the common law on the ques- 
tion whether a constable had the authority 
to make warrantless arrests in the home on 
mere auapicion of a felony---as distinguished 
from an officer's right to arrest for a crime 
committed in his preaence--reveals a 1ur- 
prising lack of judicial decisions and a deep 
divergence among aeholars. 

The most cited evidence of the common- 
law rule consists of an equivocal dictum in a 
case actually involving the sberifrs authori- 
ty to ent.er a home to effect service of civil 
process. In Semayne's Case, 5 Co.Rep. 91a, 
91b, 7'T Eng.Rep. 194, 195-196 (K.B.1008), 
the Court stated: 

14. The Issue Is not whether a defendant must 
stand trial, because be must do so even If the 
arrest is illepl. See United States v. Crews, 
445 U.S. 463, at 474, 100 S.Ct. 1244, at 1251, 63 
LEd.2d 537. 

 
IS. Those modem carnmentaton who have 

carefully studied the early works  apee  with 
that assessment See ALI, A Model Prop. Off. 
Draft Code of Pre-Arraignment Procedure 308 

"In all cases when the King is party, 
the Sheriff (if the doors be not open) may 
break the party's house, either to arrest 
him, or to do other execution of the K.'s 
process, if otherwise he cannot enter. 
But before he breaks it, he ought to signi- 
fy the cause of his coming, and to make 
request to open doors; and that appears 
well by the staL of Westm. 1. c. 17. 
(which it but an aff'mnance of the com- 
mon law) as hereafter appears, for the 
law without a default in the owner ab- 
hon the destrusljon or breaking of any ..J!.ts 
house (which is for the habitation and 
safety of man) by  which  great  damage 
and inconvenience might ensue to the 
party, when no default is in him; for 
perhaps be did not know of the process, 
of which, if he had notice, it is to be 
presumed that he would obey it, and that 
appears  by  the  book  in 18  E. 2.  ExecuL 
252. where it is said, that the K.'s officer 
who comes to do execution, &:c. may open 
the doors which are shut, and break them, if 
he cannot have the  keys;  which proves·, 
that  he  ought  f'mt  to demand  them,  7 E. 
8. 16." (Footnotes omitted.) 

Thia passage has been read by aome as 
describing  an  entry  without   a   warrant. 
The context strongly implies, however, that 
the court was describing the extent of au- 
thority in executing the King's writ. This 
reading is confirmed by  the  phrase  "either 
to arrest him, or to do  other execution  of 
the K.'s process" and by the further  point 
that notice wu necessary  because the  own-  
er may "not know of the proce's8." In any 
event, .the passage surely cannot be said 
unambiguoualy to endorse warnntless en- 
tries. 

The common-law commentatora disagreed 
sharply  on   the  subject.•   Three   distinct 
view1 were expressed. Lord CokeJJVidely _uu 

(1975) (hereinafter AU Code);  Blakey,  The 
Rule of Announcement and Unlawful Entry: 
Miller v. United States and Ker v. Califomia, 
112  U.Pa.LRev.  499,  502  (1964); Comment, 
Forcible Entry to Effect a Warrantless Arrest 
The Eroding Protection of the Castle, 82 Dick. 
LRev. 167, 168, n. 5 (1977); Note, The Consti 
tutionality of Warrantless Home Arrests, 78 
Colum.L.Rev. 1550, 1553 (1978) ("the major 
common-law commentators appear to be equal- 
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recognir.ed by the American  colonists  "88 
the greatest authority of his time on the 
laws of England."• clearly viewed a war- 
rantless  entry for  the  purpose  of  &ffellt to 

.J!ts be illegal." ..L»um,  Foster,  and Hawkins 
agreed,• 88 did East and RWIBell, though 
the  latter  two  qualified  their  opinions  by 

ly divided on the requirement of a warrant for a 
home arrest'') (hereinafter Columbia Note); 
Recent Development. Wammtless Arrests by 
Police Survive a Constitutional Cballenae 
Uaiud States v. Watson, 14 Am.Crim.LRev. 
193, 210-211 (1976).   Accord, MiJJer v. United 
States, 357  U.S.  301,  307-308,  78 S.Ct. 1190, 
1194-1195, 2  LEd.2d 1332;   Accanno v. United 
Statea, 85 U.S.App.D.C. 394,402, 119 F.2d 456, 
464 (1949). 

H. "Foremost among the titles to be found in 
private libraries of the time were the works of 
Coke. the great expounder of Magna Carta. and 
similar books on F.l1gJish liberties. 1be inven- 
tory of the library of Arthur Spicer, wbo died in 
Richmond County, Vlrpnia, In 1699, Included • 
Coke's butltutes,  another  work on Magna Car· 
ta, and a 'Table to Cooks Reports.•  1be library 
of Colonel Daniel McCarty, a wealthy  planter 
and member of the Virllnla HOUie of Burgesses 
who died In Westmoreland County In 1724, 
included Coke's porta, an abridgment  of 
Coke's Reports, Cote on Uttleton. and 'Rights 
of the Comona of EnaJand.' Captain Charles 
Colston, wbo died In Richmond County, Viflin- 
ia,    in   1724,   and   Captain   Christopher  Cocke, 
who died in Princess Anne County, Virginia, In 
1716, each had copies  of  Coke's  Institutes. 
1bat these libraries were cypical  II  suggested  · 
by a study  of  tbe  contents  of  approximately 
one hundred private libraries in colonial Vlr&in· 
ia, which revealed that the most common law 
title found in these libraries was Coke's Re- 
ports. They were typicll of other colonies, too. 
Another study, of the inventories of forty-seven 
libraries throuahout the colonies between 1652 
and 1791, found that of all the books on either 
law or politics in these libraries the most com- 
mon was Coke's Institutes (found in 27 of the 
47 llbrartes). The second most common title 
wu a poor second; it· was Grotius' War and 
Peace, found In 16 of the libraries  (even 
Locke's Two Treatises on Government ap- 
peared In only 13 of the libraries). 

''The popularity of Coke In the colonies is of 
no small sipiftcance. Coke himself  had been  
at the eye of the storm ill the clashes between 
King and Parliament in the early aeventeenth 
century which did IO much to shape the Eng 
lish Constitution. He rose to high office at the 
instance of the Crown-he was Speaker of the 
House of Commons and Attorney General un 
der Queen Elizabeth, and James I made Coke 
first his Cluef Justice of Common Pleas and 

stating that. if an entry to arrest was made 
without a warrant, the offtcer was perhaps 
immune from liability for the trespass if 
the suspect waa actually guilty.• Black- 
at.one, Chitty, and St.ephen took the opposite 
view, that entry to arrest without a war- 
rant wu legal,• though Stephen relied on 

then bia Chief Justice of King's Bench. During 
this time Coke pined an unchallenged position 
u the greatest authority of his time on the laws 
of England, fnquently burying an opponent 
With learned citations from early Year Books. 
Having been a champion of the Crown's inter 
ests, Coke (in a change of role that recalls the 
metamorphosis of Thomas i Becket) became 
instead the defender of the common law." A 
Howard, The Road From Runnymede 11 119 
(1968). (Footnotes omitted.) 

37. "(N]elther the Constable, nor any other can 
bruk open any house for the apprehension of 
the party suspected or charged with the felony. 
.  .  . "  4  E.  Coke,  Institutes  • 177.  Coke 
also was of the opinion that only a King's 
Indictment could justify the breaking  of  doors 
to etrect an arrest founded on suspicion, and 
that not even a warrant issued by a justice of 
the peace was  auffldent  authority.  Ibid.  He 
was  apparently  alone  in  that  view, however. 

 
18. 1 R. Burn, The Justice of the Peace  and 

Parish Officer 87 (6th ed. 1758) ("where one 
Ilea under probable suspicion only, and is not 
Indicted, lt seems the better opinion at this day 
(Mr. Hawkins says) that no one can justify the 
brealtin1 open doon In order  to apprehend him 
.   .   .  "):   M. Foster, Crown Law  321 (1762);  
2 w. Hawkins, Pleas of the Crown 139 (6th ed. 
l7fr1):  "But  where one  lies  under a probable 
suspicion only, and Is not Indicted, It ll!elDS the 
better (d) opinion at this day, That no one can 
justify the breaking open doors in order to 
apprehend him." The  contrary  opinion  of 
Hale, see n. 41, iDfra, is acknowledged among 
the authorities cited In the footnote (d). 

 
II. 1 E. East, Pleas of the Crown 322 (1806) 

("Met a bare suspicion of guilt qainst  the 
party will not warrant a proceeding to this 
extremity [the breaking of doors], unless the 
officer be armed with a maafstrate's warrant 
arounded on such suapicion. It will at least be at 
the peril of proving that the party so  taken  on 
suspicion was guilty."); I W. Russell, A 
Treatise on Crimes and Misdemeanors 745 
(1819) (similar rule). 

 
40. 4 W. Blackstone, Commentaries • 292; I J. 

Chitty, A Practical Treatise on  the  Criminal 
Law 23 (1816); 4 H. Stephen, New Commenta- 
ries on the Laws of England 359 (1845). 
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Blackstone who,  along with  Chitty, in  turn  It is obvious that the common-law  rule on 
relied exclusively on Hale. But Hale's view  warrantless  home  arrest.a  was  not  as  clear 
was not quite so  unequivocally  expressed.a      as  the  rule on 8.l'l'eSts  in  public  places.  In- 

.J!H.Jlurther,  Hale  appears  to  rely  solely on a deed, particularly considering the promi- 
statement in an  early  Yearbook, quoted in nence of Loni Coke, the weight of authority 
Burdett  v. Abbot, 14 East 1, 155·; 104 Eng. as  it  appeared  to  the  Framers  was to the 

Rep. 501, 560 (K.B.1811):a  effect that a warrant was required, or at 
"'that forfelony, or suspicion  of felony, a the minimum that there were substantial man  

may break  open  the house to take risks in proceeding without one. The com- 
the felon; for it is for the commonweal to mon-law sources display a sensitivity t.o pri- 
take them.'" vacy interests that could not have been lost 
Considering the  diversity of  views just de-  on the Framers. The zealous and frequent 

scribed, however, it  is clear  that the state-  repetition of the adage that a "man's house 
ment  was never deemed authoritative.  In-  is his castle," made it  abundantly clear that 
deed,  in   Burdett,  the  statement was  de- both in England ".J!nd in the Colonies "the .J.!•r 
scribed   as an "extrajudicial   opinion." freedom of  one's  house"  was  one  of  the 
Ibid.41   most vital elements of English liberty.• 

41. I M. Hale, Pleas of the Crown 583 (1736); 2 
ld., at 90-95. At page 92 of the latter volume, 
Hale writes that in the case where the con- 
stable suspects a penon of a felony, "if the 
supposed offender fly and take house, and the 
door will not be opened upon demand of the 
eonstable and notification of his business, the 
constable may break the door, tho be have no 
warrant. 13 E. 4. 9. a." Although it would 
appear that Hale might have meant to limit 
warrantleu home arrests to cases of hot pur- 
suit, the quoted pas5age has not typically been 
read that way. 

42. Apparently, the :Yearbook in which the 
statement appears has never been fully trans- 
lated into English. 

43. That assessment is consistent with the de 
scription by this Court of the holding of that 
Yearbook case in Miller v. United States, 357 
u.s., at 307, 78 s.a:. at 1194: 
"As early as the 13t,b Yearbook of Edward IV 
(1461-1483), at folio$, there is a recorded hold- 
ing that it was unlawful for the sheriff to break 
the doors of a man•• house to arrest him in a 
civil suit in debt or trespass, for the arrest was 
then only for  the  private  interest  of  a party." 

44. Thus. In Semayne's case, 5 Co.Rep. 91a. 
91b, 77 Eng.Rep. 194, 195 (K.B.1603), the court 
stated: "'Ibat the house of every  one  Is to  him 
as his castle and fortress, as well for his  de 
fence against injury and violence, as for bis 
repose; and although the life of man is a thing 
precious and favoured  in law;  so  that although 
a man kills another in his defence, or  kills one 
per infortwi. without any intent, yet  it  is  felo- 
ny, and in such case be shall forfeit his goods 
and chattels, for the great regard which the law 
has to a man's life; but if thieves come to a 
man's house to rob him, or murder, and the 
owner of  his servants  kill any  of  the  thieves in 

defence of himself and bis house, it Is not 
felony, and he shall lose nothing, and therewith 
agree 3 E. 3. Coron. 303, & 305. & 26 Ass. pl. 
23. So it is held in 21 H. 7. 39. every one may 
assemble his friends and neighbours to defend 
his house against violence: but he cannot as- 
semble them to go with him to the market, or 
elsewhere for his safeguard against violence: 
and the reason of all this is, because domus sua 
cuique est tutissimum refugium."' (Footnotes 
omitted.) 

In the report of that case it is noted that 
although the sheriff  may break open the door 
of a barn without warning to effect service of a 
writ, a demand and refusal must precede entry 
into a dwelling house. ld.. at 91b, n. (c). 77 
Eng.Rep., at 196. n. (c): "And this privilege is 
confined to a man's dwelling-house, or out- 
house adjoining thereto, for the sheriff on a 
fferi facias may break open the door of a barn 
standing at a distance from the dwelling-house, 
without requesting the owner to open the door, 
in the same manner as he may enter a close. 
Penton v. Brown, 2 Keb. 898, S.C. 1 Sid. 186." 

 
4S, "Now one of the most essential branches of 

English liberty is the freedom of one's house.  
A man's house is his castle; and while he is 
quiet, he is as well guarded as a prince in his 
castle. This writ, if it should be declared legal, 
would totally annihilate this privilege." 2 Le- 
gal Papers of John Adams 142 (L. Wroth & H. 
Zobel eds. 1965). 
We have long recognized the relevance of the 
common law's special regard for the home to 
the development of Fourth Amendment juris- 
prudence. See, e. g., Weeks v. United States, 
232 U.S. 383, 390, 34 S.Ct. 341,343, 58 L.Ed. 
652: 
"Judge  Cooley,   in  his  Constitutional Limita 
tions, pp. 425, 426, in treating of this feature of 
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Thus, our study of the relevant common 
law  does  not  provide  the   same guidance 

.l!" that was present in Wat.son. WbereaiU.the 
rule concerning the validity of an arrest in 
a public place was supported by cases di 
rectly in point and by the unanimous views 
of the commentators, we have found no 
direct authority supporting forcible entries 
into a home to make a routine arrest  and 
the weight of the echolarly opinion ia some- 
what to the eontrary. Indeed, the absence 
of any 17th- or 18th-century English eases 
directly in point, together with the unequiv- 
ocal endorsement of the tenet that "a man's 
house is his castle,"  strongly au that 
the prevailing practice was not to make 
such arrests except in bot pursuit or when 
authorized  by  a  warranL   Cf.  Agnello  v. 

our Constitution. said: 'The maxim that "every 
man's house is hls castle," Is made a part of 
our constitutional law in the clauses prohibit• 
tna unreasooable searches and seizures, and 
has always been looked upon as of high value 
to the citizen.' 'Accordingly,' says Ueber In his 
work on Civil Uberty and Self-Government, 62, 
in speaking of the English law In this respect, 
'no man's house can be forcibly opened, or he 
or his goods be earned away after it hu thus 
been forced, except in cues of felony, and then 
the lheriff must be furnished with a warrant, 
and take great care lest he commit a trespass. 
This principle Is jealously insisted upon." 

Although the quote from Lieber concerning 
warrantJess 1JTestt In the home Is on point for 
today's cues, it  was  dictum  In  Week&  For 
that case involved a warrantless arrest In a 
public place, and a warrantless aean:b  of 
Week's home in bis absence. 

4C. Twenty-three States authorlZ.e such entries 
by statute. See Ala.Code t 15-10--4 (197!1); 
Alaska Stat.Ann. § 12.25.100 (1972);  Ark.Stat. 
Ann.§ 43-414 (1977); Fla.Stat.§ 901.19 (1979); 
Haw.Rev.Stat.  §  803-11  (1977);   Idaho Code 
§ 1&611 (1979);  DLRev.Stat., ch. 38, § 107- 
5(d) (1971);  La.Code Crim.Proc.Ann., Art. 224 

.(West 1967); Mich.Comp.Laws § 76Ul (1970); 
Minn.Stat.  §  629.34  (1978);   Miss.Code  Ann. 
§    99-3-11   (1973);    Mo.Rev.Stat.    §  544.200 
(1978);   Neb.Rev.Stat.  §  29-fll  (1975); Nev. 
Rev.Stat.§  171.138 (1977);  N.Y.Crim.Proc.Law 
ff  140.1!1(4),  120.80(4), (5)  (McKinney 1971); 
N.C.Gen.Stat.  §  1M-40l(e)  (1978);    N.D.Ceat. 
Code I 29-06-14 (1974);  Ohio Rev.Code Ann. 
§ 2935.12 (1975); Okla.Stat., Tit. 22, § 197 
(1971):     S.D.Comp.Laws     Ann.    §   23A-3-S 
(1979); Tenn.Code Ann. § 40a07 (1975); Utah 
Code Ann. § 77-13-12 (Repl.1978); Wash.Rev. 
Code § I0.3UMO (1976). One State has autho- 
rized warranties& arrest entries by Judidal deci- 

United States, 269 U.S. 20, 83, 46 S.Ct. 4, 6, 
70 L.Ed. 145.   In an events, the  issue is not 
one that can be said to have been definitive- 
ly 1ettled by the common law at the  time 
the Fourth Amendment was adopted. 

 
B 

A majority of  the States that have taken 
a position on the question permit warrant- 
less entry into the home to arrest even in 
the absence of exigent circumstances. At 
this time, 24 States permit such wan-antless 
entries; 41 15 States clearly..Jl)rohibit them, .l!tt 
though 3 States do ao on federal constitu• 
tional grounds alone;" and 11 States have 
apparently taken no position on the ques- 
tion." 

Ilion. See Sluanlu v. Commonwealth, 463 
S.W.2d 312, 315 (Ky.App.1971). 

A number of courts  in  these  States,  though 
not directly deciding the Issue, have recoeniud 
that the constitutionality of such entries la 
open to question. See People v. Wolgemuth. 
69  ID.2d  154, 13 ID.Dec. 40, 370 N.£.2d   1067 
(1977), cert. denied, 436 U.S. 908, 98 S.Ct. 2243, 
56 LEd.2d 408; State v. Ranker, 343 So.2d 189 
(La.1977) (citing both State and Federal Consti- 
tutions);   State  v.  Luley, 306  Minn. 224, 236 
N.W.2d 604 (1975), cert. denied, 429 U.S. 1077, 
97 S.Ct. 820, 50 LEd.2d 796;  State v. Novalc, 
428 S.W.2d 585 (Mo.1968); State v. Page, 277 
N.W.2d 112 (N.D.1979); State v. Max, 263 
N.W.2d 685 (S.D.1978). 

47. Four States prohibit warrantless arrests in 
the home by statute, see Ga.Code §§ 27-,205, 
27-207 (1978) (also  prohibits  wanantless ar- 
rests outside the home absent exigency); Ind. 
Code H 35-1-19-4, 35--1-IM  (1976);  Mont. 
Code Ann. § .f6...6.-.401 (1979) (same as Geor 
gia); S.C.Code § 23-15-$1 (1976); l by state 
common law, see United StaU!S v. Hall, 468 
F.Supp.  123,  131,  n.  16  (E.D.Tex.1919);  Moore 
v.  State,  149  Tex.Crim.   229,  235-236,  193 
S.W.2d 204,207 (1946); and 10 on constitution- 
al grounds, see n. 3, supra. 

 
48. CoMecticut, Delaware, Maille, Maryland, 

New Hampshire, New Jersey, New Mexico, 
Rhode Island, Vermont, Virginia and Wyoming. 
1be courts of three of the above-listed States 
have recognized that the constitutionality of 
wanantless home arrest is subject to quest.Ion. 
See State v. Anonymous, 34 Conn.Supp. 531, 
375 A.2d 417 (Sup.Ct., App.Sess.1977); Nilson 
v. State, 272 Md. 179, 321 A.2d 301 (1974); 
Palmigiano v. Mullen. 119 R.J. 363, 377 A.2d 
242 (1977). 
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But these current fagures reflect a 11ignif 

icant decline during the last decade in the 
number of States permitting warrantleu 
entries  for  arrest.  Recent  dicta  in  this 
Court raising questio1111 about the practice, 
see n. 1, 11Upra, and Federal Courts of Ap- 
peals' deciaiom on point, see n. 4, •upra, 
have led at.ate courts to focus on the iuue. 
Virtually all of the state  courts  that  have 
had to confront the constitutional issue di 
rectly have held warrantless entries into the 
home t.o arrest t.o be invalid in the absence 
of exigent circumstance11. See nn. 2, 8, 
supra.   Three 11tate  courts  have  relied on 

.J!tt Fourth  Amendment.Jil'OUnds alone, while 
seven have squarely placed their decisions 
on both federal and 11tate colllltitutional 
grounds.• A number of other etate court.II, 
though not having had t.o confront the issue 
directly, have recognized the serious nature 
of the eonstitutional question.• Apparent- 
ly, only the Supreme Court of  Florida  and 
the New York Court of Appeala in this case 
have expres11ly upheld warrantless  entries 
t.o arrest in the face of a constitutional 
challenge.11 

(1, 17) A longstanding, widespread 
practice is not immune from constitutional 
serutiny. But neither ill it to  be  lightly 
bl'UBhed aside. Thi11 is particularly so when 
the coJllltitutional at.andard ia as amorpboua 
as the word ''reaaonable," and when CU11t.om 
and contemporary. norms neceuarily play 
11Uch a large role in the con11titutional analy- 
sis. In this case, althollgh the weight of 
law authority is clear, there is by DO 

means the ki    of  virtual unanimity on this 

49. See cases cited in n. 3, supra. 

50. See cases dted in nn. 46, 48, supra. 

SI. See D. 2, pra. ' 

12. See, e. g., Herl:J v. Pitcairn, 324 U.S. 117, 
125-126, 65 S.Ct. 459, 462-463, 89 L E.cl. 789 . 
See ,eneraly Bremian, State Constitutions and 
the Protection of lndlvidual Rights, 90 Harv.L 
Rev. 489 (1977). 

S3. The statute referred to in n. 32, supra, pro- 
vides: 

"The Director, Associate Director, Assistant 
to the Director, Assistant Directors, Inspectors, 
and agents of the Federal Bureau of lnvestiga• 

question  that  was present in United States 
v. Wat.ton, with regard t.o warrantless ar- 
l'elltll in public places. See 4ZJ U.S., at 422--
423, 96 S.Ct., at 827-828. Only 24 of the 50 
Stat.es currently sanction warrantless . entries 
int.o the home t.o arrest, eee nn. 4648, 
aupra, and there is an obvious de- clining 
trend. Further, the 11trength of the trend is 
greater than the numbers aJone indicate. 
Seven state courts have recently held that 
warrantleu home arrests violate their 
respective State Constitutions. See  n. S, 
IIUpra. That ia lignificant because by 
invoking a etate constitutional provision, a 
11tate court immunu.ea its decision from re- 
view  by  this  Court.11     Thia  heightened de- 
gree of immutability underscores the depth 
of the principle underlying the result. 

 
...1.!tt 

No congressional determination that war- 
rantless entries into the home  are  "reasona- 
ble" ball been  called  to our  attention.   None 
of  the  federal statutes cited in  the  Wat.Bon 

. opinion reflects any 11uch legislative judg- 
ment.• Thus, that support for the Watson 
holding  finds   no  counterpart   in  this case. 

Mr.   Justice    POWELL,    concurring  in 
Unit.eel States v. Wat.son, 8Upra, at 429, 96 
$.Ct., at 830, stated: 

"But logic 10metimea must defer to 
hiat.ory and experience. The Court's 
opinion emphasizes historical sanction 
accorded warrantleaa felony arrests [in 
public places]." 

In thill case, however, neither hist.ory nor 
this  Nation's  experience  requires  us  to dis- 

tion of the Department of Justice may carry 
ftreanns, serve warrants and subpoenas issued 
Wider  the·    authority  of  tbe  United  States and 
make arrests without warrant for any offense 
qalmt the United States committed In their 
presence, or f any  felolly  cognizable  under 
the laws of the United States If they have 
reuonable arounds to believe that the person 
to be arrested has committed or Is committing 
such felony." 18 U.S.C. § 3052. 
It says nothing either way about executing 
warrantless arrests In the home. See also AU 
Code at 308; Columbia Note 1 1555, n. 26. 
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regard the overriding respect for the aancti- 
ty of the home that has been embedded in 
our traditions aince the origins of the Re- 
public." 

.J!.01 ..JlV 
The parties have argued at aome length 

about the practical consequences of a war- 
rant requirement as a precondition to a 
felony arrest in the home.• In the absence 
of any evidence that effective law enfon»- 
ment has suffered in tboee States that al- 
ready have such a requirement, see nn. 3, 
47, supra, we are inclined to view such 
arguments with skepticism. More funda- 
mentally, however, auch arguments of poli- 
cy must give way t.o a constitutional com 
mand  that  we consider  t.o be unequivocal. 

[18] Finally, we note the State's surges- 
tion that only a search warrant based on 
probable cause to believe the suspect is at 
home at a given time can adequately pro 
tect the privacy interests at stake, and since 
such a warrant requirement is manifestly 
impractical, there need be no warrant of 
any kind. We find this ingenious argument 
unpersuasive. It is true that an arrest war- 
rant requirement may afford less protection 
than a search watT&nt requirement, but it 
will suffice to int.erpoee the magistrate's 
determination of probable cause between 
the zealous officer and the citizen. If there 
is sufficient evidence of a citizen's partici- 
pation in a felony to penuade a judicial 
officer  that his arrest is  justified, it  is con- 

.J!os stitutionally  reasoDl,ble  to  require  him to 
M. There can  be DO doubt  that  Pitt's address in 

tbe House of Commons in March 1763 echoed 
and reechoed tbrouahout the Colonies: 

" 'The poorest man may in his cottage bid 
defiance to all the forces of the Crown. It may 
be frail; Its roof may lhake; the wind may 
blow through it; the storm may enter; the rain 
may enter; but the King of England cannot 
ent   l hifsorce dares not cross the thresh- 
old of the ruined tenement! ' " Miller v. United 
States, 357 U.S., at  307, 78 S.Ct., at 1195. 

IS. 1be State of New York argues that the war- 
rant requirement will pressure police to seek 
wammts and make &l'l'e9t5 too hurriedly, thus 
Increasing the likelihood of arresting innocent 
people;   that  it   will  divert   scarce resources 

open his doors to the off1Cers of the law. 
Thus, for Fourth Amendment purposes, an 
arrest warrant founded on probable cause 
implicitly carries with it the limited author- 
ity to enter a dwelling in which the suspect 
lives when there is reason to believe the 
suspect is within. 

Because no arret1t warrant was obtained 
in either of these caaes, the judgments must 
be reversed and the cases remanded t.o the 
New York Court of Appeals for further 
proeeedings not inconeiat.ent with this opin- 
ion. 

It is so ordered. 

Mr. Justice BLACKMUN, concuning. 
I   joined   the  Court's  opinion   in Unit.ed 

States v. Watson, 42S U.$. 411, 96 S.Ct. 820, 
46 L.Ed.2.d 598 {1976), upholding, on proba• 
ble cause, the warrantless arrest in a public 
place. I, of course, am still of the view that 
the decision in Wauon is correct. The 
Court's balancing of the competing govern- 
mental and individual interests properly oc 
casioned that result. Where, however, the 
warrantless arrest is in the suspect's home, 

· that same balancing requires that, absent 
exigent circumstances, the result be the 
other way. The suspect's interest in the 
sanctity of his home then outweighs the 
governmental int.erests. 

I therefore join the Court's opinion, fll'lll 
in the conviction that the result in Wauon 
and the result here, although opposite, are 
fully justified by history and by the Fourth 
Amendment. 

thereby interfering with the police's ability to 
do thorough lnvestigatioos; that k will penalize 
the police for deliberate planning; and that it 
will lead to more injuries. Appellants counter 
that careful  planning is  possible and  that  the 
police  need  not  rush to set I!   warrant. because 
if an exigency arises necessitating Immediate 
arrest in the course of an orderly Investigation, 
arrest without  a  warrant  is  permissible;  that 
the wanant procedure will decrease the likeli- 
hood that an Innocent person will be arrested; 
that the inconvenience of obtaining a warrant 
and  the  potential for diversion  of  resources ta 
e,caggerated by the State; and that there is no 
basis for the assertion that the time required to 
obtain a warrant would create peril 
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Mr. Justice WHITE, with whom THE 

CHIEF JUSTICE and Mr. Justice REHN- 
QUIST join, dissenting. 

The Court today bolds that absent exi- 
gent circumstances officen may never en- 
ter a home during the daytime to arrest for 
a dangerous felony unless they have first 
obtained a warrant. Thia hard-and-fast 
rule, founded on erroneoua uaumptions 
concerning the intrusiveness of home arrest 

.J.!.u entries,.Jfinds little or no support in the 
common law or in the text and  hist.ory of 
the Fourth Amendment. I respectfully dis- 
sent. 

 
I 

As the Court notes, ant.e, at 1382-1383, 
the common law of searches and seizures, as 
evolved in England, as transported to the 
Colonies, and as developed among the 
States, is highly relevant to the present 
scope of the Fourth Amendment. United 
States v. Watson, 42a U.S. 411, 418-422, 96 
S.Ct. 820, 826-827, 46 L.Ed.2.d 598 (1976); 
id., at 42.5, "29, 96 S.Ct., at 82S&'30 (POW- 
ELL, J., concurring); Gerst.ein v. Pugh, 420 
U.S. 103, 111, 114, 95 S.Ct. 854, 861-863, 43 
L.Ed.2d 54 (1975); Carroll v. United States, 
267 U.S.132. 149-153, 45 S.Ct. 280, 288-285, 
69 L.Ed. 548 (1925); Bad Elk v. United 
States, 177 U.S. 529, 584-635, 20 S.Ct. 729, 
'781, 44 L.Ed. 874 (1900); Boyd v. United 
States, 116 U.S. 616, 622-630, 6 $.Ct. 524, 
527682, 29 L.Ed. 746 (1886); Klll't% v. Mof 
fitt, 115 U.S. 487, 498--499, 6 S.Ct. 148, 
151-152, 29 L.Ed. 459 (1885}. Today's deci- 
sion virtually ignores these centuries of 
common-law development, and distorts the 
historical meaning of the Fourth Amend- 
ment, by proclaiming for the f'ust time a  
rigid warrant requirement for all  nonexi-  
gent home arrest entries. 

 
A 

As early as the 15th century the common 
Jaw had limited the Crown's power to in- 

was then only in the private interests of a 
party. Y.B. 13 Edw. IV, 9a. To the same 
effect ia Semayne Case, 5 Co.Rep. 91a, 77 
Eng.Rep. 194 (K.B.1608). The holdings of 
these cases were condensed in the maxim 
that "every man's house is his castle." H. 
Broom, Legal Maxims• 321-329. 

However, this limitation on the Crown's 
power applied only to private civil actions. 
In eases directly involving the Crown, the 
rule was that "[t]he king's keys unlock all 
doors." Wilgus, Arrest Without a Warrant, 
22 Mich.L.Rev. 798, 800 (1924).  The Year 
Book case cited above stated a different 
rule for criminal cases: for a felony, or 
suspicion of felony, one may break into the 
dwelling house to take the felon, for t is ...l.!05 

. the common weal and to the interest of the 
King to take  him.  Likewise,  Semayne's 
Case stated in dictum: 

"In all cases when the King is party, 
the Sheriff (if the doors be not open) may 
break the party's house, either to arrest 
him, or to do other execution of the 
K[ing)'s p if otherwise be cannot 
enter." 5 Co.Rep., at 91b, 77 Eng.Rep., at 
195. 
Although these cases established the 

Crown's power to enter a dwelling in crimi- 
nal cases, they did not directly address the 
question of whether a constable could break 
doors to arrest without authoriution by a 
warrant. At common law, the constable's 
office was two fold. As conservator of the 
peaee, he possessed, virtute officli, a "great 
original and inherent authority with regard 
to arrests.'' 4 W. Blackstone, Commentaries 

· • 292 (hereinafter Blackstone), and could 
"without any other warrant but from [him- 
self] arrest felons, and those that [were] 
probably suspected of feloni es," 2 M. Hale, 
Pleas of the Crown 85 (1736) (hereinafter 
Hale); see United States v. Wat.son, supra, 
42.S U.S. at 418-C19, 96 S.Ct. 825. Second, 
as a subordinate public official, the con- 
stable  performed   ministerial   tasks under 

vade  a  private  dwelling  in  order to arrest., the authorimtion and direction of superior 
A Year Book case of 1455 held tb&t in civil 
eases the sheriff could not break doom to 
arrest for debt or trespass, for the arrest 

· officers.   See 1  R. Burn, The Justice of  the 
P and Pariah Officer 295 (6th ed. 1758) 
(hereinafter Bum); 2 W. Hawkins, Pleas of 
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the Crown 130-132 (6th ed. 178'1) (herein- 
after Hawkins). It wu  in  this  capacity 
that the constable executed warrants issued 
by jmticea of the peace. The warrant au- 
thomed the constable to take actions be- 
yond his inherent powen. 1 It also ensured 
that he actually carried out hia instructions, 
by giving him clear notice of his duty, for 
the breach of which he could be punished, 4 
Blackatone • 291; 1 Bum 295; 2 Hale 88, 
and   by  relieving  him  from  civil liability 

.J.!01 even if probable cause tQJJ,rrest were lack- 
ing. 4 Blacbtone • 291;  1  Burn 295-296; 
M. Dalton, The Country Justice 579 (1727 

ed.) (hereinafter  Dalton);   2  Hawkins ·182- 
133.   For this reason, warrants  were some- 
times issued even when the act commanded 

A eecond school of thought, on which the 
Court relies, held that the conatable could 
not  break  doors on  mere "bare 1Uspicion." 
M. Foster, Crown Law 321 (1762); 2 Haw 
kiDB 189; 1 E. East, Pleas of the Crown 
821-322 (1806); 1 W. Russell, Treatise on 
Crimes and  Miademeanon  745 (1819) (here- 
inafter Russell).    Cf. 4  E. Coke, Institutes • 
1'17. Although this dOJ:&rine imposed some- 1.!•1 
what greater limitations on the constable's 
inherent power, it does not BUpport the 
eourt•s hard-and-fast rule against warrant- 
Iese nonexigent home entries upon probable 
cause. · East and RU88ell state explicitly 
what Foster and Hawkins imply: although 
mere "bare suapicion" will not jU8tify 
breaking doors, the constable's action would 

was within the constable's 'inherent authori- · be justifiable if the person arrested were in 

ty. Dalton 576. 
As the Court notes, commentators have 

differed as to the scope of the eonatable'a 
inherent authority, when not acting under a 
warrant, to break doors in order to arrest. 
Probably the majority of  commentators 
would permit arrest entries on probable sus- 
picion even if the pel'BOn arrested were not 
in fact guilty.   4  Blackstone • 292;  1 Burn 
87-88; 2  1 J. Chitty, Criminal Law 2.8 (1816) 
(hereinafter  Chitty);   Dalton  426;   1 Hale 
583; 2 id., at 90-94. These authors, in 
short, would have permitted the type of 
home arrest entries that occun-ed in the 
present cases. The inclusion of Blackstone 
in this list is particularly significant in light 
of his profound impact on the minds of the 
colonists at the time of the framing of the 
Constitution and the ratif'ication of the Bill 
of Rights. 

I. For en.mple, a constable could arreat for 
· breaches of the peace committed outside bis 

presence only under authority of a warrant. 
Bad Elk v. United States, 177 U.S. 529, 534 
535, 20 S.Ct. 729, 731, 44 LEd. 874 (1900); I 
Burn 29f; 2 Hale 90; 2 Hawkins 130. 

 
2. The Court cites Bum for the propoeition that 

home arrests on mere IUSpicton are invalid. 
Ante, at 1384, n. 38. In fact, Bum appears to 
be of the opposite view. Burn contrasts the 
case of arrests by private dtizens, which can- 
not be ju.stlfied unless the person arrested WU 

fact guilty of a felony. These authorities 
can be read as imposing a somewhat more 
stringent requirement of probable cause for 
arrest.a in the home than for arrest.a else- 
where. But they would not bar nonexigent, 
warrantless home arrests in all circumstanc- 
es, as the Court does today. And Coke is 
flatly contrary to the Court's rule requiring 
a warrant, since he believed that even a 
warrant would not justify an arrest entry 
until the suspect bad been indicted. 

Finally, it bears noting that the doctrine 
against home entries on bare suspicion de- 
veloped in a period in which the validity of 
any arrest on bare suspicion-even one 0e> 
cumng outside the home-waa open to 
question. Not until Lord Mansfield's deci- 
sion in Samuel v. Payne, 1 Doug. 359, 99 
Eng.Rep. 230 (K.B.1780), was it definitively 
established that the  constable  could  arrest 
on  suspicion  even  if  it  turned  out  that no 

actually guilty of felony, with that of arrests by 
constables: 

"But a constable in such cue  may  justify, 
and the reason of the difference ls this: be- 
cause that in the former cue it II but a thing 
permitted to private persons to arrest for suspi- 
cion, and they are not punishable ii they  omit 
it, and therefore they cannot break open doors; 
but in cue of a constable, be ls punishable if he 
omit it upon complaint." I Bum 8788 (em 
phasis in orieinal). 
Burn apparently refers to a constable's duty to 
act without a warrant on complaint of a citizen. 



 
.  ,  
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felony bad been committed. To the extent placed complete discretion  in  the  hands of 
that the commentators relied on by the executing officials.  CUBtoJTIJI  searches  of 
C,ourt reasoned from any general rule  this type were beyond  the  inherent  power 
against warrantle!'IS arrests based on bare of common-law officials and were the aub- 
suspicion, the rationale for their position did ject of court suits when performed by colo- 
not  survive Samuel v. Payne. nial customs agents not acting pursuant to 

a writ Id. at 55. 
B 

The history of the Fourth Amendment 
does not support the rule announced today. 
At the time that Amendment was adopted 
the eonstable possessed broad inherent pow- 
ers to arrest The limitations on those pow- 
ers derived, not from a warrant "require- 
ment," but from the generally ministerial 
nature of the constable's office at eommon 
law. Far from restricting the constable's 

_l!,n arrest power, the institution of the...J.!larrant 
was used to expand that authority  by  giv- 
ing the co11Stable delegated powel'I of a 
superior officer such as a justice of  the 
peace. Hence at the time of the Bill of Rights, 
the  warrant fu n<:t ioned• as    a   power ful tool 
of law enforcement rather than as a protection 
for the rights of criminal sus- pects. 

In :fact, it was the abusive use of the 
warrant power, rather than any excessive 
zeal in the discharge of peace officers' in- 
herent authority, that precipitated the 
Fourth Amendment. That Amendment 
grew out of eolonial opposition to the infa- 
mous general warrants known as writs of 
assistance, which empowered customs offi- 
cers to search at will, and to break open 
receptacles or packages, wherever they sus- 
pected uncuatomed goods to be. Unit.ed 
States v. Chadwick, 433 U.S. 1, 7-8, 97 S.Ct. 
2476, 2'81-?.482,  53 LEd.2d  538 (1971);  N. 
Lasson, The History and Development of 
the Fourth Amendment to the United 
States C,onstitution 51-78 (1937) (herein- 
after Laseon). The writs did not specify 
where searches could occur and they re- 
mained effective throughout the sovereign's 
lifetime.    Id., at  54.    In  effect,  the  writs 

I. 1be Court cites Pitt's March 1763 oration In 
the House of Commons as indicating an "over- 
ndlng respect for the sanctity of the home." 
Ante. at 1388, and n. 54. But tbis speech was 
In opposition to a proposed excise tax on cider. 

The common Jaw was the colonists' ally in 
their struggle against writs of assistance. 
Hale and Blackstone had condemned gener- 
al wamints, 1 Hale 580; 4 Blackstone • 291, 
and fresh in the colonists' minds were deci- 
sions granting recovery to parties arrested 
or searched under general warrants on sus- 
picion of seditious libel. Entick v. Caning• 
ton, 19 How.St.Tr. 1029, 95 Eng.Rep.  807 
(K.B.1766);  Huckle v. Money, 2 Wils. ms, 
95 Eng.Rep. 768 (K.B.1763); Wilkes v. 
Wood, 19 How.St.Tr. 1153, 98 Eng.Rep. 489 
(K.B.1763). When James Otis, Jr., deliv- 
ered his courtroom oration against writs of 
assistance in 1761, he looked to the common 
law  in  BBSerting  that  the writs, if  not con- 
strued specially, were void as a.Jtorm of .J.!n 
general WarTant. 2 Legal Papers  of  John 
Adams 139-1'4 (L. Wroth & H. Zobel eds. 
1965).• 

Given the eolonists' high regard for the 
common law, it is indeed unlikely that the 
Framers of the Fourth Amendment intend- 
ed to derogate from the eonstable's inher- 
ent common-law authority. Such an Blgll• 
ment was rejected in the important early 
case of Rohan v. Sawin, 59 Mass. 281, 284-- 
285 (1851): 

"It has been sometimes contended, that 
an arrest of this character, without a 
warrant, was a violation of the great 
fundamental principles of our national 
and state constitutions, forbidding unrea- 
sonable searches and arrests, except by 
warrant founded upon a complaint made 
under oath. Those provisions doubtless 
had another and different purpose, being 
in restraint of general warrants to make 

15 Parliamentary History of England 1307 
(1813). Nothing In it remotely suggests that 
Pitt objected to the constable's traditional pow 
er of warranties& entry into dwellings to arrest 
for felony. 
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searches, and requiring warrants to issue 
only upon a complaint made under oath. 
They do not conflict with the authority of 
eonstables or other peace-ofrscen . 
to arrest without warrant those who have 
committed felonies. The public safety, 
and the due apprehension of criminals, 
charged with heinous offences, imperious- 
ly require that such arrests should be 
made without warrant by officers of the 
law." 4 

.J!io .J._That the Framers were concerned about 
warrant.a, and . not about the constable's in- 
herent power to &1Test, is also evident from 
the text and  legislative  history  of  the 
Fourth Amendment. That provision f°U"St 
reaff°ll'Dlll the basic principle of  common  
law, that "[t]he right of the people to be 
secure in their penons, houses, papen, and 
effects, against unreasonable aearcbes and 
seizures,  shall . not  be violated    . " 
The Amendment does not here purport to 
limit or restrict the peace officer's inherent 
power to arrest or search, but rather  as- 
sumes an existing right against actiom in 
excess of that inherent power and  ensures 
that it remain inviolable. As I have noted, 
·it was not generally considered "unreason- 
able" at common law for officers to break 
doon in making wammtless felony arrests. 
The Amendment's IJ8Cl0nd clause is directed 
at the actions of officers taken in their 
ministerial capacity pursuant to writs of 
assist.ance and other warrants. In contrast 
to the f°U"St Clause, the second Clause does 
purport to alter colonial practice: "and no 
Warrants shall issue, but upon probable 
cause, supported by Oath or affmnation, 
and particularly describing the place to be 
searched, and the persons or things to be 
seized." 

That the Fourth Amendment was direct- 
ed towards safeguarding the rights at com- 
mon  law, and  restricting the  warrant prac- 
4. See also North v. People, 139 Ill. 81, 105, 28 

N.E. 966, 972 (1891) (Warrant Clause "does not 
abrtclie the right to arrest without warrant, In 
cases where auch arrest could be lawfully made 
at common law before the adoption <)f the 
present constitution");   Wakely  v. Hart, 6 Binn. 
316,   319   (Pa.1814)   (rules   permittina  arrest 

tice which gave officers vaat new powers 
beyond their inherent authority, is evident 

from the lqialative history of that provi- 
sion. As originally drafted by James Madi- 

son, it was directed only at warrants; so 
deeply ingrained was the basic common-law 

premise that it was not even expressed: 
"The rights of the people to be secured in 
their penons[,] their houses, their papen, 

and  their other property,  from  all unrea- 
. aonable searches and seizures, shall not be 

violated by warrants issued without prob- 
able cause, supported by oath or affirma- 
tion,   or   not   particularly   des  bing  the 

. places to be searched, or the persons or 
things to be seized." 1 Annals of Cong. 
452 (1789). 

.LThe Committee of Eleven reported the pro- J.!U 
vision as follows: 

"The right of the people to be secured in 
their persons, houses, papers, and effects, 
shall not be violated by warrants issuing 
without probable cause, supported by 
oath or affirmation, and not particularly 
describing the place t.o be searched, and 
the persona or things t.o be seized." Id., 
at 783. 
The present language was adopted virtu- 

ally at the last moment by the  Committee 
of Three, which had been appointed only t.o 
arrange the Amendments rather than to 
make substantive changes in them. Lasson 
101. The Amendment passed the House; 
but "the House ll88ms never to have con- 
sciously agreed to the Amendment in its 
present form." Ibid. In any event,  be- 
cause the sanctity of the common-law pro- 
tections was assumed from the start, it is 
evident that the change made by the Com- 
mittee of Three was a cautionary measure 
without substantive contenL 

In sum, the background, text, and legisla- 
tive history of the Fourth Amendment dem- 
onstrate that the i)urpose was t.o restrict 

without a wan-ant are "principles of the com- 
mon law. essential to the welfare of  society, 
and not Intended to be altered or impaired by 
the constitution. The whole section  indeed 
was nothing more than an aftirmance of the 
common law . . . "). 
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theabuses that had developed  with n,speet   anests  came  with  the   adoption  of   state 
to warrants; the Amendment preserved codes of criminal procedure in the latter common-
law rules of  anest. BecaW!e  it  19th and early 20th centuries.  The great was not 
considered  generally  unreasonable  majority  of  these  codes accepted  and  en- at 
common law  for offieen to break doors dorsed the  inherent authority of peace offi- to 
effect a warrantless felony arrest, I do  cers  to enter  dwellings  in  order  to arrest not 
believe that the Fourth Amendment felons.  By 1981, 2' of 29 state codes autho- was 
intended to outlaw the types of police rized such warrantless arrest entries.• By 
conduct at  issue in the present cases. 1975, 31 of  37 state codes  authorized war- 

rantl home felony arreets.•  The Ameri- 
C 

Probably because W&1T&ntless arrest en- 
tries were 110 firmly  aecepted  at  common 
law, there is apparently no recorded consti- 
tuti9nal challenge to such entries in the 19th-
century  cases.  Common-law  authori- ties on 
both sides of the Atlantic, however, continued 
to endorse the validity of  such arrests.  E.  g., 1  
J.  Bishop,   Commentaries on the Law of 
Criminal Procedure  §§  195 199 (2d ed. 
18'12); 1 Chitty 28; 1 J. Colby, A Practical   
Treatise   upon   the    Criminal  Law 

.J.!12 and Practice of the State.Jg! New York  78-
74 (1868); F. Heard, A Practical Trea- 
tise on the Authority and Duties of Trial 
Justices, District, Police, and Municipal 
Courta, in Criminal Cases 185, 148 (18'19); 1 
Rusaell 745. Like their predecessors, these 
authorities conflicted as to whether the of- 
ficer would be liable in damages if it were 
shown that the person arrested was not 
guilty of a felony. But all agreed that 
warrantless  home  entries  would  be permis- 
sible in at least some circumstances. None 
endoned the rule of today's decision that a 
warrant is always required, absent exigent 
circumstances, to effect a home arrest 

Apparently  the  first  official pronounce- 
ment on  the validity  of  warrantless home 

I.  American Law Institute, Code of Criminal 
Procedure 254-255 (Off.Draft 1931) (herein- 
after Code). 

I. American Law Institute, A Model Code of Pre-
Arraignment Procedure App. XI (Prop.Off. 
Draft 1975) (hereinafter Model Code). 

7. Code §§ 21, 28: Model Code § 120.6(1). 

8. See Johnson v. United States, 333 U.S. 10, 15, 
68 S.Ct. 367, 369, 92 L.Ed. 436 (1948) (stating 
In dictum that officen could have entered hotel 
room without a warrant in order to make an 
arrest ''for a crime committed in the presence 

can Law Institute included such authority 
in its model legislation in 1931 and again in 
1975.7 

The fll'St direct judicial holding on the 
subject of warrantless home  arrests  seems 
to have been Commonwealth v. Phelps, 209 
Mass. 396, 95 N.E. 868 (1911). The holding 
in this case that such entries were constitu- 
tional became the settled rule in the States 
for much of the rest of the century. See 
Wilgus, Arrest Without a Warrant, 22 Mich. 
L.Rev. 798, 803 (1924). Opinions of this 
Court also assumed that such arrests were 
constitutional.• 
.J.]'his Court apparently fll'8t questioned the ..1!13 
reasonableness   of   warrantless   nonexigent 
entries to arrest in Jones v. Unit.eel States, 
857 U.S. 493, 499-500, 78 S.Ct. 1253, 1257, 2 
L.Ed.2.d 1514 (1958), noting in  dictum  that 
such entries would pose a  "grave  constitu- 
tional question" if carried out at night.• In 
C,oolidge  v. New Hampshire, 403 U._ S. 443, • 
480, 91 S.Ct. 2002, 2045, 2.9 L.Ed.2.d 564 · 
(1971), the Court stated, again in dictum: • 

"[I]f [it] is correct that it has generally i 
been assumed that the Fourth Amend- 
ment  ia  not   violated  by  the  warrantless 
entry  of  a  man's  house  for  purposes of 

or the arresting officer or for a felony of which 
he had reuonable cause to believe defendant 
guflty") (footnote omitted); Ker v. California, 
374 U.S. 23, 38, 83 S.Ct. 1623, 1632, 10 LEd..2d 
728 (1963) (plurality  opinion):  Sabbath v. Unit- 
ed States,  391  U.S.  585,  588,  88  S.Ct. 1755, 
1757. 20 LEd.2d 828 (1968). 

 
I, One Court of Appeals had previously held  

such entries unconstitutional. Accarino v. United  
States, 85  U.S.App.D.C• . 394,  179  F.2d 
456 (1949). 
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arrest, it might be wise to re-examine the 
assumption. Such a re-examination 
'would confront us with a grave eonstitu- 
tional question, namely, whether the forc- 
ible nighttime entry into a dwelling to 
arrest a person reasonably believed with- 
in, upon probable cause that he has com- 
mitted a felony, under circumstances 
where no reason appears why an arrest 
warrant could not have been sought, is 
consistent with the Fourth Amendment.' 
Jones v. United States, 857 U.S., at 499- 
500, 78 S.Ct., at 1257." 
Although Coolidge and Jones both re• 

ferred to the special problem of warrantless 
entries during the nighttime,•• it is not sur- 
prising that state and federal courts have 
tended to read those dicta as suggesting a 
broader infirmity applying to daytime en- 
tries also, and that the majority of recent 
decisions have been against the constitu- 
tionality of all types of warrantless, nonexi- 
gent   home  arrest  entries.    As  the  Court 

_l!H collllS!des,  however,  even  despite  Coolidge 
and Jones it remains the case that 

"[a] majority of the States that have 

ed States committed in their presenee, or 
for any felony cognizable under the laws of 
the United States, if they have reasonable 
grounds to believe that the person to be 
arrested has committed or is committing 
such felony." On its face this provision 
authorizes federal agents to make warrant- 
less arrests anywhere, including the home. 
Particularly in light of the accepted rule at 
common law and among the States permit- 
ting warrantless home arrests, the absence 
of any explicit exception for the home from 
§ 3052 is persuasive evidence that Congress 
intended to authome warrantiess arrests 
there as well as elsewhere. 

Further, Congress has not been unaware 
of the special problems involved in police 
entries into the home. In 18 U.S.C. § 3109, 
it provided that 

"[t]he officer may break open any out- 
er or inner door or window of a house, or 
any part of a house, or anythingj!herein, ..J.!15 
to  execute a   search   warrant,  if,   after 
notice of its authority and purpose, he is 
refused admittance   . " 

See Miller v. Unit.eel Stat.es, 357 U.S. 301, 78 taken a position on the question permit· S.Ct. 1190, 2 L.F.d.2d 1332 (1958). In explic- 
waaTant1ess entry into the home to arrest 
even in the absence of exigent circum- 
stances. At this time, 24 States permit 
such warrantless entries; 15 States clear- 
ly prohibited them, though 3 States do so 
on federal constitutional grounds alone; 
and 11 States have apparently taken no 
position on the question." Ante, at 1886 
(footnotes omitted). 

This consensus, in the face of seemingly 
contrary dicta from this Court, is entitled to 
more deference than the Court today pro- 
vides. Cf. Unit.eel States v. Watson, 42.3 
U.S. 411, 96 S.Ct. 820, 46 L.Ed.2d 598 (1976). 

D 
In the present cases, as in Watson, the 

applicable federal statutes are relevant to 
the reasonableness of the type of arrest in 
question. Under 18 U.S.C. § 3052, specified 
federal agents may "make arrests without 
warrants  for any  offense against  the Unit- 

••·    As I discuss infra, there may well be greater 

itly providing authority to enter when exe- 
cuting a search warrant, Congress  surely 
did not intend to derogate from the offi- 
cen' power to effect an arrest entry either 
with or without a warrant. Rather, Con- 
gress apparently assumed that this power 
was so firmly established either at common 
law or by statute that no explicit grant of 
arrest authority was required in § 3109. In 
short, although the Court purports to find 
no guidance in the relevant federal stat- 
utes, I believe that fairly read they autho- 
me the type of police conduct at issue in 
these cases. 

II 

A 
Today's decision rests, in large measure, 

on the premise that warrantless arrest en• 
tries constitute a particularly severe inva- 
sion of  personal  privacy.   I  do not dispute 

constitutional problems with nighttime  entries. 
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that the home is generally a  iery private offfoers  weN!  n,quired  to  announce  their  
area or that the common law displayed a presence, demand admission, and be refused 
special "reverence .  .   for  the  indi-   entry  before  they  were  entitled  t.o  break 
vidual's right of privacy in his house." Mil doors.11 Further, it seems generally accept- 
/er v. United States, supra, at  313, 78 S.Ct.,   ed  that  entries  could  be  made  only  during 
at  1198.    However, the Fo       Amendment      daylight   hours.11     And,  in   my   view,   the 
is concerned with  protecting  people,  not  officer entering t.o arrest  must have  reason- 
places, and no talismanic significance is giv- able  grounds  t.o  believe,  not  only  that  the 
en t.o the  fact  that  an  arrest oocun  in  the  arrestee  has  committed  a  crime,  but  also 
home rather than elsewhere. Cf. Ybaml v. that the person  suspected  is  present  in  the 
Illinois, 444 U.S. 85, 100 S.Ct. 338, 62 houae at the time of the ent ry.11 

L.EcUd 238 (1979);  Katz v. United States,     These four restrictions on home arrests- 
389  U.S.   847,  851,  88  S.Ct.   507,  511,  19     felony,  knock  and  announce,  daytime, and 
L.F.d.2d 576 (1967);   Boyd  v. Unit:ed  States,    stringent probable caUse-<lOnstitute power- 
116 U.S., at 630, 6 S.Ct., at  582.  It  is  ful  and  complementary  protections  for  the 
necessary in each case t.o 888ell8 realistically  privacy  interests associated  with  the  home. 
the actual extent of invasion  of  eonstitu-  The felony n,quirement  guards against  abu- 
tionally protected privacy. Further, as Mr. . sive  or  arbitrary  enforcement  and  ensures 
Justice POWELL observed  in United Stat.es     that  invasions  of   the   home  occur  only  in 
v. Watson, supra, at 428, 96 S.Ct., at 830 case of the most ..uerious crimes. The .J.!11 
(concurring opinion), all arrests involve seri-  knock-and-announce  and  daytime   require- 
ous  intrusions  into  an  individual's  privacy  ments  protect  individuals  against  the  fear, 
and dignity.  Yet  we settled in Watson that  humiliation,   and   emban-assment   of   being 
the intrusiveness of a public arrest is  not  aroused  from  their  beds  in states of  partial 
enough  t.o mandate  the obtaining of  a  war-  or  complete  undress.  And  these  require- 
rant. The inquiry in the present case, ments allow the arrestee to surrender at his 

.J!.11  therefore,  is  whether  the.Jincremental  in-  front door, thereby maintaining his dignity 
trusiveness   that   results   from an  arrest's  and preventing the officers from entering 

being  made  in  the dwelling  is enough t.o  other rooms of the dwelling. The stringent 
support an  inflexible constitutional rule re-  probable-cause requirement would help en- 

quiring warrants for such arrests whenever  sure against the possibility that the police 
exigent circumstances are  not present.  would enter when the suspect was not 

Today's  decision  ignores the  carefully home, and, in searching for him, frighten 
crafted   restrictions   on the  common-Jaw  members of the family or ransack parts of 
power of  arrest entry and thereby overesti-  the house, seizing items in plain view. In 

mates the dangers inherent in that practice.  short, these n,quirements, taken t.ogether, 
At   common  law,  absent exigent  cireum  permit an individual suspected of a serious 

stances, entries to arrest could be made only  crime to surrender at the front door of his 
for felony. Even in eases of felony, the ' d welling and thereby avoid most of the 

 
11. MJller v. United Stata, 357 U.S. 301,308, 78 

S.Ct. 1190, 1195, 2 L.Ed.2d 1332 (1958); Se. 
mayne's Case, 5 C:O. Rep. 91a, 77 Eng.Rep. 194 
(K.B.1603): Dalton 427; 2 Hale 90; 2 Hawkins 
138. 

 
12. Model Code § 120.6(3). Cf. Jones v. United 

States, 357 U.S. 493, 499-500, 78 S.Ct. 1253, 
1257, 2 L.Ed.2d 1514 (1958); Coolidge v. New 
Hampshire, 403 U.S. 443, 480, 91 S.Ct. 2022, 
2045, 29 L.Ed.2d 564 (1971). 

13. 1  do   not   necessarily   disagree   with the 
C:Ourt  ' s  discussion of the quantum  of probable 

 
cause necessary to make a valid home arrest. 
The Court indicates that only an arrest war- 
rant, and not a search warrant, Is required. 
Ante, at 1388. To obtain the warrant, there- 
fore, the officers need only show  probable 
cause that a crime has been committed  and 
that the suspect committed it. However, under 
today's decision, the officers apparently need 
an extra Increment of probable cause when 
executing the arrest warrant, namely, grounds 
to believe that the suspect is within the dwell- 
ing. Ibid . 
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humiliation and indignity that the Court 
seems t.o believe necessarily aooompany a 
house arrest entry. Such a front-door ar- 
rest, in my view, is no more intrusive on 
personal privacy than the public warrant- 
less arrests which we found to pus consti- 
tutiona1 muster in Wataon." 

All of these limitations on warrantless 
arrest entries are satisf"ted on the facts of 
the present cases. The arrests here were 
for serious felonies-murder and armed 
robbery-and both occurred during daylight 
hours. The authorizing statutes required 
that the police announce their buainess and 
demand entry; neither Payton nor Riddick 
makes any contention that these statutory 
requirements were not fulfilled. And it ia 
not argued that the police had no probable 
cause to believe that both Payton and Rid- 
diek were in their dwellings at the time of 
the entries. Today's decision, therefore, 
sweeps away any posaibility that warrant- 
lesa home entries might he permitted in 
some limited situations other than those in 

.J!i• which_uxigent circumstances are present. 
The Court substitutes, in one sweeping deci 
sion, a rigid constitutional rule in place of 
the common-law approach, evolved over 
hundreds of yean, which achieved a flexible 
accommodation between the demands of 
pel"90nal  privacy and the legitimate needs 
of law enforcement. 

A rule permitting warrantless arrest en- 
tries would not pose a danger that officers 
would uae their entry power as a pretext to 
justify an otherwise invalid warrantless 
search. A search pursuant to a warrantless 
arrest entry will rarely, if ever, be as com- 
plete as one under authority of a search 
warrant. If the suspect surrenders at the 
door, the officers may not enter other 
rooms. Of course, the suspect may flee or 
hide, or may not be at home, but the offi- 
cers cannot anticipate the first two of these 
possibilities and the last is unlikely given 
the requirement of probable cause to be- 
lieve that the suspect is at home. Even 

14. If the suspect ftees or hides, of course, the 
intrusiveness of the· entry will be somewhat 
greater; but the policeman's hands should not 

when officers are justified in searching oth- 
er rooma, they may sei7.e only items within 
the arrestee's position or immediate control 
or items in plain view discovered during the 
course of a search reasonably directed at 
discovering a hiding suspect. Hence a war- 
rantless home entry is likely to uncover far 
leas evidence than a search conducted under 
authority of a search warrant. Further- 
more, an arrest entry will inevitably tip off 
the suspects and likely result in destruction 
or removal of evidence not uncovered dur- 
ing the arrest. I therefore cannot believe 
that the police would take the r'.sk of losing 
valuable evidence through a pretextual ar- 
rest entry rather than applying to a magis- 
trate for a search warrant. 

 
B 

While exaggerating the invasion of per- 
sonal privacy involved in home arrests, the 
Court fails to account for the danger  that 
its rule will "severely hamper effective law 
enforcement," United St.ates v. Wataoa, 428 
U.S., at 431, 96 S.Ct., at 831 (POWELL; J., 
concurring); Gerstein v. Pugh, 420 U.S., at 
118, 95 S.Ct., at 862. The polieemal\.19n his.J!.1• 
beat must now make subtle discriminations 
that perplex even judges in their chambers. 
As Mr. Justice POWELL noted, concurring 
in United States v. Wat.,on, supra, police 
will sometimes delay making an arrest, 
even after probable cause is established, in 
order to be sure that they have enough 
evidence to convict. Then, if they suddenly 
have to arrest, they run the risk that the 
subsequent exigency will not excuse their 
prior failure to obtain a warrant. This 
problem cannot effectively be cured by ob- 
taining a warrant as BOOn as probable cause 
is established because of the chance that the 
warrant will go stale before the arrest· is 
made. 

Further, police officers will often faee the 
difficult task of deciding whether the cir- 
cumatances are sufficiently exigent to justi- 
fy  their entry  to arrest  without  a warrant. 

be tled merely because of the  possibility  that 
the suspect will fail to cooperate with legiti• 
mate  actions  by  law  enforcement  persoMel. 
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Thia is a decision that must be made quickly reuonable   by   ao   many   for  so  long. It 
in the most trying of circumstances.  If th-e would be far  preferable to adopt a clear and 
officers mistakenly decide that the cireum- limple rule: after knocking and announcing 
stances are exigent, the arrest will be inval- their  presence, police may enter the  home 
id and any evidence seized incident to the to make a  daytime  arrest  without  a  war- 
arrest or in plain view wiJl be excluded at rant when there is probable cause to believe 
trial. On the other hand, if the off"icers that the person to be arrested committed a 
mistakenly determine that exigent circum- felony and ia present in the  house.  This 
stances are lacking, they  may refrain from     rule would  beat comport with  the common- 
making the arrest. thus creating the p088i    law  background.  with  the traditional prao- 
bility that a dangerous criminal will escape tice in the  States, and with the  history and 
into the community. The  police could  re-  policies  of  the  Fourth  Amendment.  Ac- 
duce the likelihood of escape by staking out cordingly, I respectfully dissent. 
all poasible exits until the circumstances 
become clearly exigent or a warrant is 
obtained. But the costs of such a stakeout 
seem excessive in an era of rising crime and 
acaroe poJice resources. 

The uncertainty inherent in the exigent- 
circumstances determination burdens the 
judicial system as well In the ease of 
searches, exigent circumstances are suffi- 
ciently unusual that this Court has deter- 
mined that the benefits of a warrant out- 
weigh the burdens imposed, including the 
burdens  on  the  judicial system.  In con- 
trut, arrests recurringly involve exigent 
circumstances, and· this Court has hereto- 
fore held  that a warrant can be dispensed 
with without undue sacrifice in Fourth 
Amendment  values.   The  situation should 

..l!zo  be   no diJierent  with  respect  to arrests in 
the home. Under today's decision, whenev- 
er the police have made a warrantJess home 
arrest there will be the poesibility of "end- 
less litigation with respect  to the  existence 
of exigent circumstances, whether it was 
practicable to get a warrant, . whether the 
suspect was about to flee, and the like," 
United States v. Wat.son, supra, at 423-424, 
96 S.Ct., at 828. 

Our cases establish that the ultimate test 
under the Fourth Amendment is one of 
"reasonableness." Marshall v. Barlow's, 
Inc., 436 U.S. 307, 315-316, 98 S.Ct. 1816, 
1822,  56  L.Ed.2d  805  (1978);    Oimara  v. 
Municipal Court, 887 U.S. 523,539, frl S.Ct. 
1727, 1736,  18  L.Ed.2d  930 (1967).    I cannot 
join the Court in declaring unreasonable a 
practice  which   has   heen   thought entirely 

Mr. Justice REHNQUIST, dissenting. 
The Court today refen to  both Payton 

and Riddick as involving "routine felony 
arrests." I have no reason to dispute the 
Court's charaeterization of theiie  arrests, 
but cannot refrain from commenting on the 
social implications of the result reached by 
the Court. Payton was arrested for the 
murder of the manager of a gas station; 
Riddick was arrested for two armed robber- 
ies. If these are indeed "routine felony 
arrests," which culminated .in convictions 
after trial upheld by the state courts on 
appeal, surely something is amiss in the 
process of the administration of criminal 

. justice  whereby  these  convictiona  are  now 
set aside by this Court under the  exclusion- 
ary rule which we have imposed upon the . 
States under..Uhe Fourth and Fourteenth .J.!z1 
Amendments to the United States Constitu- 
tion. 

I fully concur in and join the dissenting 
opinion of Mr. Justice WHITE. There is 
significant hist.orical evidence that we have 
over the years misread the history of the 

· Fourth Amendment in connection with 
searches, elevating the warrant  require- 
ment over the necessity  for  probable  cause 
in a way which the Framers of that Amend- 
ment did not intend. See T. Taylor, Two 
Studies in Constitutional Interpretation 38 
50 (1969). But one may accept  all  of  that  
as stare decisis, and still feel deeply trou- 
bled by the transposition of these  same 
errors into the area of actual  arrests  of 
felons within their houses with respect to 
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whom there is probable cause to suspect 
guilt of the offense in question. 

 

 
 
 

445 U.S. 622, 63 L.Ed.2d 673 
George D. OWEN, Petitioner, 

v. 
CITY OF INDEPENDENCE, 

MISSOURI et al. 
No. 78--1779. 

Argued Jan. 8, 1980. 
Decided April 16, 1980. 

Rehearing Denied June 2, 1980. 
See 446 U.S. 993, 100 S.Ct. 2979. 

 
A suit under the Civil Rights Act was 

brought against city, city manager, and 
members of the •city council by former po 
lice chief who alleged that he was dis- 
charged in violation of his substantive and 
procedural due process rights. The United 
States District Court for the Western  Dis- 
trict of Missouri, 421  F.Supp.  1110,  held 
that plaintiff could assert claim against city 
and its council members under the Four- 
teenth Amendment but that there  bad  been 
no denial of due process, and the Court of 
Appeals, 560 F.2d 925, affirmed in part and 
reversed in part. The Supreme Court, 438 
U.S. 902, 98 S.Ct. 3118, 57 L.F.d.2d  1145, 
l'.E!rnanded.   Upon remand, the Court of Ap- 
peals, 589 F.2d 335, affU'JJled, holding that 
although the city had violated plaintiff's 
rights under the Fourteenth  Amendment, 
all the defendants, including the city, were 
entitled to qualified immunity from liability 
based on the good faith of the city officials 
involved. Upon granting certiorari, the Su- 
preme Court, Mr. Justice Brennan, held 
that a municipality has no immunity from 
liability under the Civil Rights Act flowing 
from  its  constitutional violations  and may 

not assert the good faith of its officers as a 
defense to such liability. 

Reversed. 
Mr. Justice Powell filed a dissenting 

opinion in which Mr. Chief Justice Burger, 
Mr. Justice Stewart, and Mr. Justice Rehn- 
quist joined. 

Opinion on remand, 623 F.2d 550. 
 

1. Constitutional Law cB=>Z77(2) 
Where city, through unanimous resolu- 

tion of its council, released to the public an 
allegedly false statement impugning police 
chiefs honesty and integrity, where the 
chief was discharged the next day, where 
the council's accusations received extensive 
coverage in the press, where, even if they 
did not in point of fact "cause" the dis- 
charge, they certainly "occur[red] in the 
course of termination of employment," and 
where the city twice refused chief's request 
that he be given written specification of the 
charges against him and an opportunity to 
clear his name, under these circumstances 
the city's actions deprived the chief of liber- 
ty without due process of law. U.S.C.A. 
Const. Amend. 14. 

2. Civil Rights ...,..13.8(3) 
Scope of a municipality's  immunity 

from liability under the Civil Rights Act is 
essentially  one  of  statutory   construction. 
42 U.S.C.A. § 1983. 

3. Civil Rights 4= 13.7 
Civil Rights Act, by its terms; creates a 

species of tort liability that  on  its  face 
admits of no immunities; its language is 
absolute and unqualified, and no mention is 
made of any privileges, immunities, or de- 
fenses that may be asserted; rather, it im- 
poses liability upon "every person," includ- 
ing municipal corporations, who, under col- 
or of state law or custom, "subjects,  or  
causes to he subjected, any citiren of the 
United  States   •    •    •    to  the deprivation 
of any rights, privileges, or immunities se- 
cured by the Constitution and laws." U.S. 
C.A.Const. Amend. 14. 



 

 
451 U.S. 204, 68 L.Ed.2d 38 

Gary Keith STEAGALD, Petitioner, 
v. 

UNITED STATES. 
No. 7M777. 

Argued Jan. 14, 1981. 
Decided April 21, 1981. 

 

Defendant was convicted before the 
United States District Court for the North- 
ern District of Georgia  of  drug  offenses. 
The Court of Appeals affirmed, 606 F.2d 
540, and a petition for rehearing  en  bane 
was denied, 615 F.2d 642. On grant of 
certiorari, the Supreme Court, Justice Mar- 
shall, held that absent exigent  circumstanc- 
es or consent, law enforcement officer could 
not legally search for subject of arrest war- 
rant in home of third party, without first 
obtaining search warrant. . 

Judgment of Court of Appeals re 
versed, and case remanded. 

Chief Justice Burger concurred in the 
judgment. 

Justice Rehnquist dissented and filed 
opinion in which Justice White joined. 

Opinion   on   remand,   656   F.2d   109; 
rehearing  granted,  664  F.2d  1241; opinion 
on rehearing, 664 F.2d 1242. 

 
1. Criminal Law <1=>1028, 1137(1) 

Government may lose its right to raise 
factual issues before United  States  Su- 
preme Court when Government has made 
contrary assertions in courts below, when it 
has acquiesced in contrary findings by those 
courts or when it has failed to raise such 
questions in timely fashion during the liti- 
gation. 

2. Criminal Law <1=>1137(1) 
Where magistrate's report on suppres- 

sion motion, which was adopted by district 

inquiry; if it were, trial judges might be well 
advised simply to ask that question  and  noth- 
ing  else.   See,  e.  g., United  States  v. Carter, 

court, characterized issue as whether arrest 
warrant was sufficient to justify search of 
home of third person for subject of the 
warrant and Government did not seek to 
correct such characterization on appeal but 
instead acquiesced in district court's review 
of Fourth Amendment claim and where 
during both trial and appeal Government 
argued successfully that petitioner's connec- 
tion with searched home was sufficient to 
establish his constructive possession of co- 
caine found therein, and, in view of other 
considerations, Government would not be 
heard, two years after trial, to seek  return 
of case to district court for re-examination 
of factual issue. U.S.C.A.Const. Amend. 4. 

 
3. Searches and Seizures @::>7(10) 

In terms that apply equally  to seizures 
of property and to seizures of  persons, 
Fourth Amendment has drawn firm line at 
entrance to house, and, absent exigent cir- 
cumstances, that threshold may not reason- 
ably be crossed without warrant. U.S.C.A. 
Const. Amend. 4. 

4. Searches and Seizures @::>3.1 
Purpose of warrant is to allow a  neu- 

tral judicial officer to assess whether police 
have probable cause to make arrest or con- 
duct search. U.S.C.A.Const. Amend. 4. 

5. Searches and Seizures <1=>7(10) 
Wording of Fourth Amendment admits 

of no exemption from warrant requirement 
when search of home is for person  rather 
than for thing. U.S.C.A.Const. Amend. 4. 

6. Arrest @::>65, 66 
Arrest warrant authorizing police to 

deprive person of his liberty necessarily also 
authorizes limited invasion of that person's 
privacy interest when it is  necessary  to 
arrest him in his home,  but  warrant  does  
not authorize police to deprive third  person 
of his liberty, nor can it embody any deriva- 

supra, at 1134--1135; United States v. Robin- 
son, supra, at 782. 
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tive authority to deprive such person of his entering or after leaving home 
interest in privacy of  his home, but, rather, party. U.S.C.A.Const. Amend. 4. 
such deprivation  must instead  be based on l4.  Searches and Seizures @=>3.5 

of third 

independent showing that legitimate object 
of search is located in the third party's 
home. U.S.C.A.Const. Amend. 4. 
7. Searches and Seizures @=>7(1) 

Fourth Amendment is designed to pre- 
vent, not simply to redress, unlawful police 
action. U.S.C.A.Const. Amend. 4. 
8. Arrest <S:=>65 

Absent exigent circumstances or con- · 
sent, law enforcement officer could not le- 
gally search for subject of arrest warrant in 
home of third party, without first obtaining 
search warrant. U.S.C.A.Const. Amend. 4. 
9. Searches and Seizures <S:=>7(1) 

Common law may, within limits, be in- 
structive in determining what sorts of 
searches framers of Fourth Amendment re- 
garded as reasonable. U.S.C.A.Const. 
Amend. 4. 
10. Searches and Seizures @=>7(1) 

Fourth Amendment prohibition against 
unreasonable searches and seizures must be 
interpreted in light of contemporary norms 
and conditions. U.S.C.A.Const. Amend. 4. 
11. Searches and Seizures cg;,7(10) 

Under common law, privilege attaches 
to outer door of dwelling, because it is 
owner's castle. U.S.C.A.Const. Amend. 4. 
12. Searches and Seizures <S:=>7(1) 

Fourth Amendment was intended part- 
ly to protect against abuses of general war- 
rants that had occurred in England and of 
writs of assistance used in the colonies. 
U.S.C.A.Const . Amend. 4. 
13. Arrest =>66 

Arrest warrant alone will suffice to 
enter suspect's own residence to effect his 
arrest, and, if probable cause exists, no war- 
rant is required to apprehend suspected fel- 
on in public place, and thus subject of ar- 
rest  warrant  can  be  readily  seized before 

* The syllabus constitutes no part of the opinion  
of the Court but has been prepared by the 
Reporter  of  Decisions  for  the  convenience of 

If magistrate is not nearby, telephonic 
search warrant can usually be obtained. 
U.S.C.A.Const. Amend. 4; Fed.Rules Cr. 
Proc. Rule 4l(c){l , 2), 18 U.S.C.A. 

 
Syllabus• 

Pursuant to an arrest warrant for one 
Lyons, Drug Enforcement Administration 
agents entered petitioner's home to search 
for Lyons without first obtaining a search 
warrant. In the course of searching the 
home the agents found cocaine and other 
incriminating evidence but did not find 
Lyons. Petitioner was then arrested and 
indicted on federal drug charges. His pre- 
trial motion to suppress all evidence uncov- 
ered during the search of his home on the 
ground that it was illegally obtained be- 
cause the agents had failed to obtain a 
search warrant was denied by the District 
Court, and petitioner was convicted. The 
Court of Appeals affirmed. 

Held: 
1. The Government is precluded from 

contending in this Court that petitioner 
lacked an expectation of privacy in his 
searched home sufficient to prevail on his 
Fourth Amendment claim, where this argu- 
ment was never raised in the courts below 
but rather the Government had made con- 
trary assertions in those courts and ac- 
quiesced in their contrary findings. Pp. 
1645-1647. 

2. The search in question violated the 
Fourth Amepdment, where it took place in 
the absence of consent or exigent circum- 
stances. Pp. 1647- 1653. 

(a) Absent exigent circumstances or 
consent, a home may not be searched with- 
out a warrant. Two distinct interests were 
implicated by the search in this case-- 
Lyons' interest in being free from an unrea- 
sonable  seizure and  petitioner's  interest in 

the reader. See United States v. Detroit Lum- 
ber Co., 200 U.S. 321,337, 26 S.Ct. 282, 287, 50 
L.Ed. 499. 



1644 101 SUPREME COURT REPORTER 451 U.S. 204 
 

being free from an unreasonable search of  
his home. Because the arrest warrant for 
Lyons addressed only the  former  interest, 
the search of petitioner's home was no more 
reasonable from  petitioner's  perspective 
than it would have been if conducted in the 
absence of any warrant. The search there- 
fore violated the Fourth Amendment. Pp. 
1647-1649. 

(b) Common law, contrary to the 
Government's assertion, does not furnish 
precedent for upholding the search in ques- 
tion but rather sheds little light on the 
narrow issue presented of whether an ar- 
rest warrant, as opposed to a search war- 
rant, is adequate to protect the Fourth 
Amendment interests of persons not named 
in th warrant, when their home is searched 
without their consent and in the absence of 

_il,os exigent.,J£ircumstances. Moreover, the his- 
tory of the Fourth Amendment strongly 
suggests that its Framers would not have 
sanctioned the search in question. Pp. 1650-
1652. 

(c) A search warrant requirement un- 
der the circumstances of this case will not 
significantly impede effective law enforce- 
ment efforts. An arrest warrant alone suf- 
fices to enter a suspect's own residence, 
and, if probable cause exists, no warrant is 
required to apprehend a suspected felon in 
a public place. Moreover, the exigent-cir- 
cumstances doctrine significantly limits the 
situations in which a search warrant is 
needed. And in those situations in which a 
search warrant is necessary, the inconven- 
ience incurred by the police is generally 
insignificant. In any event, whatever prac- 
tical problems there are in requiring a 
search warrant in cases such as this, they 
cannot outweigh the constitutional interest 
at stake in protecting the right of presump- 
tively innocent people to be secure in their 
homes from unjustified, forcible intrusions 
by the government. Pp. 1652-1653. 

606 F.2d 540 and 615 F.2d 642, reversed 
and remanded. 

 
 

John Richard Young, Atlanta, Ga., for 
petitioner. 

Andrew L. Frey, Washington, D. C., for 
respondent. 

 
Justice MARSHALL delivered the opin- 

ion of the Court. 
The issue in this case is whether, under 

the Fourth Amendment, a law enforcement 
officer may legally search for the subject of 
an arrest warrant in the home of a third 
party without first obtaining a search war- 
rant. Concluding that a search warrant 
must be obtained absent exigent cir- 
cul'!!6.,tances or consent, we reverse the judg- J!os 
ment of the United States Court of Appeals 
for the Fifth Circuit affirming petitioner's 
conviction. 

 
I 

In early January 1978, an agent of the 
Drug Enforcement Administration (DEA) 
was contacted in Detroit, Mich., by a confi- 
dential informant who suggested that he 
might be able to locate Ricky Lyons, a 
federal fugitive wanted on drug  charges. 
On January 14, 1978, the informant called 
the agent again, and gave him a telephone 
number in the Atlanta, Ga., area where, 
according to the informant, Ricky Lyons 
could be reached during the next 24 hours. 
On January 16, 1978, the agent called fellow 
DEA Agent Kelly Goodowens in Atlanta 
and relayed the information he had obtain- 
ed from the informant. Goodowens con- 
tacted Southern Bell Telephone Co., and 
secured the address corresponding to the 
telephone number obtained by the infor- 
mant. Goodowens also discovered that 
Lyons was the subject of a 6-month-old 
arrest warrant. 
· Two days later, Goodowens and 11 other 
officers drove to the address supplied by the 
telephone company to search for Lyons. 
The officers observed two men standing 
outside the house to be searched. These 
men were Hoyt Gaultney and petitioner 
Gary Steagald. The officers approached 
with guns drawn, frisked both men, and, 
after demanding identification, determined 
that neither man was Lyons. Several 
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agents proceeded to the house. Gaultney's 
wife answered the door, and informed the 
agents that she was alone in  the  house. 
She was told to place her hands against the 
wall and was guarded in that position while 
one agent searched the house. Ricky Lyons 
was not found, but during the search of the 
house the agent observed what he believed 
to be cocaine. Upon being informed of this 
discovery, Agent Goodowens sent an officer 
to obtain a search warrant and in the mean- 
time conducted a second search of the 

_l!.01 house, which uncovered_i_additional incrimi- 
nating evidence. During a third search 
conducted pursuant to a search  warrant, 
the agents uncovered 43 pounds of cocaine. 
Petitioner was arrested and indicted on fed- 
eral drug charges. 

Prior to trial, petitioner moved to sup- 
press all evidence uncovered during the var- 
ious searches on the ground that it was 

1. The court relied on a previous decision in the 
Circuit that held that "when an officer holds a 
valid arrest warrant and  reasonably  believes 
that its subject  is within premises  belonging  to 
a third party, he need not obtain a  search 
warrant to enter for the  purpose  of  arresting 
the subject." United States  v.  Cravero,  545 
F.2d 406, 421 (1976), cert. denied, 430 U.S. 983, 
97 S.Ct. 1679, 52 L.Ed.2d 377 (1977). Circuit 
Judge Kravitch dissented on the  ground  that  
the information known to the agents was insuf- 
ficient to establish a reasonable belief  that 
Lyons could be found in the house to be 
searched. 606 F.2d, at 548. On the petition for 
rehearing, Judge Kravitch, again in dissent, 
contended that the majority's decision an- 
nounced a "rule of questionable validity and 
wisdom" and represented a "disturbing erosion 
of the Fourth Amendment rights of third par- 
ties." United States v. Gaultney, 615 F.2d 642, 
644 (1980 ). 

2. Last Term we noted that this question re- mained 
unresolved. See Payton v. New York, 445 U.S. 
573, 533, 100 S.Ct. 1371, 1378, 63 L.Ed.2d 639 
(1980). 

3. Three Circuits have held  that in the absence  of 
exigent circumstances a search warrant is 
required before law officers may enter  the  
home of a third party to execute an arrest 
warrant. See Government of Virgin Islands v. 
Gereau, 502 F.2d 914, 928 (CA3 1974), cert. 
denied 420 U.S. 909, 95 S.Ct. 829, 42 L.Ed.2d 
839 (1975); Wallace v. King, 626 F.2d 1157, 
1158--1159 (CA4 1980), cert. pending, No. 80-- 
503; United States v. Prescott, 581 F.2d 1343, 
1347-1350 (CA9 1978). Two Circuits have 

illegally obtained because the agents had. 
failed to secure a search warrant before 
entering the house. Agent Goodowens tes- 
tified at the suppression hearing that there 
had been no "physical hinderance" prevent- 
ing him from obtaining a search warrant 
and that he did not do so because he be- 
lieved that the arrest warrant for Ricky 
Lyons was sufficient to justify the  entry 
and search. The District Court agreed with 
this view, and denied the suppression mo- 
tion. Petitioner was convicted, and re- 
newed his challenge to the search in his 
appeal. A divided Court of Appeals for the 
Fifth Circuit affirmed the District Court's 
denial of petitioner's suppression motion. 
United Stat.es v. Gaultney, 606 F.2d 540 
(1979).1 Because the issue presented by this 
case is an important one 2 that has divided 
the Circuits,3 we granted  certiorari.  449 
U.S. 819, 101 S.Ct. 71, 66 L.Ed.2d 21. 

joined the Court of Appeals in this case in 
adopting the contrary view that a search war- 
rant is not required in such situations if the 
police have an arrest warrant and reason to 
believe that the person to be arrested is within 
the home to be searched. See United States v. 
McKinney, 379 F.2d 259, 262-263 (CA6 1967); 
United  States v. Harper, 550 F.2d 610, 612-614 
(CAl0), cert. denied, 434 U.S. 837, 98 S.Ct. 128, 
54 L.Ed.2d 99 (1977). The Second Circuit has 
suggested in dictum that it subscribes to this 
latter view, see United States v. Manley,  632 
F.2d 978, 983 (1980), while the Court of Ap- 
peals for the District of Columbia Circuit has 
recently indicated that it would  require  a  
search warrant in such  cases.  See  United 
States  v. Ford, 180  U.S.App.D.C.  1, 14,  n. 45, 
553  F.2d  146,  159,  n.  45 (1977).   Two other 
Courts of Appeals have  left  the  issue  open. 
See United States v. Adams, 621 F.2d 41, 44, n. 
7  (CAI  1980);   Rice  v.  Wolff,  513  F.2d 1280, 
1291-1292, and n. 7 (CA8 1975), rev'd on other 
grounds sub nom. Stone v. Powell, 428  U.S. 
465, 96 S.Ct. 3037, 49 L.Ed.2d 1067 (1976). The 
Seventh Circuit has not considered the ques- 
tion. 

While the courts are in conflict, most modern 
commentators agree that a search warrant is 
necessary to fully protect the privacy interests 
of third parties when their home is searched for 
the subject of an arrest warra nt. See 2 W. 
LaFave, Search and Seizure: A Treatise on the 
Fourth Amendment 374, 384-385 (1978); Ro- 
tenberg & Tanzer, Searching for the Person to 
Be Seized, 35 Ohio  St.L.J.  56, 67-71 (1974); 
Groot,  Arrests  in  Private  Dwellin gs, 67 Va.L. 
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.J!.os .J!I 
The Government initially seeks to avert 

our consideration of the Fifth Circuit's deci- 
sion by suggesting that petitioner may, re- 
gardless of the merits of that decision, lack 
an expectation of privacy in the house suffi- 
cient to prevail on his Fourth Amendment 
claim. This argument was never raised by 
the Government in the courts 6etow. More- 
over, in its brief  in opposition  to certiorari 

.J!.f19  the Government represented_Lto this Court 
that the house in question was "petitioner's 
residence" and was "occupied by petitioner, 
Gaultney, and Gaultney's wife." Brief in 
Opposition 1, 3. However, the Government 
now contends that the record does not 
clearly show that petitioner had a reasona- 
ble expectation of privacy in the house, and 
hence urges us to remand the case to the 
District Court for re-examination of this 
factual question. 

[1] We decline to follow the suggested 
disPo5ition. Aside from arguing that a 
search warrant was not constitutionally re- 
quired, the Government was initially enti- 
tled to defend against petitioner's charge of 
an unlawful search by asserting that peti- 
tioner lacked a reasonable expectation of 
privacy in the searched home, or that he 
consented t.o the search, or that exigent 
circumstances justified the entry. The 
Government, however, may lose its right to 
raise factual issues of this sort before this 
Court when it has made contrary assertions 
in the courts below, when it has acquiesced 
in contrary findings by those courts, or 
when it has failed to raise such questions in 
a timely fashion during the litigation. 

[2] We conclude that this is such a case. 
The Magistrate's report on petitioner's sup- 

Rev. 275 (1981); Note , Toe Neglected Fourth 
Amendment Problem in Arrest Entries , 23 
Stan.L.Rev. 995, 997-999 (1971); Comment, 
Arresting a Suspect in a Third Party's Home: 
What is Reasonable?, 72 J.C rlm.L. & C. 293 
(1981). But see Mascolo, Arrest Warrants and 
Search Warr ants : Toe Seizure of A Suspect in 
the Home of a Third Party, 54 Conn.Bar J. 299 
(1980). 

4. Toe Court of Appeals, in accepting this con- ten 
tion, cited the Government's own evidence 

pression motion, which was adopted by the 
District Court , characterized the issue as 
whether an arrest warrant was sufficient to 
justify the search of "the home of a third 
person" for the subject of the  warrant. 
App. 12. The Government never sought to 
correct this characterization on appeal, and 
instead acquiesced in the District Court's 
view of petitioner's Fourth Amendment 
claim. Moreover, during both the trial and 
the appeal in this case the Government ar- 
gued successfully that petitioner's connec- 
tion with the searched home was sufficient 
to establish his constructive possession of 
the cocaine found in a suitcase in the closet 
of  the house.'    Moreover, the Court of Ap- 
peals concluded, as.J.!iad the Magistrate and .J!.10 
the District Court, that petitioner's Fourth 
Amendment claim involved the type of war- 
rant necessary to search "premises belong- 
ing to a third party." 606 F.2d, at 544. 
Again, the Government declined to disturb 
this characterization. When petitioner 
sought review in this Court, the Govern- 
ment could have filed a cross-petition for 
certiorari suggesting, as it does now, that 
the case be remanded to the District Court 
for further proceedings: Instead, the 
Government argued that further  review 
was unnecessary. Finally, the Government 
in its opposition to certiorari expressly rep- 
resented that the searched home was peti 
tioner's residence. 

Thus, during the course of these proceed- 
ings the Government has directly sought to 
connect petitioner with the house, has ac- 
quiesced in statements by the courts below 
characterizing the search as one of petition- 
er's residence, and has made similar conces- 
sions of its own. Now, two years after 

that several checks and papers bearing peti- 
tioner's name were found in the house and that 
"Steagald, when taken into custody, was wear- 
ing only slacks and a long-sleeve shirt, clothing 
inconsistent with the coldness of the January 
afternoon, and that once taken inside the . . . 
house, told a DEA agent that he was cold and 
requested that she get a sweater or  coat for 
him from the kitchen area ." 606 F.2d, at 546- 
547. 



1647 STEAGALD v. UNITED STATES 
Cite as 101 S.CL 1642 (1981) 

451 U.S. 216 
 

ex
 

petitioner's trial, the Government seeks to 573, 100 S.Ct. 1371, 63 L.Ed.2d 639 (1980); 
return the ease to the District Court for a Johnson v. United States, 333 U.S. 10, 13- re-
examination of this factual issue.5 ..J1he 15, 68 S.Ct. 367, 368-369, 92 L.Ed. 436 tactical 
advantages to the Government of  (1948).  Thus, as we recently observed:  "In this 
disposition are obvious, for if the terms that apply equally  to  seizures  of Government 
prevailed on this claim upon a property and to seizures of persons, the remand, it would 
be relieved of the task of Fourth Amendment has drawn a firm line defending the 
judgment of the Court of at the entrance  to the  house.  Absent  exi- Appeals before this 
Court. We conclude, gent circumstances, that threshold may not however, that the 
Government, through its reasonably be crossed without a warr ant." assertions, 
concessions, and  acquiescence,  Payton  v.  New  York,  supra,  445  U.S.,  at has lost its 
right to challenge petitioner's 590, 100 S.Ct., at 1382. See, <Joolidge  v. assertion that he 
possessed a legitimate New Hampshire, 403 U.S. 443, 474-475, 
pectation of privacy in the searched home. 477-478, 91 S.Ct. 2022, ID42.-2043, 2044, 29 
We therefore turn to the merits of petition- L.Ed.2d 564 (1971); Jones v. United  States, 
er's claim. 357 U.S. 493, 497-498, 78 S.Ct. 1253, 1256- 

1257, 2 L.Ed.2d 514 (1958); Agnello v. Unit- 
III 

[3] The question before us is a narrow 
one.• The search at issue here took place in 
the absence of consent or exigent circum- 
sta nces. Except in such special situations, 
we have consistently held that the entry 
into a home to conduct a search or make an 
arrest is unreasonable under the Fourth 
Amendment unless done pursuant to a war- 
rant. See Payton v. New..J.York, 445 U.S. 
5. The Government asserts that it was unable to 

raise this issue in the courts  below  because  
both courts had acted before this Court decided 
United States v. Salvucci, 448 U.S. 83, 100 S.Cl 
2547, 65 L.Ed.2d 619 (1980). We do not find this  
justification  to be compelling.    Under .the 
"automatic standing" rule of Jones v. United 
States, 362 U.S. 257, 80 S.Ct. 725, 4 L Ed.2d 
697 (1960), any person charged with a posses- 
sory offense could challenge the search  in 
which the incriminating evidence was obtained. 
Salvucci overruled Jones and instead limited 
such Fourth Amendment claims to those per- 
sons who had a reasonable expectation of pri- 
vacy in the area or object of the search. Al- 
though Salvucci thus altered Fourth Amend- 
ment jurisprudence to some extent, the ration- 
ale of that decision was in large part simply an 

_ extension of this Court's earlier reasoning in 
Rakas v. Illinois, 439 U.S. 128, 99 S.Ct. 421, 58 
L.Ed.2d 387 (1978). The Rakas decision held 
that an illegal search violated the Fourth 
Amendment rights only of those persons who 
had a "legitimate expectation of privacy in the 
invaded place." Id., at 143, 99 S.Ct., at 430. 
While that decision did not directly address the 
"automatic standing" rule of Jones v. United 
States, it was clearly an ill omen for the contin- 
ued  vitality  of  that decision.    Since Rakas was 

ed  States, 269 U.S. 20, 32-33, 46 S.Ct. 4, 6, 
70 L.Ed.2d 145 (1925). Here, of course, the 
agents had a warrant-one authorizing the 
arrest of Ricky Lyons. However,  the 
Fourth Amendment claim here is not being 
raised by Ricky Lyons. Instead, the chal- 
lenge to the search is asserted by a person 
not named in the warrant who was convict- 
ed on the basis of evidence uncovered dur- 
ing  a  search  of   his  residence  for Ricky 

decided well before this case was briefed and 
argued in the Court of Appeals, the Govern- 
ment could easily have raised before that court 
the question of whether petitioner's Fourth 
Amendment rights were even implicated by the 
search at issue here. Indeed, the Government 
in Salvucci clearly recognized the significance 
of Ralcas, for in that case, despite the contrary 
authority of Jones v. United States, it argued 
from the outset that the defendant lacked a 
sufficient expectation of privacy to challenge 
the legality of the search under the Fourth 
Amendment. We are given . no explanation 
why the Government failed to regard Rakas as 
of equal significance to this case. In any event, 
Salvucci, was decided before certiorari was 
sought in this case, but rather than oppose 
certiorari on the ground that petitioner lacked a 
legitimate expectation of privacy in the 
searched home, the Government made explicit 
concessions to the contrary. 

 
6. Initially, we assume without deciding that the 

information relayed to Agent Goodowens con- 
cerning the whereabouts of Ricky Lyons would 
have been sufficient to establish probable cause 
to believe that Lyons was at the house 
searched by the agents. 
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Lyons. Thus, the narrow issue before us is 
whether an arrest warrant-as opposed to a 
search warrant-is adequate to protect the 
Fourth Amendment interests of persons not 
named in the warrant, when their  homes 
are searched without their consent and in 
the absence of exigent circumstances. 

[4] The purpose of a warrant  is to allow 
a neutral judicial officer to assess  whether 
the police have probable cause to make an 
arrest or conduct a search.  As  we  have 
often explained, the placement of this 
checkpoint between  the  Government  and 
the citizen implicitly acknowledges that an 
"officer engaged in the often competitive 
enterprise  of   ferreting  out  crime," Johnson 
v. United States, supra, 333 U.S. at 14, 68 
S.Ct., at 369, may Jack sufficient objectivity 
to weigh correctly the strength of the evi- 
dence supporting the COl}templated action 
against the individual's interests in protect- 
ing his own liberty and the privacy of his 
home. Coolidge v. New Hampshire, supra, 
403 U.S., at 449-451, 91 S.Ct., at ID29-2030; 
McDonald v. United States, 335 U.S. 451, 
455-456, 69 S.Ct. 191, 193, 93 L.Ed. 153 
(1948). However, while an .arrest warrant 
and  a search  warrant· both serve  to  subject 

...J.!.13 the probable-cause deterrnin!&jon of the po 
lice to judicial review, the interests protect- 
ed by the two warrants differ. An arrest 
warrant is issued by ·a magistrate upon a 
showing that probable cause exists to be- 
lieve that the subject of the warrant has 
committed an offense and thus the \\'.arrant 
primarily serves to protect an  individual 
from an unreasonable seizure. A search 
warrant, in contrast is issued upon a show- 
ing of probable cause to believe that the 
legitimate object of a search is located in a 
particular place,  and  therefore  safeguards 
an individual's  interest  in  the privacy of his 

7. Indeed, the plain wording of the Fourth 
Amendment admits of no exemption from the 
warrant requirement when the  search  of  a 
home is for a person  rather  than  for  a  thing. 
As previously noted, absent exigent circum- 
stances or consent, an entry into a private 
dwelling to conduct a search or effect an  arrest 
is  unreasonable  without  a  warrant.  The 
second clause of the Fourth Amendment, which 
governs  the  issuance  of  such   warrants,  pro- 

home and possessions against the unjusti- 
fied intrusion of the police. 

 
[5, 6) Thus, whether the arrest warrant 

issued in this case adequately safeguarded 
the interests protected by the Fourth 
Amendment depends upon what the war- 
rant authorized the agents to do. To be 
sure, the warrant embodied a judicial find- 
ing that there was probable cause to believe 
the Ricky Lyons had committed a felony, 
and the warrant therefore authorized the 
officers to seize Lyons. However, the 
agents sought to do more than use the 
warrant to arrest Lyons in a public place or 
in his home; instead, they relied on the 
warrant as legal authority to enter the 
home of a third person based on their belief 
that Ricky Lyons might be a guest there. 
Regardless of how reasonable this belief 
might have been, it  was never subjected to 
the detached scrutiny of a judicial officer. 
Thus, while the warrant in this case may 
have protected Lyons from an unreasonable 
seizure, it did absolutely nothing to protect 
petitioner's   privacy   interest  in   being free 
from an unreasonable invasion and search 
()f his home. Instead, petitioner's only pro- 
tection from an illegal entry and search was 
the agent's personal determination of prob- 
able cause. In the absence of exigent cir- 
cumstances, we have consistently held that 
such judicially untested determinations are 
not reliable enough to justify an entry into 
a person's home to arrest him without a 
warrant, or a search  of  a  home for objects 
in the absence of a  search  warrant.  ..ll'ay- _llu 
ton v. New  York, supra;  Johnson  v. United 
States, supra.  We  see  no  reason  to  depart 
from this settled course when the search of 
a home is for a person rather than an 
object.7 

vldes that "no Warrants shall issue but upon 
probable cause, supported by Oath or affirma- 
tion, and particularly describing the place to be 
searched, and the persons or things to be 
seized."   This language  plainly  suggests that 

. the same sort of judicial determination must be 
made when the search of a person's home is for 
another person as is necessary when the search 
is for an object. Specifically, absent exigent 
circumstances  the magistrate,  rather  than the 
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_j,!1s ..J17] A contrary conclusion-that the po 
lice, acting alone and in the absence of 
exigent circumstances, may decide when 
there is sufficient justification for search- 
ing the home of a third party for the sub- 
ject of an arrest warrant-would create a 
significant potential for abuse.• Armed 
solely with an arrest warrant for a single 
person, the police could search all the homes 
of that individual's friends and acquaint- 
ances. See, e. g., Lankford v. Gelston, 364 
F.2d 197 (CA4 1966) (enjoining police prac- 
tice under which 300 homes were searched 
pursuant to arrest warrants for two fugi 
tives). Moreover, an arrest warrant may 
serve as the pretext for entering a home in 
which the police have a suspicion, but not 
probable cause to believe, that illegal activi- 
ty is taking place. Cf. Chimel v. California, 
395 U.S. 752, 767, 89 S.Ct. 2034, 2042, 23 
L.Ed.2d 685 (1969). The Government rec- 
ognizes  the potential  for such abuses,8   but 
contends that existing remedies-such as 
motions to suppress illegally procured evi- 
dence   and   damages   actions   for Fourth 

police officer, must make the decision that 
probable cause exists to believe that the person 
or object to be seized is within a particular 
place. 

In Payton, of course, we recognized that an 
arrest warrant alone was sufficient to authorize 
the entry into a person's home to effect his 
arrest. We reasoned: 
"If there is sufficient evidence of a citizen's 
participation in a felony to persuade a judicial 
officer that his arrest is justified, it is constitu- 
tionally reasonable to require him to open his 
doors to the officers of the law. Thus, for 
Fourth Amendment purposes, an arrest war- 
rant founded on probable cause implicitly car- 
ries with it the limited authority to enter a 
dwelling in which the suspect lives when there 
is reason to believe the suspect is within." 445 
U.S., at 602--003, 100 S.Ct., at 1388-1389. 
Because an arrest warrant authorizes the po- 
lice to deprive a person of his liberty, it neces- 
sarily also authorizes a limited invasion of that 
person's privacy interest when it  is necessary 
to arrest him in his home. This analysis, how- 
ever, is plainly inapplicable when the police 
seek to use an arrest warrant as legal authority 
to enter the home of a third party to conduct a 
search. Such a warrant em.bodies no judicial 
determination whatsoever regarding the person 
whose home is to be searched. Because it does 
not authorize the police to deprive the third 
person of his liberty, it cannot embody any 

Amendment violations-provide adequate 
means of redress. We do not agree. As we 
observed on a previous occasion, "[t]he 
[Fourth] Amendment is designed to pre- 
vent, not simply to redress, unlawful police 
action." Chimel v. California, supra, at 766, 
n. 12, 89 S.Ct., at 2042, n. 12. Indeed, if 
suppression motions and damages actions 
were sufficient to implement the Fourth 
Amendment's prohibition against unreason- 
able searches and seizures, there would be 
no need for the constitutional requirement 
that in the absence of exigent circumstanc- 
es a warranij_must be obtained for a home .J.!_1, 
arrest or a search of a home  for objects. 
We have instead concluded that in such 
cases the participation of a detached magis- 
trate in the probable ause determination is 
an essential element of a reasonable search 
or seizure, and we believe that the same 
conclusion should apply here.9 

[8] In sum, two distinct interests were 
implicated by the search at issue here- 
Ricky Lyons' interest in being free from an 
unreasonable seizure and petitioner's inter- 

derivative authority to deprive this person of 
his interest in the privacy of his home. Such a 
deprivation must instead be based on an inde- 
pendent showing that a legitimate object of a 
search is located in the third party's home. We 
have consistently held, however, that such a 
determination is the province of the magistrate, 
and not that of the police officer. 

8. The Government concedes that "an arrest 
warrant may be thought to have some of the 
undesirable attributes of a general warrant if it 
authorizes entry into third party premises." 
Brief for United States 42. Similarly, the 
Government agrees that "the potential for 
abuse is much less if the implicit entry autho- 
rization of an arrest warrant is confined to the 
suspect's own residence and is not held to 
make the police free to search for the suspect 
in anyone else's house without obtaining a par- 
ticularized judicial determination that the sus- 
pect is present." Ibid. 

 
9. Moreover, the remedies suggested by the 

Government are not without their pitfalls and 
limitations. For example, absent a search war- 
rant requirement, a person seeking to recover 
civil damages for the unjustified search of his 
home may possibly be thwarted if a good-faith 
defense to such unlawful conduct is recognized 
See, e. g., Wallace v. King, 626 F.2d, at 1 J6 : 
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est in being free from  an  unreasonable 
search of his home. Because the arrest 
warrant for Lyons addressed only the  for 
mer interest,  the  search  of  petitioner's 
home was no more reasonable from peti- 
tioner's perspective than it would  have been 
if conducted in the absence of any warrant. 
Since warrantless searches of a home are 
impermissible absent consent or exigent cir- 
cumstances, we conclude that the instant 
search violated the Fourth Amendment. 

 
IV 

The Government concedes that this  view 
is "apparently logical," that it furthers the 
general policies underlying the Fourth 
Amendment, and that it "has the virtue of 
producing symmetry between the law of 
entry to conduct a search for things to be 
seized and the law of entry to conduct a 
search for persons to be seized." Brief for 
United  States  36.  Yet  we  are  informed 
that this conclusion is "not  without  its 
flaws" in that it is contrary to common-law 
precedent and creates some practical prob- 
lems of law enforcement. We treat these 
contentions in turn. 

 
..1!17 ..l!:\ 

[9-11] The common law may, within 
limits, 19  be instructive in determining what 

10. The significance accorded to such authority, 
however, must be kept in perspective, for our 
decisions in this area have not "simply frozen 
into constitutional law those enforcement prac- 
tices that existed at the time of the Fourth 
Amendment's passage." Payton v. New York, 
445 U.S., at 591, n. 33, 100 S.Ct., at 1382-1383, 
n. 33. The common-law rules governing 
searches and arrests evolved in a society far 
simpler than ours is today. Crime  has 
changed, as have the means of law enforce- 
ment, and it would therefore be naive to as- 
sume that those actions a constable could take 
in an English or American village three centu- 
ries ago should necessarily govern what we, as 
a society, now regard as proper. Cf. Katz v. 
United States, 389 U.S. 347, 352-353, 88 S.Ct. 
507, 511-512, 19 L.Ed.2d 576 (1967). Instead, 
the Amendment's prohibition against "unrea- 
sonable searches and seizures" must be inter- 
preted "in light of contemporary norms and 
conditions." Payton v. New York, supra, at 
591, n. 33, 100 S.Ct., at 1382-1383, n. 33. 

sorts of searches the Framers of the Fourth 
Amendment regarded as reasonable. See, 
e.g., Payton v. New York, 445 U.S., at 591, 
100 S.Ct., at 1382. The Government con- 
tends that at common law an officer could 
forcibly enter the home of a third party to 
execute an arrest warrant. To  be  sure, 
several commentators do suggest that a 
constable could "break open doors" to effect 
such an arrest. See 1 J.  Chitty,  Criminal 
Law •57 (Chitty); M. Foster,  Crown  Law 
320 (1762) (Foster); 2 M. Hale, Pleas of the 
Crown 116-117 (1st Am. ed. 1847) (Hale). 
But see 4 E. Coke, Institutes *177. As 
support for this proposition, these commen- 
tators all rely on a single decision, Se- 
mayne's Case, 5 Co.Rep. 91a, 921:>-93a, 77 
Eng.Rep. 194, 198 (K.B.1603).11 See 1 Chit- 
ty *57;..J.foster 3ID; 2 Hale 116. Although ...J!u 
that case involved only the authority of a 
sheriff to effect civil service on a person 
within his own home, the court noted in 
dictum that a person could not "escape the 
ordinary process of law" by seeking refuge 
in the home of a third party. 5 Co.Rep., at 
93a, 77 Eng.Rep., at 198. However, the 
language of the decision, while not free 
from ambiguity, suggests that forcible en- 
try into a third party's house was permissi- 
ble only when the person to be arrested was 
pursued to the house. The decision refers 
to a  person  who "flies" to another's home, 

1J. The three other decisions cited by the 
Government do not address the issue  raised 
here.   Johnson  v.  Leigh, 6 Taunt.  246, 248, 128 
Eng.Rep.   1029,   1029-1030   (C.P.1815), dealt 
with the authority of a constable to enter the 
home of a third person to make an arrest when 
the "outer door" was open. Under the com- 
mon law, "a privilege attaches to the outer 
door of a dwelling, because . . . it is the own- 
er's castle." Hutchison v. Birch, 4 Taunt. 619, 
625, 128 Eng.Rep. 473, 476 (C.P.1812). Thus, 
an  open outer door  was apparently  regarded as 

· the equivalent of a consent of the occupant for 
the constable to enter the home and conduct a 
search. The other two decisions cited by the 
Government, Sheers v. Brooks, 2 Bl.H. 120, 
122, 126 Eng.Rep. 463, 464 (C.P.1792), and Kel 
sy v. Wright,· l Root 83 (Conn.1783), dealt only 
with the authority of the constable to enter the 
home of the person to be arrested. 
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ibid., and the annotation notes that "in  or- 
der to justify the breaking  of  the  outer  
door; after denial on request  to  take  a 
person . . . in the house of  a  stranger,  it 
must be understood . . .  that  the  person 
upon a pursuit taketh  refuge in  the  house 
of another." Id., at 93a, n. (I), 77 Eng.Rep., 
at 198, n. (I) (emphasis in original). The 
common-law commentators appear to have 
adopted this limitation. See 1 Chitty •57 
(sheriff may enter  third  parties'  home  "if 
the offender fly to it for refuge"); Foster 
320 ("For if a Stranger whose ordinary 
Residence is elsewhere, upon a Pursuit tak- 
eth Refuge in the House of another, this is 
not his Castle, He cannot claim the Benefit 
of Sanctuary in it"); 2 Hale 116, n. 20 
(forcible entry permissible "only upon 
strong necessity"). We have long recog- 
nized that such "hot pursuit" cases fall 
within the exigent-circumstances exception 
to the warrant requirement, see Warden v. 
Hayden, 387 U.S. 294, 87 S.Ct. 1642, 18 
L.Ed.2d 782 (1967), and therefore are distin- 
guishable from the routine search situation 
presented here. 

More important, the general question ad- 
dressed by the common-law commentators 
was very different from the issue presented 
by this case. The authorities on which the 
Government relies were concerned with 
whether the subject of the arrest warrant 
could claim sanctuary from arrest by hiding 
jj_n the home of a third party. See 1 Chitty 
*57; Foster 320; 2 Hale 116-117. Thus, in 
Semayne's Case it was observed: 

"[T]he house of any one is not a castle or 
privilege but for himself, and shall not 
extend to protect any person who flies to 
his house, or the goods of any other which 
are brought and conveyed into his house, 
to prevent a lawful execution, and to 
escape the ordinary process  of  law;  for 
the privilege of his house extends only to 
him and his family, and to his own proper 
goods." 5 Co.Rep., at  9Sa, 77  Eng.Rep., 
at 128. 

The common law thus recognized, as have 
our recent decisions, that rights such as 
those conferred by the Fourth Amendment 

are personal in nature, and cannot bestow 
vicarious protection on those who do not 
have a reasonable expectation of privacy in 
the place to be searched. See United States 
v. Salvucci, 448 U.S. 83, 100 S.Ct. 2547, 65 
L.Ed.2d 619 (1980);  Ralcas v. Illinois, 439 
U.S. 128, 99 S.Ct. 421, 58 L.Ed.2d 387 (1978). 
The issue here, however, is not whether the 
subject of an arrest warrant can object to 
the absence of a search warrant when he is 
apprehended in another person's home, but 
rather whether the residents of that home 
can complain of the search. Because the 
authorities relied on by the Government 
focus on the former question without ad- 
dressing the latter, we find their usefulness 
limited. Indeed, if anything, the little guid- 
ance that can be gleaned from common-law 
authorities undercuts the Government's po 
sition. The language of Semayne's Case 
quoted above, for example, suggests that 
although the subject of an arrest warrant 
could not find sanctuary in the home of the 
third party, the home remained a "castle or 
privilege" for its residents. Similarly, sev- 
eral commentators suggested that a search 
warrant, rather than  an  arrest  warrant, 
was necessary to fully insulate a constable 
from an action for trespass brought by a 
party whose home was searched. See, e. g., 
1 Chitty *57; 2 Hale 116-117, 151. 
.J.[12] While the common law thus sheds .J!2 
relatively little light on  the  narrow question 
before us, the history  of  the  Fourth  Amend- 
ment  strongly   suggests   that   its   Framers 
would   not   have   sanctioned   the   instant 
search.  The  Fourth   Amendment   was  in- 
tended partly to protect against the abuses 
of the general  warrants  that  had  occurred 
in England and of the writs of  assistance 
used in the Colonies. See Payton v. New 
York, 445  U.S.,  at  608-609,  100  S.Ct.,  at 
1391-1392 (WHITE, J., dissenting); Boyd v. 
United States, 116 U.S. 616, 624-629, 6 S.Ct. 
524, 529-532,  29 L.Ed. 746 (1886);  N. Las 
son, The History and Development of the 
Fourth Amendment to the United States 
Constitution 13-78 (1937). The general 
warrant specified only an offenS&-typical- 
ly seditious libel-and left to the discretion 
of the  executing officials the decision as to 
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which persons should be arrested and which 
places should be searched. Similarly, the 
writs of assistance used in the Colonies not- 
ed only the object of the search-any un- 
customed goods-and thus left customs of- 
ficials completely free to search any place 
where they believed such goods might be. 
The central objectionable feature of both 
warrants was that they provided no judicial 
check on the determination of the executing 
officials that the evidence available justi- 
fied an intrusion into any particular home. 
Stanford v. Texas, 379 U.S. 476, 481-485, 85 
S.Ct. 506, 509-512, 13 L.Ed.2d  431 (1965). 
An arrest warrant, to the extent that it is 
invoked as authority to enter the homes of 
third parties, suffers from the same infirmi- 
ty.12 Like a writ of assistance, it specifies 
only the object of a search-in this case, 
Ricky Lyons-and leaves to the unfettered 
discretion of the police the decision as to 
which particular homes should be searched. 
We do not believe that the Framers of the 
Fourth Amendment would have condoned 
such a result. 

 
B 

The Government also suggests that prac- 
tical  problems  might arise if  law enforce- 

...1!21   ment  officers  are  required   to  obtain _ill 
search warrant before entering the home of 
a   third   party  to  make  an   arrest.13  The 
basis of this concern is that persons, as 
opposed to objects, are inherently mobile, 
and thus officers seeking to effect an arrest 
may be forced to return to the magistrate 
several times as the subject of the arrest 
warrant moves from place to place. We are 
convinced, however, that a search warrant 
12. The Government recognizes this problem. 

See n. 8, supra. 
 

13. A number of Circuits already require a 
search warrant for entries of this sort, see n. 3, 
supra, and there is no indication in the record 
that law enforcement efforts in these jurisdic- 
tions have suffered as a result. Thus, we are 
inclined to view the Government's argument on 
this point with considerable skepticism. Cf. 
Payton v. New York, 445 U.S., at 602, 100 
S.Ct., at 1388. 

Moreover, we are informed by the Govern- 
ment that "it is the present policy of the Drug 

requirement will not significantly impede 
effective law enforcement efforts. 

[13] First, the situations in which  a 
search warrant will be  necessary  are  few. 
As noted in Payton v. New York, supra, at 
602-603, 100 S.Ct., at 1388--1389, an arrest 
warrant alone will suffice to enter a sus- 
pect's own residence to effect his arrest. 
Furthermore, if probable cause exists, no 
warrant is required to apprehend a suspect- 
ed felon in a public place. United States v. 
Watson, 423 U.S. 411, 96 S.Ct. 820, 46 
L.Ed.2d 598 (1976). Thus, the subject of an 
arrest warrant can be readily seized before 
entering or after leaving  the  home  of  a 
third party.14 Finally, the exigent-circum- 
stances doctrine significantly limits. the sit- 
uations in which a search warrant would be 
needed. For  example,  a  warrantless  entry 
of a home would be justified if the police 
were in "hot pursuit" of a fugitive. See 
United States v. Santana, 427  U.S. 38, 42- 
43, 96 S.Ct. 2406, 2409-2410, 49 L.Ed.2d 300 
(1976); Warden v. Hayden, 387 U.S. 294, 87 
S.Ct. 1642, 18 L.Ed.2d 782 (1967). .J.Thus, to 2 

the extent that searches for persons pose 
special problems, we believe that the exi- 
gent-circumstances doctrine is adequate to 
accommodate legitimate law enforcement 
needs. 

(14] Moreover, in those situations in 
which a search warrant is necessary, the 
inconvenience incurred by the police is sim- 
ply not that significant. First, if the police 
know of the location of the felon when they 
obtain an arrest warrant, the additional 
burden of obtaining a search warrant at the 
same time is miniscule . The inconvenience 

Enforcement Administration, whose agents 
conducted the search in the present case, to 
secure a search warrant prior to making an 
arrest entry into third party premises, in the 
absence of exigent circumstances or consent." 
Brief in Opposition 9, n. 7. 

14. Indeed, the "inherent mobility" of persons 
· noted by the Government suggests that in most 
situations the police may avoid altogether the 
need to obtain a search warrant simply by 
waiting for a suspect to leave the third person's 
home before attempting to arrest that suspect. 
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of obtaining such a warrant does not in- tered  by  the  police, and even  though  the 
crease significantly when an outstanding police  entered  the  premises  for  the  sole 
arrest warrant already exists. In this case,  purpose of  executing a  valid arrest warrant 
for example, Agent Goodowens knew the for Lyons, a fugitive from justice, whom 
address of the house to be  searched  two  they  had  probable  cause  to  believe  was 
days in advance, and planned the raid from within,  the  arrest  warrant  was  not  suffi- 
the federal courthouse in Atlanta where, we cient absent exigent circumstances to justi- 
are informed, three full-time magistrates fy  invading  Steagald's  privacy  interest  in 
were on duty.  In routine search cases such  the dwelling.   Petitioner Steagald's privacy 
as this, the short time required to obtain a interest is different from Lyons' interest in 
search warrant from a magistrate will sel- being free  from  an  unreasonable  seizure, 
dom hinder efforts to apprehend a felon. according to the Court, and the arrest war- 
Finally, if a magistrate is not nearby, a rant only validated the invasion of the lat- 
telephonic search warrant can usually be ter. In the words of the Court: 
obtained.  See Fed.Rule Crim.Proc. 4l(cXi),      "[T]he search of petitioner's home was no 
(2). more  reasonable  from  petitioner's  per- 

Whatever practical problems remain, 
however, cannot outweigh the constitution- 
al interests at stake. Any warrant require- 
ment impedes to some extent the vigor with 
which the Government can seek to enforce 
its laws, yet the Fourth Amendment recog- 
nizes that this restraint is necessary in some 
cases to protect against unreasonable 
searches and seizures. We conclude that 
this is such a case. The additional burden 
imposed on the police by a warrant require- 
ment is minimal. In contrast, the right 
protected-that of presumptively innocent 
people to be secure in their homes from 
unjustified, forcible intrusions by the 
Government-is weighty. Thus, in order to 
render the instant search reasonable under 
the Fourth Amendment, a search warrant 
was required. 
...Jj\ccordingly, the judgment of the Court of 
Appeals is reversed, and the case is remand- 
ed to that court for further proceedings 
consistent with this opinion. 

So ordered. 
 

THE CHIEF JUSTICE concurs in the 
judgment. 

Justice REHNQUIST, with whom Justice 
WHITE joins, dissenting. 

The Court's opinion reversing petitioner's 
conviction proceeds in a pristinely simple 
manner: Steagald had a Fourth Amend- 
ment privacy interest in the dwelling en- 

spective than it would have been if con- 
ducted in the absence of any warrant. 
Since warrantless searches of a home are 
impermissible absent consent or exigent 
circumstances, we conclude. that the in- 
stant search violated the Fourth Amend- 
ment." Ante, at 1649. 
This "reasoning" not only assumes the 

answer to the question presented-whether 
the search of petitioner's dwelling could be 
undertaken without a search warrant-but 
also conveniently ignores the critical fact in 
this case, the existence of an arrest warrant 
for a fugitive believed on the basis of prob- 
able cause to be in the dwelling. The Court 
assumes..,llhat because the arrest warrant .J!.2t 
did not specifically address petitioner's pri- 
vacy interest it is of no further relevance to 
the case. Incidental infringements of dis- 
tinct Fourth Amendment interests may, 
however, be reasonable when they occur in 
the course of executing a valid warrant 
addressed to other interests. In Dalia v. 
United  States, 441  U.S.  238,  99 S.Ct. 1682, 
60 L.F.d.2d 177 (1979), the Court rejected 
the argument that a separate search war- 
rant was required before police could enter 
a business office to install an eavesdropping 
device when a warrant authorizing the 
eavesdropping itself had already been 
obtained. As the Court put it: "This view  
of the Warrant Clause parses too finely the 
interests protected by the Fourth Amend- 
ment. Often in executing a warrant the 
police  may  find  it  necessary  to interfere 
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with privacy rights not explicitly considered 
by the judge  who issued the waJTant."  Id., 
at 257, 99 S.Ct., at 693 (emphasis supplied). 
In  Payton  v.  New  York, 445  U.S. 573, 100 
S.Ct. 1371, 63 L.Ed.2d 639 (1980), the Court 
rejected the suggestion that a separate 
search warrant was required before police 
could execute an arrest warrant by entering 
the . home of the subject of the warrant. 
Although the subject of the warrant had a 
Fourth Amendment interest in the privacy 
of his dwelling quite distinct from the inter- 
est in being free from unreasonable seizures 
addressed by the arrest warrant, the Court 
concluded that it was "constitutionally rea- 
sonable to require him to open his doors to 
the officers of the law." Id., at  602-603,  
100 S.Ct., at 1388-1389. 

This case, therefore, cannot be resolved 
by the simple Aristotelian syllogism which 
the Court employs. Concluding as it does 
that the arrest warrant did not address the 
privacy interest affected by the search by 
no means ends the matter; it simply 
presents the issue for decision. Resolution 
of that issue depends upon a balancing of 
the "need to search against the invasion 
which the search entails." Camara v. Mu- 
nicipal Court of San Francisco, 387 U.S. 523, 
537, 87 S.Ct. 1727, 1735, 18  L.Ed.2d  930 
(1967). Here, as in all Fourth Amendment 
cases, "reasonableness is still the ultimate 
standard."    Id., at  539,  87  S.Ct.,  at 1736. 
See  Wyman  v. James, 400 U.S. 309, 318, 91 
S.Ct. 381, 386, 27 L.Ed.2d 408 (1971); Mar- 

.J!.2s shall v. Barlow's, Inc.,.1_436 U.S. 307, 315- 
316, 98 S.Ct. 1816, 1822, 56 L.Ed.2d 305 
(1978). In determining the reasonableness 

of   dispensing  with  the  requirement  of a 
· separate search warrant in this case, I be- 
lieve that the existence of a valid arrest 
warrant is highly relevant. 

The government's interests in the war- 
rantless entry of a third-party dwelling to 
execute an arrest warrant are compelling. 
The basic problem confronting police in 
such situations is the inherent mobility of 
the fugitive. By definition, the police have 
probable cause to believe that the fugitive 
is in a dwelling which is not his home. He 

may stay there for a week, a day, or 10 
minutes. Fugitives from justice tend to be 
mobile, and police officers will generally 
have no way of knowing whether the sub- 
ject of an arrest warrant will be at the 
dwelling when they return from seeking a 
search warrant. See United States v. 
McKinney, 379 F.2d 259, 263 (CA6 1967); 
State  v. Jordan, 288 Or. 391, 400-401, 605 
P.2d 646, 651 (1980) (en bane). Imposition 
of a search warrant requirement in such 
circumstances will frustrate the compelling 
interests of the government and indeed the 
public in the apprehension of those subject 
to outBtanding arrest warrants. 

The Court's responses to these very real 
concerns are singularly un persuasive. It 
first downplays them by stating that "the 
situations in which a search warrant will be 
necessary are few," ante, at 1652, because 
no search warrant is necessary to arrest a 
suspect at his home and, if the suspect is at 
another's home, the police need only wait 
until he leaves, since no search warrant is 
needed to arrest him in a public  place.  
Ibid. These  beguilingly simply answers to 
a serious law enforcement problem simply 
will not wash. Criminals who know or sus- 
pect they are subject to arrest warrants 
would not be likely to return to  their 
homes, and while "[t]he police could reduce 
the likelihood of escape by staking out all 
possible exits . . . the costs of such a stake- 
out seems excessive in an era of rising 
crime and scarce police urces." Payton .J:_2s 
v. New York, supra, at 619, 100 S.Ct., at 
1397 (WHITE, J., dissenting). The Court's 
ivory tower misconception of the realities of 
the apprehension of fugitives from justice 
reaches its apogee when it states: "In rou- 
tine search cases such as this, the short time 
required to obtain a search warrant from a 
magistrate will seldom hinder efforts to 
apprehend a felon." Ante, at 1652. The 
cases we are considering are not "routine 
search cases." They are cases of attempted 
arrest, pursuant to a warrant, when the 
object of the arrest may flee at any time- 
including the "short time" during which the 
police are endeavoring to obtain a search 
warrant. 
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At the same time the interference with 
the Fourth Amendment privacy interests of 
those whose homes are entered to appre- 
hend the felon is not nearly as significant as 
sug ted by the Court. The  arrest  war- 
rant serves some of the functions a separate 
search warrant would. It assures the occu- 
pants that the police officer is present on 
official business. The arrest warrant also 
limits the scope of the search, specifying 
what the police may search for-i. e., the 
subject of the arrest warrant. No general 
search is permitted, but only a search of 
those areas in which the object of the 
search might hide. See Fisher v. Volz, 496 
F.2d 333, 343 (CA3 1974); State v. Jordan, 
supra, at  l, 605 P.2d, at 651; United 
States v. Cravero, 545 F.2d 406,421, nn. 1, 2 
(CA5 1976), cert. denied, 429  U.S. 1100,  97 
S.Ct. 1123, 51 L.Ed.2d 549 and 430 U.S. 983, 
97  S.Ct.  1679,  52  L.Ed.2d  377  (1977). In- 
deed there may be no intrusion on the occu- 
pant's privacy at all, since if present the 
suspect will have the opportunity to volun- 
tarily surrender at the door. Even if the 
suspect does not surrender but secretes 
himself within the house, the occupant can 
limit the search by pointing him out to the 
police. It is important to remember  that 
the contraband discovered during the entry 
and search for Lyons was in plain view, and 
was discovered during a "sweep search" for 
Lyons, not a probing of drawers or cabinets 
for contraband. United States v. Gaultney, 
606 F.2d 540, 544 (1979). 

..J!.27 ...i»ecause the burden on law enforcement 
officers to obtain a separate search warrant 
before entering the dwelling of a third par- 
ty to execute a concededly valid arrest war- 
rant is great, and carries with it a high 
possibility that the fugitive named in the 
arrest warrant will escape apprehension, I 
would conclude that the application of the 
traditional "reasonableness" standard of the 
Fourth Amendment does not require a sep- 
arate search warrant in a case such as this. 

I. The Court cites Coke as a contrary authority, 
ante, at 1650 but Coke's disagreement with the 
rule that the constable could "break open 
doors" extended only to requiring that the sus- 
pect sought first be indicted. He wrote that "if 
the party suspected be indicted, then the sherif 

This conclusion is supported by the com- 
mon law as it existed at the time of the 
framing of the Fourth Amendment, which 
incorporated the standard of "reasonable- 
ness." As the Court noted last Term in 
Payton : "An examination of the common- 
law understanding of an officer's authority 
to arrest sheds light on the obviously rele- 
vant, if not entirely dispositive, considera- 
tion of what the Framers of the Amend- 
ment might have thought to be reasonable." 
445 U.S., at  591, 100 S.Ct., at 1382-1383; 
see also id., at 604, 100 S.Ct., at 1389 
(WHITE,  J.,  dissenting).    The  duty  of the 
populace to aid in the apprehension of fel- 
ons was well established at  common  law, 
see Roberts v. United States, 445 U.S. 552, 
557, 100 S.Ct. 1358, 1362-1363,  63 L.Ed.2d 
622 (1980), and in light of the overriding 
interest in apprehension, the common law 
permitted officers to enter the dwelling of 
third parties when executing an arrest war- 
rant. Chitty wrote that "[t]he  house  of  a 
third person, if the offender fly to it for 
refuge, is not privileged, but may be broken 
open after the usual demand;  for  it  may 
even be so upon civil process." 1 J. Chitty, 
Criminal Law •57 (hereafter Chitty). Gab- 
bett agreed: "Neither is  the  houS(l  of  a 
third person, if the offender fly to it for 
refuge, privileged, but it may be  broken 
open, after the usual demand; for it may be 
even so upon civil process." 2 J. Gabbett, 
Criminal Law 142 (1843) (hereafter Gab- 
bett). Hale noted that an officer  could 
forcibly enter the house of the subject of an 
arrest warrant, "[a]nd  so  much  more  may 
he break open the  house of  another  person 
to take him, for so the  sheriff  may do  upon 
a civil process." 2 M. Hale, Pleas of the 
Crown, 117.J!.1736) (hereafter Hale). See _l!.21 
also M. Foster, Crown Law 3.20 (1762).1 A 
17th-century work on constables noted: 

"[I]t  is  the  chief  part  of  their  office to 
represse  fellony, and  albeit  it  be a  man's 

by force of the kings writ may demand the 
party indicted to be delivered; and that not 
done, he may break open the house, &c. and 
apprehend the felon       " 4 E. Coke, Institutes 
*177.   Lyons had  been indicted, United  States 
v. Gaultney, 606 F.2d 540, 543 (1979). 
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house he doth dwell in, which they doe 
suspect the fellon to be in, yet they may 
enter in there to search;  and if  the owner 
of the house, upon request, will not open 
his dores, it seems the officer may break 
open the dores upon him to come in to 
search." W. Sheppard, The Offices of 
Constables, ch. 8, § 2, rio. 4 (c. 1650) 
(quoted in T. Taylor, Two Studies in Con- 
stitutional    Interpretation   28-29  (1969)). 
The leading authority, Semayne's Case, 5 

Co.Rep. 91a, 93a, 77 Eng.Rep. 194, 198 (K.B. 
1603), recognized that: "[t]he house of any 
one is not a castle or privilege but  for 
himself, and shall not extend to protect any 
person who flies to his house  . . .  to prevent 
a lawful execution, and to escape the ordi- 
nary process of law . . .  and  therefore  in 
such cases after denial on request made, the 
sheriff  may  break  the  house."   In Ratcliffe 
v. Burton, 3 Bos. & Pul. 223, 230, 127 Eng. 
Rep. 123, 126--127 (C.P.1802), Judge Heath 
ruled that before breaking doors, officers 
must announce their authority, because a 
contrary rule "must equally hold good in 
cases of process upon escape, where the  
party has taken refuge in the house of a 
stranger. Shall it be said  that  in such  case 
the officer may break  open  the  outer  door 
of a stranger's house without declaring the 
authority under which he acts. . . . ?"  Thus 
no distinction was recognized between au- 
thority  to enter  the suspect's  home  and that 

_..1!_2• of a stranger. See also.J._Commonwealth v. 
Reynolds, 120 Mass. 190, 196-197 (1876); cf. 
State v. Brown, 5 Del. [Harrington] 505 
(1854).2 

The Court argues that the common-law 
authorities are not relevant because they do 
not   consider   the  rights   of   third parties 

2. The Court strives to  minimize  the  signifi- 
cance of the co mmon-law rule by suggesting 
that it only applied in cases of "hot  pursuit," 
ante, at 1 1651. Even if the authorities did 
impose some "pursuit" requirement, and by no 
means all did, see, e. g., 2 Hale 117; 1 W. 
Russell, Crimes and Misdemeanors 521 (2d ed. 
1826) (hereafter Russell), the "pursuit" referred 
to was apparently "the old Common Law mode 
of  pursuing,"  by the "hue  and cry."   1  Chitty 
*26;  4  W.  Blackstone,  Commentaries  293 (J. 
Wendell ed. 1847);  2 Hale 98.   See Semayne's 
Case, 5 Co.Rep. 91a, 91!>93a, 77 Eng.Rep . 194, 

whose dwellings were entered but only the 
rights of the arrestee. Ante, at 1651.  This 
is not so. The authorities typically concern 
the right of the third party to resist the 
officer's attempted entry or the offense 
committed by the officer against the third 
party in entering. See, e. g., Common- 
wealth v. Reynolds, supra; I Chitty *57- 
*58; 2 Hale 117; 1 Russell 519-521. 

The basic error in the Court's treatment 
of the common law is its reliance on the 
adage that "a man's home is his castle." 
Though there is undoubtedly early case sup- 
port for this in the common law, it cannot 
be accepted as an uncritical statement of 
black letter law which answers all questions 
in this area. William Pitt, when he was 
Prime Minister of England, used it with 
telling effect in a speech on the floor of the 
House of Commons; but parliamentary 
speaking ability and analytical legal ability 
ought not to be equated with one...umother 1:.3 
It is clear that the privilege of the home did 
not extend when the King was a party, i.e., 
when a warrant in a criminal case had been 
issued.    See 1  Russell  5al;   2 Gabbett 141; 
Burdett  v. Abbott, 14 East. 1, 79, 104 Eng. 
Rep. 501, 531 (K.B.1811); Commonwealth v. 
Reynolds, supra,  at  196.  That  a  man's 
home may be his castle in civil  cases,  but 
not in criminal cases, was recognized as far 
back as the Year Books.  See Y.B. 13 Edw. 
IV, f. 9a (quoted in Burdett, supra,  at  79, 
104 Eng.Rep., at 531).  The  suggestion  in 
the Court's opinion, ante,  at  1651,  that 
"[t)he  language  of   Semayne's   Case   . . . . 
suggests that although the subject of an 
arrest warrant could not find sanctuary in 
the  home of  the  third  party, the  home re- 

196 (K.B.1603) (" J. beats R. so as he is in 
danger of death, J. flies, and thereupon hue and 
cry is made, J. retreats into the house of T. they 
who pursue him, if the house be kept and 
defended with force (which proves that first 
request ought to be made) may lawfully break 
the house of T. for it is at the K.'s suit" ). The 
"hue and cry," however, was not the same as 
"hot pursuit" by officers of the law, and the 
situations in which it might be invoked-for 
example, simply to apprehend a person sus- 
pected of a felony-would not be considered 
exigent circu mstances.  See l Chitty, *27-*29. 
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mained a 'castle or privilege' for its resi- basis in the Constitution, may well be mini- 
dents," is thus completely unfounded in the mal if courts carefully consider the various 
present context. congeries of facts in the actual case before 

An officer could break into one's own 
home to execute an arrest warrant for the 
owner, and "so much more may he break 
open the house of another person to take 
him," 2 Hale 117. Entry into the house of a 
third party to effect arrest was considered 
to follow a fortiori from the accepted entry 
into the home of the subject of the arrest 
warrant himself. This was because those in 
the home of a third party had no protection 
against civil process, let alone criminal proc- 
ess. See 1 Chitty *57; 2 Gabbett 142; 2 
Hale 117. See generally Wilgus, Arrest 
Without a Warrant, 22 Mich.L.Rev. 798, 
800-801 (1924). At common law the Sover- 
eign's key-criminal process-unlocked all 
doors, whether to apprehend the owner or 
someone else. 

While I cannot subscribe to the Court's 
decision today, I will not falsely cry "wolf" 
in this dissent. The decision rests on a very 
special set of facts, and with a change in 
one or more of them it is clear that no 
separate search warrant would be required 
even   under  the  reasoning  of   the Court. 

On the one side Payton makes clear that 
an arrest warrant is all that is needed to 
enter the suspect's "home" to effect the 
arrest. 445 U.S., at 602-603, 100 S.Ct., at 
1388-1389. If a suspect has been living in a 
particular dwelling for any significant peri- 

-1?_31 od, say _a few days, it can certainly be 
considered his "home" for Fourth Amend- 
ment purposes, even if the premises are 
owned by a third party and others are liv- 
ing there, and even if the suspect concur- 
rently maintains a residence elsewhere as 
well. In such a case the police could enter 
the premises with only an arrest warrant. 
On the other side, the more fleeting a sus- 
pect's connection with the premises, such as 
when he is a mere visitor, the more likely 
that exigent circumstances will exist justi- 
fying immediate police action without de- 
parting to obtain a search warrant. The 
practical damage done to effective law en- 
forcement by today's decision, without any 

them. 
The genuinely unfortunate aspect of to- 

day's ruling is not that fewer fugitives will 
be brought to book, or fewer criminals ap- 
prehended, though both of these conse- 
quences will undoubtedly occur; the great- 
er misfortune is the increased uncertainty 
imposed on police officers in the field, com- 
mitting magistrates, and trial judges, who 
must confront variations and permutations 
of this factual situation on a day-to-day 
basis. They will, in their various capacities, 
have to weigh the time during which a 
suspect for whom there is an outstanding 
arrest warrant has been in the building, 
whether the dwelling is the suspect's home, 
how long he has lived there, whether he is 
likely to leave immediately, and a number 
of related and equally imponderable ques- 
tions. Certainty and repose, as Justice 
Holmes said, may not be the destiny of 
man, but one might have hoped for a higher 
degree of certainty in this one narrow but 
important area of the law than  is offered 
by today's decision. 
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U.S.C. § 1367; Block v. First Bwod Assacs., 
988 F.2d 344, 351 (2d Cir.1993). 

 
III. Conclusion 

For the foregoing reasons, we reverse the 
district court's order denying defendants' 
motion to dismiss, and remand to the district 
court for further proceedings in accordance 
with this opinion. 

 
KAUFMAN, Senior District Judge, 

concurring: 
In  Branti v. Finke4  445 U.S. 507,517, 100 

S.Ct. 1287, 1294, 63  L.Ed.2d 574 (1980), Jus- 
tice Stevens, writing for the majority, and 
after noting that "[b]oth opinions in Elrod [v. 
Bums,   427   U.S.   347,   96  S.Ct.   2673, 49 
L.Ed.2d 547· (1976) ], recognize that party 
affiliation may be an acceptable requirement 
for some types of government employment," 
wrote that "the ultimate inquiry is  not 
whether the label 'policymaker' or 'confiden- 
tial' fits a particular position; rather, the 
question is whether the higher authority can 
demonstrate that party affiliation is an ap- 
propriate requirement for the effective per- 
formance of the public office involved." 
Branti at 518, 100 S.Ct. at 1294.  In the light 
of that standard and in view of the tenure 
requirements of the White Plains City Char- 
ter, I agree that the individual defendants 
were faced with interpreting alleged first 
amendment and/or due process rights of Ka 
luczky which were not subject to sufficiently 
definitive reasonable understanding by them 
as government officials. Accordingly, I con- 
cur in the within reversal and remand. In so 
doing, however, I have reservations concern- 
ing the majority's reliance upon the "policy- 
maker'' standard, in view of Branti. I also 
have reservations, in the light of Branti, 
concerning the majority's analysis of the 
''tenure" issue, and, in terms of the federal 
constitutional rights of a person such as Ka 
luczky, would leave that issue for another 
day, particularly in view of the fact that it 
may be independently of importance, upon 
remand in this case, in connection with the 
state law claims of plaintiff. 
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Defendant was convicted in the United 
States District Court for the Eastern District 
of New York, Charles P. Sifton, Chief Judge, 
pursuant to his guilty plea, of possession of 
firearm by convicted felon, and he appealed, 
challenging denial of motion to suppress.  
The Court of Appeals, Altimari,  Circuit 
Judge, held that: (1) agents were not  re- 
quired to obtain new arrest warrant after 
learning that defendant moved to new apart- 
ment, and (2) protective sweep of apartment 
was not impermissibly broad. 

Affirmed. 
 
 

1. Arrest e::65 
Agents were not required to obtain new 

arrest warrant after learning that suspect 
moved to new apartment, but rather could 
enter new apartment and execute arrest war- 
rant as long as they had reason to believe 
that suspect was residing and present in new 
apartment; all arrest warrant had to do was 
identify person sought, and, in any event, 
arrest warrant.itself did not specify in which 
apartment suspect lived. U.S.C.A. Const. 
Amend. 4. 

2. Searches and Seizures e>101 
Generally, police do not need search 

warrant to enter suspect's home when they 
have arrest warrant for suspect. U.S.C.A. 
Const.Amend. 4. 

3. Arrest ®>68(7) 
Agents may enter suspect's residence, or 

what they have reason to believe is his resi- 
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dence, in order to effectuate arrest  warrant apartment,  rather  than during a  permissible 
where reasonable belief exists that suspect is protective sweep. We reject both arguments 
present.   U.S.C.A. Const.Amend. 4. and affirm the judgment of the district court. 

4. Searches and Seizures e=o71 
Arresting agent's entry of adjacent room 

in apartment, and discovery of shotgun pro- 
truding from underneath bed in space be- 
tween bed and wall, after another agent had 
left room, did not exceed scope of permissible 
protective sweep incident to arrest; fact that 
another agent had already been in room did 
not preclude possibility that there was some 
residual danger, and someone could have 
been hiding in space between bed and wall. 
U.S.C.A. Const.Amend. 4. 

5. Arrest <P71.1(4.1) 
When arresting person in residence, offi- 

cers may perform protective sweep incident 
to arrest to protect themselves or others. 
U.S.C.A. Const.Amend. 4. 

 

 
Steven M. Stat.singer, Legal Aid Society, 

Federal Defender Div. Appeals Bureau, New 
York City (Marjorie Smith, Legal Aid Soci- 
ety,  on  the   brief),  for  defendant-appellant. 

Eric D. Bernstein, Asst. U.S. Atty., 
E.D.N.Y., Brooklyn, NY (Zachary W. Carter, 
U.S. Atty., Emily Berger, Asst.  U.S. Atty., 
on the brief), for appellee. 

 
Before: FEINBERG, ALTIMARI, and 

MAHONEY, Circuit Judges. 
 

ALTIMAR!, Circuit Judge: 
Defendant-appellant Phillip Lauter appeals 

from a judgment of the United States Dis- 
trict Court for the Eastern District of New 
York (Sift.on, J.), convicting him, following a 
plea of guilty, of possession of a firearm by a 
convicted  felon,  in  violation  of  18   U.S.C. 
§ 922(g)(l). On appeal, Lauter challenges 
only the district court's refusal to suppress 
the firearm seired from his apartment. 
First, Lauter claims that the officers should 
not have entered his apartment to arrest him 
because neither the arrest warrant nor the 
affidavit in support of the warrant specified 
that address. Second, he claims that the 
officers recovered the weapon in the course 
of  a  full-fledged  warrantless search of his 

BACKGROUND 
On February 4, 1993, Special Alcohol, To- 

bacco, and Firearms ("ATF") Agent Graham 
obtained an arrest warrant for Lauter and a 
search warrant for his residence, apartment 
2R at 499 Williams Avenue in  Brooklyn. 
The warrants were issued based on an affida- 
vit containing information received from a 
confidential informant ("CI") who stated that 
Lauter, a convicted felon, possessed a shot- 
gun. He also stated that Lauter  had  recent- 
ly moved to apartment 2R from a basement 
apartment in the same  building. Although 
the search warrant clearly identified Lauter's 
residence as apartment 2R, the face of the 
arrest warrant did not contain  an  address. 
On the back of the arrest warrant was writ- 
ten, under the heading "THE FOLLOWING 
IS    FURNISHED    FOR   INFORMATION 
ONLY," that Lauter resided  at  499 Williams 
Avenue in Brooklyn. 

On February 7, prior to execution of the 
warrant, Graham learned from the CI that 
Lauter had moved to a second apartment in 
the basement of the same building. The CI 
acquired this information from his father, the 
landlord of the building. The CI also provid- 
ed Graham with a description of Lauter, the 
basement layout, and the door of Lauter's  
new apartment. At approximately 8:30 the 
following morning, Graham and four other 
agents arrived at the basement apartment in 
which they believed Lauter was residing. 
After knocking and receiving no  response, 
the agents pushed in the door and arrested 
Lauter, who had been roused from his sleep. 
The apartment, which had no windows, no 
kitchen, and no bathroom, consisted of two 
small rooms: the first room containing the 
door to the hallway of the basement, and an 
adjacent room containing a bed. Lauter was 
arrested in the first room. 

Special ATF Agent Bradley was the first 
agent to enter the back room, and a few 
moments later Graham saw Bradley escort- 
ing Lauter's girlfriend from the room. Brad- 
ley did not say anything to Graham. Gra- 
ham immediately went into the back room to 
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''back up" Bradley and to  finish "conducting  
a security sweep of that room." The small 
back room contained only a nightstand and a 
queen-size mattress on a met.al frame stand- 
ing roughly three inches off the ground, with 
approximately three feet between the  bed 
and the wall on either side of the bed. Dur 
ing his sweep, Graham looked to the left of 
the bed, and saw the stock of a shotgun 
protruding from underneath the bed. He 
seized the loaded gun, looked under the bed, 
and removed a bag of ammunition from an 
open drawer in the nightstand. 

Lauter was charged  with  possessing a fire- 
arm  as  a  convicted  felon,  in  violation  of 18 
U.S.C. § 922(g)(l). Lauter moved to sup- 
press the firearm on the grounds that the 
agents unlawfully entered  the  apartment, 
and that once in the apartment they conduct- 
ed an impermissible full-fledged search rath- 
er than a limited protective sweep. In a 
written Memorandum and Order dated May 
21, 1993, the district court denied the motion 
to suppress. The district  court  concluded 
that the agents were not required to obtain a 
new arrest warrant once they learned that 
Lauter was no longer residing in apartment 
2R, given that they had probable cause to 
believe that Lauter was residing and present 
in the basement apartment.  The  district 
court explicitly  rejected  Lauter's  reliance on 
Steagald v. Unit.ed Stai,es, 451 U.S. 204, 101 
S.Ct. 1642, 68 L.Ed.2d 38 (1981), and United 
Stat,es v. Nezaj, 666 F.Supp. 494 (S.D.N.Y. 
1987). AB to the recovery of the firearm, the 
district court concluded that the back room 
was "immediately adjoining" the room where 
the arrest occurred, and thus the cursory 
visual inspection by Graham was a permissi- 
ble protective sweep under Maryland v. 
Buie,  494   U.S.  325,  110  S.Ct.  1093,  108 
L.Ed.2d 276 (!990). Lauter  subsequently 
pied guilty pursuant to a conditional plea 
agreement, thereby reserving the right to 
appeal the denial of his suppression motion. 
He was sentenced principally to thirty-seven 
months' imprisonment. 

Lauter  now  appeals. 

DISCUSSION 
1. Validity of Arrest Warrant 

[1] Lauter first argues that the agents 
should have obtained a new warrant after 

learning that he had moved to a new apart- 
ment. He argues that when the police be- 
lieve that the target of an arrest warrant 
lives at an address other than the one listed 
on the warrant, they must apply for a new 
warrant before arresting the suspect at the 
new residence. Because the arrest warrant 
in this case was premised on a supporting 
affidavit that stated that Lauter lived in 
apartment 2R, Lauter claims that the agents 
could not decide on their own that he had 
moved to the basement apartment without 
consulting a magistrate. We reject this ar- 
gument. 

 
[2, 3] Generally, the police do not need a 

search warrant to enter a suspect's home 
when they have an arrest warrant for the 
suspect. See Payton v. New York, 445 U.S. 
573, 603, 100 S.Ct. 1371, 1388, 63 L.Ed.2d 639 
(1980) ("an arrest warrant founded on proba- 
ble cause implicitly carries with it the limited 
authority to enter a dwelling in which the 
suspect lives when there is reason to believe 
the suspect is within"); see also Steagal,d v. 
United Stat,es, 451 U.S. 204, 221, 101 S.Ct. 
1642,  1652,  68   L.Ed.2d   38  (1981);  United 
Stat,es v. Terry, 702  F.2d  299, 319  (2d Cir.), 
cm. denied, 461 U.S. 931, 103 S.Ct. 2095, 77 
L.Ed.2d  304  (1983).    AB the   Supreme Court 
has observed, once an arrest wiu-rant for a 
particular suspect has issued, "it is constitu- 
tionally reasonable to require him to open his 
doors to the officers of the law." Payton, 
445  U.S.  at   602-03,  100  S.Ct.   at   1388. 
Agents may enter a suspect's residence, or 
what they have reason to believe is his resi- 
dence, in order to effectuate an arrest war- 
rant where a reasonable belief exists that the 
suspect is present. See Terry, 702 F.2d at 
319 (court relies on factors, such as telephone 
listing and statement from defendant's son, 
indicating . that there was a ''reasonable ba- 
sis" for believing that defendant resided in 
and was present at apartment). See also 
United Stat,es v. Magluta, 44 F.3d 1530, 1535 
(11th Cir.1995) (officers may enter residence 
to execute arrest warrant where they have "a 
reasonable belief that the location to be 
searched is the suspect's dwelling, and that 
the suspect is within the residence at the 
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time of entry'');  Perez v. Simmons, 884 F.2d  rest.  See  Stinson,  857  F.Supp.  at  1030  
1136, 1140 (9th Cir.1989); United States v. (Fourth Amendment "does not require offi- 
Stinson, 857 F.Supp. 1026, 1031 (D.Conn. cers to establish  probable cause for identify- 
1994); Nash v. Douglas County, 733 F.Supp.  ing  information,  such  as  the  suspect's  ad- 
100, 104--05 (N.D.Ga.1989); Harasim v. Kuc- dress, that is included on the arrest warrant 
har, 702 F.Supp. 178, 181 n. 2 (N.D.Ill.1988).  but  not  material  to  the  ultimate   probable 
Cf. United States v.  Pichardo,  No.  92  CR.  cause determination").  Any discrepancy  be- 
354, 1992 WL 249964, at  *3 (S.D.N.Y.  Sept.  tween the address in the supporting affidavit 
22, 1992). and the address where Lauter was ultimately 

Although we agree with the district court's an-ested is irrelevant because all an arrest 
ultimate  conclusion,  we  note  that it  applied  warrant  must  do   is   identify   the   person 
too stringent a test when it held that "offi-  sought.  See  Powe  v. City  of  Chica.go,  664 
cers may properly determine whether  they  F.2d 639, 645 (7th  Cir.1981);  Harasim,  702 
have '[JTObahle cause. to believe that an apart- F.Supp. at 181; Pichardo, 1992 WL 249964, 
ment  or  house  is  the  arrestee's  residence,  at  *5.  Similarly, a  change in address subse-  
and if probable cause exists, they  may enter  quent to the issuance  of  an arrest warrant is 
such premises to effect the arrest when they typically not significant  because  it  does  not 
have a reasonable basis·to believe that the  alter  the  suspect's  identity.  In  any  event, 
arrestee will  be present."  (emphasis  added).  the. arrest  warrant  itself  did  not  specify  in 
As noted above, the proper inquiry is wheth-  which  apartment  Lauter  lived,  and  as  such 
er. there is a reaaonable belief that the sus-  there was no actual discrepancy between the  
pect resides at the  place  to  be  entered  to  warrant  and  the  apartment  where  Lauter 
execute an arrest warrant, and whether the was arrested.  Therefore,  the  officers  were 
officers have reason to believe  that the sus-  not  required  to  have  a  magistrate  evaluate 
pect is present.  See  Magl'Uta,  44  F.3d  at  the information  regarding  Lauter's  new ad- 
1533, 1535.  See also United  States v. Man-   dress.   They  could  execute  the  warrant  as 
ley, 632 F.2d 978, 983 (2d Cir.1980) ("the long as they had reason to believe that Lau- 
'reasonable  belief  standard  . . .  may require  ter was residing and  present in the basement 
less justification then the more familiar prob- apartment. 
able cause test"), cert. denied, 449 U.S. 1112, 
101 S.Ct. 922, 66 L.Ed.2d 841 (1981). 

In the instant case, the officers had reason 
to believe-and, as the district court found, 
even had probable cause to believe-that 
Lauter lived in the basement apartment and 
was present at the time they sought to exe 
cute the warrant. In particular, a reliable 
CI, whose father was the landlord at 499 
Williams Avenue, told Agent Graham that 
Lauter moved to the basement apartment 
during the weekend. The CI also told Gra- 
ham that Lauter was unemployed and typi- 
cally slept late, thus supporting a reasonable 
belief that Lauter was present in the apart- 
ment when the warrant was executed. 

The essence of Lauter's argument is that 
the officers should have appealed to a magis- 
trate to consider the information  regarding 
his new  address.  This  argument  suffers 
from several flaws. First, Lauter's  address 
was immaterial to the determination of 
whether probable cause existed for his ar- 

Lauter contends that the authority de- 
scribed above is inapplicable, and that the 
governing   cases   are    Steagald   v.  United 
States,   451   U.S.  204,  101  S.Ct.  1642, 68 
L.Ed.2d 38 (1981),  and United  States v. Ne- 
zaj,  666  F.Supp.  494  (S.D.N.Y.1987).    In 
Steagald, the police entered Steagald's home 
based on an arrest warrant for Lyons, whom 
the police. believed was visiting Steagald. 
While searching for Lyons, who was not 
present, the police discovered cocaine belong- 
ing to Steagald. The issue was thus whether 
an arrest warrant for one person was suffi- 
cient   to   protect   the   Fourth   Amendment 

· rights of persons not named in the warrant, 
but in whose homes the suspect was believed 
to be visiting. The Supreme Court conclud- 
ed that ''while the warrant in this case may 
have protected Lyons from an unreasonable 
seizure, it did absolutely nothing to protect 
[Steagald's] privacy interest. Instead, 
[Steagald's] only protection from an illegal 
entry and search was the agent's personal 
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determination of probable  cause." 451 U.S. 
at 213, 101 S.Ct. at 1648. Accordingly, the 
Supreme Court held that an  arrest  warrant 
for one individual did not authorize the 
search of a third party's residence where the 
officers believed the suspect was visiting. 

In Nezaj, the agents had an arrest warrant 
for "John Doe a/k/a 'Enrique' a/k/a 'El Gor- 
do,' " residing in a specified apartment. 
When the agents sought to execute the war- 
rant at that address, they discovered  that the 
suspect was not residing there, but  the occu- 
pant took them to where he believed "En- 
rique" was residing, which turned out to be 
Nezaj's apartment. The district court sup- 
pressed the evidence implicating Nezaj that 
was seized from his apartment, relying prin- 
cipally on SteagaJd. The district court stated 
that   because   of   Nezaj's   privacy interests, 
"the magistrate, not the police officer, ... 
must decide whether probable cause exists 
that a particular dwelling is a particular fel- 
on's residence." 666 F.Supp. at 498. The 
district court held that 

when the arrest warrant lists no address, 
or when it lists an address other than the 
one the officers seek to enter, the privacy 
interests of third parties are strongly im- 
plicated. To protect third parties and 
to give effect to the logic of Steagald, it 
must be a judicial officer, not the police 
officer on the scene, who decides whether 
there is reason to believe that a felon lives 
in a particular dwelling. Id. at 499. 

Lauter contends that Nezaj and "the logic of 
Steagald " required the agents to test their 
beliefs as to Lauter's residence before a neu- 
tral magistrate, who could have issued a new 
arrest warrant. 

Lauter's reliance on these cases is inappo- 
site. Unlike the case at hand, Steagald in- 
volved the search of a third party's residence 
in order to locate a suspect named in  an 
arrest warrant who did not reside with the 
third party. By contrast, in this case the 
officers entered an apartment in which they 
had reason to believe that Lauter was resid- 
ing. 

Nezaj is also distinguishable. We read the 
case to apply only where the identity of the 
suspect is established in part by his address. 
In Nezaj, the arrest warrant was issued for a 

"John Doe" residing at a particular address. 
Therefore, in contrast to the instant case, the 
suspect's address was relevant to the ques- 
tion of whether there was probable cause for 
his arrest. See Stinson, 857 F.Supp. at 1029 
(interpreting Nezaj as limited to its facts); 
Pichardo, 1992 WL 249964 at *4 ("The hold- 
ing in Nezaj is considerably narrower than 
Defendant claims . . . and extends only to the 
facts presented in that case."). Moreover, to 
the extent that the district court in Nezaj 
intended to require officers to obtain a 
search warrant whenever an arrest warrant 
contains no address, or to get a new arrest 
warrant whenever a suspect's address 
changes, we reject the decision's reasoning as 
unsound and inconsistent with Paytm,, and its 
progeny. In summary, the arrest warrant 
authorized the officer's entry into the base- 
ment apartment because the police had rea- 
son to believe that Lauter was residing and 
present therein. 

 
2. Protective Sweep 

[4, 5] Lauter next argues that even if the 
agents were lawfully in his apartment, the 
district court should have suppressed the 
firearm because it was recovered during an 
impermissibly broad protective sweep. (The 
government does not rely on the search war- 
rant to justify the seizure of the shotgun, as 
that warrant was not for  the  basement apart- 
ment). When arresting a person in a resi- 
dence, officers may perform a protective 
sweep incident to the arrest to protect them- 
selves or others. In Maryl,and v. Buie, 494 
U.S.  325,  334,  110  S.Ct.  1093,  1098,   108 
L.Ed.2d 276 (1990), the Supreme Court held 
that during an arrest, officers may ''without 
probable cause or reasonable suspicion[ ] 
look in closets and other spaces immediately 
adjoining the place of arrest from which an 
attack could be immediately launched." Be- 
yond that limited cursory inspection, howev- 
er,  an  officer  must have articulable facts that 
support  an  inference   that  the  area  to   be 
swept harbors an individual posing danger to 
those present. Id. The district court con- 
cluded that the back room was "immediately 
adjoining'' the area in which Lauter was ar- 
rested, and  thus deemed  the  sweep permissi- 
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ble even in the absence of any particularized 

217 

suspicion. 

Lauter contends that the search conducted 
by Graham was more than a cursory inspec- 
tion for safety purposes. He relies on the 
following facts to support his claim that Gra- 
ham instead was looking for incriminating 
evidence: Graham knew that another agent 
had already been in the back room;  that 
agent did not instruct Graham to go into the 
back room; there was no reason to look next 
to the bed; and Graham seized ammunition 
from a drawer in the nightstand. 

Aside from looking  in  the  drawer,  the 
fruits of which search  were  not  introduced 
into evidence, Graham's . conduct was well 
within the scope of a permissible protective 
sweep, particularly in light  of  the  small  size 
of the apartment. See, e.g., Unit,ed States v. 
Robinson, 775 F.Supp. 231,235 (N.D.Ill.1991) 
(bedroom is "immediately adjoining" room in 
which  defendant  was  arrested).  That  anoth- 
er agent had already been in  the  back  room 
did not  preclude  the  possibility  that  there 
was some residual danger. Moreover,  Gra- 
ham was justified in looking in the space 
between the bed and the wall, as a person 
certainly could have been hiding in that loca- 
tion. As the gun was in plain  view  and  
Graham was legitimately in the room, seizure 
of the weapon was permissible. See Unit.ed 
States v. Jenkins, 876 F.2d 1085, 1088 (2d 
Cir.1989). Because the protective sweep was 
not overbroad, the district  court did  not err 
in declining to suppress the shotgun. 

 
CONCLUSION 

Based on the foregoing, we affirm the 
judgment of the district court. 

 
 
 

Bashir HAMEED, a/k/a James 
York, PlaintiffAppellant, 

v. 

Louis MANN, Superintendent, Shawan 
gunk Correctional Facility; M. McGin 
nis, Captain, Green Haven Correctional 
Facility; Donald Selsky, Director of 
Special Housing and Inmate Disciplin 
ary Programs, Department of Correc 
tional Services; and Thomas A. Cough 
lin III, Commissioner, Department of 
Correctional Services, DefendantsAp 
pellees. 

No. 984, Docket 942296. 

United States Court of Appeals, 
Second Circuit. 

Argued April 13, 1995. 
Decided  June 15, 1995. 

 

Inmate brought lawsuit against prison 
officials challenging constitutionality of pris- 
on disciplinary rule and seeking damages for 
alleged violation of his constitutional rights in 
connection with disciplinary hearing. The 
District Court for the Northern District of 
New York, Thomas J. McAvoy, Chief Judge, 
dismissed complaint. Inmate appealed and 
contended he was denied fair trial  because 
the District Court required him to remain 
shackled during trial. The Court of Appeals, 
Kearse, J., held that: (1) any error in district 
court's detennination that inmate should re- 
main shackled was hannless, and (2) director 
of special housing and inmate disciplinary 
programs was not liable for failing to correct 
alleged violations of inmate's rights in con- 
duct of hearing. 

Affirmed. 
 

1. Federal Civil Procedure ®=>1951 
Trial court has discretion to order party 

be subjected to physical restraints in pres- 
ence of jury if court finds restraint.a neces- 
sary to maintain safety or security. 

2. Constitutional Law ®=>314 
If manacles and shackles are not neces- 

sary, forcing party to appear before jury in 
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of § 4Al.2(a)(2), we will consider what we 
perceive to be the gist of his argument- 
whether these two other convictions were 
so closely related to the counts of convic- 
tion that they should not have been includ- 
ed in his criminal history calculation. See 
Walling, 936 F.2d 469, 471. Under 
§ 4Al.2(a), the "term 'prior sentence' " for 
which points are to be added to the crimi- 
nal history score includes "any sentence 
previously imposed . . . for conduct not 
part of the instant offense." In  this case 
the PSR indicates clearly that the two 
convictions under consideration were not 
treated as part of the instant offenses, 
either as "relevant conduct" or in any oth- 
er way. Nor do we see any reason why 
they should be. The differences in time, 
place, and victims made each of these rob- 
bei'ies clearly discrete events, so we could 
not find that the Arkansas robbery was part 
of the conduct involved in the New Mexico 
robberies, and likewise the escape clearly 
was a separate act by the defen- dant. 

In short, we see no basis for disagree- 
ment with the distdct court's resolution of 
defendant's objections to the PSR,  and 
find no error in the sentence imposed. 

AFFIRMED. 
 

 
 

Rosanna VALDEZ, PlaintiffAppellant, 
v. 

Samuel McPHETERS, an agent of the 
Federal Bureau of Investigation, and 
Greg Littlewhiteman, an officer of the 
Bureau of Indian Affairs, Defendants 
Appellees. 

No. 97-4057. 

United States Court of Appeals, 
Tenth Circuit. 

April  5, 1999. 
 

Mother of suspect brought action al- 
leging that police officer and federal agent 

violated her Fourth Amendment  right  to 
be free of unreasonable search and seizure 
when they entered her residence based on 
arrest warrant naming suspect. The  Unit- 
ed States District Court for the District of 
Utah, J. Thomas Greene, J., granted sum- 
mary judgment for officer and agent. Sus- 
pect's mother appealed. The Court of Ap- 
peals, Marten, District Judge, sitting by 
designation, held that officer and agent 
could have reasonably concluded that sus- 
pect lived in his mother's residence, and 
would likely be·present inside. 

Affirmed. 
Ebel, Circuit Judge, concmTed in 

part, dissented in part, and filed opinion. 
 

1. Arrest e.,>68(12) 
One of the circumstances which may 

permit an entry into a residence without a 
search warrant is the existence of a valid 
arrest wan·ant for a suspect who is be- 
lieved to live in the residence; this is be- 
cause an an·est warrant founded on prob- 
able cause implicitly carries with it the 
limited authority to enter a dwelling in 
which the suspect lives when there is rea- 
son to believe the suspect is within . 
U.S.C.A. Const.Amend. 4. 

2. Arrest e:,,68(12) 
Absent exigent circumstances, an ar- 

rest  wan·ant  by·  itself  does  not  authorize 
entry into the home of a third party. 
U.S.C.A. Const.Amend. 4. 

3. Arrest e:,,68(12) 
Police officers may enter residence 

pursuant to a1Test warrant if there is rea- 
sonable basis for believing that person 
named in warrant both: (1) lives in the 
residence, and (2) can be found within at 
the time of entry. U.S.C.A. Const.Amend. 
4. 

4. Arrest e:,,68(12) 
Police officers' belief that person 

named in arrest warrant resides at resi- 
dence need not prove true in fact in order 
for officers to be able to enter residence; it 
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is sufficient if the belief was objectively and circumstances of suspect's employ- 
reasonable at the time of entry. U.S.C.A. ment, and officers may consider absence of 
Const.Amend. 4. evidence the suspect is elsewhere. 
5. Arrest e=:>68(12) U.S.C.A. Const.Amend. 4. 

Entry into a residence pursuant to an 
ruTest wan·ant is permitted when the facts 
and circumstances within the knowledge of 
the law enforcement agents, when viewed 
in the totality, must warrant a reasonable 
belief that the location to be searched  is 
the suspect's dwelling, and that the sus- 
pect is within the residence at the time of 
entry. U.S.C.A. Const.Amend. 4. 
6. Arrest e=:>68(12) 

In determining whether police officers 
had reasonable basis to believe that person 
named in arrest warrant could be found 
within residence at time of entry, as re- 
quired for entry based on arrest warrant, 
courts must be sensitive to common sense 
factors indicating a resident's presence. 
U.S.C.A. Const.Amend. 4. 

7. Arrest e=:>68(12) 
Direct surveillance or actual viewing 

of suspect on the premises is not required 
in order for police officers to have reason- 
able basis to believe that person named in 
ruTest warrant can be found within resi- 
dence at time of entry, as required  for 
entry into residence. U.S.C.A. Const. 
Amend. 4. 
8. Arrest e=:>68(12) 

In determining whether reasonable 
basis exists to believe that person  named 
in arrest warrant can be found within resi- 
dence at time of entry, as required  for 
entry into residence, police officers may 
take into account the fact that a person 
involved in criminal activity may be at- 

10. Arrest e=:>68(12) 
No single factor is dispositive as to 

whether reasonable basis exists to believe 
that suspect named in arrest wan·ant  can 
be found within residence at time of entry, 
such that entry does not constitute illegal 
search; rather, court must look at all cir- 
cumstances present in case. U.S.C.A. 
Const.Amend. 4. 

11. Searches and Seizures e=:>141 
Evidence obtained after entry into 

residence based on search warrant cannot 
be used to establish legality of those ac- 
tions or, conversely, invalidate an other- 
wise reasonable entry. U.S.C.A. Const. 
Amend. 4. 

12. Searches and Seizures e=:>39 
Police officer and federal agent could 

have reasonably concluded that suspect 
named in arrest wruTant lived in his moth- 
er's residence, and would likely be present 
inside, and their entry into  residence  
based on arrest warrant thus was not ille- 
gal seru·ch, where, inter alia, police depart- 
ment had informed agent that suspect did 
burglaries at another location on weekends 
but came back to town where his mother 
lived on weekends, agent had been  told 
that suspect lived with his mother, and 
officer had seen white pickup truck at 
residence which he knew was driven by 
friend of suspect's. U.S.C.A. Const. 
Amend. 4. 

tempting   to   conceal   his   or her  where-                                            
abouts. U.S.C.A. Const.Amend. 4. 
9. Arrest e=:>68(12) 

For purposes of determining whether 
reasonable basis exists to believe that sus- 
pect named in an·est wan·ant can be found 
within residence at time of entry, such that 
entry does not constitute illegal search, 
suspect's presence may be suggested by 
presence of automobile, time of day, opera- 
tion of lights or other electrical devices, 

Stephen C. Clark (Pamela Martinson on 
the brief) of American Civil Liberties Un- 
ion of Utah Foundation, Inc., Salt Lake 
City, Utah, for Plaintiff-Appellant. 

Paul Michael Brown, Torts Branch, Civil 
Division, Washington, D.C., (Barbru·a L. 
Herwig, Appellate Staff, Civil Division, 
Washington, D.C., with him on the brief) 
for Defendants-Appellees. 
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Before EBEL and BRISCOE, Circuit 
Judges, and MARTEN,* District Judge. 

MARTEN, District Judge. 
On December 7, 1993, FBI Special 

Agent Samuel Michael McPheters and Bu- 
reau of Indian Affairs ("BIA") Police Offi- 
cer Gregory Littlewhiteman arrived at the 
plaintiff Rosanna Valdez's residence in La- 
Point, Utah. The officers told the plaintiff 
that there was an outstanding felony war- 
rant for the arrest of her son, Raymond 
Nathaniel Valdez. McPheters told the 
plaintiff they would like to come inside to 
see if her son was present. 

There is a dispute as to whether the 
plaintiff consented to the officers' entry. 
According to the officers, the plaintiff told 
them to "go ahead." The plaintiff  states 
that she told the officers they could not 
search for her son without a search war- 
rant. 

Special Agent McPheters  looked 
through the residence while Officer Little- 
whiteman remained with several other per- 
sons in the living room area. When they 
were unable to find Raymond Valdez, the 
officers left the residence and continued 
their investigation. They spoke with Sher- 
man Dubois, who told the officers that he 
had seen Raymond Valdez at the residence 
earlier in the day. The officers then re- 
turned to the Valdez residence, but were 
again unable to find Raymond. 

On December 27, Raymond Valdez sur- 
rendered to authorities and was placed in 
the Uintah County jail. 

Plaintiff Rosanna Valdez subsequently 
instituted the present action, alleging the 
defendants McPheters and Littlewhiteman 
violated her constitutional rights against 
unreasonable search and seizure.  On 
March 14, 1996, the District Court granted 
the defendants' Motion for Summary 
Judgment. This appeal followed. 

Special Agent Samuel Michael McPhet- 
ers has worked for the FBI  for  27 years. 
At the time of the events giving rise to  this 

* Honorable J. Thomas Marten, District Court 
Judge,  District of  Kansas,  sitting by designa- 

litigation, he served as Resident Agent in 
Charge of the FBI's Vernal, Utah office. 
Officer Gregory Littlewhiteman is a BIA 
Police Officer assigned to the Uintah and 
Ouray Agency, headquartered at Ft. Du- 
chesne, Utah. Littlewhiteman is an en- 
rolled member of the Oglala  Sioux tribe. 
As a result of his job and participation in 
community outreach activities, Littlewhite- 
man has become personally acquainted 
with many of the people who live on or 
around the Uintah-Ouray reservation. 

In November of 1993, the Salt Lake City 
Police Department obtained an arrest war- 
rant for Raymond Nathaniel Valdez. Val- 
dez was charged by information with one 
count of burglary (a second degree felony), 
and one count of theft (a third degree 
felony). The Salt Lake City police re- 
quested assistance from the FBI in appre- 
hending Valdez, advising the agency that 
"VALDEZ comes into the city on week- 
ends, does a burglary or two then  goes 
back to the Indian Reservation at LaPoint, 
Utah. VALDEZ's mother, ROSANNE 
VALDEZ, lives at LaPoint." The police 
also provided the agency with the tele- 
phone number for the Valdez  residence. 
(R. 8, at 1). 

Rosanna Valdez, the plaintiff, lives in 
Uintah County, near the town of LaPoint, 
Utah, with her husband Raymond Valdez, 
Sr ., and several other family members. 
The residence has a telephone, the number 
matching that given by the Salt Lake City 
police to the FBI. An attorney fact sheet 
filed with the wruTant lists Raymond, Jr.'s 
physical characteristics and denominates 
his address as "transient." (R. 7). 

The FBI's Fugitive Task Force notified 
Special Agent McPheters of the state ru·- 
rest warrant for Raymond Valdez on De- 
cember 7, 1993. McPheters drove to the 
BIA police headquarters in Ft. Duchesne, 
where he asked Lt. Ed Reynolds about 
Valdez's whereabouts. Reynolds told 
McPheters that Valdez was living at the 

tion. 
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Valdez residence in LaPoint. Reynolds 
assigned Officer Littlewhiteman to  assist 
in finding Valdez. 

Littlewhiteman told McPheters that Val- 
dez was living at the Valdez residence in 
LaPoint. Littlewhiteman based this con- 
clusion on information he had gathered 
during his police duties. This information 
included the following: 

1) On September 27, 1993, while being 
booked on a dn1g charge, Valdez stat- 
ed in Littlewhiteman's presence that 
he lived with his mother in LaPoint. 

2) Littlewhiteman knows Valerie Tom, 
who is a friend, neighbor and relative 
of his wife. In the fall of 1993, Tom 
was married to Odorico Palesides. 
Littlewhiteman had twice arrested 
Palesides on spouse abuse charges 
during this time period. During the 
course of making these arrests, Litt- 
lewhiteman learned that  Palesides 
was an associate of Raymond Valdez. 
He also knew by sight Tom's Toyota 
pickup truck. Tom told Littlewhite- 
man that Palesides used the pickup 
truck to drive to the Valdez residence 
to meet Raymond Valdez, and that 
the two would go out drinking. This 
information corresponded with Little- 
whiteman's observations during his 
routine patrols, having seen the pick- 
up truck on several occasions at the 
Valdez residence during October and 
November. 

3) On December 3, 1993, Roosevelt City 
Police Officer Steve Hooley told Litt- 
lewhiteman that Raymond Valdez 
was living at the Valdez residence in 
LaPoint. 

4) On December 4, 1993, Littlewhiteman 
investigated a single-vehicle accident 
about a quarter mile from the Valdez 
residence. He recognized the vehicle 
as Valerie Tom's Toyota truck. The 
vehicle was abandoned, but two star- 
shaped imprints on the windshield in- 
dicated that a driver and a passenger 
had been in the truck at the time of 
the accident.  Footp1ints  led  from 
the vehicle in the direction of the 
Valdez residence. 

There is a dispute about what one of the 
neighbors told Littlewhiteman in con- 
nection with the accident. According to 
Littlewhiteman, Bonnie Hackford Mur- 
phy told him she had seen the truck at 
the Valdez residence earlier in the day, 
driven by a Mexican male, and that she 
had previously seen this person in the 
company of Raymond Valdez. The 
plaintiff has submitted an affidavit from 
Murphy denying she made these com- 
ments to Littlewhiteman. It is undis- 
puted, however, that the accident oc- 
curred in close proximity to the Valdez 
residence, and that Littlewhiteman knew 
the vehicle was used by a friend of the 
suspect under investigation. 
5) It is uncontroverted that Littlewhite- 

man knew that Raymond Valdez was 
unemployed, that he liked to stay out 
late at night drinking, that he some- 
times abused drugs including heroin 
and cocaine, and that he was suspect- 
ed of several nighttime burglaries. 
From the knowledge of his lifestyle 
gained during the course of his nor- 
mal law enforcement duties, Little- 
whiteman believed that Valdez would 
be at the Valdez  residence  about 
noon on December 7, 1993. 

The district court granted the defen- 
dants' summary judgment motion, finding 
under Payton v. New Yark, 445 U.S. 573, 
603, 100 S.Ct. 1371, 1388, 63 L.Ed.2d 639 
(1980) and Steaga/,d v. United States, 451 
U.S. 204, 214 n. 7, 101 S.Ct. 1642, 1649 n. 
7, 68 L.Ed.2d 38 (1981), the legality of the 
defendants' entry into the Valdez resi- 
dence was governed by the "reasonable 
belief of an officer, qualified immunity as 
to whether a person is in a residence at a 
place and present there." (R. 5, Tr. at 42). 
The court then concluded that there were 
"sufficient grounds upon which a reason- 
able officer could form that belief [and] 
therefore qualified immunity does apply." 
Id. at 42-43. 

In the present appeal, Valdez contends 
that the defendants' entry into her resi- 
dence violated her rights protected under 
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the Fourth Amendment. A person's ex- 
pectation of privacy in her residence "is 
plainly one that society is prepared to 
recognize as justifiable." United States v. 
Karo,  468  U.S. 705,  714, 104 S.Ct. 3296, 
3303, 82 L.Ed.2d 530 (1984).   "At the very 
core [of the Fourth  Amendment]  stands 
the right of a man to retreat into his own 
home and there be free from unreasonable 
governmental intrusion." Silverman v. 
United  States,  365  U.S. 505,  511, 81 S.Ct. 
679,  683, 5 L.Ed.2d  734  (1961).   In order 
to protect this important interest, the Su- 
preme Court has emphasized that the 
Fourth Amendment draws "a firm line at 
the entrance to the house," prohibiting a 
warrantless entry except in limited circum- 
stances.    Payton,   445  U.S.  at   590,  100 
S.Ct. at 1382. 

[1, 2] One of the circumstances which 
may permit an entry into a residence with- 
out a search wa1Tant is the existence of a 
valid an·est warrant for a suspect who is 
believed to live in the residence. This is 
because "an arrest wan·ant founded on 
probable cause implicitly carries with  it 
the limited authority to enter a dwelling in 
which the suspect lives when there is rea- 
son to believe the suspect is within." Pay- 
ton,  445  U.S.  at  603,  100  S.Ct.  at 1388. 
"Because an arrest warrant authorizes the 
police to deprive a person of his liberty, it 
necessarily also authorizes a limited inva- 
sion of that person's privacy interest when 
it is necessary to arrest him in his home." 
Steaga[,d, 451 U.S. at 214 n. 7, 101 S.Ct. at 
1649 n. 7. Absent exigent circumstances, 
however, an arrest wan·ant by itself does 
not authorize entry into the home of  a  
third  party.    Id.,  at  215,  101  S.Ct. 1642. 

The majority of circuits which have ad- 
dressed the issue have agreed th t, under 
Payton, police officers entering a resi- 
dence pursuant to an arrest warrant must 
demonstrate a reasonable belief that the 
aiTestee lived in the residence, and a rea- 
sonable belief that the an-estee could be 
found within the residence at the time of 
the entry. See United States v. Route, 104 
F.3d 59, 62 (5th Cir.) ("A valid arrest 
warrant   can-ies   with  it   the  implicit but 

limited authority to enter the residence of 
the person named in  the warrant in order  
to execute the warrant, where there is 
'reason to believe' that the suspect is with- 
in"), cert. denied, 521  U.S. 1109, 117 S.Ct. 
2491,  138   L.Ed.2d   998   (1997);  United 
States v. Risse, 83 F.3d 212, 216 (8th Cir. 
1996) ("officers executing an arrest war- 
rant must have a  'reasonable  belief  that 
the suspect resides at the place to be 
entered ... and [have] reason  to  believe 
that the suspect is present' at the time the 
warrant is executed"); United States v. 
Lauter, 57 F.3d 212, 215 (2nd Cir.1995) 
("the proper inquiry is whether there is a 
reasonable belief that the  suspect  resides 
at the place to be entered . . . and whether 
the officers have reason to believe that the 
suspect is present"); United States v. Ed- 
nwnds,  52 F.3d  1236,  1248  (3d Cir.1995) 
(although "the information available to the 
agents clearly did not exclude the possibili- 
ty that [the suspect] was not in the apart- 
ment, the agents had reasonable grounds 
for concluding that he was there"), vacated 
in part on other grounds , 52 F.3d 1236, 
1251 (3d Cir.1995), cert. denied U.S. 519 
U.S. 927, 117 S.Ct. 295, 136  L.Ed.2d  214 
(1996); United States v. Magluta, 44 F.3d 
1530, 1535 (11th Cir.) ("the facts and cir- 
cumstances within the knowledge of the 
law e forcement agents, when viewed in 
the totality, must warrant a reasonable 
belief that the location to be searched  is 
the suspect's dwelling, and that the sus- 
pect is within the residence at the time of 
entry"),  cert.  denied,   516  U.S.  869,  116 
S.Ct. 189,  133  L.Ed.2d  126  (1995). This 
court has recently agreed in an unpub- 
lished decision, Anderson v.  Campbell, 
1996 WL 731244 (10th Cir.1996). 

Only one circuit has suggested a higher 
knowledge standard on the part of law 
enforcement officers. In United States v. 
Harper, 928 F.2d 894 (9th Cir.1991), the 
Ninth Circuit concluded that "the police 
rµay enter a home with an arrest warrant 
only if they have probable cause to believe 
the person named in the warrant resides 
there." The court  provided  no  rationale 
for adopting this standard, merely citing 
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its prior decision in Perez v. Simrrwns, 900 at the residence entered would mean that 
F.2d   213  (9th   Cir.1990), amending  884 officers could never rely on Payton, since 
F.2d 1136 (9th Cir.1989)1. 

[3] This court finds the defendants 
were entitled to enter the Valdez residence 
if there was a reasonable basis for believ- 
ing that Raymond Valdez, Jr. both  (1) 
lived in the residence and (2) could be 
found within at the time of entry.  As to  
the level of knowledge required by the 
officers, the Supreme Court in Payton ex- 
plicitly indicated that entry is permissible 
so long as there is "reason to believe the 
suspect is within." 445 U.S. at 603, 100 
S.Ct. 1371. There is no substantial reason 
to believe that the standard of knowledge 
should be different or greater when it 
comes to the other prong of the  Payton 
test, whether the suspect resides at the 
house. It would be curious indeed if  the 
two prongs of the test were governed by 
two different standards of proof. 

[4] More importantly, requiring actual 
knowledge of the suspect's true residence 
would effectively make Payton a dead let- 
ter. In the real world,  people  do  not live 
in individual, separate, hermetically-sealed 
residences. They live with other people, 
they move from one residence to another. 
Requiring  that  the suspect  actually reside 

1. Perez, however, does not directly support a 
determination that "probable cause" rather 
than "reasonable grounds" is the appropriate 
standard. In its initial opinion, the court in 
Perez was concerned by evidence that suggest- 
ed the person named in the warrant, the 
plaintiff's brother, was at most a temporary 
guest in his sister's searched apartment, and 
at most "may have occasionally spent the 
night there." 884 F.2d at 1141. The Perez 
court initially wrote that "if Albert did not 
actually reside in the apartment, the search 
was illegal under Steagald." 884 F.2d at 
1140. After the government's petition for re- 
hearing, the court modified this standard, 
adding the emphasized language 

if the officers did not have reasonable 
grounds for believing that Albert resided in 
the apartment, the search was illegal under 
Steagald. 

900 F.2d at 213, typographical error corrected, 
998 F.2d 775 (emphasis added). 

Similarly , the court initially wrote: 
Unless a jury finds that Albert was an actual 
co-resident of the apartment, and that the 

they could never be certain that the sus- 
pect had not moved out the previous day 
and that a Bivens or a 42 USC  §  1983 
claim would then be made against them by 
another resident. The better rule is  that 
both prongs of the Payton test are gov- 
erned by the same  test-reasonable  belief 
on the part of the officers. The officers' 
belief need not prove true in fact, it is 
sufficient if the belief was objectively rea- 
sonable at the  time  of  entry.  United 
States  v. Risse, 83 F.3d 212,  216  (8th Cir. 
1996).  See Anderson, 1996 WL 731244, at 
*2 ("the officers' belief that Steven was 
residing at home, while perhaps not cor- 
rect, was reasonable"). 

[5] Payton and Steagald cannot be un- 
derstood to divide the world into resi- 
dences belonging solely to the suspect on 
the one hand, and third parties on  the 
other. The rule announced in Payton is 
applicable so long as the suspect "possess- 
es common authority over, or some other 
significant relationship to," the residence 
entered by police. Risse, 83 F.3d at 217. 
Thus, entry into a  residence  pursuant  to 
an arrest warrant is permitted when "the 
facts and circumstances within the knowl- 

police had reasonable grounds for believing 
that Albert was in the apartment at the 
time, the search was in violation of Irma 
Perez's constitutional rights. 

884 F.2d at 1142 (citation omitted). This was 
subsequently modified to: 

Unless a jury finds that the officers had 
reasonable grounds for believing that Albert 
was a co-resident of the apartment, and for 
believing that Albert  was  in  the  apartment  
at the time, see Payton, 445 U.S. at 603 , JOO 
S .Ct. at 1388, the search was in violation of 
Irma Perez's constitutional rights. 
900 F.2d at  213 (emphasis added). 
The actual status of law in the Ninth Circuit 

is open to question. In United States v. Al- 
brektsen, 151 F.3d 951 (9th Cir.1998)  the 
court recently cited with approval both Route 
and Risse for the proposition that officers 
executing an arrest warrant must have "some 
reason to believe that the defendant might live 
at and be present within the premises" en- 
tered. The court makes no mention of the 
existence of any higher standard of knowl- 
edge. 
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edge of the law enforcement agents, when 
viewed in the totality, must warrant area- 
sonable belief that the location to be 
searched is the suspect's dwelling, and that 
the suspect is within the residence at the 
time of entry."   Magluta,  44 F.3d at 1535. 

[6-11] Turning to the second prong of 
the Payton test, courts "must  be sensitive 
to common sense factors indicating a resi- 
dent's presence." Direct surveillance  or 
the actual viewing of the suspect on the 
premises is not required.  Magluta,  44 
F.3d at 1535, 1538.2 Indeed , the officers 
may take into account the fact that a per- 
son involved in criminal activity may be 
attempting to conceal his whereabouts . 
Id., at  1538.    The suspect's presence may 
be suggested by the presence of an auto- 
mobile, United States v. Morehead, 959 
F.2d 1489, 1496 (10th Cir.1992), afj'd on 
other grounds sub nom., United States v. 
Hil   971  F.2d  1461  (10th   Cir.1992) (en 
bane); United States v.  Beck,  729  F.2d 
1329, 1331-32 (11th  Cir.1984);  Magluta, 44 
F.3d at 1537-38; the time of day, United 
States  v. Terry, 702 F.2d  299, 319 (2d Cir.), 
cert.  denied,  461  U.S.  931, 103 S.Ct. 2095, 
77 L.Ed.2d 304 (1983) (reasonable to be- 
lieve suspect would be at home at 8:45 a.m. 
on Sunday morn ing); Edrrwnds, 52 F.3d at 
1248 (entry at 6:45 a.m. was "early enough 
that it was unlikely someone living in the 
apartment would have already  departed 
for the day"); Anderson, 1996 WL 731244 
("the officers came to the home at 8:45 
p.m., on a cold, snowy evening, a time 
when a person would reasonably be ex- 
pected   to  be  at   home");   observing  the 

2. While surveillance certainly may bolster a 
Pa)!ton entry, the cases fail to reveal any re- 
qmrement of substantial prior surveillance of 
a residence prior to entry. Compare Harper, 
928 F.2d at 896, (police conducted "intermit- 
tent surveillance"), and Edmon ds, 52 F.3d at 
1248 (police surveilled apartment complex for 
less than three hours and saw all the cars 
depart except for a black Mustang associated 
with the arrestee), with Lauter, 57 F.3d at 213 
(facts suggest no prior surveillance of the 
residence) and United States v. Beck, 729 
F.2d, 1329 , 1331-32 (I Ith Cir .1984) (same). 

3. One consideration which is not relevant to this 
determination involves information 

operation of lights or other electrical de- 
vices, Route, 104 F.3d at 63 (officers heard 
television set left on inside residence after 
third person left residence); Magluta, 44 
F.3d at 1538 (observations that "the lawn 
was manicured and a porch light was on" 
gave "no indication that Magluta departed, 
such as for work or the like"); Morehead, 
959 F.2d at 1496 (holding that an illuminat- 
ed light provided a reasonable basis for 
officers to believe the subject of an arrest 
warrant was within the building); and the 
circumstances of a suspect's employment, 
Lauter, 57 F .3d at 215 (officer 's conduct 
reasonable since they knew the suspect 
"_was unemployed  and typically slept late"); 
United States v. Woods, 560 F.2d 660, 665 
(5th Cir.1977), cert. denied, 435 U.S. 906, 
98 S.Ct. 1452, 55 L.Ed.2d 497 (1978) (rea- 
sonable to believe suspect would be "at his 
place of abode, especially at 8:30 in the 
morning for a man not known to be work- 
ing''). And the officers may consider an 
absence of evidence the suspect is else- 
where. See Terry, 702 F.2d at 319 (one 
factor in supporting reasonableness was 
twelve-year-old son's failure to indicate fa- 
ther was not inside). No single factor  is,  
of course, dispositive. Rather, the court 
must look at all of the circumstances pres- 
ent in the case to determine whether the 
officers entering the residence had a rea- 
sonable belief that the suspect resided there 
and would be found within: .1 

[12] In the present case, the Salt Lake 
City Police Department had informed the 
FBI that Raymond "comes into the city on 
weekends, does a burglary or two then 

gained after the entry. Since the focus is the 
reasonablen ess of the officers' actions, evi- 
dence which is obtained after the entry  can- 
not be used to establish the legality of those 
actions or, conversely, invalidate an otherwise 
reasonable entry. Here , for example, when 
Raymond finally surrendered himself on De- 
cember 27, 1993, he was asked for his ad- 
dress while he was being booked. He re- 
sponded by stating that he lived at the Valdez 
residence in LaPoint. Since this information 
was not known to the defendants  at  the time 
of the entry into the Valdez residence, it can- 
not retroactively justify the defendants' con- 
duct. 
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goes back to the Indian reservation at 
LaPoint, Utah." BIA Lt. Reynolds told 
defendant McPheters that Raymond lived 
with his mother. Raymond himself had 
told BIA Officer Littlewhiteman in Sep- 
tember that he lived with his mother. 
Littlewhiteman also had seen a white pick- 
up truck at the Valdez house, which he 
knew was driven by a friend of Ray- 
mond's .4 Another BIA officer told Little- 
whiteman that Raymond was at the Valdez 
house on December 3. On December 4, the 
white pickup truck was found wrecked 
near the Valdez house and footprints led 
from  the  truck  toward  the  Valdez house. 

Littlewhiteman submitted an affidavit 
stating that he knew Raymond would 
probably be home around midday, since he 
knew Raymond was unemployed , liked to 
stay out late drinking, sometimes abused 
drugs such as heroin and cocaine, and was 
suspected of having committed at least two 
nighttime burglaries.5 Significantly, the 
plaintiff did not attempt to offer any facts 
which would contradict Littlewhiteman's 
affidavit on Raymond's suspected noctur- 
nal activities. In her response to the sum- 
mary judgment motion, plaintiff complains 
that the affidavit was "nonsensical, non- 
factual and therefore in·elevant." (R. Exh. 
3 at ,I 17). She does not, however, offer 
any evidence which would controvert this 
portrait of Raymond Valdez, Jr.'s night 
life. The evidence of late-night drinking, 
drug  abuse,  and  unemployment   is there- 

4. The plaintiff suggests an alternative expla- 
nation for the pickup's presence at her house, 
stating that Tom was a friend  of  hers,  and 
that the pickup truck was present when Tom 
came to visit not Raymond Valdez, Jr., but the 
plaintiff. As with the after-the-fact determi- 
nation about where Raymond actually lived, 
the true reason for the pickup truck's  pres- 
ence is not controlling. Rather , the case must 
be decided on the basis of what the officers 
knew at the time of their entry into the resi- 
dence. Here, there is no evidence McPheters 
and Littlewhiteman had any  reason  to  take 
the frequent presence of the white pickup  
truck as anything other than another indica- 
tion that the suspect continued  to  reside  in 
the Valdez house. 

5. The dissent seeks to minimize these uncon- 
troverted facts by treating the officers' conclu- 

fore uncontroverted. More  importantly, 
the ultimate accuracy of the affidavit's 
characterization of Raymond's lifestyle is 
not significant. What is significant, and 
also uncontroverted, is that Littlewhite- 
man had been presented with such infor- 
mation prior to the entry into the Valdez 
residence. Finally, after  the  first  search 
on December 7, a witness (Sherman Du- 
Bois) told McPheters and Littlewhiteman 
that he had seen Raymond at the Valdez 
residence earlier that day. 

Plaintiff Valdez stresses that she denied 
to the defendants that Raymond  lived 
there or that she and her family knew 
where he in fact was. It is  also stressed 
that the Salt Lake County Attorney Fact 
Sheet prepared in connection with the in- 
vestigation lists Raymond's address as 
"transient." (R. Exh. 7 at 1). If  this were 
the only evidence in the case as to Ray- 
mond's residence, it would of course fatally 
undermine the defendants' qualified immu- 
nity based on an objective belief Raymond 
lived at the Valdez residence. But, under 
the circumstances of the case, such infor- 
mation only tends to support a determina- 
tion of qualified immunity. That is, the 
officers knew from a variety of  sources 
that Raymond had been living with his 
mother, including Raymond's own state- 
ments in the presence of defendant Little- 
whiteman. The fact that the suspect was 
otherwise known to be young, unemployed, 
and "transient"  suggests,  if  anything, that 

sion as a single piece of " evidence" , when the 
conclusion itself is grounded on these several 
facts known by the defendants prior to their 
first entry. Additionally, although not articu- 
lated as such, the dissent seemingly applies a 
standard   much   closer   to   "probable cause" 

· than "reasonable belief." While  probable cause 
itself is a relatively low threshold of proof, it is 
a higher standard  than  "reason- able belief', 
which is, as everyone agrees, the appropriate 
standard . See Alabama v. White, 496 U.S. 325, 
329, 110 S.Ct. 2412, 110 L.Ed.2d 301, 308 
(1990) (noting "the lesser showing required" 
for reasonable suspicion); Beall v. McGaha, 
Slip . op.,'Case No. 96-2095, 1997 WL 234786 
(10th Cir.1997) (" satis fac- tion of the higher 
probable cause standard necessarily  entails 
satisfaction  of  the reason- 

. able suspicion standard"). 
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he was still living with his family in the 
Valdez residence. 

Given the facts present in the case, the 
district court did not err in concluding that 
the defendants could have reasonably con- 
cluded that Raymond Valdez, Jr. lived in 
the residence, and that he would likely be 
present inside.6 

AFFIRMED. 

EBEL, Circuit Judge, concurring in 
part and dissenting in part. 

The majority states the legal standard 
under Payton as follows: "[D]efendants 
were entitled to enter the Valdez residence 
if there was a reasonable basis for believ- 
ing that Raymond Valdez, Jr. both  (1) 
lived in the residence and (2) could be 
found within at the time of entry." Maj. 
Op., ante, at 1225. Applying this test, the 
majority found that agents McPheters and 
Littlewhiteman (collectively "defendan ts" 
or "agents") possessed a reasonable basis 
for concluding that Raymond Nathaniel 
Valdez ("Raymond") resided at his moth- 
er's home and that he was present when 
they conducted their wa1Tantless, noncon- 
sensual search. Because I  disagree  with 
the latter conclusion, I respectfully dissent. 

I. Payton 's First Prong: Suspect's 
Residence 

The majority concludes that the defen- 
dants reasonably believed that Raymond 
resided at his mother's home for Payton 

6. It may be noted that even under the "actual 
presence" test suggested by the Ninth Circuit 
in Harper, there are grounds for affirming the 
district court 's award of summary judgment. 
In Harper, the court held that evidence avail- 
able to the officers supported an entry with- 
out a search warrant, although "just barely." 
928 F.2d at 896-97. Specifically, the court 
noted that the officers knew (1) the suspect's 
brothers lived in the residence, (2) according 
to "an uncorroborated source," the suspect 
himself lived there, (3) the police saw automo- 
biles belonging to the suspect's known associ- 
ates parked at the residence, (4) through "in- 
termittent surveillance" the suspect had been 
seen entering the residence with his own key 
during the days prior to the entry, and (5) the 
suspect had lived with his family at another 
residence before a previous incarceration 

purposes. In doing so  the  majority,  for 
the first time in this circuit, articulates the 
standard of certainty officers must have 
about a suspect's residence before entering 
with only an arrest warrant . While ulti- 
mately I agree with the majority that the 
defendants have made a sufficient showing 
under Payton 's first requirement to  enti- 
tle them to qualified immunity, I write 
separately on this issue to discuss what 
level of certainty Payton and the Fourth 
Amendment require an officer to possess 
regarding whether a suspect resides at a 
certain location before entering that resi- 
dence on the basis of an arrest warrant 
alone. 

The majority correctly notes that the 
other circuits to consider the issue have 
almost unanimously adopted the reason- 
able belief standard for  residence.  See 
Maj. Op., ante, at 1224-1225. The reasons 
for doing so have been articulated with 
varying degrees of clarity in the opinions 
cited by the majority. See United States 
v. Route, 104 F.3d 59, 62 (5th Cir.), cert. 
denied, 521 U.S. 1109, 117 S.Ct. 2491, 138 
L.Ed.2d 998 (1997); United States  v. 
Risse, 83 F.3d 212, 216 (8th Cir.1996); 
United States v. Lauter, 57 F.3d 212, 215 
(2d Cir.1995); United States v. Edmonds, 
52 F.3d 1236, 1248 (3d Cir.1995); United 
States v. Magluta, 44 F.3d 1530, 1535 (11th 
Cir.1995). 

I have no doubt that within the qualified 
immunity context , the majority articulates 

"suggesting that he had no independent resi- 
dence and would  resume  living  with  them 
upon  his  release."  928  F.2d  at   896.   ·This 
fact pattern is strikingly similar to the present 
case. While Valdez was not seen entering the 
residence "with his own key," the  defendants 
had been informed of  his  residence  in  the 
house not by "an  uncorr obora ted source"  but 
by Raymond Vald ez's own admission, in the 
presence of Officer Littlewhiteman , that he  
lived with  his  mother .  Valdez's  family  lived 
in the residenc e, he was reportedly in the 
residence in the days prior to the entry, an 
automobile of a known  associate  was  ob- 
served at  the  residence,  and  the  circum- 
stances of Valde z's life suggested he would 
likely be at the residence at  the  time  the 
officers arrived. 
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the proper standard. In Anderson v. 
Creighton, the Supreme Court held that 
government agents performing discretion- 
ary duties are entitled to qualified immuni- 
ty so long as their complained-of actions 
were objectively legally reasonable "as- 
sessed in light of the legal rules that were 
'clearly established' at the time [the ac- 
tions were] taken."   483 U.S. 635, 639, 107 
S.Ct. 3034, 97 L.Ed.2d 523 (1987) (quoting 
Harww  v.  Fitzgeral,d,  457  U.S.  800, 819, 
102 S.Ct. 2727, 73 L.Ed.2d 396 (1982)). In 
another context, this court has recognized 
that in a § 1983 action, we must assess 
government agents' actions under the ap- 
propriate substantive law modified by a 
"reasonable officer" standard.  See  Rome- 
ro v. Fay, 45 F.3d 1472, 1476 (10th Cir. 
1995) ("When a warrantless an·est is the 
subject of a § 1983 action, the defendant 
a1Testing officer is 'entitled to immunity if 
a reasonable officer could have believed 
that probable cause existed to arrest' the 
plaintiff.") (quoting Hunter v. Bryant, 502 
U.S. 224, 228, 112 S.Ct. 534, 116  L.Ed.2d 
589 (1991)). Here, Payton dictates the 
clearly established law: "[For Fourth 
Amendment purposes, an arrest wan·ant 
founded on probable cause implicitly car- 
ries with it the limited authority to enter a 
dwelling in which the suspect lives when 
there is reason to believe the suspect is 
within."] Payton, 445 U.S. at 603,  100 
S.Ct. 1371. While the language of Payton 
implicates no reasonableness standard  as 
to a government agent's belief regarding a 
suspect's residence, the qualified immunity 
rationale requires that we assess whether 
"the suspect lives" within the "dwelling" 
entered according to what a reasonable 
officer would believe. Cf. Romero, 45 F.3d 
at 1476. In this case the record indicates 
that the officers had sufficient indicia- 
barely sufficient-to form a reasonable be- 
lief that Raymond resided at the Valdez 
family home in La Point, Utah. According- 
ly,   I   concur   with  the  majority  that the 

1. I deal here with only the first of the two 
unsuccessful searches executed by the agents 
on December 7, 1993, at the Valdez  home. 
For purposes of a cause of action under 

agents have sufficiently met Payton 's first 
requirement for qualified immunity pur- 
poses. 

II. Payton's Second Prong: Suspect's 
Presence 

In order to be entitled to summary judg- 
ment based on qualified immunity, the 
agents also must meet the second require- 
ment of Payton 's clearly established law- 
they must have possessed a "reason to 
believe the suspect [was] within" Mrs . Val- 
dez's home at the time they entered. See 
Payton, 445 U.S. at 603, 100 S.Ct. 1371. 
As the majority correctly observes, in as- 
sessing whether a government agent's be- 
lief of presence was reasonable "courts 
'must be sensitive to common sense factors 
indicating a resident's presence.' "  Maj. 
Op., ante, at 1226 (quoting United States v. 
Magluta, 44 F.3d 1530, 1535 (11th Cir. 
1995)). In this case, common sense belies  
a finding that the officers had a reason to 
believe Raymond was within the Valdez 
family home in La Point, Utah when they 
executed their search. 

The majority catalogues a number of 
circumstances that this and other circuit 
courts have recognized as bases for a rea- 
sonable belief of a suspect's presence with- 
in  his  home. Specifically, the majority 
identifies "presence of an automobile, ... 
the time of day, ... operation of lights or 
other electrical devices, . . . and the cir- 
cumstances of a suspect's employment" as 
recognized evidence of presence. See Maj. 
Op.,  ante, at 1226. Notwithstanding the 
myriad ways to infer presence and the 
forgiving standard for evaluating whether 
an officer's belief of a suspect's presence is 
reasonable, this case stands in stark con- 
trast to those cited by the majority be- 
cause the instant record is devoid of any 
reliable evidence known to the agents indi- 
cating that Raymond was actually home at 
the time of the defendants' search. 

The majority cites exactly one piece of 
evidence 1 in support of its conclusion  that 

§ 1983 predicated upon that first  search,  I 
find it irrelevant thal "after the first search on 
December   7,  a   witness  (Sherman  DuBois) 
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the agents reasonably believed Raymond 
was home when they searched his mother's 
residence: 

Littlewhiteman submitted an affidavit 
stating that he knew Raymond would 
probably be home around midday, since 
he knew Raymond was unemployed, 
liked to stay out late drinking, some- 
times abused drugs such as heroin and 
cocaine, and was suspected of having 
committed at least two nighttime burgla- 
ries. Significantly, the plaintiff did not 
offer any facts which would contradict 
Littlewhiteman's affidavit on Raymond's 
suspected nocturnal activities.2 

Maj. Op., ante, at 1227 (emphasis added) 
(footnote omitted). Based upon this "por- 
trait of Raymond Valdez, Jr.'s night life," 
the officers claim they formed a reasonable 
belief that Raymond would be home at 
noon on December 7, 1993. In my estima- 
tion, Payton 's second prong  requires 
more. 

At most, this "evidence" of Raymond's 
lifestyle implicates the  interrelated  "time 
of day" and "circumstances of employ- 
ment" factors identified by the majority. 
According to the "time of day" cases cited, 
ante at 1226, early morning has been rec- 
ognized as a time when suspects can prob- 
ably be found at home. See United  States 
v. Edmonds, 52 F.3d 1236, 1248 (3d Cir. 
1995) ("The agents came to the apartment 
to an·est Carlton Love at 6:45 a.m., early 
enough that it was unlikely someone living 
in the apartment would have already de- 
parted   for   the   day.");   United   States v. 

told McPheters and Littlewhiteman that  he 
had seen Raymond at the Valdez residence 
earlier  that  day."    Maj.  Op.,  ante,  at  1227. 

2. Moreover, the majority's paraphrasing of 
Littlewhiteman's declaration implies a greater 
level of certainty regarding finding Raymond 
at his mother's house at noon on December 7, 
1993, than the words Littlewhiteman used 
under oath. Instead of stating that he 
"knew" that Raymond would be home 
around midday or that he "knew" about Ray- 
mond's lifestyle, Littlewhiteman actually said 
only that he had "information" that "indicat- 
ed that Valdez was unemployed, that he liked 
to stay out late at night drinking, that he 
sometimes abused drugs such as heroin and 

Terry, 702 F.2d 299, 319 (2d Cir.1983) 
("[T]he agents arrived at the apartment at 
8:45 A.M. on a Sunday morning, a time 
when they could reasonably believe that 
Terry would be home."). Further, this  
court recognized in an unpublished disposi- 
tion that "8:45 p.m., on a cold, snowy eve- 
ning, [is] a time when a person would 
reasonably be expected to be at home.'' 
Anderson v. Campbell, No. 95-6459, 1996 
WL 731244, at *3 (10th Cir.1996). 

Significantly, the officers in all three of 
the "time of day" cases cited by the major- 
ity had other indicia of presence  besides 
the time of day at which they conducted 
their  search. In Edmonds , the officers 
arrived at 6:45 a.m., and "[o]n their arrival, 
the observed the [defendant's] black Mus- 
tang parked  in  front  of  the  apartment." 
52 F.3d at 1248. In Terry, "[w]hen the 
agents arrived at the apartment building, a 
12-year old boy wearing a shirt with the 
name 'Terry' on it told them his father and 
mother lived in the apartment and did not 
indicate that his father was  not  home."  
702 F.2d at 319. In Anderson, when offi- 
cers approached the  defendant's  front 
door, they observed a man through the 
window who had "basically the same 
height, weight and  facial  features  ... 
[who] looked young enough for the war- 
rant's physical description of  the  suspect 
to have easily matched him.'' Anderson, 
1996 WL 731244, at *3 (quotation marks 
omitted). Thus, these cases stand for the 
proposition that "time of day" plus other 

cocaine, and that he was suspected of having 
committed at least two burglaries which had 
occurred at night. Based on his lifestyle, I 
believed that Valdez would be at the Valdez 
residence when we went looking for him  
about noon." 

As indicated in the text of my dissent , this 
information is inadequate, in my opinion, to 
support any reasonable belief as to where 
Raymond could be found at noon on Decem- 
ber 7, 1993. If anything, it merely  empha- 
sizes Raymond's itincrate and unstructured 
lifestyle and it establishes that no one had any 
reasonable basis for concluding that he would 
be at his mother's home at noon on December 
7. 
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indicia  of  presence  can  support Payton 's  search. Further, the agents presented no 
reasonable belief of  presence requirement.  evidence-assuming  that  Raymond  had 

See  also United  States  v.  Beck, 729 F.2d  painted the town the night  before  the 
1329, 1331-32 (11th Cir.1984) ("Beck's car,  search-that he retired to his mother's 

identified  by the agents,  was parked near-  house after the revelry ended. In light of by;  
and  it  was  reasonable  to believe that  the agents' knowledge of Raymond's "tran- 

one would  be at  home at  7:30 a.m. and be  sient" nature, I find the leap too great 
sound asleep ....").  from their general impressions of  Ray- 

The  "circumstances  of  a suspect's  em- mond's lifestyle to a reasonable belief that 
ployment"  cases  provide  the best support  he would be present at his mother's house 

for  the  majority's  conclusion  that  agents  at noon  on  the  random day they chose to 
McPheters  and Littlewhiteman reasonably  search. See Blake v. Peterson, No. 94-C- 
believed  Raymond  was present when they  6561, 1995 WL 360702, at *10 (N.D.Ill. 

searched   his  mother's  home.   In United  June 14, 1995) ("Even more significant [as 
States  v.   Lauter,  57  F.3d   212, 215  (2d  to their belief of presence], the agents in 
Cir.1995),  the Second  Circuit deemed rea-  Edmonds[, 52 F.3d at 1248,] were certain 
sonable  an  ATF  agent's  belief  of  a sus-  that their suspect was presently residing 
pect's presence  at  his basement apartment  at the apartment that they entered pursu- 

during an 8:30 a.m. raid  after  a tip from a  ant to the arrest warrant. In the instant 
"reliable  CI" that  the suspect "was unem-  case, agents did not . . . establish that the 

ployed  and  typically  slept  late," and had  suspect actually resided at [residence 
moved  into  the  basement  apartment  that  searched]."). There was nothing in the 

weekend. That   case  is  distinguishable,  record to suggest that Raymond stayed at 
both because of the quality of the confiden-  his mother's house on a routine  or even tial 

informant's information  and the earlier  frequent basis. Given all the other loca- 
time  of  morning  for  the entry. In United  tions where he could have been on that 

States v. Woods, 560 F. 2d  660, 665 < 5th particular day in light of his  peripatetic, 
Cir.1977),  the Fifth Circuit acknowledged criminal, and unstructured lifestyle, there  
that  "there  is  no  indication  in  the  record     was absolutely no reason to believe that he that   the   officers   had   reason   to   know    was  in  fact  in  his  mother's  home  on that 
whether appellant would be at his home 
when they went there to execute the arrest 
warrant," however, the court nonetheless 
found "it a reasonable anticipation on the 
officers' part to believe that  a  person 
would be at his place of abode, especially 
at 8:30 in the morning for a man  not 
known to be working . . . ." That case may 
similarly be distinguishable from the pres- 
ent case based on the early-morning na- 
ture of the search.  Although  to the extent 
it is not distinguishable, I would not follow 
its relaxed standard for meeting Payton 's 
second prong. 

Here, the agents paint  a vague  picture 
of Raymond as an unemployed, late-night 
drinking, drug-abusing party-goer. Ac- 
cepting that picture as accurate, I find that 
the agents presented no evidence that 
Raymond had engaged in any late-night 
activities, let alone drinking or drug abuse, 
the night before they conducted their 

particular day at that particular time. 
· The majority correctly explains that 

"[d]irect surveillance or the actual viewing 
of the suspect on the premises is not re- 
quired." Maj. Op., ante, at 1226. Howev- 
er, officers must possess some  specific 
facts that indicate a suspect will be found 
within his or her home at the time, on the 
day the officers decide to search,  in order 
to justify entry into a  suspect's  home 
based on an arrest warrant alone. By 
sanctioning the search of agents McPhet- 
ers and Littlewhiteman, the majority to- 
day almost entirely eviscerates the second 
requirement that Payton  imposes  before 
an agent, armed only with an arrest war- 
rant, can enter a suspect's home. The 
limited rule permitting early-morning or 
late-evening searches when other evidence 
indicates that a suspect is at home, now 
extends until noon. I cannot say that 
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Payton 's "limited authority" to enter a 
suspect's dwelling-"the chief evil against 
which the wording of the Fourth Amend- 
ment is directed," Payton, 445 U.S. at 585, 
100 S.Ct. 1371 (quotation omitted)-can be 
extended to almost any time of day based 
only on an officer's belief that  a suspect 
has a penchant to drink or stay out late. 
Because the officers here had no specific 
reason to believe that Raymond was drink- 
ing, abusing drugs, or  out  late  partying 
the night before their December 7, 1993 
search, and because the officers had no 
reason to believe that he would have re- 
turned to his mother's home even if he had 
been engaged in any of.these activities, I 
find their belief that he would be at his 
mother's at noon on  the day they decided 
to search to be unreasonable. 
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Former employee brought action 

against her former employer under Title 
VII of Civil Rights Act of 1964, claiming 
hostile work environment sexual harass- 
ment and retaliatory discharge. After 
judgment upon jury verdict was entered in 
favor of former employee, former employ- 
er filed motion for judgment as matter of 
law or, alternatively, for new trial or re- 
mittitur. The United States District Court 
for the District of Kansas, John W. 

Lungstrum, J., 985 F.Supp. 987, denied 
motion as to liability, but granted remitti- 
tur. Employer appealed, and employee 
cross-appealed. The Court of Appeals, Ste- 
phen H. Anderson, Circuit Judge,  held 
that: (1) evidence supported finding that 
employer's response to known sexual 
harassment by co-workers was inadequate, 
as required to impose vicarious liability; (2) 
evidence that reasons given to employee 
for her termination were pretextual sup- 
ported jury's verdict for employee on her 
retaliation claim; (3) evidence supported 
awards of compensatory and punitive dam- 
ages; (4) under Civil Rights Act of 1991, 
district court co1Tectly capped employee's 
claims at $300,000 for sexual harassment 
and retaliation  claims  together,  rather 
than allowing $300,000 per claim; (5) judg- 
ment against employer for hostile work 
environment sexual harassment did not vi- 
olate First Amendment; (6) trial court did 
not en· in admitting evidence regarding 
incidents that fell outside Title VII limita- 
tions period; and (7) co-worker's testimony 
about circumstances surrounding her own 
termination was admissible to show that 
employer terminated plaintiff in retaliation 
for complaining about sexual har assment . 

Affirmed. 
 

1. Federal Courts e=>776 
Court of Appeals reviews de novo a 

district court's disposition of motion for 
judgment as matter of law, applying same 
standard as the district court. 

2. Federal Civil Procedure e=>2152 
Judgment as matter of law is waiTant- 

ed only if evidence points but one way and 
is susceptible to no reasonable inferences 
supporting the party opposing the motion. 

3. Federal Courts e=>765 
When reviewing district court's dispo- 

sition of motion for judgment as matter of 
law, Court of Appeals does not weigh evi- 
dence, pass on credibility of witnesses, or 
substitute Court's conclusions for those of 
the jury. 
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2. Rebuttal 

Cite as 314 F.3d 1105 (!Jth Cir. 2002) 
 

construction and took no significant time 
[10) We do agree with the  govern- 

ment's alternative argument, which is that 
its evidence rebutted Defendant's own 
character evidence. The government may 
introduce otherwise inadmissible evidence 
when the defendant " 'opens the door' by 
introducing potentially misleading testimo- 
ny." Un ited States v. Beltranr-Rios, 878 
F.2d 1208, 1212 (9th Cir.1989). Under 
Federal Rule of Evidence 404(a)(l), char- 
acter evidence is admissible when offered 
by the prosecution to rebut "[e]vidence  of 
a pertinent trait of character offered by an 
accused." "[W]hen the defendant  'opens 
the door' to testimony about an issue by 
raising it for the first time himself, he 
cannot complain about subsequent govern- 
ment inquiry into that  issue."  United 
States v. Hegwood, 977 F.2d 492, 496 (9th 
Cir.1992). 

Testimony from Defendant and a char- 
acter witness placed Defendant's general 
character in issue. Indeed, in a lengthy 
colloquy with the court, defense counsel 
explained that the defense intended to ad- 
dress the issue of character through affir- 
mative evidence dming the defense case, 
even if that tactic meant opening the door 
to negative  character  evidence on rebuttal. 

[11) Defendant testified that he was a 
family man who was busy providing for his 
family and lacked the time, the inclination, 
and the courage to become involved in 
dealing cocaine. For example, he testified 
that he was "not interested in that narcot- 
ics and stuff' because he was "a working 
man and a family man." He testified  that 
he worked hard as the sole provider for his 
family and that he "was afraid to get in- 
volved in some drugs." He also testified 
that he had significant legitimate income in 
1997 (about $40,000) to counter the sugges- 
tion that he wanted or needed additional 
money from dealing drugs. A defense wit- 
ness testified that, during the period in 
question,  Defendant worked  long hours in 

off. His testimony implied that Defendant 
was law-abiding and hard-workin g. De- 
fense counsel expressly argued that devo- 
tion to family and hard work were signs of 
good character for the jury to consider. 

The foregoing evidence of general good 
character opened the door to the govern- 
ment's evidence of prior bad acts to dem- 
onstrate bad char acter. 

 
3. Wei g.kin g 

Defendant argues that, even if the evi- 
dence was otherwise admissible, the dan- 
ger of unfair prejudice substantially out- 
weighed   its   probative   value.    See Fed. 
R.E vid. 403. The district court did not 
abuse its discretion in coming to the oppo- 
site conclusion. Had the government's ev- 
idence been excluded, the jury might have 
been misled into believing that Defendant 
was merely a hard-working, upstanding 
citizen who was bewildered by crime and 
badgered  into  the drug deals in   question. 

AFF IRMED . 
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After his motions to dismiss indict- 

ment and to suppress evidence were de- 
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nied, defendant pleaded guilty in the Unit- 
ed States District Court for the Southern 
District of California, Judith N. Keep,  J., 
to possession of counterfeit postal key. De- 
fendant appealed. The Court of Appeals, 
Pregerson, Circuit Judge, held that: (1) 
"reason to believe" standard for entry into 
dwelling to execute search warrant embod- 
ies reasonableness inherent in probable 
cause, and (2) time period during which 
defendant's motion to exclude evidence 
was pending was excluded from Speedy 
Trial Act's 70-day limit for commencing 
trial. 

Affirmed in part, reversed in part, and 
remanded. 

 
1. Criminal Law e:=>1139 

Court of Appeals reviews denial of 
defendant's motion to suppress evidence  
de novo. 

2. Criminal Law e:=>1158(1) 
District court's factual findings are re- 

viewed for clear e1Tor. 

3. Criminal Law e:=>1139 
Denial of motion to dismiss for non- 

compliance with the Speedy Trial Act is 
reviewed de novo. 18 U.S.C.A. § 3161. 

4. Arrest e:=>68(12) 
The "reason to believe," or reasonable 

belief, standard governing officer's entry 
into dwelling, without search warrant or 
consent, on grounds that subject of arrest 
warrant is believed to be present embodies 
the same stand:ud of reasonableness in 
herent in probable cause. U.S.C.A. Const. 
Amend. 4. 

5. Arrest e:=>68(12) 
An a1Test wan·ant forms only the nec- 

essary, rather than sufficient, basis for 
entry into a home, and, in addition to an 
aiTest wan·ant, there must be reason to 
believe the suspect is within the residence. 
U.S.C.A. Const.Amend. 4. 

6. Criminal Law e:=>577.10(8) 
Time period during which defendant's 

motion to exclude evidence pursuant to 
other acts rule was pending, prior to his 
entry of guilty plea, was excluded from 
Speedy Trial Act's 70-day limit for com- 
mencing trial, given that motion was 
scheduled to be decided before trial, and 
decision thereon was not deliberately de- 
layed     to    evade    Act.      18   U.S.C.A. 
§  3161(h)(l)(F);      Fed.Rules     Evid.Rule 
404(b), 28 U.S.C.A. 

 
 
 

Stephen D. Lemish, El Cajon, CA, for 
the defendant-appellant. 

Steven F. Miller, Assistant United States 
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Appeal from the United States District 
Court for the Southern District of Califor- 
nia; Judith N. Keep, District Judge, Pre- 
siding. D.C. No. CR-00--03663-K. 

 
Before: PREGERSON, THOMPSON, 

and WARDLAW, Circuit Judges. 
 

PREGERSON, Circuit Judge. 

On October 19, 2001, Clarence Kenneth 
Gorman ("Gorman") entered a conditional 
guilty plea, pursuant to FED. R. CRIM. P. 
ll(a)(2), to  possession  of  a  counterfeit 
postal key, in violation of 18 U.S.C. § 1704. 
Gorman now appeals the two issues he 
reserved for review: the District Court's 
denial of his motion to suppress certain 
evidence and the denial of his motion to 
dismiss  based  on  the  Speedy  Trial  Act, 18 
U.S.C. § 3161. Gorman argues that the 
District Court erred by not suppressing 
evidence police officers seized upon enter- 
ing a third-party residence pursuant to an 
arrest warrant for Gorman. In addition, 
Gorman  argues  that  his Speedy  Trial Act 
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rights were violated as over 90 days ran on 
the Speedy Trial clock and, therefore, the 
district court erred by not dismissing the 
indictment. 

We have jurisdiction under 28 U.S.C. 
§ 1291, and we affirm in part, reverse in 
part, and remand for further proceedings 
consistent with this opinion. 

I. FACTUAL AND PROCEDURAL 
BACKGROUND 

Before dawn, on November 6, 2000, 
while it was still dark outside, Helen An- 
zelmo Vestle heard loud banging noises 
outside her home on Rancho Hills Drive in 
San Diego, California. 

Helen testified at an evidentiary hearing 
that after hearing the loud banging noises, 
Gorman, her boyfriend, woke up and told 
her, "I think it's  the  police."  Helen  got 
out of bed. Wearing only her  nightshirt, 
she walked to the door. When she saw the 
police outside, Helen asked, "Can I help 
you?" According to Helen, the police told 
her they needed her to open the door. 
Helen explained that she wasn't dressed 
and asked why she needed to open the 
door. The officers told Helen  that  they 
had a wruTant for Vestle Anzelmo. Helen 
again asked why she needed to open the 
door and the officers again stated  that  
they had  a wruTant;  she opened  the door. 

Three officers were standing  at  the 
door. The officers asked if Ken Gorman 
was there and told Helen she could be 
ruTested for harboring a federal  fugitive. 
"I was kind of bewildered ... [a]nd I was 
really nervous because my mom and the 
baby, they were in the house," Helen testi- 
fied. She told the officers, "Look, no one's 
in the house except for my mom and the 
baby."   The officers asked what room Gor- 

 
1. In 1999, Gorman was sentenced  to  6 months 

custody and three years supervised release 
after he pleaded guilty to possession of a 
counterfeit postal key, in violation of 18 
U.s.c. § 1704. 

man was in; again, Helen stated that  no 
one was in the house but her mom and her 
baby. The officers told Helen to sit down 
outside and entered her home. 

At the same evidentiary hearing, San 
Diego Police Officer Lawrence Hal testi- 
fied that he first learned about Gorman in 
September or October 2000, when a citizen 
informed him that a man named "Kenny" 
was stealing mail using mail  box  keys. 
The citizen also told the police that Kenny 
had several cars parked by a housing com- 
plex where he supposedly lived, and that a 
male and female were staying in Kenny's 
white van. Officer Hal and his partner 
Officer Steve Schnick went to the white 
van and there met David Ordway. Ord- 
way informed the officers that Kenny's full 
name was Clarence Kenneth Gorman, and 
that Kenny was staying with his girlfriend 
Helen because he knew that he was want- 
ed by the police. After learning this infor- 
mation, Officer Hal ran a records  check 
and learned that there was an active feder- 
al felony arrest warrant for Gorman, who 
was in violation of the conditions of his 
supervised release.1 Officer Hal also con- 
ducted an ARJIS 2 check on Gorman's 
companions looking for the name "Helen." 
They located a Helen, a known associate of 
Gorman, who lived on Rancho Hills Drive. 

Armed with the above-stated informa- 
tion but without a search warrant, four to 
five San Diego police officers arrived at 
the Rancho Hills Drive address  around 
4:30 a.m. on November 6, 2000. The offi- 
cers identified a Volkswagen parked in 
front of the residence as belonging to Gor- 
man. For approximately an hour the offi- 
cers kept the home under surveillance, but 
did  not see Gorman  go in or out.  Around 

 
2. ARJIS is the Automated Regional Justice 

Information System, a countywide criminal 
justice database. 
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5:30 a.m., the officers knocked on the front 
door-"pound[ed] on the front door pretty 
good" according to Officer  Hal-but  no 
one answered. Officer Hal thought he 
heard someone yell from inside, "Who is 
it?" The officers moved from the  front 
door to the back door where they thought 
the sound originated and knocked again. 
When Helen opened the door, Officer Hal 
introduced himself as an officer with the 
San Diego Police Department and told 
Helen they had an arrest warrant for Ken- 
ny Gorman. 

Officer Steve Schnick testified that Hel- 
en told the officers that it was her mom's 
house and her son was in the home. The 
officers repeatedly asked "Where's Ken- 
ny?" Helen kept looking over her shoul- 
der and finally told the officers that Kenny 
was in bed. 

According to Officer Hal, however, Hel- 
en immediately told them that Kenny was 
in bed sleeping. Officer Hal removed his 
firearm from his holster. He ordered Hel- 
en to step outside by the front door  with 
the other officers. Officer  Hal  recalled 
that Helen was told there was a traffic 
warrant for her, but was unable to "recall 
whether I mentioned it or whether some- 
one else did" or "at what point we told her 
about her traffic warrant." 

With their flashlights shining, Officers 
Hal and Schnick entered Helen's home and 
saw Gorman in bed. The officers, with 
their guns drawn, shined their flashlights 
on Gorman and told him "San Diego Police 
Department, we have a warrant for your 
arrest." During the arrest, the  officers 
found three mailbox keys and Gorman's 
wallet which contained several checks that 
were issued to other people. In Gorman's 
car the officers found a plastic bag of 
checks also issued to other people. The 
officers arrested Gorman for violation of 
his supervised release. 

On November 29, 2000, an indictment 
was filed in the United States District 

Court for the Southern District of Califor- 
nia, charging Gorman with possession of a 
postal key, in violation of 18 U.S.C. § 1704, 
and possession of stolen mail, in violation 
of 18 U.S.C. § 1708. The court appointed 
counsel for Gorman. 

On December 29, 2000, Gorman brought 
two motions: the first to suppress evi- 
dence seized subsequent to the arresting 
officers' entry into the home of a third- 
party without a search warrant;  the sec- 
ond to exclude evidence of other crimes, 
wrongs, or acts under FED. R. EVID. 
404(b), including his 1999 conviction for 
possessing a counterfeit postal key. 

On February 5, 2001, the District Court 
conducted a hearing on the suppression 
motion. The District Court found that "at 
the most, [the officers] had reasonable sus- 
picion to believe that they could locate 
Kenny Gorman at [Helen's]  residence." 
The District Court stated: 

It's not at all clear to me that they had 
even a reasonable suspicion to believe 
that Kenny Gorman was in that resi- 
dence at  that time.       [T]hey  knew that 
he was connected with a woman named 
Helen, and that one of his cars was out 
front. But since at least he's got two· 
[cars], because he's letting another guy 
sleep in one, I'm not sure that the pres- 
ence of the car out there indicates that 
Kenneth Gorman, to any reasonable per- 
son, is likely to be in the house at that 
moment. It's an indication  he  could be-
I   mean,    reasonable    suspicion,  I 
guess I would say. But probable cause, 
no. 

Finding there was no probable cause, "no 
consent, no exigency, and no search war- 
rant, and it was nighttime," the District 
Court granted Gorman's motion to sup- 
press the evidence. Gorman's motion to 
exclude evidence of other crimes, wrongs, 
or acts under FED. R. EVID. 404(b) was 
not heard. 
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On February 26, 2001, the government 
filed a motion for reconsideration of the 
District Court's order suppressing evi- 
dence. The government correctly argued 
that United  States  v. Underwood,  717 F.2d 
482  (9th  Cir.1983)  (en  bane), controlled. 

On March 5, 2001, the District Court 
held a hearing on the government's motion 
to reconsider its February 5, 2001 ruling 
that the police officers' entry into Helen's 
residence was illegal. Although  troubled 
by the nighttime entry of a third-party 
home, the District  Court  reversed  itself. 
In detail, the court explained: 

This wasn't some situation that would 
justify a nighttime  entry.  And  yet 
we've got a nighttime entry in this case 
because there was an atTest  warrant. 
And except for Underwood, they  have 
the right-or  because  of  Underwood, 
they have a right to invade really any 
house where they have reason to  believe 

. . . Mr. Gorman may be present, and 
that's all they would have in this case. 

They clearly didn't have probable cause. 
The other thing that was the anomaly  to 

me is if the officers  had  tried to go get a 
search warrant, I do not believe a neutral 

magistrate would have executed a 
neutral search WatTant and found that 

the tip from the guy who was sleeping in 
his car and the presence of Gorman's car 
indicated probable cause to believe that 

Mr .  Gorman  was  located  in  this resi- 
dence. 

So again . . . you couldn't do night- 
time, there wasn't probable cause but, 
because it's a human being, you can- 
you can forcibly enter the house and 
seize him . . . . 
At the end of the reconsideration hear- 

ing, the District Court scheduled April 9, 
2001, to hear Gorman's motion in limine to 
suppress evidence of other crimes, wrongs, 
or acts under FED. R. EVID. 404(b). 
Gorman's trial was scheduled to begin the 
next day, April 10, 2001. On March 19, 

2001, Gorman moved for a competency 
evaluation. The  District  Court  vacated  
the dates for the hearing on Gorman's 
404(b) motion and Gorman's trial. A com- 
petency hearing was scheduled on  April 
16, 2001. The com-t expressly  excluded 
the time between March 19, 2001, and 
April 16, 2001, from the Speedy Trial 
clock. 

Gorman was found competent to stand 
trial. On April 16, 2001, new counsel, Mr. 
Lemish, was appointed to replace Gor- 
man's previous counsel. On April 18, 2001, 
Mr. Lemish appeared before the disttict 
court and requested a continuance to give 
him time to prepare for trial. The com-t 
scheduled a status hearing for May 11, 
2001, and ruled that the time  between 
April 18, 2001, and May 11, 2001, was also 
excludable from the Speedy Trial clock. 

On July 19, 2001, Mr. Lemish filed mo- 
tions to suppress evidence on Fourth 
Amendment grounds. On July 26, 2001,  
the day the District Court was to hear the 
suppression motions, Judge  Judith  N. 
Keep was ill and the motions were heard  
by Judge Jeffrey T. Miller. Judge Miller 
took the motions under submission; how- 
ever , he rendered no decision and set a 
fm·ther hearing on September 24, 2001, 
before Judge Keep. 

On September 20, 2001, Judge Keep or- 
dered that a hearing be held on October 
12th on the Speedy Trial Act issue and on 
two pending motions: Gorman's motion to 
exclude evidence under 404(b} and Gor- 
man's motion to suppress evidence ob- 
tained allegedly in violation of Gorman's 
Fourth Amendment rights.  Gorman's  tri- 
al  was  scheduled  for  October  23,  2001. 

On September 28, 2001, the Government 
filed a motion in limine to admit ptior act 
evidence under F ED. R. EVID. 404(b), 
including Gorman's prior conviction in 1999 
of possession of a counterfeit postal key, in 
violation of 18 U.S.C. §  1704.  On October 
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1, 2001, Gorman filed a motion to dismiss 
the indictment under the Speedy Trial Act. 

As scheduled, on October 12, 2001, the 
District Court heard the motion to dismiss 
the indictment under the Speedy Trial Act 
and denied that motion.  The  District 
Court also denied Gorman's motion to sup- 
press evidence obtained allegedly in viola- 
tion of Gorman's Fourth Amendment 
rights. The motion to exclude evidence 
under 404(b) was set to be heard on the 
morning of October 23, 2001, before the 
start of trial. 

Four days before trial, Gorman  entered  
a conditional  guilty plea, pursuant to FED. 
R.  CRIM.  P.   ll(a)(2),   to  possession   of a 
counterfeit postal key. Under the condi- 
tional guilty plea, Gorman preserved the 
two issues which are the subject of this 
appeal: the District Court's denial of his 
Fourth Amendment suppression motion, 
and the District Court's denial of his mo- 
tion to dismiss the indictment under the 
Speedy Trial Act. 

To resolve Gorman's motion to suppress 
evidence seized by police who entered a 
third-party residence pursuant to an arrest 
warrant, we must decide whether the "rea- 
son to believe" standard enunciated in Un- 
derwood is the equivalent of "probable 
cause" or "reasonable suspicion." 3 We 
hold that the "reason to  believe" standard 
of Underwood embodies the same stan- 
dard of reasonableness inherent in proba- 
ble cause. In addition, we must decide 
whether the District Court erred in finding 
there was no Speedy Trial Act violation 
warranting dismissal of Gorman's indict- 
ment. On this issue, we hold that because 
Gorman's motion to exclude evidence un- 
der F ED. R. EVID. 404(b) was pending 
from December 29, 2000, to the day Gor- 
man entered a conditional guilty plea on 
October 19, 2001, that time was excluded 

 
3. The District Court seemingly applied the latter 

because it found that there was no 

from the Speedy Trial calculation and thus 
there was no Speedy Trial violation. 

 
II. STANDARD OF REVIEW 

[13) We review the District Court's 
denial of Gorman's motion to suppress evi- 
dence de nova; the District Court's factual 
findings are reviewed for clear error. See 
United States v. Summers, 268 F.3d 683, 
686 (9th Cir.2001), cert. denied, 534 U.S. 
1166,  122  S.Ct.  1182,  152  L.Ed.2d  124 
(2002). The District Court's denial of Gor- 
man's motion to dismiss for noncompliance 
with the Speedy Trial Act is reviewed de 
nova. See United States v. Lam, 251 F.3d 
852, 855 (9th Cir.2001), amended by 262 
F.3d 1033 (9th Cir.2001), cert. denied, 534 
U.S. 1013, 122  S.Ct. 503,  151  L.Ed.2d  413 
(2001). 

 
III. DISCUSSION 

A. District Court's Denial of Gorman's 
Motion to Suppress Certain Evidence 

[4] Under United States v. Under- 
wood, 717 F.2d 482 (9th Cir.1983) (en 
bane), Gorman's Fourth  Amendment 
rights would not have been violated when 
the police entered a third-party residence 
with an arrest warrant for Gorman, but 
without a search warrant or consent, if the 
police had "reason to believe" that he was 
present. The "reason to believe" standard 
first espoused by the Supreme Court in 
Payton v. New York, 445 U.S. 573, 100 
S.Ct. 1371, 63 L.Ed.2d 639 (1980), was not 
defined in Payton or in subsequent cases. 
Payton, 445 U.S. at 603, 100 S.Ct. 1371 
("[A]n arrest warrant founded on probable 
cause implicitly carries with it the limited 
authority to enter a dwelling in which the 
suspect lives when there is reason to be- 
lieve the suspect is within.") (emphasis 
added). Nor have we explicitly defined 

 
probable cause to believe Gorman was within 
Helen's home. 
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the "reason to believe" standard. We now 
hold that the "reason to believe," or rea- 
sonable belief, standard of Payton and Un- 
derwood embodies the same standard of 
reasonableness inherent  in  probable 
cause.t 

1. "Reason to Believe" Standard 
Gorman contends that his case should be 

distinguished from Underwood, and his 
suppression motion should .be granted be- 
cause the District Comt found that there 
was no probable cause to believe that Gor- 
man was either residing at  Helen's  home 
or was present at the time the officers 
entered. In response, the government as- 
serts that "Underwood does not require 
probable cause; it held that the officers 
need only have a 'reason to believe the 
person named in the warrant is present.' " 
At oral argument before us and before the 
District Court, the government maintained 
that the "reason to believe," or reasonable 
belief, standard is akin to "reasonable sus- 
picion." While the government correctly 
states that the "reason to believe"  stan- 
dard of Underwood applies, the govern- 
ment incon·ectly argues that Underwood 
does not require probable cause or  an 
equal standard of reasonableness. 

[5] Citing Underwood, we recently 
stated that "[t]here can be little doubt that 
police can enter a dwelling for the purpose 
of executing an arrest warrant. That, 
however,   does   not  mean   that officers 

 
4. Our cases have interchangeably used "rea- son 

to believe," "reasonable belief" and "rea- 
sonable grounds for believing" as standards 
when determining the legality of an officer's 
entry into a home to execute a search war- 
rant. See, e.g., Unit ed States v. Litteral, 910 
F.2d 547, 554 (9th Cir.1990) (Police must 
"have reasonable grounds for believing  that 
the subject of the arr est warrant is present at 
the time of the warrant's execution."); Case v. 
Kitsap County Sheriffs Dep't., 249 F.3d 921, 
930-31 (9th Cir.2001) (citing Payton's " reason 
to believe the suspect is presentl y in the resi- 
dence"   requirement   and   holding   that  "the 

armed with a warrant can enter a private 
home at any time or for any reason. Quite 
the contrary."  United  States  v.  Albrekts- 
en, 151 F.3d 951, 953 (9th Cir.1998) (cita- 
tions omitted). An arrest waiTant forms 
only the "necessai·y rather than sufficient 
basis" for entry into a home. Id. In addi- 
tion to an arrest warrant, there must be 
"reason to believe the suspect is  within" 
the residence. Payton, 445  U.S.  at  603, 
100 S.Ct. 1371. 

In Underwood this court en bane ad- 
dressed the issue of a non-consensual 
search of a third-party residence with only 
an an-est warrant for the defendant-the 
same issue now before us. We relied upon 
Payton in holding that "an aITest wa1Tant 
[for the suspect] plus reason to believe the 
suspect is present are sufficient to permit 
entry [into a third-party residence] without 
a search warrant," and reasoned that: 

[f]or the purpose of determining wheth- 
er Underwood's rights were violated, 
nothing turns on [whether he was in his 
own home or the home of a third per- 
son]. A person has no greater right of 
privacy in another's home than in his 
own. If an arrest warrant and reason to 
believe the person named in the warrant 
is present are sufficient to protect that 
person's Fourth Amendment privacy 
rights in his own home, they necessarily 
suffice to protect his privacy rights  in 
the  home  of  another.    United   States v. 

 
deputies could have reasonabl y believed that 
Case was in the house")  (emphasis  added); 
Watts v. County of Sacramento, 256 F.3d 886, 
889-90 (9th Cir.2001) ("[U]nder Payton, an 
officer  must  have  a  reasonable  belie f  that the 

· suspect named in the arrest warrant . . .  is 
actua lly present at the time of the entry into 
the home.") (emphasis added). See also Unit- 
ed States v. Lovelock, 170 F.3d 339, 342 (2d 
Cir.1999) (Officers "may enter a susp ect's res- 
idence . . . in order to effectuate an arrest 
warrant where a reasonable belief exis ts that 
the suspect is present."). 
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Clifford, 664 F.2d 1090, 1093 (8th Cir. 
1981). 

Underwood, 717 F.2d at 484. Thus, Gor- 
man's suppression motion can be granted 
only if the officers did not have reason to 
believe that Gorman was present in Hel- 
en's home. 

Clearly, it is the "reason to believe" 
standard as espoused by the  Supreme 
Court in Payton and by this Court in 
Underwood that applies to the case before 
us. But  the "reason  to  believe"  standard 
is far from clear.5 The Supreme Court did 
not define the "reason to believe" standard 
in Payton 6 nor has it defined the standard 
subsequently. We did not define the "rea- 
son to believe standard" in Underwood nor 
have we explicitly defined the standard 
subsequently. We now conclude that the 
"reason to believe" standard of Payton and 
Underwood embodies  the  same  standard 
of reasonableness inherent in probable 
cause. 

In Underwood, the majority states that 
the District Court held that  the  officers 
had probable cause to believe Underwood 
was in the house when they entered; how- 
ever, the majority does not define the 
"reason to believe" standard of Payton. 
Underwood, 717 F.2d at 483. The dissent 
primarily takes issue with what it finds to 
be an "unwarranted  extension of Payton v. 

 
5. "Just what [the 'reason to believe' standard] 

means continues to be a matter of considera- 
ble uncertainty," writes Lafave in his treatise 
on the Fourth Amendment. Wayne R. La- 
fave, ·search and Seizure § 6. l(a) at 226. 
"The 'reason to believe' standard was not 
defined in Payton, and since Payton, neither 
the Supreme Court nor the courts of appeal 
have  provided  much  illumination  ."   Id. at 
226 n. 18 (quoting United States v. Magluta, 
44 F.3d 1530, 1534 (11th Cir .1995)). Lafave 
concludes that the reason to believe standard 
should be treated similarly to probable cause. 
Id. at 228. 

 
6. The Court, however, did note that it was not 

"argued that the police lacked probable cause 

New York" and "an en·oneous reading of 
the Supreme's Court more recent decision 
in Steagald." Id. at  486,  487  (citations 
omit ted).7 

The Underwood dissent warns of the 
possible misinterpretations of Payton's 
"reason to believe" standard: "[T]he ma- 
jority rule permits searches of any home 
based only on 'a reason to believe' the 
subject of an arrest warrant is present. 
The justification for the search may thus 
be made in the field on less than probable 
cause." Id. at 490 (emphasis added). 
Such an interpretation of "reason to be- 
lieve" as "less than probable cause," the 
dissent states is "expressly rejected" by 
the Supreme Court in Steaga/,d: 

A contrary conclusion-that the  po- 
lice, acting alone and in the absence of 
exigent circumstances, may decide when 
there is sufficient justification for 
searching the home of a third party for 
the subject of an arrest warrant-would 
create a significant potential for abuse. 
Armed solely with an a1Test warrant for 
a single person, the police could search 
all the homes of that individual's friends 
and  acquaintances         Moreover, an ar- 
rest wruTant may serve as the  pretext 
for entering a home in which the police 
have a suspicion, but not probable  cause 

 
to believe the suspect was at home when they 
entered." Payton, 445 U.S. at 583, 100 S.Ct. 
1371. Justice White, writing for the dissent, 
equated the "reason to believe" requirement 
espoused by Court with probable cause: 
"[U]nder today's decision, the officers appar- 
ently need an extrn increment of probable 
cause when executing the  arrest  warrant, 
namd y, grounds to believe that the suspect is 
within the dwelling." Id. at 616 n. 13,  100 
S.Ct. 1371 (White, J., dissenting). 

 
7. The dissent would have followed Steagald and 

adopted a "bright-line rule" that "police must 
obtain a search warrant to enter and search a 
dwelling other than a suspect's own home." 
Underwood, 717 F.2d at 491. 
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to believe, that illegal activity is taking 
place. 

Id. at 491 (quoting Steagald, 451 U.S. 204, 
215, 101 S.Ct. 1642, 68 L.Ed.2d 38 (1981)). 
The majority, however, does not address 
the question whether "reason to believe" is 
different from  or similar  to probable cause. 

In attempting to determine the standard 
for reasonable belief, the Fifth Circuit 
stated that: 

[p)robable cause is essentially a concept 
of reasonableness, but it has become a 
term of art in that it must always be 
determined by a magistrate unless exi- 
gent circumstances excuse a search war- 
rant. When one says "probable cause," 
therefore, one also says either "magis- 
trate" or "exigent circumstances." Rea- 
sonable beli e/ embodies the same stan- 
dards of reasonableness but allows the 
officer, who has already been to the 
magistrate to secure an an·est  warr ant, 
to determine that the suspect is proba- 
bly within certain premises without an 
additional trip to the magistrate and 
without exigent circumstances. 

Unit ed States v. Cravero, 545 F.2d 406, 
421 (5th Cir.1977) (emphasis added). 

Further illustrating the similarity be- 
tween probable cause and the "reason to 
believe" standard, three years after Crave- 
ro, the Fifth Circuit "[f]or want of a better 
verbal formulation . . . drew upon the ju 
risprudence of 'probable cause.' " Vasquez 
v. Snow, 616 F.2d 217,  220 (5th Cir.1980). 

 
8.  On this subject, the Eleventh Circuit stated 

that "[d]ue lo the lack of authority on point, it 
is difficult to define the Payton  'reason  to  
belie ve' standard, or to compare the quantum 
of proof the standard requires with the proof 
that  probable  cause  requires."   United States 
v. Magluta , 44 F.3d 1530, 1535 (I Ith Cir. 
1995). The court then held that for law en- 
forcement officers "to enter a residence to 
execute an arrest warrant for a resident of the 
premis es, the facts and circumstances within 
the knowledge of the law enforcement agents, 
when  viewed  in  the  totalit y, must warrant a 

Using the probable cause analogy,  the 
Fifth Circuit found "an arrest warrant per- 
mits pursuit into the premises . . . only if 
the investigating officers' knowledge and 
trustworthy information would cause  a 
man of reasonable caution to believe that 
the suspect 'is in (that) particular build- 
ing.'" Id. (quoting United States v. Phil- 
lips,  497 F.2d 1131, 1136 (9th  Cir.1974)).8 

Our own case law supports equating the 
"reason to believe" standard  of  Payton 
and Underwood to the standard of reason- 
ableness embedded in probable cause, not 
reasonable  suspicion.  In Watts v. County 
of Sacramento, 256 F.3d 886 (9th Cir. 
2001), we found that "[c]ourts have gener- 
ally required substantial evidence . . . to 
create a reasonable belief." Id. at 890. In 
United States v. Philli ps, 497 F.2d 1131 
(9th Cir.1974), we 111led that an "agent 
must have probable cause to believe that 
the person he is attempting to arrest, with 
or without a warrant, is in a particular 
building" before he could enter the build- 
ing by ruse or any other means.  Id.  at 
1136. Three years after Und erwood was 
decided, we found that "[e]ntry into a per- 
son's home is so intrusive that such 
searches always require probable cause re- 
gardless of whether some exception would 
excuse the wa.iTant requirement.'' United 
States v. Howard, 828 F.2d 552, 555 (9th 
Cir.1987) (citing Arizona v. Hicks, 480 
U.S.  321, 107 S.Ct. 1149,  94  L.Ed.2d 347 
(1987),  and  United  States  v.  Winsor, 816 

 
reasonable belief that . . . the suspect is with- 
in the residence at the time of the entry ." Id. 
The Tenth Circuit expressly states that proba- 
ble cause "requires a higher knowledg e s ta n- 
dard" on the part of law enforcement officers 
and adopts Magluta's holding that ·"the facts 
and circumstances within the  knowledge  of 
the law enforcement agents, when viewed in 
the totality, must warrant a reasonable belief 
that . . . the suspect is within the residence at 
the time of the ent ry." Vald ez v. Mc Pheter s. 
172 F.3d 1220, 1224-26 (10th Cir.1999) 
(quoting Magluta , 44 F.3d at 1535 ). 
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F.2d 1394, 1399 (9th Cir.1987), rev'd en 
bane, 846 F.2d 1569, 1574 (9th Cir.1988)). 

Since Underwood, our cases have come 
to equate the reasonableness inherent in 
"reason to believe" with the reasonable- 
ness inherent in  probable cause.  In Unit- 
ed States v. Harper, 928 F.2d 894 (9th 
Cir.1991), for example, we explicitly used 
the probable cause standard to  find  that 
the entry and search of David and Adrian 
Harper's residence pursuant to an an·est 
warrant for David was legal: "Once the 
police 'possess[ed] an arrest warrant and 
probable cause to believe [David] was in 
his home, the officers were entitled to 
search anywhere in the house in which [he] 
might be found.'" Id. at 897 (quoting 
Maryland  'l!.  Buie,  494  U.S.  325, 332-33, 
110  S.Ct. 1093, 108  L.Ed.2d  276 (1990)). 

The Tenth Circuit,· however, criticizes 
Harper and contends that we provided no 
rationale for adopting the probable cause 
standard, except for "merely citing [our] 
prior decision in Perez v. Sim[m]ons [900 
F.2d 213 (9th Cir.1990)]." Valdez v. 
McPheters,  172  F.3d 1220, 1224-25  (10th 
Cir.1999) (citation omitted). The Tenth 
Circuit notes that Perez used "reasonable 
grounds for believing" as the appropriate 
standard, not probable cause.9 Valdez, 172 
F.3d at 1225 n. 1. The phrase "reasonable 
grounds to believe," however, is often syn- 
onymous with probable cause. In Payton, 
Justice White states that "the officer en- 
tering to arrest must have reasonable 
grounds to believe, not only that the arres- 
tee has committed a crime, but also  that 
the person suspected is present in the  
house  at  the  time  of  the  entry."  Payton, 

 
9. In United States v. !,itteral, 910 F.2d 547 (9th 

Cir.1990), we again found that "police must 
also have reasonable grounds for believ- ing 
that the subject of the arrest warrant is present 
at the time of the warrant's execu- tion." Id. at 
554. 

10. Justice White states that "the officers ap- 
parently need an extra increment of probable 

445 U.S. at 616, 100 S.Ct. 1371 (White, J., 
dissenting) (emphasis added). Under a 
footnote to that statement, Justice White 
then discusses the "quantum of probable 
cause necessary to make a valid home 
arrest"-clearly equating "reasonable 
grounds to believe" with probable cause. 
Id. at 616 n. 13, 100 S.Ct. 1371 (emphasis 
added).10 

United States v. Clifford, the Eighth 
Circuit case whose reasoning we followed 
in Underwood, also supports using the rea- 
sonableness standard embedded in proba- 
ble cause for the "reason to believe" stan- 
dard. In Clifford, as in Underwood  and  as 
in the case before us, the subject of the 
arrest wa.J:Tant asserted that the non-con- 
sensual entry into the home of a third-  
party without exigent circumstances or a 
search wan·ant was unconstitutional. CliF 
ford, 664 F.2d at 1092. Clifford held that 
"Payton authorizes entry on the  basis  of 
the existing arrest warrant for the defen- 
dant and probable cause to believe that the 
defendant was  within  the  premises.''  Id. 
at 1093 (emphasis added). 

Nothing in Underwood or Payton pre- 
cludes us from using the same standard of 
reasonableness embedded in probable 
cause as the standard  of  reasonableness 
for the "reason to believe" standard. Rath- 
er, Underwood, Payton, and our subse- 
quent cases suggest that the standard of 
probable cause, and not of reasonable sus- 
picion, is the standard already being ap- 
plied in this Circuit. Thus, like the Fifth 
Circuit, we too "dr[a]w upon the jurispru- 
dence  of  'probable  cause.'"   We therefore 

 
cause when executing the arrest warrant, 
namely, grounds to believe that the suspect is 
within the dwelling."  Payton, 445 U.S . at 616 
n. 13, 100 S.Ct. 1371 (White, J., dissenting). 
See also Lafave, Search and Seizure 799 (in 
the Index, "See Probable Cause" is listed  
under "Reasonable Grounds to Believe"). 
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find that the "reason to believe," or rea- 
sonable belief, standard of Payton and Un- 
derwood should be read to entail the same 
protection and reasonableness inherent in 
probable cause. 

B. District Court's Denial of Gorman's 
Motion to Dismiss Based on Speedy 
Trial Violation 

[6] The District Court did not err in 
denying Gorman's motion to dismiss for a 
violation of the Speedy Trial Act. Gorman's 
motion to exclude evidence under FED. R. 
EVID. 404(b) was pending during the en- 
tire time between December 29, 2000, and 
October 19, 2001, when Gorman entered a 
conditional  guilty  plea.   Under 18  U.S.C. 
§  3161(h)(l)(F)  that time is excluded from 
the calculations of the Speedy Trial Act; 
thus, there was no violation of the Speedy 
Trial Act. 

The Speedy Trial Act, 18 U.S.C. § 3161 
et seq., requires that Gorman's trial com- 
mence within 70 days of November 29, 
2000, the day he was arraigned. See 18 
U.S.C. § 3161(c)(l). The Act sets forth 
several types of excludable delay that do 
not count against the 70-<lay limit, includ- 
ing "delay resulting from any pretrial mo- 
tion, from the filing of the motion through 
the conclusion of the hearing on . . . such 
motion." 18 U.S.C. § 3161(h)(l)(F). See 
Henderson v. United States, 476 U.S. 321, 
330, 106 S.Ct. 1871, 90 L.Ed.2d 299 (1986) 
(holding that "Congress intended subsec- 
tion (F) to exclude . . . all  time  between 
the filing of a motion and the conclusion of 
the hearing on that motion, whether or not 
a delay in holding that hearing is 're on- 
ably necessary.' "). 

Thus, the District Court correctly found 
that there was no violation of the Speedy 
Trial Act because Gorman filed a motion to 
exclude evidence of other crimes, wrongs, 
or acts under FED. R. EVID. 404(b) that 
was pending during the entire time be- 
tween December 29, 2000, when it was 

filed, and October 1, 2001, when Gorman 
moved to dismiss on Speedy Trial grounds. 

Gorman contends that his pretrial mo- 
tion to exclude 404(b) evidence is analo- 
gous to the motion to dismiss for prosecu- 
torial misconduct in United States v. 
Clymer, 25 F.3d 824 (9th Cir.1994). In 
Clyrner, instead of conducting an eviden- 
tiary hearing and deciding the pretrial mo- 
tion before trial, the District Court contin- 
ued the motion to dismiss until after trial. 
We found that Clymer was not an "ordi- 
nary case" of pretrial delay and that the 
time between the filing of the motion and 
the hearing was not excluded because the 
delay did not result from the pretrial mo- 
tion when the hearing on the motion would 
be after trial. Clymer, 25 F.3d at 830, 831. 
Gorman's argument, however, fails be- 
cause this Com·t held that "the  exception 
in United States v. Clym er, 25 F.3d 824, 
830-31 (9th Cir.1994) (holding that time 
between filing of pretrial motion and hear- 
ing was not excludable) applies only when 
a motion is decided after trial." United 
States v. George, 85 F.3d 1433, 1436 (9th 
Cir.1996) (citing United States v. S pri nger, 
51 F.3d 861, 865 (9th Cir.1995)). Gorman's 
motion  to exclude evidence under FED. R. 

· EVID. 404(b) was scheduled to be decided 
before trial-not after or even during trial. 

Nor does Gorman's case fall within one 
of the "qualifications" of this broad rule 
excluding all delay from the filing of a 
pretrial motion to the hearing on that mo- 
tion. Clymer, 25 F.3d at 831 n. 6. This is 
not a case where there were unsuccessful 
attempts "to obtain hearings on the pre- 
trial motions or . . . hearings [that] were 
'(ieliberately refused with intent to evade 
the Speedy Trial Act.'" Id. (citation omit- 
ted). Thus, there was no violation of the 
Speedy Trial Act. 

IV. CONCLUSION 
Because it appears the District Court 

equated the "reason to believe" standard 
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of Underwood with "reasonable suspicion" 
instead of probable cause, we REVERSE 
the District Court's denial of Gorman's 
motion to suppress .evidence seized by the 
police. We REMAND to  the  District 
Court for fm·ther proceedings to apply the 
"reason to believe" standard as clarified in 
this opinion. We, however, AFFIRM the 
District Court's denial of Gorman's motion 
to dismiss the indictment for violation of 
the Speedy Trial Act. AFFIRMED in part, 
REVERSED in part, and REMANDED. 
Each side to bear its own costs. 
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Defendant was convicted in the Unit- 

ed States District Court for the Western 
District of Washington, Barbara J. Roth- 
stein, J., of conspiracy to distribute phen- 
cyclidine (PCP). Defendant appealed. The 
Court of Appeals, Tallman, Circuit Judge, 
held that: (1) anticipatory search wan·ant 
for residence matching recipient's address 
on mailed package containing narcotics 
was facially valid; (2) anticipatory search 
warrant was supported by probable cause; 
and (3) anticipatory search warrant was 
properly executed by law enforcement offi- 
cers. 

Affirmed. 

1. Criminal Law e::>1139 
The Court of Appeals reviews de novo 

the conclusions of law made by the federal 
district court in denying a motion to sup- 
press evidence. 

2. Criminal Law e::>1158(4) 
Factual findings based on evidence 

adduced at a suppression hearing are re- 
viewed for clear error. 

3. Searches and Seizures e=>122 
The execution of an anticipatory 

search warrant is conditioned upon the 
occurrence of a triggering event; if the 
triggering event does not occur, probable 
cause to search is lacking. U.S.C.A. 
Const.Amend. 4. 

4. Searches and Seizures e::>122 
The Fourth Amendment's particulari- 

ty requirement for an anticipatory search 
warrant is satisfied if (1) an affidavit set- 
ting forth the triggering event for the 
search accompanies the wan·ant at  the 
time of the search, and (2) the warrant 
sufficiently incorporates that accompany- 
ing affidavit. U.S.C.A. Const.Amend. 4. 

5. Controlled Substances e::>142 
Anticipatory search warrant for resi- 

dence matching recipient's address on 
mailed package containing narcotics was 
facially valid, so that its execution did not 
violate the Fourth Amendment; law en- 
forcement officer's affidavit, stating that 
warrant could not be executed until pack- 
age was taken into the residence, accompa- 
nied the warrant at the time of the search, 
and the warrant adequately incorporated 
the affidavit, as affidavit was physically 
attached to warrant, executing officer tes- 
tified that he viewed the affidavit and war- 
rant together, and warrant expressly  stat- 
ed that probable cause  to  search  was 
based "upon the sworn complaint." 
U.S.C.A. Const.Amend. 4. 
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tionary officers. Jones offers no evidence 
on this matter nor even  alleges she spent 
an unusually long time on tower duty as 
compared to other officers, and as  such, 
her retaliation claim must fail. Moreover, 
even if the eventual duration of her tower 
duty significantly exceeded the norm, it 
could only be considered retaliatory at that 
point, if ever, because Jones does not al- 
lege that the duration of the  assignment 
was fixed at the outset. Therefore, she 
cannot rely on the temporal proximity be- 
tween the initial assignment and the filing 
of her EEOC complaint to establish a pri- 
ma facie case of retaliatory motive. See, 
e.g., Cones, 199 F.3d at 521; Mitchell v. 
Baldrige , 759 F.2d 80, 86 (D.C.Cir.1985). 

Fin ally, Jones argues the Department 
retaliated against her when it made efforts 
to verify her claim that her cousin had 
been murdered. However, Jones does not 
allege this procedure was contrary to stan- 
dard Department practice under the cir- 
cumstances, and in any case, we do not 
think it rises to the level of an adverse 
employment action that can support a 
claim of retaliation. Jones's evidence does 
not indicate that the Department actually 
refused to give her time off, but only that 
it sought verification. An effort to verify 
an employee's statements, without more, is 
not an adverse employment action. Jones 
alleges she became so "stressed" as a re- 
sult of the Department's actions that she 
was unable to attend her cousin's funeral, 
but her subjective response is not relevant. 
See Brown, 199 F.3d at 457; see also 
Fairbrother v. Morrison, 412 F.3d 39, 56 
(2d Cir.2005). 

In conclusion, we are not persuaded the 
district court erred in granting summary 
judgment on Jones's retaliation claim. 

 
IV 

[3] The district court denied Jones's 
motion for leave to amend her complaint. 

Doing so without stating reasons was an 
abuse of discretion. See Fireston e v. Fir e- 
stone, 76 F .3d 1205, 1209 (D.C.Cir.1996). 
Accordingly, the district court should re- 
consider the motion on remand. 

 
V 

We affirm the judgment of the district 
court except as to Jones's cause of action 
against the Department for sexual harass- 
ment in violation of Title VIL As to that 
cause of action, we reverse  the  judgment 
of the district court and remand the case  
for further proceedings  consistent  with 
this opinion. We also reverse the district 
court's order denying Jones's motion for 
leave to amend her complaint. 

So ordered. 
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Background: Defendant was convicted in 
the United States District Court for the 
District of Columbia for unlawful posses- 
sion of a fu·earm by a convicted felon. 
Defendant appealed. 
Holdings: The Court of Appeals, Gins- 
burg, Chief Circuit Judge, held that: 
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(1) officers had reasonable belief that sus- 
pect lived in apartment, justifying en- 
try into apartment in early morning; 

(2) bedroom was immediately adjoining 
hallway where defendant was arrested 
and a place from which an attack could 
immediately have been launched; and 

(3) remand was required for district court 
to determine whether it would have 
imposed a different sentence under ad- 
visory sentencing guidelines. 

Conviction affirmed, sentence remanded. 
 

I.   Criminal  Law e::>1139, 1158(4) 
In considering the denial of a motion 

to suppress, the Court of Appeals reviews 
de novo the district court's conclusions of 
law, including its determinations of reason- 
able suspicion and probable cause, but the 
Court of Appeals reviews its findings of 
historical fact only for clear error. 

2. Arrest e::>68(12) 
An a1Test wa1Tant founded on proba- 

ble cause that the suspect has committed a 
crime gives law enforcement officers the 
limited authority to enter a dwelling in 
which the suspect lives when there is rea- 
son to believe the suspect is within. 

3. Arrest e::>68(12) 
An officer executing an arrest wan-ant 

may enter a dwelling if he has only a 
reasonable belief, falling short of probable 
cause to believe, the suspect lives  there 
and is present at the time. 

4. Arrest e::>68(12) 
Officers executing arrest warrant con- 

nected with parole violation had reasonable 
belief that suspect lived in apartment, jus- 
tifying officers' entry into apartment in 
early morning; even though there was no 
testimony about how officers got suspect's 
address, deputy testified they learned sus- 
pect's address after an investigation was 

done, suspect was a parolee required to 
keep current address on file with parole 
supervision officer, and officers believed 
suspect would be home in early morning 
hours. 

5. Arrest e::>71.1(1) 
A protective sweep is a quick and 

limited search incident to an arrest of 
spaces where a person may be found, con- 
ducted to protect the safety of police offi- 
cers or others. 

6. Searches and Seizures e::>71 
A protective sweep may last no longer 

than is necessary to dispel the reasonable 
suspicion of danger and no longer than it 
takes to complete the  arrest  and  depart 
the premises. 

7. Searches and Seizures e::>71 
A protective sweep may be conducted 

as a precautionary matter and without 
probable cause or reasonable  suspicion, 
but it must be limited to spaces immediate- 
ly adjoining the place of arrest from which 
an attack could be immediately launched. 

8. Searches and Seizures e::>71 
A protective sweep may extend be- 

yond immediately adjoining spaces but 
must be based upon articulable facts which 
would wan·ant a reasonably prudent offi- 
cer in believing that the area to be swept 
harbors an individual posing a danger to 
those on the arrest scene. 

9. Arrest e::>71.1(5) 
Bedroom, which was connected to 

front door of apartment by fifteen foot 
hallway, was immediately adjoining hall- 
way where defendant was an·ested and a 
place from which an attack could immedi- 
ately have been launched, and thus officers 
were entitled to conduct protective sweep 
of bedroom in which they found shotgun 
shell and handgun in plain view; defendant 
was apprehended at gun-point in hallway 
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immediately inside his front door, every 
room in apartment could be immediately 
accessed from hallway, and bedroom was 
straight shot down hallway from spot 
where defendant was arrested. 

10. Searches and Seizures e::>71 
The safety of the officers, not the 

percentage of the home searched, is the 
relevant criterion in reviewing a protective 
sweep. 

11. Searches and Seizures e::>71 
If an apartment is small enough  that 

all of it immediately adjoins the place of 
ruTest and all of it constitutes a space or 
spaces from which an attack could be im- 
mediately launched then the entire apart- 
ment is subject to a limited sweep  of 
spaces where a person may be found. 
U.S.C.A. Const.Amend. 4. 

12. Criminal Law e::>1181.5(8) 
Remand of the record was  required 

for district court to determine whether it 
would have imposed a different sentence, 
materially more favorable to defendant, if 
sentencing had taken place under advisory 
rather than mandatory sentencing guide- 
lines. U.S.S.G. § lBl.1 et  seq.,  18  
U.S.C.A. 
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A.J. Kramer, Federal Public Defender, 
ru·gued the cause and filed the briefs for 
appellant. Michelle M. Peterson, Assis- 
tant Federal Public Defender, entered an 
appearance. 

John P. Gidez, Assistant U.S. Attorney, 
argued the cause for appellee.  With  him 
on  the  brief  were  Kenneth  L. Wainstein, 
U.S.  Attorney,  and  John  R.   Fisher , Roy 
W. McLeese, III, and George P. Eliopou- 
los, Assistant U.S. Attorneys. 

Before: GINSBURG, Chief J udge, and 
SENTELLE and ROGERS,  Circuit 
Judges. 

 
Opinion for the Court filed by Chief 

Judge GINSBURG. 

GINSBURG, Chief Judge. 

Anthony Thomas challenges his convic- 
tion for unlawful possession of a firearm  
by a convicted felon, arguing the district 
court erred in failing to suppress guns and 
ammunition found during a "protective 
sweep"  of  his  apartment.  See  Maryland 
v. Buie, 494 U.S. 325, 110 S.Ct. 1093, 108 
L.Ed.2d 276 (1990). In the alternative he 
challenges the mandatory application  of 
the United States Sentencing Guidelines to 
determine his sentence. We affirm the 
order of the district court denying the 
motion to suppress but, in accordance with 
United States v. Coles, 403 F.3d 764 
(D.C.Cir.2005), we remand the record for 
that court "to determine whether it would 
have imposed a different sentence, materi- 
ally more favorable to  the defendant,  had 
it been fully aware of the post-Booke1· sen- 
tencing regime." Id. at 771. 

 
I. Background 

Between 6:00 and 6:30 one morning, five 
Deputy U.S. Marshals arrived at an apart- 
ment in Washington, D.C. to execute a 
warrant for the arrest of Anthony Thomas 
in connection with a parole violation. The 
marshals, with weapons drawn, knocked 
and announced their purpose and the door 
was opened. 

The front door to Thomas' one-bedroom 
apartment opens immediately into a hall- 
way. A foot or two to the left is the 
entrance to the living room and  to  the 
right are doorways off the hallway leading 
to the kitchen, bathroom, and bedroom. 
The bedroom door at the far end of the 
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hall is 15 feet from the entrance to the 
apartment. 

The first officers to enter the apartment 
followed Thomas from the hallway into the 
living room, where they found two other 
individuals. Meanwhile, Deputy Marshal 
William Martin and a colleague searched 
the kitchen, the bathroom, and the bed- 
room in order "[to make] sure there was 
nobody else in the immediate area." Upon 
entering the bedroom, the officers first 
looked under the bed to see if anyone was 
hiding there, then turned their attention to 
an open closet. In plain view on the top 
closet shelf they saw a shotgun shell and a 
handgun atop a stack of clothes. At the 
bottom of the closet, they saw a  "big 
bulked up blanket or comforter," which 
was "dome shaped" and approximately 
three feet high. Deputy Martin  testified 
that "a person could have easily fit under- 
neath the comforter." Upon removing the 
comforter, the officers discovered an as- 
sault rifle and  a shotgun.  From  the time 
the officers entered the apartment  until 
they found the firearms, "not more than a 
minute" had passed. 

Thomas was indicted on a single count of 
possession of a firearm by a convicted 
felon, in violation of 18 U.S.C. § 922(g). 
He moved to suppress as the fruits of an 
unlawful search both the weapons and am- 
munition seized from his bedroom and the 
subsequent statement he made admitting 
possession of the firearms. After the close 
of evidence at the suppression hearing, 
Thomas raised an alternative ground for 
suppression, namely, that the officers' ini- 
tial entry into his apartment was unlawful. 
Deputy Martin had testified that the Mar- 
shal's Service learned where Thomas lived 
after an "investigation was done" and 
Thomas' address "turned up." Thomas ar- 
gued this evidence was insufficient to es- 
tablish that the officers had reason to be- 
lieve Thomas lived at the address searched 

or would be present at the time of the 
search. 

The district court denied the motion to 
suppress in all respects. The court con- 
cluded the officers' entry into Thomas' 
apartment was lawful because, per Deputy 
Martin's testimony, they had reason to 
believe Thomas lived at the address 
searched and "the early hour [of the ar- 
rest] heightened the probabilities of locat- 
ing the defendant" there. The court  up- 
held the protective sweep because Thomas' 
bedroom "immediately adjoin[ed]"  the 
place of arrest, that is, "the hallway imme- 
diately inside  his front door."  Thereafter, 
a jury found Thomas guilty as charged and 
the district court sentenced him to the 
minimum 188 months of imprisonment al- 
lowed under the Sentencing Guidelines, 
which specified a range of 188-235 months. 

 
II. Analysis 

[1] Thomas argues the officers' entry 
into his apartment and their protective 
sweep of the bedroom violated his right 
under the Fourth Amendment to the Con- 
stitution of the United States to be free 
from unreasonable searches and seizures. 
In considering the denial of a motion to 
suppress, we review de 1wvo the district 
court's conclusions of law, including its de- 
terminations of reasonable suspicion and 
probable cause, but we "review [its] find- 
ings of historical fact only for clear error." 
See Ornelas v. United States, 517 U.S. 690, 
699, 116 S.Ct. 1657, 134 L.Ed.2d 911 
(1996). 

 
A. The Entry into Thomas' Apartment 

[2] An an·est warrant "founded on 
probable cause" that the suspect has com- 
mitted a crime gives law enforcement offi- 
cers "the limited authority to enter a · 
dwelling in which the suspect lives when 
there is reason to believe the suspect is 
within." Payton v. New York, 445 U.S. 
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573,  603, 100 S.Ct. 1371,  63 L.Ed.2d 639 
(1980). As explicated by five other cir- 
cuits, the "reason to believe" standard is 
satisfied by something less than would be 
required for a finding of "probable cause." 
See Va/,dez v. McPheters, 172 F.3d 1220, 
1225-26 (10th Cir.1999); United States v. 
Route,   104   F.3d   59,   62   (5th Cir.1997); 
United States v. Risse, 83 F.3d 212,  216 
(8th Cir.1996); United States v. Lauter, 57 
F.3d 212, 215 (2d Cir.1995); United States 
v. Magluta, 44 F.3d 1530, 1535 (11th Cir. 
1995). That is consistent with our decision 
in United States v. May,  68  F.3d  515 
(1995) (Fourth Amendment permits search 
of suspect's dwelling if officers have "rea- 
son to believe the suspect is there"), where 
we upheld entry into a dwelling based  
upon an address found in police records 
and upon testimony that the suspect had 
slept there on the night of the murder,  
some  two  days  before  the search.    Id. at 
516. The Ninth Circuit  alone  has  held 
that reason to believe "embodies the same 
standard of reasonableness inherent in 
probable cause." See United States v. 
Gorman, 314 F.3d 1105, 1110 (9th Cir. 
2002). We think it more likely, however, 
that the Supreme Court in Payton used a 
phrase other than "probable cause" be- 
cause it meant something other than 
"probable cause." 

[3] Accordingly, we expressly hold that 
an officer executing an arrest wa1Tant may 
enter a dwelling if he has only a "reason- 
able belief," falling short of probable cause 
to believe, the suspect lives there and is 
present at the time. Applying this stan- 
dard, the entry into Thomas'  apartment 
was lawful. 

[4] Thomas argues the Government's 
evidence is insufficient to establish the offi- 
cers had even a reasonable belief he lived, 
and was then present, in the apartment. 
Deputy Martin, however, testified the mar- 
shals learned Thomas' address after an 

"investigation was done." Thomas objects 
that Martin gave no details of the investi- 
gation. Although the Government's evi- 
dence was succinct, to say the least, the 
word "investigation," even without details, 
denotes something at least akin to, as the 
Government puts it, "a systematic official 
inquiry," and in any event more than a 
mere hunch, surmise, or suspicion. 

That Thomas was a parolee and the 
marshals were executing an arrest warrant 
for a parole violation lends support to the 
Government's view. As a condition of his 
parole, Thomas was required to keep his 
current address on file with his parole 
supervision officer. See 28 C.F.R. 
§§ 2.85(a) & 2.204(a)(3), (4)(ii). Therefore, 
we do not think the absence of testimony 
about where the marshals got Thomas' 
address is fatal to the Government's claim 
of reason to believe Thomas lived in his 
apartment . Nor did  Thomas'  counsel 
think the matter insufficiently obvious to 
bother questioning Deputy Martin about 
the details of his investigation. 

As for whether the officers had  reason 
to believe Thomas would be at home when 
they executed the warrant, the early morn- 
ing hour was reason enough. See, e.g.,  
May, 68 F.3d at 516 ("[T]he logical place 
one would expect to find [defendant] on 
that ... morning was at his home");  Unit-  
ed States v. Terry, 702 F.2d 299, 319 (2d 
Cir.1983) (agents reasonably concluded 
suspect would be home on a Sunday morn- 
ing at 8:45). Accordingly, we hold the 
officers' entry into Thomas' apartment was 
in all respects lawful. 

 
B. The Protective Sweep 

[5, 6] Thomas also argues the search of 
his bedroom exceeded the bounds of a 
permissible "protective sweep," which the 
Supreme Court has defined as  a  "quick 
and limited search . . . incident to an ar- 
rest" of spaces where a person may be 
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found, "conducted to protect the safety of 
police officers or others." Buie, 494 U.S.  
at 327, 110 S.Ct. 1093. A protective sweep 
may last "no longer than is necessary to 
dispel the reasonable suspicion of danger" 
and "no longer than it takes  to complete 
the a1Test  and  depart the  premises."  Id. 
at 335-36, 110 S.Ct. 1093. 

[7, 8] The Supreme Court in Buie rec- 
ognized two kinds of protective sweeps. 
The first may be conducted "as a precau- 
tionary matter" and without  probable 
cause or reasonable suspicion, but it must 
be limited to "spaces immediately adjoin- 
ing the place of arrest from which  an 
attack could be  immediately  launched." 
Id. at 334, 110 S.Ct. 1093. The  second 
may extend beyond immediately adjoining 
spaces but must be based upon "articula- 
ble facts which . . . would wan·ant a rea- 
sonably prudent officer in believing that 
the area to be swept harbors an individual 
posing a danger to those on the arrest 
scene." Id. 

[9] The Government does not claim the 
officers conducted the second type of 
sweep described in Buie; it points to no 
facts suggesting the officers had a reason- 
able belief that a person posing a threat to 
them was in the apartment.  The  only 
issue, therefore, is whether Thomas' bed- 
room was a place "immediately adjoining 
the place of arrest from which an attack 
could be immediately launched." Id. 

Although Thomas was formally placed 
under arrest in the living room, he was 
arrested, for the practical purpose of the 
Fourth Amendment, when he was "appre- 
hended . . . at gun-point," In re Sealed 
Case, 153 F.3d 759, 767 n. 3 (D.C.Cir.1998), 
in the hallway immediately inside his front 
door. And, as the district court  found, 
every room swept "could be immediately 
accessed from the hallway." Because the 
entrance to the bedroom was a  straight 
shot down the hallway from the spot where 

Thomas was arrested, the bedroom was a 
place "immediately adjoining the place of 
arrest from which an attack could be im- 
mediately launched." Buie, 494 U.S.  at 
334, 110 S.Ct. 1093; see also United States 
v. Ford, 56  F.3d  265, 270   (D.C.C ir.1995) 
("because the arrest took place in the hall- 
way, and the bedroom from which Ford 
emerged was immediately adjoining the 
hallway, [the agent) could legitimately look 
in  the  bedroom  for  potential  attackers"). 

Thomas argues his "place of a1Test" was 
just the area "inside of the front door," not 
the entire hallway of which it was a part, 
and therefore the bedroom did not "imme- 
diately adjoin[ ]" the place of arrest. Ac- 
cording to Thomas, the immediately ad- 
joining spaces "included at most the living 
room, and the front hallway."  Otherwise, 
in a small apartment such as this one the 
"police would be entitled to sweep the 
entire premises without a showing of rea- 
sonable suspicion." 

 
[10, 11] We think Thomas'  concept  of 

the place of arrest is unreasonably narrow. 
He points to no case where the place of 
arrest has been defined more  narrowly 
than the entirety of the room in which the 
arrest occun·ed. Nor should we . narrowly 
define the place of arrest, as Thomas sug- 
gests, citing United States v. Curtis, 239 
F.Supp.2d 1 (D.D.C.2002),merely in order 
to avoid permitting the police to sweep the 
entirety of a small  apartment.  The safety 
of the officers, not the percentage of the 
home searched, is the relevant criterion. 
Buie, 494 U.S. at 327, 110 S.Ct. 1093 (pur- 
pose of protective sweep is "to protect the 
safety of police officers or others"). If an 
apartment is small enough that all of it 
"immediately adjoin[s] the place of an·est" 
and all of it constitutes a space or spaces 
"from which an attack could be immediate- 
ly launched," id. at 334, 110 S.Ct. 1093, 
then  the  entire  apartment  is  subject  to a 
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limited sweep of spaces where a person 
may be found. 

Thomas also argues that because he was 
apprehended immediately inside the en- 
trance to his apartment, the protective 
sweep was unnecessary to complete his 
a1Test; he could have been moved outside 
forthwith. The sweep was necessary to 
complete the arrest safely, however, be- 
cause in fact Thomas and the officers had 
moved into the living room before the offi- 
cers had him under their control and for- 
mally placed him under arrest. The offi- 
cers therefore had to depart through the 
hallway, and they need not have done so 
without first taking the precautionary 

. measure of a limited protective sweep to 
avert a potential attack from one of the 
rooms adjoining the hallway. 

In sum, the search of Thomas' bedroom 
was a lawful "protective sweep." There- 
fore, the district court properly denied his 
motion to suppress the physical evidence 
found in Thomas' bedroom and the state- 
ment he made to a government agent fol- 
lowing his a1Test. 

C. The Sentence 
[12] Thomas, who was. sentenced prior 

to the Supreme Court's decision in United 
States v. Booker, 543 U.S. 220, 125 S.Ct. 
738, 160 L.Ed.2d 621 (2005), did not chal- 
lenge the mandatory application of the 
Sentencing Guidelines to him until his case 
was on appeal. Therefore, we review his 
sentence only for plain error. See Coles,  
403 F.3d at 767. 

At sentencing the district court com- 
ment d that application of the Armed Ca- 
reer Criminal Act, 18 U.S.C. § 924(e)(l), 
"leads to a harsh result, but it's a harsh 
result that has been determined by Con- 
gress and by the [G)uidelines and it's not 
one that the Court can avoid based on the 
facts that are before it." Consequently, as 
Thomas· argues and the Government con- 

cedes, it is unclear whether the district 
court would have exercised its discretion to 
sentence Thomas to less than 188  months 
if it had not believed itself bound by the 
Guidelines. As in Coles, therefore, and as 
Thomas requests, we remand the record to 
the district court "for the limited  purpose 
of allowing it to determine whether  it 
would have imposed a different sentence, 
materially more favorable to  [Thomas], 
had it been fully aware of the post-Booker 
sentencing regime." Id. at 771. 

 
III. Conclusion 

For the foregoing reasons, Thomas' con- 
viction is affirmed and this court will re- 
tain jurisdiction while the record is re- 
manded to the district court pursuant to 
Coles. 

So ordered. 
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UNITED STATES of America, 

PlaintiffAppellee, 

v. 

Juan Gerardo BARRERA, 
DefendantAppellant. 

No. 05-40460. 
 

United States Court of Appeals, 
Fifth Circuit. 

Sept. 5, 2006. 

Background: Defendant was convicted of 
possessory firearms offense by the United 
States District Court for the Southern Dis- 
trict of Texas, Micaela Alvarez, J., and he 
appealed from denial of his motion to sup- 
press incriminating evidence discovered 
when officers entered his home in attempt 
to execute wan·ant for an·est of defen- 
dant's brother. 

Holding: The Court of Appeals, Carl E. 
Stewart, Circuit Judge, held that police 
officers executing warrant for arrest of 
defendant's brother performed sufficient 
due diligence, and possessed requisite 
"reasonable belief' that this brother resid- 
ed at, and was presently within, defen- 
dant's home at time of their entry  therein 
to execute warrant. 
Affirmed. 

 
 

1. Criminal Law e=>1139, 1158(4) 

When reviewing district court's ruling 
on motion to suppress, Court of Appeals 
reviews questions of law de novo and dis- 
trict court 's factual findings for clear error. 

2. Criminal Law e=>1144.12 

On appeal from district court's ruling 
on motion to suppress, Court of Appeals 
views evidence in light most favorable to 
party who prevailed in district court. 

3. Arrest e::>68(12) 

Whether law enforcement officers, at 
time of their entry into home of defendant 
to execute warrant for his brother's a1Test, 
possessed the requisite objectively reason- 
able belief that this brother resided at, and 
was presently within, home cou.ld be ascer- 
tained only by weighing facts in record; 
"reasonable belief' standard was fluid con- 
cept that took its substantive content from 
particular context in which standard was 
being assessed. 

4. Arrest e=>68(12) 

Police officers executing warrant for 
arrest of defendant's brother performed 
sufficient due diligence, and possessed req- 
uisite "reasonable belief' that this brother 
resided at, and was presently within, de- 
fendant's home at time of their entry 
therein to execute warrant, where officers 
knew that brother had been arrested at 
residence earlier that same year, that 
brother had listed defendant's home as 
place where he resided in documents that 
he provided to bail bondsman, and that 
vehicles which brother was known to drive 
were parked outside defendant's home 
when officers executed arrest  warrant; 
thus, incriminating evidence that officers 
discovered against defendant did not have 
to be suppressed, though brother was not 
present in home and was allegedly outside 
the country at time of officers' entry. 
U.S.C.A. Const.Amend. 4. 

See publication Words and Phras- 
es for other judicial  constructions 
and definitions. 

 
5.  Arrest e=>68(12) 

Arrest wan·ant founded on probable 
cause implicitly carries with it, for Fourth 
Amendment purposes, the limited authori- 
ty to enter dwelling in which suspect lives 
when there is reason to believe that sus- 
pect is within. U.S.C.A. Const.Amend. 4. 
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6. Arrest e:=>68(12) 
"Reasonable belief'' standard for entry 

into residence to execute a1Test  warrant, 
as distinct from "probable cause" standai·d 
that governs initial issuance of arrest war- 
rant , and that must be determined by 
magistrate, allows officer, who has already 
been to magistrate to secure arrest war- 
rant, to determine that suspect is probably 
within certain premises, without additional 
trip to magistrate and without exigent cir- 
cumstances; on challenge to officer's entry, 
court should review reasonableness of offi- 
cer's judgment. U.S.C.A. Const.Amend. 4. 

 
 

Matthew James Rinka (argued), Laredo, 
TX, James Lee Turner, Asst. U.S. Atty., 
Houston, TX, for U.S. 

Cynthia Eva Hujar Orr (argued), Gold- 
stein, Goldstein & Hilley, San Antonio, TX, 
for Barrera. 

Appeal from the United States District 
Court for the Southern Distlict of Texas. 

 
Before KI NG, STEWART and 

DE NNIS , Circuit Judges. 

CARLE. STEWART, Circuit Judge: 
Juan  Gerardo  Ba1Tera  ("Juan") was in- 

dicted for possession of a firearm by a 
convicted felon. In the trial court,  he 
moved to suppress the evidence that 
formed the basis for his an·est, arguing 
that, by entering his home without a war- 
rant for his arrest, probable cause, or oth- 
er lawful authority, law enforcement offi- 
cers violated his Fourth, Fifth , Sixth, and 
Fourteenth Amendment rights. The dis- 
tlict court denied Juan's motion to sup- 
press and sentenced him to fifty-seven 
months imprisonment to be followed by 
three years of supervised release. Juan 
appeals,  renewing  the merits of  his previ- 

ous motion to suppress and arguing  that 
the law enforcement officers who entered 
his residence did not conduct sufficient due 
diligence and, therefore, had no reasonable 
belief that his brother Jose Humberto Bar- 
rera ("Jose") lived at the residence or was 
inside when they executed the arrest wai·- 
rant at Juan's home. For the following 
reasons, we affirm the district court's deni- 
al of the motion to suppress, holding it was 
not clearly erroneous. 

 
FACTUAL AND PROCEDURAL 

BACKGROUND 

The following events transpired as a re- 
sult of a warrant received and executed by 
Deputy United States Marshal Alejandro 
Ramos (" Ramos") for Jose Ba1Tera; Juan, 
Jose's brother and the subject of this ap- 
peal, was never the focus of Ramos's inves- 
tigation. Ramos testified at Juan's sup- 
pression hearing that, on October 9, 2003, 
he attempted to execute an an·est warrant 
for Juan's brother, Jose, a drug trafficker 
known to cany a weapon. In compiling 
research  on·   Jose,  Ramos  discovered  that 
Jose's official ad dress, as reported by his 
probation officer, was 1222 St. Patrick 
Street, the home of Jose's mother.  A visit 
to that address revealed that Jose no long- 
er lived there. 

Ramos later learned that Jose had been 
arrested earlier that year at 1209 St. Mi- 
chael Street ("St .Michael") and that a bail 
bondsman through which Jose had made 
bond confirmed t hat Jose had given the St. 
Michael address as his place of residence. 
Furthermore, a Laredo police officer told 
Ramos that Jose was known to drive an 
orange Hummer, an orange Corvette or a 
pearl Escalade and that after Jose's Hum- 
mer was stolen and recovered, Juan had 
paid to retrieve it from the impound. 

After gathering this information, Ramos 
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acted fast,1 relying primarily on his leads 
and conducting little further research re- 
garding Jose's whereabouts.  On  October 
9, 2003, the Laredo Police Department 
("LPD") advised Ramos that all three ve- 
hicles suspected to belong to Jose were at 
the St. Michael location. While in route to 
St. Michael, the LPD informed Ramos that 
one of the Barrera brothers had left the 
residence in  the  Corvette.  Therefore, 
when Ramos saw the Corvette, he conduct- 
ed a traffic stop;  the  stop  revealed  that 
the driver was Mauro Barrera ("Mauro"), 
the brother of Juan and  Jose.  Mauro 
agreed to accompany Ramos and approxi- 
mately five other law enforcement officers 
back to the St. Michael residence; Mauro 
explained that the house belonged to Juan, 
who was present at the residence, but that 
he had not seen Jose. 

Thereafter, the officers arrived at the 
residence and surrounded  it.  There  was 
no answer to the officers' knocking on the 
door, nor did anyone respond to a phone 
call made by Mauro to the residence. Af 
ter approximately fifteen minutes had 
elapsed, Juan answered the door wrapped 
in a towel. He was surprised to see the 
officers and began backing away from the 
door with his hand behind his back. As 
Juan stepped backwards , Ramos heard 
something drop, but was unable to  see 
what it was. Officer Jorge Medina of the 
LPD ("Medina")  then advised Juan  to step 

 
1. Juan, on the other hand,  argues  that  Ra- mos 

's due diligence and research was  con- duc ted 
and gathered quickly  and  sloppily. For 
example, Ramos testified that he did not 
persona lly observe Jose at the St. Michael 
address nor did he conduct long-term surveil- 
lanc e. He also did not ascertain the name of 
the record owner of 1209 St. Michael prior to 
searching the· re s idence . Ramos failed to 
document in his arrest report  the  source  of 
the leads/tips he had received about Jose. 
Furthermore, the !)aper license plate on the 
Hummer did not identify the owner , and Ra- 
mos   did   not   call  the   dealer   that  sold the 

to the side and to identify the item  that 
was dropped. 2 

At that point, Officers Medina and Cha- 
vez entered the residence without seeking 
permission  and  retrieved  the firearm from 
.the floor. Juan was cooperative; he made 
no attempt to close the door and gave 
Ramos permission to search his residence. 
His consent, however, was sought by Ra- 
mos after the officers had already entered 
the residence. Juan also advised the offi- 
cers that Jose was in Cancun, Mexico. A 
search of Juan's residence did not lead the 
officers to Jose; however, the officers ob- 
served  what  was  later  determined   to  be 
$10,000 on Juan's bed and a closed brief- 
case containing a firearm inside a closet in 
the bedroom. At that point, Ramos asked 
Juan if he was on probation or had a 
criminal history and Juan advised Ramos 
that he was on probation for attempted 
murder . Before that conversation, Ramos 
was unaware that Juan had a felony con- 
viction. Ramos then notified ATF Agent 
David Mart inez3 that weapons had been 
found at Juan's residence and continued 
searching Juan's residence. 

Thereafter, Juan was indicted for pos- 
session of a firearm by a convicted felon. 
He moved to suppress the evidence that 
formed the basis for his arrest,  arguing 
that, by entering his home without a war- 
rant for his arrest, probable cause, or oth- 
er lawful authority, law enforcement offi- 

 
Hummer to ascertain  the name of the  owner; 
a subs equent investigation revealed that the 
three vehicles were not actually registered to 
any of the Barrera brothers . As we will ex- 
plain , however, viewing the record in the light 
most favorable to the government, we agree 
with the district court that Ramos's investiga- 
tion was sufficient . 

 
2. Juan testified at trial that he responded that the 

item was a firearm . 
 

3. Martinez executed an arrest warrant  for  Juan 
on June 10, 2004. 
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cers violated his Fourth, Fifth, Sixth, and 
Fourteenth Amendment rights. At the 
suppression hearing, Medina testified that 
it was he who told Ramos that Jose previ- 
ously had been arrested at the St. Michael 
residence, and that he did so prior to the 
search of the residence in October 2003. 
Medina also explained that he had not 
observed Jose at that address since his 
arrest in May 2003. Moreover, Medina 
stated that when Juan opened the door, 
Medina identified himself and Juan began 
to back away from the door with his right 
hand next to his right leg. Though  Medi- 
na explained that he did not see what Juan 
held in. his hand, he testified that he be- 
lieved Juan had moved back because he 
was wearing a towel, until he heard a 
"clank." Medina testified that,  at  that 
point, he stepped inside the doorway to 
recover   the  firearm  for  safety  purposes. 

During Ramos's testimony at the sup- 
pression hearing, he pointed out, in addi- 
tion to the factual occurrences at Juan's 
residence, that he was aware that the pres- 
ence of a handgun inside a residence alone 
is not a sufficient basis to  justify entering  
a residence; however, Ramos explained 
that because he had an arrest warrant for  
an individual, he actually did not need 
permission to enter the residence. There- 
fore, Ramos clarified his statement, stating 
that his asking permission to enter Juan's 
residence was not required by law but 
instead was a personal practice and if Juan 
had not given him permission to search his 
home, Ramos would have searched it any- 
way. Finally, Ramos testified  that  when 
he entered the residence, he: (1) did not 
believe that there was a  possibility  that 
any evidence would be removed or de- 
stroyed if he had to wait for a search 
warrant; (2) was not in hot pursuit of a 
suspect;  and  (3) did not believe that  there 

 
4. Medina also made similar statements, agreeing 

that hot pursuit, officer safety, or 

was an immediate risk to the officers 
based on activity inside the residence1. 

The district court ultimately denied the 
motion to suppress, even though it found 
that Juan did not give the officers consent 
to enter his residence and no exigent cir- 
cumstances justified entry into the resi- 
dence. It held that the arrest warrant for 
Jose was sufficient to allow the officers to 
enter Juan's residence. The court  rea- 
soned that because Ramos had received 
information that (1) on or prior to October 
9, 2003, Jose had been arrested at the St. 
Michael location; (2) a bail bondsman had 
reported that Jose previously  had  listed 
the St. Michael location as his residence; 
(3) Jose's other known address was no 
longer valid; and (4) a Laredo police offi- 
cer had advised that vehicles known to be 
used by Jose were present at the St. Mi- 
chael location, it was reasonable for Ramos 
to believe that it was highly probable that 
Jose resided at and might be found at the 
St. Michael address. 

The court found it inconsequential that, 
in hindsight, the information  that  Jose 
lived at the residence may have been in- 
correct, even though Jose had not been  
seen at the residence  since  May  2003. 
The court stated that "what makes the 
search or entry into the home  valid  was 
the fact that they were executing a valid 
arrest warrant, although for someone else, 
but once they have a legal  right  to enter 
the home and they talked to [Juan], and he 
admits that he had possession of the gun 
and had dropped the gun and they find the 
gun, I think one thing leads to another and 
validates legally whatever flowed from 
that." The  district  court  also  denied 
Juan's motion to reconsider the motion to 
suppress, essentially reiterating its previ- 
ous ruling. 

 
destruction of evidence was not an issue  in 
this case. 
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After a stipulated bench trial, the court 
found Juan guilty of possession of a fire- 
arm by a convicted felon. A probation 
officer prepared a Presentence Report 
(PSR) setting  Juan's  base  offense  level at 
24. After reducing Juan's base  offense 
level by three levels for acceptance of re- 
sponsibility, Juan's total offense level of 21 
and criminal history category of III yield- 
ed  a  guidelines  range  of imprisonment of 
46 to 57 months of imprisonment. The 
district court sentenced Juan to 57 months 
of imprisonment to be followed by three 
years of supervised release. Juan filed a 
timely notice of appeal. 

 
DISCUSSION 

A. Standard of Review 
[1, 2) When reviewing a district court's 

ruling on a motion to suppress, this court 
reviews questions of law de novo and fac- 
tual findings  for  clear  error.  United 
States v. Dortch, 199 F.3d 193, 197 (5th 
Cir.1999). This court views  the evidence 
in the light most favorable to  the  party 
who  prevailed   in  the  district  court.    Id. 

[3] Furthermore, the court should re- 
view the district court's determination that 
law enforcement officers had an objective- 
ly "reasonable belief' that the individual 
mentioned in the aiTest warrant resided at 
and was presently within a particular resi- 
dence. United States v.  Route, 104  F.3d 
59, 62 (5th Cir.1997). Like "reasonable 
suspicion" or "probable cause" the require- 
ment that an officer have a "reasonable 
belief' is not a finely-tuned standard. See 
Ornelas v. United States, 517 U.S. 690, 
696, 116 S.Ct. 1657, 134 L.Ed.2d 911 (1996) 
(explaining that those terms are "common- 
sense, nontechnical conceptions that deal 
with the factual and practical consider- 
ations of everyday life on which reasonable 
and prudent men, not legal technicians, 
act").   "Reasonable  belief' can only be as- 

certained through a weighing of  the facts 
in the record, as it is a "fluid concept[ ]  
that takes [its] substantive content  from 
the particular contexts in which the stan- 
dard[] [is] being assessed." Illinois v. 
Gates, 462 U.S. 213, 232, 103 S.Ct. 2317, 76 
L.Ed.2d 527(1983). 

 
B. Whether Ramos had a Reasonable Be- 

lief that Jose Resided at the St. Mi- 
chael Address 

[4) Juan renews his challenge of the 
district court's denial of his motion to sup- 
press, arguing that the law enforcement 
officers who entered his residence had no 
reasonable belief that Jose lived at the 
residence, nor that he was present within 
the residence. He  further  contends  that 
the officers did not perform sufficient due 
diligence to form a reasonable belief that 
Jose lived at the residence and any infer- 
ence the officers could have drawn from 
the facts amount to nothing more than a 
mere assumption. He asserts that, absent 
exigent circumstances, the Fourth Amend- 
ment's protection against unreasonable 
searches and seizures demands that law 
enforcement seek a warrant prior to enter- 
ing the home of a third party for whom a 
warrant has not been issued. Finally, he 
explains that because the officers did not 
seek a wan·ant to search his residence, the 
evidence obtained is the product of an 
unlawful warrantless search and should 
have been excluded. 

The Government states that the district 
court's decision is correct and Ramos's 
investigation did create a reasonable belief 
because (1) Ramos was told that Jose had 
been arrested at St. Michael, (2) Jose's bail 
bondsman told Ramos that Jose had given 
St. Michael as his address, and (3) the 
officers eliminated the possibility that Jose 
lived at 1222 St . Patrick Street by going 
there and learning that he no longer lived 
there, the officers established a basis for 
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the reasonable belief that Jose resided at 
1209 St. Michael. The Government also 
explains that the officers had a reason to 
believe that Jose was in the house because 
the officers were told that several vehicles 
owned and used by Jose were parked in  
the vicinity of the St. Michael address on 
October 9, 2003, and "common sense sup- 
ports the deputy's formulation of a reason- 
able belief that the subject of his an·est 
warrant would be in the dwelling around 
which his expensive vehicles were parked." 
Thus, it argues that because the  officers 
had reason to believe that the subject of 
their arrest wan-ant resided and was in- 
side of the St. Michael address, theh- entry 
into the dwelling and search of the premis- 
es did not "run afoul of the Fourth Amend- 
ment." 

[5, 6] The Supreme Court has "consis- 
tently held that the entry into a home to 
conduct a search or make an an·est is 
unreasonable . . .  unless done pursuant to  
a wa1Tant" except when exigent circum- 
stances are present. Steagald v. United 
States,   451  U.S.  204,  211-12,  101  S.Ct. 
1642, 68 L.Ed.2d 38 (1981). Furthermore, 
the Court has stated that "for Fourth 
Amendment purposes, an aiTest wan-ant 
founded on probable cause implicitly car- 
ries with it the limited authority to enter a 
dwelling in which the suspect lives when 
there is reason to believe the suspect is 
within."    Payton  v.   New   York,  445 U.S. 

 
5. Federal and state appellate courts that have 

addressed the reason to believe standard set 
forth in Payton have disagreed as to whether 
that standard should be explicitly character- 
ized as equivalent to the probable cause stan- 
dard. United States v. Gorman, 314 F.3d 
1105 , 1111-15 (9th Cir.2002) (concluding rea- 
sonable belief standard in Payton embodies 
the same standard of reasonableness inherent 
in probable cause); Valdez v. McPheters , 172 
F.3d 1220, 1224-25 (I 0th Cir.1999) (criticiz- 
ing Ninth Circuit authority that had required 
showing of probable cause to believe defen- 
dant resided at location where arrest warrant 

573, 603, 100 S.Ct. 1371, 63 L.Ed.2d 639 
(1980). Payton, however, did not  define 
the "reason to believe" standard it dis- 
cussed; this cowi. in Route, 104 F.3d at 62, 
nonetheless, distinguished5 it from the 
standai·d for probable cause and  adhered 
to the articulation of the test for "reason- 
able belief' set forth in United States v. 
Woods, 560 F.2d 660 (5th Cir.1977). In 
Woods, this court determined that "[r]ea- 
sonable belief embodies the same stan- 
dards of reasonableness [as  probable 
cause] but allows the officer, who has al- 
ready been to the magistrate to secure an 
arrest waiTant, to determine that the sus- 
pect is probably within ce1-tain premises 
without an additional trip to the magis- 
trate and without exigent circumstances." 
Woods, 560 F .2d at 665 (quotation and 
citation omitted). Furthermore, we  held 
that courts should review the reasonable- 
ness of an officer's judgment. Id. 

In Route, police officers executed a valid 
arrest warrant for the defendant, Route, 
outside of his residence. 104 F.3d at 61. 
During the a1Test of a co-defendant, for 
whom officers also had a valid an·est war- 
rant, officers found evidence incriminating 
Route inside the residence. Id. at 61-62. 
Route challenged the district court's denial 
of his motion to suppress evidence seized 
from the residence. Id. This  court  held 
that the search of Route's residence was 
supported by a valid ai·rest wan·ant for the 

 
executed); Green v. State, 78 S.W.3d 604, 612 
(2002) (distinguishing reasonable belief and 
probable cause).  The  disagreement  among 
the circuits has been more about semantics 
than substance ; the  courts  that  distinguish 
the terms have done so because " probable 
cause" is a term of. a rt. Route , 104 F.3d at 
62.    Even  though  they  may  distinguish  the 

· reasonable belief standard from probable 
cause, they also define the "reason to believe 
standard" as requiring that the officers rea- 
sonably believe that "the suspect is probably 
within" the premises. Id. (emphasis added). 



502 464 FEDERAL REPORTER, 3d SERIES 
 

 

co-defendant and by the officer's reason- 
able belief that the co-defendant lived  at 
the residence and was within the residence 
at the time of entry. Id. at 62-63. This 
court concluded that the aiTesting officer 
had performed sufficient due diligence in 
concluding that the co-defendant lived at 
the residence because the co-defendant's 
credit card applications, water and elec- 
tricity bills, vehicle registration, and mail- 
ing address confirmed that he lived at the 
residence. Id. This court further con- 
cluded that the officer's reasonable belief 
that the co-defendant was within the resi- 
dence at the time of entry was confirmed 
by the presence of a vehicle in the drive- 
way and noise from a television_ inside the 
residence. Id. at 63. 

Route offers a standard for determining 
the amount of due diligence required to 
support a reasonable belief that a defen- 
dant lives at and is present within a resi- 
dence. It is the sole published Fifth Cir- 
cuit precedent addressing the issue; the 
courts in United States v. Bervauii, 226 
F.3d 1256 (11th Cir.2000), and United 
States v. Lovelock, 170 F.3d 339 (2d Cir. 
1999), however, have dealt with such issues 
in the same manner. 

Bervaldi contains facts analogous to 
Juan's case and to Route; it is also illus- 
trative of the applicable "reasonable be- 
lief' standard. In Bervaldi, police officers 
tried to execute a seai·ch warrant at Ber- 
valdi's residence-but  Bervaldi  was  not 
the  subject of the  waiTant;  Deridder was. 
226 F.3d 1256. The officers decided to 
execute the wa1Tant and knocked on Ber- 
valdi's door for about ten minutes; finally, 
someone opened the door approximately a 
foot wide and when the officers identified 
themselves and noticed that the person 
peering behind the door had the same 
physique as Deridder, the officers  kicked 
in the door. Id. Though they did not 
discover  Deridder  inside,  they  did detect 

the smell of marijuana as they conducted a 
protective sweep of the premises. When 
questioned about the odor, Bervaldi con- 
sented to a search of his premises and 
showed the officers the sixty pounds of 
marijuana hidden in the kitchen cupboard, 
after which a few of the officers left to 
secure a search warrant. When they re- 
turned with a search wan·ant,  a  search 
was conducted that resulted in the discov- 
ery and seizure of, among other things, 
seventeen sealed baggies of  marijuana, 
one kilogram of cocaine, three bags of 
cocaine cutting agent, $53,483 in cash and  
a semiautomatic pistol and rifle with am- 
munition. Id. at 1259. Bervaldi sought to 
Suppress the evidence during his trial as- 
serting that the officers did not have a 
reasonable belief that Deridder resided at 
Bervaldi's residence; the district court 
granted the motion. Id. at 1259, 1262. It 
weighed the evidence and found that even 
though the officers had searched vehicle 
registration records and determined that 
Deridder's car was in the vicinity of the 
residence, Bervaldi's presentation of utility 
records as well as a wa1Tanty  deed with 
his name on it was  more compelling. Id. 
at 1262. On appeal, the Eleventh Circuit 
reversed deeming the evidence, particular- 
ly the presence of Deridder's  vehicle  in 
the vicinity of Bervaldi's house as well as 
officers observing the subject leaving Ber- 
valdi's house during surveillance, sufficient 
to amount to a reason to believe that Der- 
idder resided and was inside the house 
upon the execution of the wan·ant. Id. at 
1263-69. 

Furthermore, as the district court noted, 
the Second Circuit's holding in Lovelock 
offers support for the district court's deni- 
al of Juan's motion to suppress.  170 F.3d 
339. In Lovelock, New York City police 
officers attempting to execute an arrest 
warrant for a person other than Lovelock, 
discovered in an attic apartment at 744 
East 229th Street in the  Bronx a variety of 
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paraphernalia for the creation of counter- 
feit checks and the falsification of credit 
cards and cellular-telephone identification 
numbers.  Id.  at 341.   An officer  involved 
in the  search  testified  that  the  warrant 
was for the an·est of Jon  Williams,  who 
had violated his probation, and it listed 
Williams's "residence address" as "744 E 
229th St.," "Bronx,  N.Y."  Id.  The  offi- 
cers believed this address to be Williams's 
address, and explained that violations of 
probation normally include accurate infor- 
mation because the defendant  must  report 
to his probation officer regularly and must 
notify the officer of any change of address. 
Id.  at  341-42.  When  the  officers  arrived 
at the residence listed on the warrant, they 
showed a picture of  Williams  to· a tenant 
on the first floor of the  apartment  build- 
ing; the tenant identified the person in the 
picture as living in the attic of the building. 
Id. at 342. The officers made the same 
inquiry to a second floor tenant, who also 
responded that the man in  the  picture 
stayed   upstairs. Id. The officers then 
went up to the attic, where they found the 
door slightly ajar and  therefore  believed 
that Williams either was inside or had 
learned that the officers  were  there  and 
was   fleeing   through    a  rear   exit. Id. 
Knowing that Williams had been convicted 
of criminal possession of a weapon, the 
officers entered the attic apartment with- . 
out knocking  or  announcing  themselves. 
Id. They found no persons in the  apart- 
ment, but in the center of the floor in the 
main room they saw numerous electronic 
devices,   including   computers, printers, 
copying machines, and cellular telephones, 
and "all kinds of checks that were already 
written and blank checks." Id .  The  offi- 
cers promptly placed calls to the computer 
fraud unit, the Bronx District Attorney's 
Office, the Federal Bureau of  Investiga- 
tion, and the United  States Secret Service. 
Id. Two officers then remained in the 
apartment while others went outside to 

maintain surveillance of the building. Id. 
One officer, looking out the window, saw 
Lovelock arrive at the building some three 
hours later; the officer recognized Lovel- 
ock from a picture within the apartment.  
Id. Without knowing his name, the offi- 
cers arrested Lovelock when he  entered 
the apartment. Id. 

Prior to trial, Lovelock moved to sup- 
press the physical evidence, as well as 
certain statements he made to the officers, 
on the ground that he was a resident of 
the apartment and the officers' entry into 
the apartment was unlawful. Id. He ar- 
gued that the officers did not have a rea- 
sonable belief that Williams was inside of 
the residence because the officers did not 
contact Williams's probation officer to con- 
firm the address, they did not contact 
postal employees to confirm if any recent 
deliveries were made to that address for 
Williams, and they did not attempt to 
cross-check that address against listed 
telephone numbers to determine whether 
Williams had a telephone listed to him at 
that address. Id. The district court de- 
nied the motion to suppress,  noting that  
" '[a]gents may enter a suspect's residence, 
or what they have reason to believe is his 
residence, in order to effectuate an arrest 
warrant where a reasonable belief exists 
that the suspect is present.'" Id. The 
Second Circuit affirmed, holding that "the 
totality of the information possessed by 
the officers gave them no reason to doubt 
that Williams was then a resident of the 
attic apartment." Id. at 344. 

Additionally, in reaching its conclusion, 
the Second Circuit in Lovelock distin- 
guished the facts in its case from the facts 
presented in the Supreme Court's Steag- 
ald,   451   U.S.   204,   101  S.Ct.  1642, 68 
L.Ed.2d  38 (1981), decision.   170 F.3d  at 
344. In Steagald, Drug  Enforcement 
Agents ("DEA") sought to execute a six- 
month-old   arrest  warrant.    451   U.S.  at 
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206, 101 S.Ct. 1642. A confidential infor- 
mant advised the agents  that  the  subject 
of the warrant could be located at a tele- 
phone number; the DEA used the phone 
number to secure an address for the sub- 
ject of the arrest wan·ant . Id. Two days 
later, eleven agents went to the address 
given to them by the phone company, drew 
their weapons at two men standing outside 
of the house, and eventually  searched 
them. Id. When  neither  of  the  men 
proved to be the subject of the arrest 
warrant, several agents went  into  the 
house for a more thorough search for the 
subject of the  arrest  warrant.  Id.  In- 
stead, the officers ran across a substance 
they believed to be cocaine; at that point, 
an officer was dispatched to secure  a 
search warrant. Id. Officers did not stop 
searching the house, however; the search 
continued, even while the officer was work- 
ing to obtain the wan·ant. Id . at 206-07, 
101 S.Ct. 1642. Eventually, the officers 
discovered approximately forty-three 
pounds of cocaine. Id. at 207, 101 S.Ct. 
1642. The defendants moved to suppress 
the evidence and the district court denied 
this motion finding that the arrest warrant 
allowed entry into the house and the sub- 
sequent search.  Id.  This court  affirmed. 
Id. The Supreme Court, however, con- 
cluded the search was unreasonable be- 
cause an arrest wan·ant "carries  with  it  
the limited authority to enter a dwelling in 
which the suspect lives when there is a 
reason to believe the subject is within" and 
the evidence in the case suggested other- 
wise. Id. at 214 n, 7, 101 S.Ct. 1642. 
Accordingly, the Lovelock court explained 
that its facts differed from Steagald in that 
the evidence in Lovelock did suggest that 
the suspect lived and was within the resi- 
dence at the time of the execution of the 
warrant. 170 F.3d at 344. 

Likewise, the facts of this case are also 
distinguishable from Steagald, as Ramos's 
investigation provided him with a concrete 

reason to believe Jose resided and was 
within the St. Michael address; the evi- 
dence did not support a belief that  Jose 
was a mere guest at Juan's residence. 
Accordingly, Juan's case falls in line with 
the facts presented in Route, as well as our 
sister circuits' decisions in Bervaldi and 
Lovelock. Thus, we affirm,  holding  that 
the district did not clearly err in denying 
Juan's motion to suppress the evidence 
discovered at his residence while Ramos 
was executing a warrant for Jose. 

Viewing the evidence in the light most 
favorable to the Government, Ramos's visit 
to the St. Michael address was in accor- 
dance with the "reasonable belief' stan- 
dard, as he had received information from 
Medina, a member of the LPD, that: (1) 
Jose had been an·ested at the St. Michael 
address and had given the address as his 
place of residence in May 2003; (2) he had 
also given the same address as his place of 
residence to a bail bondsman; and (3) cars 
known to be driven by Jose were at the 
residence. Specifically, consistent with 
Route and Bervaldi, Ramos reasonably re- 
lied on information that cars known to be 
driven by Jose were at the St. Michael 
residence as support for executing the 
wan·ant there. Moreover, as the Govern- 
ment argued, that both J tian and Mauro 
vehemently denied that Jose was present 
within the St. Michael residence likely 
raised a "red flag" that they were "cover- 
ing" for their brother and that Jose actual- 
ly was within the residence. 

We recognize the expectation of privacy 
one enjoys when inside his home; nonethe- 
less, we agree with the district  court  in 
this case, holding that Ramos  surpassed 
the threshold requirements for the "reason 
to believe" standard in executing the ar- 
rest waiTant for Jose in a timely fashion. 
The district court did not en· in  denying 
the motion to suppress, as Ramos per- 
formed due diligence sufficient to support 
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a finding that he reasonably believed that 
Jose lived at the St. Michael residence and 
was inside the residence during the execu- 
tion of the warrant. Accordingly, viewing 
the evidence in the light most favorable to 
the Government, we affirm the district 
court's denial of the motion to suppress. 

 
CONCLUSION 

For the foregoing reasons, the judgment 
of the district court is AFFIRMED. 

 

 
 
 
 

Etetim David JAMES, Petitioner, 

v. 

Alberto R. GONZALES, United States 
Attorney General, Respondent. 

No. 04-60445. 

United States Court of Appeals, 
Fifth Circuit. 

Sept.  5, 2006. 

Background: Alien, a citizen and native of 
Nigeria, petitioned for review of an order  
of the Board of Immigration Appeals re- 
versing an immigration judge's decision to 
terminate removal proceedings. 

Holdings:  The Court of   Appeals,  Patrick 
E. Higginbotham,  Circuit Judge, held that: 

(1) alien's conviction for aiding and abet- 
ting bank fraud involved a loss exceed- 
ing $10,000, as required to constitute 
an aggravated felony under the Immi- 
gration and  Nationality  Act (INA), but 

(2) BIA lacked statutory authority to or- 
der alien's removal, where the immi- 

gration judge never ruled on deporta- 
bility in the first instance. 

Dismissed in part, remanded in part. 
 

1. Aliens, Immigration, and Citizenship 
e::>404 

Statutes e::>219(6.1) 
The Court of Appeals accords sub- 

stantial deference to the Board of Immi- 
gration Appeals' (BIA) interpretation  of 
the Immigration and  Nationality  Act 
(INA) itself and definitions of phrases 
within it, and, then, conducts a de novo 
review of whether the particular  statute 
that the prior conviction is under falls 
within the relevant INA definition. 

2. Aliens, Immigration, and Citizenship 
e::>273 

In determining whether an offense 
qualifies as an aggravated felony under the 
Immigration and Nationality Act (INA), if 
a statute is divisible, the Court looks to the 
record of conviction to determine whether 
the conviction was necessarily for a partic- 
ular subsection of that statute that meets 
the criterion. Immigration and  Nationali- 
ty Act, § 101(a)(43)(M)(i), 8 U.S.C.A. 
§ 1101(a)(43)(M)(i). 

3. Criminal Law e::>59(5) 
To be convicted of aiding and abet- 

ting, the defendant must have (1) associat- 
ed with a criminal venture, (2) participated 
in the venture, and (3) sought by action to 
make the venture successful. 18 U.S.C.A. 
§ 2. 

4. Aliens, Immigration, and Citizenship 
e::>277 

Aiding and abetting bank fraud in- 
volves fraud or deceit, for purposes of 
determining whether an offense  qualifies 
as an aggravated felony under the Immi- 
gration and Nationality Act (INA), because 
the underlying offense of bank fraud nec- 
essarily involves fraud. Immigration and 
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and following the reasoning of that deci- 
sion). 

I also find persuasive the Tenth Circuit's 
reasoning in Danie/,S that the Commission- 
er and not the claimant has the burden to 
establish whether a claimant in a potential 
borderline situation should be placed in an 
age category higher than that technically 
warranted by the claimant's chronological 
age. First, the plain language of 
§ 404.1563(b) states that the Commission- 
er "will not apply these age categories 
mechanically''; placing the burden on the 
claimant would rewrite the language of the 
regulation. Daniels, 154 F.3d at i134. 
Second, "[a]pplication of § 404.1563(a) is a 
step-five issue, and the burden generally is 
on the Commissioner  at  step  five."  Id.; 
see also Howard v. Comni'r of  Soc.  Sec., 
276 F.3d 235, 238 (6th Cir.2002) (holding 
that the burden of proof rests with the 
Commissioner at step five). 

Additional support for the holding of 
Daniels rests with 20 C.F.R. § 404.953, 
which requires that "[t]he administrative 
law judge shall issue a written  decision 
that gives the findings of fact and the 
reasons for the decision." §  404.953(a).  In 
a case in which the claimant's age indicates 
that he or she might well fall within a 
borderline age category, the ALJ's  failure 
to note that the ALJ has  considered 
whether a claimant falls within a border- 
line category and, if so, whether bumping 
the claimant up is warranted, constitutes a 
failure to offer findings of fact and reasons 
for the decision. Russel 20 F.Supp .2d at 
1136. 

That the HALLEX guidelines do not 
require the ALJ to give an explanation for 
his discretionary decision not to bump up 
the age of a claimant with a borderline age 
status does not mean that §§ 404.1563 and 
404.953 do not require an ALJ to note 
whether he has even considered the claim- 
ant's potential borderline status. Once the 

claimant falls within a borderline status- 
that is, his or her age is near that of the 
next category and bumping him or her up 
a category would result in a finding of 
disability- § 404.1563 mandates that the 
ALJ not apply the grid mechanistically. 
We cannot review on appeal whether the 
ALJ did so if the ALJ gives absolutely no 
indication whether he or she even consid- 
ered the claimant's borderline status. The 
ALJ does not have to explain why he 
decided not to exercise his discretion and 
bump up the age of a borderline claimant, 
though this would be preferable, but at a 
minimum he has to note that he considered 
whether to do so in a non-mechanistic 
manner. 

 

 
 
 
 

UNITED STATES of America, 
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Malik D. HARDIN, Defendant 
Appellant. 

No. 06--6277. 

United States Court of Appeals, 
Sixth Circuit. 

Argued: Oct. 30, 2007. 
Decided and Filed: Aug. 25, 2008. 

Background: Following denial of motion 
to suppress, 2006 WL 1469316, defendant 
was convicted in the United States District 
Court for the Eastern District of Tennes- 
see, Thomas A. Varian, J ., of narcotics 
trafficking and weapons offenses. Defen- 
dant appealed. 
Holdings: The Court of Appeals, Karen 
Nelson Moore, Circuit Judge, held that : 
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(1) apartment manager who entered 
apartment prior to officers' serving ar- 
rest wan·ant had acted as government 
agent; 

(2) confidential informant's tip, by itself, 
was insufficient to establish requisite 
reasonable belief to support entry to 
serve arrest warrant; and 

(3) no valid consent was obtained for 
apartment manager 's entry into apart- 
ment. 

Reversed; conviction vacated; remanded. 
Alice M. Batchelder, Circuit Judge, filed 
opinion concurring in part and dissenting 
in part and dissenting from the judgment. 

 
1. Criminal Law ea.>1139 

In considering federal district court's 
denial of motion to suppress, Court of 
Appeals reviews district court's conclu- 
sions of law and application of law to facts, 
e.g.  finding  of  probable  cause,  de  novo. 
U.S.C.A. Const.Amend. 4. 

2. Criminal Law ea.>1134.60 
Federal district court's denial of mo- 

tion to suppress is affirmed on appeal if 
district court 's conclusion can be justified 
for any reason. U.S.C.A. Const.Amend. 4. 

3. Criminal Law ea.>1134.17(2) 
In reviewing federal district court's 

denial of motion to suppress, Court of 
Appeals may consider trial evidence in ad- 
dition to evidence admitted at suppression 
hearing. U.S.C.A. Const.Amend. 45. 

4. Arrest ea.>68(12) 
Apartment manager, in entering 

apartment to determine if subject of arrest 
warrant was within, was acting as agent of 
government, and thus manager's locating 
subject within apartment could not  serve 
as part of basis for satisfying reasonable- 
belief or probable-cause standard for po- 
lice officers' entry into apartment to serve 

warrant; manager's intent upon entering 
was entirely dependent on that of officers, 
who had "sent" manager to  enter  by 
means of 1use, and officers' uncoITob- 
orated suspicions regarding subject's pres- 
ence did not amount to notice that would 
trigger manager's common-law duty to act 
to protect tenants from third  party's  
crimes. U.S.C.A. Const.Amend. 4. 

5. Searches and Seizures e,,,33 
Factors in whether private party is 

acting as agent of government when con- 
ducting search are: (1) government's 
knowledge or acquiescence, and (2) intent 
of party performing search. U.S.C.A. 
Const.Amend. 4. 

6. Landlord and Tenant <i?l64(1, 6) 
Tennessee common law imposes bur- 

den on landlords to take due care in re- 
gard to injuries to tenants resulting from 
third-party crimes on the premises; how- 
ever, mere uncorroborated suspicion of il- 
legal activity is not sufficient , as a matter 
of law, to give notice of dangerous condi- 
tion triggering landlord's duty to act, and 
negligence plaintiff must prove that land- 
lord was on notice of unreasonable risk or 
likelihood of danger to his tenants caused 
by condition within his control. 

7. Arrest e,,>68(12) 
Confidential informant's (Cl) tip, by 

itself, was insufficient to establish requisite 
reasonable belief that subject of arrest 
warrant was inside  particular  apartment, 
so as to permit police officers' entry to 
serve warrant; tip conveyed only that if 
subject was staying in area, he would be 
staying at particular apartment, described 
apartment but did not identify it by num- 
ber, described subject's automobile, stated 
that CI had bought cocaine from subject in 
the past, and stated that unnamed woman 
would be present at apartment, but did not 
say when CI had last seen subject or that 
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CI had ever seen subject at that  apart- 
ment . U.S.C.A. Const.Amend. 4. 

8. Arrest e.,.68(13) 
Criminal Law e.,.394.4(9) 

No valid consent was obtained for 
apartment  manager's  entry   into   apart- 
ment , which  manager  performed  at  be- 
hest of police officers and  which  con- 
firmed that subject of arrest wan·ant was 
present inside, and  thus  evidence  obtained 
in officers' sweep of apartment during 
subsequent serving of arrest warrant was 
inadmissible   against   arrestee;    consent 
was obtained via plumbing-leak  ruse  that 
left subject with no  choice  but  to  consent 
to entry, and ruse  was  conducted  in  order 
to obtain probable cause as to subject's 
presence, not to assist in serving  warrant 
after officers already had probable cause. 
U.S.C.A. Const.Amend. 4. 

9. Searches and Seizures e.,.}82 
When individual consents to  search 

after illegal entry is made, consent is not  
valid and suppression is required of  any 
items seized during search, unless taint of 
initial entry has been dissipated before 
consents to search was given. U.S.C.A. 
Const.Amend. 4. 
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Before: BATCHE LDER, MOORE, and 

COLE, Circuit Judges. 

MOORE, J., delivered the opinion of the 
court, in which COLE, J., joined. 
BATCHELDER, J. (pp. 427-45), delivered 
a separate opinion concurring in part and 
dissenting in part and dissenting from the 
judgment. 

 
OPINION 

 
KAREN NELSON MOORE, Circuit 

Judge. 

This case poses a series of intriguing 
questions: first, to enter a residence to 
execute an an·est warrant, must a police 
officer have probable cause or only "reason 
to believe" that the suspect is inside the 
residence, and did the officers' knowledge 
in this case satisfy either standard? Sec- 
ond, does an apartment manager  become 
an agent of the government when officers 
request that the manager enter an apart- 
ment to verify the presence of a suspect? 
Because we hold that the officers' knowl- 
edge was insufficient under either stan- 
dard and that the apartment manager was 
acting as an agent of the government  in 
this case, we  REVERSE  the  district 
court 's denial of Defendant-Appellant Ma- 
lik D. Hardin's ("Hardin") motion to sup- 
press, VACATE Hardin's conviction, and 
REMAND the case for further proceed- 
ings consistent with this opinion. 

 

I. BACKGROUND 
 

A. Facts 

Hardin appeals his conviction following a 
two-day jury trial in June 2006. The jury 
convicted Hardin of possession  with  intent 
to distribute five grams or more of crack 
cocaine     in     violation      of     21    U.S.C. 
§§   841(a)(l)  and 841(b)(l)(B),  possession of 
a firearm in furtherance of a drug  traffick- 
ing crime in violation of 18 U.S.C. § 924(c), 
and  possession  of  a  firearm  by  a  felon, in 



 

l 
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violation of 18 U.S.C. §§ 922(g)(l) and 
924(e). 

For the most part, the facts in this case 
ru·e not significantly disputed. On March 
28, 2005, Hardin was released from prison 
and put on federal supervised release. In 
June 2005, a federal wan·ant for Hardin's 
ruTest issued following a petition to revoke 
his supervised release. Joint Appendix 
("J.A.") at 125-26 (Gov't Resp. to Def.'s 
Sent. Mem. at 2). On August 29, 2005, 
Officer Ed Kingsbury ("Kingsbury"), an 
investigator ""ith the Knoxville Police De- 
partment, received a tip from a confiden- 
tial informant ("CI") that Hardin might be 
staying with a girlfriend at the Applewood 
Apartment complex. J.A. at 84 (Magis- 
trate Judge's Report & Recommendation 
Re: Mot. to Suppress  ("Mot.  to Suppress 
R & R") at 3). The CI also described the 
vehicle that he believed Hardin to be driv- 
ing, but the CI could not identify which 
particular apartment he believed Hardin to 
be staying in, only its approximate area in 
the building. Id.; see also J.A. at 160-63 
(Hr'g Tr. at 18-21). 

Along with Officer Jason Tarwater 
("Tarwater"), Kingsbury went to the 
apartment building, where the officers 
spotted what they believed to be the de- 
scribed vehicle 1 near the apartment unit, 
number 48, that they believed the CI had 
described.  J.A. at 84 (Mot. .to Suppress R 
& R at 3), 149-50 (Hr'g Tr. at 7-8). The 
officers talked with the apartment manag- 
er, whom the government never produced 
and identified only as "Craig," who in- 
formed them that Hardin had not  leased 
any apartment and that the manager  had 
not seen him on the property. J.A. at  84  
85 (Mot. to Suppress R & R at 3-4), 168 
(Hr'g Tr. at 26). The apartment manager 
told them that a woman, Germaine Reyn- 
olds ("Reynolds"), had leased Apartment 

 
1. The officers never searched the vehicle  nor 

did  they determine that it belonged  to Hardin. 

48. J.A. at 85 (Mot. to Suppress R & R at 
4). The government and Hardin  stipu- 
lated that Hardin was an  overnight  guest 
of Reynolds, the lessee, and that "standing 
was not an issue." J.A. at 58 (Mot. to 
Reveal  Identity  Mem.  & Order at  2 n. 1). 

The officers advised the manager of 
Hardin's criminal history, namely a shoot- 
out with police officers following an armed- 
robbery incident in the mid-1990s, a con- 
viction for whic.h Hardin served ten yeru·s 
in prison. J.A. at 169 (Hr'g Tr. at 27). 
Kingsbury testified that the apartment 
manager was shocked and worried about 
Hardin's potential presence in the apart- 
ment complex, and Kingsbury told the 
manager that "we need to see if he  is 
there" and that "[w]e asked him to  go 
ahead and under a ruse check to see if a 
water leak was in  the apartment  to see if 
he was there." J.A. at 151 (Hr'g Tr. at 9) 
(emphasis added). Kingsbury unequivo- 
cally stated that "[w]ithout a doubt"  the 
ruse "was my idea." J.A. at 171-72. (Hr'g 
Tr. at 29-30). At trial, Kingsbury testified 
that "[w]e sent the manager of the apart- 
ment to see if  [Hardin]  was  there."  J.A. 
at  267 (Trial Tr. at 33)  (emphasis  added). 

The officers watched on CCTV as the 
manager walked to Apartment 48 and en- 
tered it. J.A. at 172-73  (Hr'g  Tr. at  30- 
31). Hardin testified that the manager 
simply entered the apartment, using a key, 
and called out "Maintenance." J .A. at 221-
22 (Hr'g Tr. at 79-80). At that time, Hardin 
was in the back bedroom,  talking on a cell 
phone to Reynolds. Id. Hardin asked her 
what to do, and she told him to ask what 
they wanted. J.A.  at  222 (Hr'g Tr. at 80). 
Hardin stated  that the  manag- er "said 
there is a water leak  upstairs  in the 
upstairs apartment. Is it all right if I come  
in  and  check  your  bathroom?" and 

 
J.A.  at   286-87  (Trial  Tr.  at  52-53), 185-86 
(Mot. to Suppress Hr'g Tr. at 43-44). 
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that he related this information to Reyn- 
olds. Id. In response, she stated "yes, I 
guess," and Hardin told the manager he 
could look at the bathroom. Id. After 
checking the bathroom, the manager stood 
in the hallway outside the bedroom, looked 
in, and asked Hardin if he had heard any 
water running. J.A. at  223  (Hr'g  Tr.  at 
81). The apartment manager returned  to 
the officers and told them that "the  guy 
you are looking for is back in the back 
bedroom on the right laying on the bed 
talking on the cell phone." J.A. at  173 
(Hr'g Tr. at 31). 

Kingsbury testified that he felt they had 
probable cause at that point. J.A. at 174 
(Hr'g Tr. at 32). Earlier in the hearing 
Kingsbury stated his belief that the Cl's 
information was not sufficient to establish 
probable cause  alone.  J.A.  at  163-64 
(Hr'g Tr. at 21-22); see also J.A. at 46-47 
(stating that the officers "based their deci- 
sion that they had probable cause to be- 
lieve [Hardin] was inside [ ] upon the 
apartment manager 's verification") (Gov't 
Resp. to Def.'s Mot.. to Reveal Identity of 
Informant at 1-2). 

After the apartment manager verified 
Hardin's presence in Apartment 48, Kings- 
bury and Tarwater called for two more 
officers to join them in entering the apart- 
ment to an·est Hardin, whom they be- 
lieved to be dangerous based on his prior 
conviction. The officers entered abruptly, 
screaming "police" and "get down on the 
ground."  J.A. at  89 (Mot.  to Suppress  R 
&  R at 8).   They found Hardin sitting on a 

 
2. Hardin also argued that the officers' protec- 

tive sweep, which uncovered two of the thr ee 
firearms in this case, exceeded the perm issi- 
ble scope for such sweeps under Maryland v. 
Buie, 494 U.S. 325, 110 S.Ct. 1093, 108 
L.Ed.2d 276 (1990). On appeal, Hardin filed 
two supplemental briefs pro se, claiming that 
one of the three counts of which he was 
convicted was duplicitous and that the district 
court  erred   in  failing  to   give  a  cautionary 

couch in the front room, and Kingsbury 
stated that Hardin cooperated  in  moving 
to the floor and allowing himself to be 
handcuffed. Id. Kingsbury  testified  that, 
as the other officers handcuffed Hardin, he 
searched the couch on which Hardin had 
been sitting and found a firearm under- 
neath a  cushion.  Id.  Another  officer, 
Jared Turner, conducted a sweep of the 
apartment's other rooms, and when he en- 
tered the bedroom, "he saw a bed with a 
bedskirt" and "[i]t appeared to him as 
though someone might be under the bed, 
because of the way an area of the sham 
poked out."  J.A. at 94  (Mot.  to Suppress 
R & R at 13). Upon investigation, Turner 
discovered that the protrusion was a shoe 
box that contained two more firearms. Id. 
In addition to the three firearms, the offi- 
cers recovered crack cocaine, marijuana, 
and approximately $2,000 in cash from 
Hardin's pockets. J.A. at 92 (Mot. to Sup- 
press R & R at 11). 

 
B. Procedural History 

On September 7, 2005, a Grand Jury 
indicted Hardin on three counts, J.A. at 12-
13 (Indictment), and on January 23, 2006, 
Hardin filed a motion to suppress the 
physical evidence recovered from the 
apartment, J.A. at 23-29. Although the 
officers had a warrant for his arrest, Har- 
din contended that the officers lacked 
probable cause to believe that he was pres- 
ent in the apartment where he was staying 
as a guest.2 The government argued that 
probable cause existed because the apart- 
ment manager, at the officers' request, 

 
instruction regarding the trial testimony of 
DEA Agent Lewis, the government's expert 
witness on drug-trafficking matters, insofar as 
it pertained to the " ultimate conclusion" of 
Hardin's state of mind. Because of our hold- 
ing that the district court erred in denying 
Hardin's motion to suppress the evidence in 
this case, we do not reach these additional 
claims. 
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entered the apartment and verified Har- 
din's presence. J.A. at 30-36 (Gov't Resp. 
to Mot. to Suppress). 

On February 17, 2006, Hardin filed a 
motion   to  reveal  the  identity  of  the CL 
J.A. at 40-45. The government filed a 
response to Hardin's motion to reveal the 
identity of the CI in which it argued that 
the Cl's identity was "irrelevant" because 
probable cause to enter the apartment was 
"based upon the apartment manager's ver- 
ification   that  the  defendant  was inside." 
J.A. at 46-47 (Gov't Resp. to Def.'s Mot. to 
Reveal Identity of Informant at 1-2). 

On March 1, 2006, a magistrate judge 
heard oral ru:gument on Hardin's motion to 
reveal the identity of the CL During the 
hearing, at which no evidence was present- 
ed, the magistrate judge questioned Har- 
din's argument that the apartment manag- 
er was acting as an agent or instrument of 
the government when he entered Apart- 
ment 48 to determine whether Hardin was 
present. J.A. at 132-33 (Mot. to Reveal 
Identity Hr'g Tr. at 4-5 ). On  March  9, 
2006, the magistrate judge issued a Memo- 
randum and Order denying Hardin's mo- 
tion to reveal the Cl's identity. The mag- 
istrate judge concluded that the apartment 
manager was not acting as an agent or 
instrument of the government because the 
magistrate judge held that Tennessee neg- 
ligence law imposes upon apartment man- 
agers "a legal duty to all residents of the 
apartment community to exercise reason- 
able care in preventing harm to tenants 
resulting from third-party crimes on the 
premises." J.A. at 65 (Mot. to Reveal 
Identity Mem. & Order at 9) (citing Ted- 
der v. Raskin, 728 S.W.2d 343, 347-48 
(Tenn.Ct.App.1987)). 

On March 17, 2006, the magistrate judge 
held a hearing on Hardin's motion to sup- 
press the physical evidence. On March 29, 
2006, the magistrate judge issued a Report 
and Recommendation denying Hardin's 

motion to suppress. After noting Hardin's 
argument that the apartment manager was 
acting as an agent of the government, the 
magistrate judge observed that he had ah-
eady resolved this issue against Hardin 
following the earlier, non-evidentiary hear- 
ing. J.A. at 96 &  n. 1 (Mot. to Suppress R 
& Rat 15). 

On May 3, 2006, the district court issued 
a Memorandum and Order overruling Har- 
din's objections to the magistrate judge's 
order denying Hardin's motion to  reveal 
the identity of the CL The district court 
noted Hardin's objection to the magistrate 
judge's ruling, in the absence of testimony, 
that the apartment manager was not  act- 
ing as an agent of the government, but the 
court agreed with the  magistrate  judge 
that the apartment manager, "upon learn- 
ing from law enforcement that the defen- 
dant may be in one of the apartments, had 
an independent duty to investigate further 
and confirm whether, in fact, [Hardin] was 
in the apartment." J.A. at  112-13  (Mem . 
& Order at 2--3). 

On May 25, 2006, the district court is- 
sued a Memorandum and Order overruling 
Hardin's objections to the magistrate 
judge's Report and Recommendation and 
denied Hardin's motion to suppress. The 
district court stated that "the Court again 
agrees [with the magistrate judge] that the 
apartment manager had an independent 
business duty to enter the apartment and 
confirm whether the defendant was in the 
apartment." J.A. at 115 (Mem. & Order at 
2). 

After a two-day jury trial in June 2006, 
Hardin was convicted of all counts. On 
September 26, 2006, the district court sen- 
tenced Hardin to 360 months in prison and 
eight years of supervised release and im- 
posed a $300 Special Assessment. Hardin 
timely filed a notice of appeal. 
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II. ANALYSIS 
A. Whether Probable Cause or Reason 

to Believe is the Correct Standard 
Governing When Officers May En 
ter a Residence to Execute an Ar- 
rest Warrant 

The first question presented by this case 
concerns the proper standard for evaluat- 
ing the quantum of proof required for po 
lice officers to enter a residence to execute 
an  arrest  warrant.  In  Payton  v.  New 
York, 445 U.S. 573, 100 S.Ct. 1371, 63 
L.Ed.2d 639 (1980), the Supreme Court 
stated that "an arrest warrant founded on 
probable cause implicitly carries with  it 
the limited authority to enter a dwelling in 
which the suspect lives when there is rea- 
son  to  believe  the suspect  is within."  Id. 
at 603, 100 S.Ct. 1371 (emphasis added). 
Earlier in the opinion,  the  Court  noted 
that the case involved no contention that 
"the police lacked probable cause to be- 
lieve that the suspect was at home when 
they entered." Id. at 583, 100 S.Ct. 1371 
(emphasis added). In  dissent,  Justice 
White stated his understanding that "un- 
der today's decision, the officers apparent- 
ly need an extra increment of probable 
cause when executing the arrest warrant, 
namely, grounds to believe that the sus- 
pect is within the dwelling." Id. at 616 n. 
13, 100 S.Ct. 1371 (White, J., dissenting) 
(emphasis added). Given that the officers 
did not have an arrest warrant in  Payton, 
the Supreme Court did not  elaborate  on 
the quantum of proof necessary for officers 
to enter a residence to execute an ai.Test 
warrant, as the Court simply reversed the 
judgment against the defendant in the case 
after noting the absence of an an·est war- 
rant . Id. at 603, 100 S.Ct. 1371. 

The district court analyzed Hardin's mo- 
tion to suppress using a probable-cause 
standard, but on appeal the government 
ai·gued in its brief that an intervening 
decision from our court, United States v. 

Pruitt, 458 F.3d 477 (6th Cir.2006), cert. 
denied, - U.S. --, 127 S.Ct. 1814, 167 
L.Ed.2d 325 (2007), controls this case and 
commands a different standai·d. In partic- 
ular, the two-judge majority in Pruitt stat- 
ed that "a lesser reasonable belief stan- 
dard, and not probable cause, is sufficient 
to allow officers to enter a residence to 
enforce   an  arrest  warrant." Id. at 482. 
In response to the government's  argu- 
ment, Hardin contended in his Reply Brief 
that the Pruitt panel had overlooked our 
prior decision in Uiiited States  v.  Jones, 
641 F.2d 425 (6th Cir.1981). Reply Br. at 
3-4. In Jones, observing that "[i]t is ... 
fundamental that government officials can- 
not invade the privacy of one's home with- 
out probable cause for the entry," we sum- 
marized Payton as holding that "an arrest 
warrant can authorize entry into a dwell- 
ing only where the officials executing the 
warrant have reasonable or probable cause 
to believe the person named in the warrant 
is within."   Id.  at  428  (emphases added). 

At first glance, Jones and Pruitt  appear 
in conflict on this issue, in which case our 
circuit's rule that "[a] panel of this Court 
cannot overrule the decision of another 
panel," Salmi v. Sec'y of Health & Human 
Servs.,  774  F.2d  685,  689 (6th Cir.1985), 
would mean that our prior  holding  in 
Jones governs this case, notwithstanding 
the later view expressed by the majority in 
Pruitt. Indeed, at oral argument the gov- 
ernment conceded that Jones, as the earli- 
er case in our circuit, was binding and had 
settled this issue. Upon more careful re- 
view, however, we conclude that Jones 
does not control this case because Jones 
involved a distinct factual scenario and be- 
cause the language in our Jones opinion is 
dicta. Applying the  same  careful  review 
to our opinion in Pruitt, we conclude that 
Pruitt does not control this case either 
because the language in Pruitt  purporting 
to  adopt  a  "lesser  reasonable  belief stan- 
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dard" was not necessary to the determina- 
tion of the issue on appeal and is therefore 
dicta. See United States v. Swanson, 341 
F.3d 524, 530 (6th Cir.2003) ("[T]his hold- 
ing might be considered dicta in  that  it 
was not necessary to the determination of 
the issue on appeal."). We address Jones 
first and then Pruitt. 

 
1.   Jones Does Not Control this  Case 
In Jones, we considered the admissibili- 

ty of evidence against a person not named 
in an arrest warrant; the  arrest  warrant 
was for the defendant's  brother.  Jones, 
641 F.2d at 42 27. In  Payton,  in  con- 
trast, the officers were seeking to and did 
arrest Payton.3 The Court's statement, 
therefore, that "an an·est warrant founded 
on probable cause implicitly carries with it 
the limited authority to enter a dwelling in 
which the suspect lives when there is rea- 
son to believe the suspect is within" per- 
tained to the Fourth Amendment  rights of 
a person named in an·est warrant.  Pay- 
ton,  445  U.S.  at  603, 100 S.Ct. 1371. In- 
deed, in  Payton  the Court specifically ob- 
served that its opinion did not address "the 
authority of the police, without either a 
search warrant or an·est  warrant,  to enter 
a third party's home to arrest  a suspect." 
Id. at 583, 100 S.Ct. 1371. 

Although our opinion in Jones cited 
Payton and summarized Payton's hold- 
ing-supplying the language in Jones that 
Hardin relies upon as establishing that 
Payton's "reason to believe" standard is 
equivalent to a probable-cause standard- 
ones clearly involved a different factual 

 
3. In Payton, "officers had assembled evidence 

sufficient to establish probable cause that 
[Payton] had murdered the manager of a gas 
station," and the Court also accepted that the 
officers had "probable cause to believe that 
[Payton] was at [his] home when they en- 
tered." Payton, 445 U.S. at 576,  583,  100 
S.Ct. 1371. Nonetheless, the officers had no 
warrant of any kind when they entered Pay- 

situation than Payton. We noted  as much 
in Jones, observing that Payton did not 
address the requirements when  the "entry 
is to the premises of a third person" who 
then challenges the evidence seized in the 
search. Jones, 641 F.2d at 428 n. 3. Citing 
our decision in United States v. McKin- 
ney, 379 F.2d 259 (6th Cir.1967), we stated 
that "an  arrest  warrant  and  probable 
cause is sufficient" in such circumstances. 
Jones, 641 F.2d at 428 n. 3. Shortly after 
our decision in Jones, however, the Su- 
preme Court addressed this exact question 
in Steagald v. United States, 451 U.S. 204, 
101 S.Ct. 1642, 68 L.Ed.2d 38 (1981), and 
held that more was required to protect 
persons not named in an arrest warrant 
when officers seize evidence during their 
intrusion into a residence at which the 
persons enjoyed a reasonable expectation 
of privacy. 

The Court in Steagald explained that 
"the narrow issue before us is whether an 
arrest wan·ant--as opposed to a search 
warrant--is  adequate  to  protect  the 
Fourth Amendment interests of  persons 
not named in the warrant, when their 
homes are searched without their consent 
and in the absence of exigent circum- 
stances." Steagald, 451 U.S. at 212, 101 
S.Ct. 1642 (emphasis added). The Court 
held that "a search warrant must be ob- 
tained absent exigent circumstances or 
consent" for evidence to be admissible 
against the person not named in the war- 
rant.   Id.  at 205--06, 101 S.Ct. 1642.   The 
Court  noted  that the issue involved  a con- 
flict  among  the  circuits  and  specifically 

 
ton's home, arrested him, and seized evi- 
dence; instead, they relied on "New York 
statutes that authorize[d] police officers to 
enter a private residence without a warrant 
and with force, if necessary, to make a rou- 
tine felony arrest." Id. at 574, 100 S.Ct. 
1371. The Court concluded that such statutes 
were unconstitutional. Id. at 576 , 100 S.Ct. 
1371. 
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cited  our  decision   in  McKinney   as  one 2. Pruitt Does Not Control this Case 
"adoptin.g the contrary view that a search 
warrant is not required." Id. at 207 n. 3, 
101 S.Ct. 1642. The Court's opinion in 
Steagal,d, therefore, overruled our opinions 
in McKinney and Jones as to their hold- 
ings concerning the requirements for the 
admissibility of evidence against a person 
not named in·an arrest wan·ant when offi- 
cers enter a dwelling to execute the an·est 
warrant. 

In light of Steagald, our opinion in Jones 
does not control this case. Hardin cor- 
rectly notes that portions of  Jones refer to 
a need for officers to have probable cause 
to believe the person named in an·est war- 
rant is within a dwelling, but for the most 
part, those portions of Jones do not sm·- 
vive Steagald because those references to 
probable cause appeared within om· analy- 
sis applying the standard (an aJTest war- 
rant plus probable cause) that the Su- 
preme Court in Steagald rejected in favor 
of requiring a search warrant. Our other 
references in Jones to probable cause are 
mere dicta. We introduced our analysis in 
Jones by referring to the "fundamental'' 
principle "that government officials cannot 
invade the privacy one's home without 
probable cause for the entry" and summa- 
rized the Court's holding in Payton by 
using the term "probable cause."  Jones, 
641 F.2d at 428. Our summary of Payton, 
however, was not essential to our resolu- 
tion of a case involving distinct facts and a 
different question of law, and that sum- 
mary is therefore dicta. Bridewell v. Cin- 
cinnati Reds, 155 F.3d 828, 831 (6th Cir. 
1998) ("The country club's ability to satisfy 
the receipts test in [the statute] was not 
necessary to the holding in Brock [v. Lou- 
vers & Dampe·rs, Inc., 817 F.2d 1255 (6th 
Cir.1987) ], which means that the part of 
the opinion discussing the receipts test is 
dicta."). 

Having dispensed with Hardin's argu- 
ment that Jones controls and establishes 
that Payton's "reason to believe" standard 
is equivalent to probable cause, we now 
examine the government's contention that 
Pruitt has definitively settled this issue.  
We conclude that Pruitt has not answered 
this question and that language in our 
Pruitt opinion purporting to adopt "a less- 
er reasonable belief standard" is merely 
dicta. 

In Pruitt, the defendant and the govern- 
ment disputed the con·ect interpretation of 
Payton's "reason to believe" language and 
noted that a circuit split existed regarding 
the meaning of that language. Pruitt, 458 
F.3d at 482. The defendant in Pruitt ar- 
gued in support of the Ninth Circuit's deci- 
sion in United States v. Gorman, 314 F.3d 
1105 (9th Cir.2002), which "ruled that 
probable cause was required to support 
the reasonable belief that the subject of an 
arrest wa1Tant was in a third-party's resi- 
dence." Pruitt, 458 F.3d at 482 (citing 
Gorman, 314 F.3d at 1111-15). In re- 
sponse, the government argued that "a 
majority of the circuits that have ruled on 
the issue have determined that a lesser 
reasonable belief standard, and not proba- 
ble cause, is sufficient to allow officers to 
enter a residence to enforce an an·est war- 
rant, and that the officers here had ade- 
quate information in this case to meet this 
standard." Id. The two-judge majo1;ty 
"agree[d]" and proceeded to explain why 
the Supreme Com·t's "reason to believe" 
language in Payton should be understood 
as a standard lower than probable cause. 
Id. at 482-85. The majority then simply 
affirmed the district court's denial of the 
defendant's motion to suppress. 

Judge Clay concurred in the judgment, 
but his opinion disagreed with the majori- 
ty's conclusion that the Supreme  Court  
had intended to establish, without any 
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elaboration, a new standard of "reason to 
believe" in Payton. Judge  Clay  argued 
that "the 'reason to believe' standard  un- 
der Payton . . . is the functional equivalent 
of 'probable cause' and not some lesser 
standard." Id. at 485 (Clay, J., concur- 
ring). Most importantly, however, Judge 
Clay highlighted that resolution of this 
dispute was unnecessary to the outcome of 
the case: reviewing the officers' evidence 
demonstrated that "the officers in the in- 
stant case had probable cause to believe 
Defendant was inside [the residence] when 
they entered." Id. at 491 (Clay, J., con- 
curring). Although the majority opinion 
contained responses to certain other points 
made in Judge Clay's concurring opinion, 
see id. at 483-84, the majority opinion did 
not disagree with Judge Clay's assertion 
that the officers had satisfied the probable- 
cause standard.4 Indeed, nowhere did the 
majority   state   that   the   officers  lacked 
_probable  cause  to believe  that the defen- 
dant was inside the residence when they 
entered. It is easy to understand the ma- 
jority's silence: the officers in Pruitt clear- 
ly had a great deal of evidence establishing 
probable cause to believe that the defen- 
dant was inside the residence when they 
entered. 

If the officers in Pruitt had evidence 
sufficient to satisfy either a standard of 
probable cause or a lesser reason-to-be- 
lieve standard, then selecting one standard 
or the other would "not [be] necessary to 
the determination of the issue on appeal," 
which was whether the officers  violated 
the defendant's  Fourth  Amendment rights. 

 
4. In asserting that "the Pruitt majority ex- 

pressly rejected the concurring judge's ar- 
gument," Dis. Op. at 440, our dissenting 
colleague misleadingly characterizes the ma- 
jority opinion in Pruitt. The language from 
Pruitt quoted in the dissent pertains only  to  
the  Pruitt  majority's  disagreement  with 
Judge Clay's argument that the Ninth  Cir- 
cuit's   opinion    in   Cannan   correctly   inter- 

Swanson, 341 F.3d at 530; see also Pie1Te 
N. Leval, Judging Under the Constitution: 
Dicta About Dicta, 81 N.Y.U. L.Rev. 1249, 
1256 (2006) ("A dictum is an assertion in a 
court's opinion of a proposition of law 
which does not explain why the court's 
judgment goes in favor of the winner."). 
The preference of a particular standard 
would therefore be dicta. Indeed, two of 
our sister circuits have recognized  this 
point and, in similar cases in which the 
officers' knowledge satisfied both stan- 
dards, the Third and Seventh Circuits sim- 
ply affirmed the judgments without pur- 
porting to adopt one standard or the other. 
See Covington v. Smith, 259 Fed .Appx. 
871, 874 (7th Cir.2008)(unpublished) ("We 
need not choose a side in this split be- 
cause, again, under either standard the 
officers here were sufficiently certain that 
[the defendant] was present at the time of 
the search."); United States v. Veai 453 
F.3d 164, 167 n. 3 (3rd Cir.2006) ("As we 
conclude that the probable cause standard 
was met, we need not determine whether a 
possibly lower standard of reasonable be- 
lief should be applied here."). 

Considering the facts in Pruitt,  it  is 
clear that the officers had probable  cause 
to believe that the defendant  was  inside 
the residence when they entered, and 
therefore the majority's conclusion that 
Payton established "a lesser reasonable 
belief standard" was merely dicta.  In 
Pruitt, the defendant failed to report to his 
parole officer in July 2004 and thereby 
became a fugitive from justice, with an 
arrest waITant issuing for him after law- 

 
preted "reason to believe" as the functional 
equivalent of  probable  cause.  The  majority 
in Pruitt did 11ot expressly reject or any-  
where consider Judge Clay's  argument  that 
the officers had  probable  cause  to  believe 
the suspect was inside the residence, elimi- 
nating the need to  select  the  lower  stan- 
dard. 
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enforcement officers were unable to find 
him at his listed address. Id. at 478. In 
August 2004, an anonymous female caller 
contacted the defendant's parole  officer 
and told the parole officer that the defen- 
dant was residing at a specific address in 
Lorain, Ohio. The parole officer believed 
the caller to be the ex-girlfriend of the 
defendant, and "[t]he caller told [the pa- 
role officer] that she had seen [the defen- 
dant] at the [specific] address within the 
past few hours, and that [the defendant] 
was in possession of drugs and a firearm." 
Id. at 478-79. After the parole officer 
reported the tip to area police officers, the 
police officers began surveillance of the 
address. Id. Shortly thereafter, the  offi- 
cers observed a man knock at  and  enter 
the home; "the man exited the home a few 
minutes later, and sped away from the 
scene, prompting the officers to conduct a 
traffic stop." Id. at 479. The driver "pro- 
duced a driver's license and recited a social 
security number." Id. After the officers 
showed the driver a photograph of the 
defendant, the driver identified the defen- 
dant as "Meaty," which the officers knew 
to be the defendant's street name, and the 
driver "stated that 'Meaty' was inside the 
residence, and that 'Meaty' had refused to 
sell him crack cocaine on credit." Id. 

Such information clearly is sufficient to 
establish probable cause to believe that the 
defendant was present inside the resi- 
dence. Two witnesses reported the defen- 
dant's very recent presence at the address, 
and, after the officers watch one of the 
witnesses enter and exit  the  residence, 
that witness stated he had just seen the 
defendant inside, identifying the defendant 
using his street name. Indeed,  the  offi- 
cers in Pruitt had sufficient confidence in 
this information that "[a]fter receiving the 
information from [the driver], the officers 
went to the Lorain County  Municipal 
Court to seek a search warrant" for the 
specified address in Lorain. Id. This in- 

formation also convinced a prosecutor and 
a municipal court judge that  probable 
cause existed, as the officers successfully 
obtained a search warrant and then en- 
tered  the  residence. Id. Due to several 
procedural errors, however, the district 
court concluded the search warrant was 
invalid: the detective forgot to add any 
information to the affidavit accompanying 
the warrant, and although the detective 
"recited the factual basis for the search 
warrant under oath [in municipal court], 
however, no transcript of his sworn state- 
ment was prepared." Id. at 479,480. 

We affirmed the district court's ruling 
that the search warrant was invalid, stat- 
ing that "the officers could not have had a 
good faith belief that the warrant was valid 
because the warrant was obtained with a 
'bare bones' affidavit, and no transcript of 
[the detective's] sworn statement was re- 
corded by the Court." Id. at 480-81. In 
Pruitt, the government therefore relied on 
the arrest warrant only because  procedur- 
al errors had invalidated the search war- 
rant that the officers had obtained, but the 
government's evidence regarding the 
quantum of proof showing the likelihood 
that the defendant was inside the resi- 
dence was the exact same evidence the 
officers had used in obtaining a search 
warrant. See id. at 483 (holding that the 
officers had sufficient evidence to believe 
that the defendant was inside the resi- 
dence to execute the arrest warrant be- 
cause the officers "relied on the anony- 
mous tip given to [the defendant's] parole 
officer, [the driver's] identification of [the 
defendant] as 'Meaty' in a photograph, and 
his assertion that 'Meaty' was in the resi- 
dence at that time selling drugs"). At no 
point did the majority in Pruitt  suggest  
that officers had failed to demonstrate 
probable cause for the issuance of the 
search warrant; acknowledging the gov- 
ernment's argument that the detective had 
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merely "fail[ed] . . . to follow the correct 
procedure" and that the searching officers 
"relied on the warrant in good faith," the 
majority reasoned that "such a bare bones 
affidavit cannot support a reasonable belief 
on the part of law enforcement officials 
that a wan·ant is valid." Id.  at  480-81. 
Had the above information failed to satisfy 
a probable-cause standard, the majority 
could have avoided analyzing whether the 
officers relied on the wan·ant in good faith; 
that is, the majority could have concluded 
that, even if the officers had properly pre- 
pared a complete affidavit and given 
sworn, recorded testimony, their evidence 
did not establish probable cause. 

In sum, careful review of the facts in 
Pruitt demonstrates that the  officers  in 
that case had assembled evidence suffi- 
cient to satisfy both a probable-cause stan- 
dard and a  reason-to-believe  standard. 
The majority 's statements in Pruitt "hold- 

 
5.  Our dissenting colleague levels the accusa- 

tions that we have rendered the majority 
opinion in Pruitt "all dicta and no  holding" 
and that our reading of Pruitt permitted the 
concurring opinion to "usurp[] the Pruitt ma- 
jority's  ability to make this decision and  state 
a holding ." Dis. Op. at 439 & n. 5. The 
dissent also contends that because "the Pruitt 
court considered arguments on  the law, stat- 
ed the law for this Circuit, applied the facts, 
and rendered a decision based  on  that  law 
and those facts" that "[i]n every case but this 
one, that would be a 'holding.' " Dis. Op . at 
439. 

The dissent's views are simply wro ng. As 
explained in the quotation from our en bane 
decision in Warshak, we are not empowered  
to decide "any legal question, wherever and 
however presented, but only [] those legal 
questions presented in 'Cases' and 'Controver- 
sies.' " Warslia k, 532 F.3d at 525. To have 
rendered a binding holding,  the  "arguments 
on the law" considered and the proposition of 
law "stated" by the Pruitt majority must have 
been necessary to the outcome of the case, not 
merely to the outcome of a debate regarding  
an abstract legal question.  For  that  reason, 
the dissent is wrong to claim that the Pruitt 

ing" that Payton established a lesser rea- 
sonable-belief standard were unnecessary 
to the outcome of the case, and when "the 
facts of the instant case do not require 
resolution of the question" any statement 
regarding the issue is simply dicta. See 
Wright v. Murray Guard, Inc., 455 F .3d 
702, 713 n. 4 (6th Cir.2006); see also Wars- 
hak v. United States, 532 F.3d 521, 525, 
528 (6th  Cir.2008)  (en  bane)  (stating that 
"[t]he Constitution does not extend the 
'judicial Power' to any legal question, 
wherever and however presented, but only 
to those legal questions presented  in 
'Cases' and 'Controversies,' " noting that 
"[c]oncerns about the premature resolution 
of legal disputes have particular resonance 
in the context of Fourth Amendment dis- 
putes," and explaining that courts "reach[ ] 
case-by-case determinations that turn on 
the concrete, not the general, and offering 
incremental, not sweeping, pronounce- 
ments of law'').5 

 
concurrence "usurped the Pruitt majority's 

· ability to make this decision and state a hold- 
ing," Dis. Op. al 439  n. 5 (emphasis  added), 
be ause the Pruitt majority never had any 
ability to settle abstract legal disputes  when 
the outcome of the case did not require re- 
solving the abstract legal question . 

Finally, the dissent's suggestion that our 
reading of Pruitt has removed any holding 
from the case, potentially rendering it adviso- 
ry, is absurd . As the dissent recognizes, a 
holding is " a principle drawn from" a le gal 
opinion, Dis. Op. at 439 (quoting Black 's Law 
Dictionary (8th ed.2004)), and the principle 
drawn from Pruitt is that the officers in that 
case had information sufficient to believe that 
Pruitt was inside the residence when they 
entered to execute the arrest warrant naming 
him such that the district court properly de- 
nied Pruitt's  motion  to  suppress.  Although 
the dissent claims that our opinion, by care- 
fully considering whether a statement in  a 
prior case regarding a legal issue is a holding 
or dictum, "sets a troublesome  precedent," 
Dis. Op. at 427, we believe that the far more 
troubling practice is purporting to establish 
"holdings" supposedly resolving legal ques- 
tions in cases that do not require that the 
questions be resolved. 
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Having concluded that neither Jones nor 
Pruitt binds us in interpreting the mean- 
ing of Payton's "reason to believe" lan- 
guage, we explain below that this case, too, 
does not require that we adopt one stan- 
dard or the other to evaluate the district 
court's ruling on Hardin's motion to sup- 
press.6 That is, even assuming  that  a 
lesser reasonable-belief standard applies, 
the officers in this case did not have suffi- 
cient evidence to form a reasonable belief 
that  Hardin  was present  in the apartment. 

 
6. Although we recognize that our statements on 

this matter are dicta, we nonetheless ex- plain 
briefly why we believe that probable cause is 
the correct standard and that the Supreme 
Court in Payton did not intend to create, 
without explanation or elaboration, an entirely 
new standard of " reason to believe." Several 
reasons  support  this  conclusion. First, the 
Court in Payton noted the case involved  no   
dispute   that   the  officers   had " probable 
cause to believe that the suspect was  at   home  
when  they  entered."   Payton, 
445 U.S. at 583, 100 S.Ct. 1371 (emphasis 
added). Second, Justice White, in his dissent- 
ing opinion in Payton, likewise understood the 
Court as having adopted a standard requiring 
officers to have an arrest warrant plus proba- 
ble cause to believe the  suspect  was  inside. 
Id. at 616 n. 13, 100 S.Ct. 1371 (stating that 
"under today's decision, the officers appar- 
ently need an extra increment of probable 
cause when executing the arrest warrant, 
namely, grounds to believe that the suspect is 
within the dwelling") (emphasis  added) 
(White, J., dissenting). Third, we agree with 
Judge Clay that the Supreme Court's tenden-  
cy in other opinions to explain or define the 
term "probable cause" using "grammatical 
analogue[s]" like " reasonable ground for be- 
lief" suggests that Payton's use of the phrase 
"reason to believe" expressed a standard 
equivalent to  probable  cause.  Pruill,  458 
F.3d at 490 (Clay, J., concurring) (citing and 
quoting Maryland v. Pringle , 540 U.S. 366, 
370- 71, 124 S.Ct. 795, 157 L.Ed.2d 769 
(2003), Illinois v. Gates, 462 U.S. 213, 231, 
103 S.ct . 2317, 76 L.Ed.2d 527 (1983), and 
Ybarra v. Illinois, 444 U.S. 85, 91, 100 S.Ct. 
338, 62 L.Ed.2d 238 (1979)). Fourth, in Ma- 
ryland v. Buie, 494 U.S. 325, 110 S.Ct. 1093 , 
108 L.Ed.2d 276 (1990), the Supreme Court 
considered  whether  officers  executing  an ar- 

B. The District Court Erred in Finding 
that the Officers had Sufficient Evi 
dence to Believe that Hardin was 
Present in Apartment 48 

1. Standard of Review 

[13] "In considering a district court's 
denial of a motion to suppress, we review 
its conclusions of law and application of the 
law to the facts, such as its finding of 
probable  cause,  de  novo."   United States 
v.  Kincaide,  145  F.3d  771,  779  (6th  Cir. 

 
rest warrant in a residence, pursuant to Pay- 
ton, could perform  an additional "protective 

· sweep" of the residence . Buie, 494 U.S. at 330, 
110 S.Ct. 1093. In the course of its analysis. 
the Court explained that "[p]osscss- ing an 
arrest warrant and probable cause to believe 
Buie was in his home, the officers  were 
entitled to enter and to search anywhere in the 
house in which Buie might  be found." Id. at 
332- 33, 110 S.Ct. 1093 (emphasis add- ed). 
Had the Court truly intended  the  "rea- son to 
believe" language in Payton to set forth a new, 
lesser standard, surely the  Court  in Buie 
would have explained that the officers were 
entitled to be inside Buie's residence on the 
basis of an arrest warrant and a "reason- able 
belief" as to Buie's presence, but  the Court  
used  the   term   "probable   cause"  in- s tead. 

We recognize, as did Judge Clay, that a 
majority of circuits have concluded otherwise. 
Pruitt, 458 F.3d at 489-90 (Clay, J., concur- 
ring). Nonetheless , we do not believe that the 
Court would have created an entirely new 
standard without explanation or elaboration. 
Further, given that Court has treated phrases 
such as "reasonable ground· for belief" as 
defining probable cause, see Pringle, 540 U.S . 
at 371, 124 S.Ct. at 800 ("We have stated, 
however, that '[t]he substance of all the defi- 
nitions of probable cause is a reasonable 
ground  for  belief  of  guilt'          ' ")(alteration 
in original) (quoting Brinegar v. United  States, 
338  U.S.  160,  175,  69 S.Ct.  1302,  93 L.Ed. 
1879 (1949)), and  that the Court in Buie  even 

· stated the Payton standard using the term 
"probable cause," we believe that the most 
sensible interpretation of Payton's "reason to 
believe" language is the view that "reason to 
believe" is a functional equivalent of probable 
cause. 
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1998). "[A] denial of a motion to suppress 
will be affirmed on appeal if the district 
court's conclusion can be justified for any 
reason." United States v. Pasquarille, 20 
F.3d 682, 685 (6th Cir.1994). Further, in 
reviewing the denial of the motion, we may 
consider trial evidence in addition to the 
evidence admitted at the suppression hear- 
ing. United States v. Brown, 66 F.3d 124, 
126 (6th Cir.1995); United States v. Per- 
kins,  994  F.2d  1184,  1188  (6th Cir.1993) 
(stating that we have "held generally that 
[we are] 'not restricted to considering evi- 
dence offered during the hearing on the 
motion to suppress' " and that we "may 
consider evidence offered  during the trial 
of a case as it may bear on the question of 
probable cause") (quoting United States v. 
McKinney,   379  F.2d  259,  264  (6th  Cir. 
1967)). 

 
2. Analysis 
On appeal,  the  government  contends 

that several grounds support affirming the 
district court's denial of Hardin's motion to 
suppress. These grounds include: (a)  that 
the apartment manager provided reason to 
believe and/or probable cause to  believe 
that Hardin was inside Apartment 48 and 
that the manager was not  acting  as  an 
agent of the government; (b) that the 
information provided by the CI alone es- 
tablished reason to believe and/or probable · 
cause to believe that Hardin was inside the 
apartment; and (c) that , even if the apart- 
ment manager were acting as an agent  of 
the governmen,t the manager's search was 
valid due to consent. We find fault with 
each of these arguments, which we address 
in turn. 

 
a. Was the Apartment Manager 

Acting as an Agent of the 
Government? 

[4] The district court denied Hardin's 

Hardin's argument that "the apartment 
manager's entry into the apartment was 
police action and therefore the issue of 
whether the officers had probable cause 
must be based on the informant's  tip 
alone." J.A. at 115 (Mot.  to  Suppress 
Mem. & Order at 2). The district court 
concluded that the manager was not acting 
as an agent of the government because it 
found that "the apartment manager had an 
independent business duty to enter the 
apartment and confirm whether the defen- 
dant was in the apartment ." Id. After 
reviewing the case law and the evidence in 
this case, we hold that the district court 
en·ed in concluding that the apartment 
manager was not acting as an agent of the 
government. 

. Although the nature of the apartment 
manager's actions was a crucial issue  in 
this case, the magistrate judge essentially 
resolved the issue in the Memorandum and 
Order denying Hardin's motion to reveal 
the identity of the CI, an early stage in the 
case and prior to hearing any evidence or 
testimony on the matter. In  the  magis- 
trate judge's Report and Recommendation 
regarding Hardin's motion to suppress, the 
magistrate judge referred in a footnote to 
the prior order determining that the apa1t- 
ment manager was not an agent of the 
government, adding briefly that the offi- 
cers' testimony at the suppression hearing 
about the apa1tment manager's reaction 
upon learning of Hardin's criminal record 
supported the prior finding that the man- 
ager had an independent business motiva- 
tion for  entering  the  apartment.  J.A.  at 
96 (Mot. to Suppress R & R at 15 n. 1). 
Likewise, the district court summarized 
and relied upon the magistrate judge's ini- 
tial conclusion in overruling Hardin's ob- 
jections to both of the magistrate judge's 
repo1ts. J.A. at 112-13 (Mem.  &  Order 
Re: Mot. to Reveal Identity) ; J.A. at 115 

motion to suppress because it rejected (Mem. & Order Re·: Mot. to Suppress). 
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The magistrate judge's conclusion that 
the apartment manager was not acting  as 
an agent of the government misconstrued 
cases from both federal and state courts. 
The magistrate judge concluded that the 
apartment manager was not an  agent  of 
the government after applying the  two- 
part test used in United States v. Howard, 
752 F.2d 220 (6th Cir.), vacated on other 
grounds, 770 F.2d 57, 62 (6th Cir.1985). 
The magistrate judge also relied upon a 
Tennessee Court of Appeals negligence 
case, Tedder v. Raskin, 728 S.W.2d 343, 
347-48 (Tenn.Ct.App.1987), citing it as es- 
tablishing the proposition that "[o]nce a 
landlord has notice sufficient to cause a 
reasonably prudent person to foresee the 
probability of such harm [to tenants result- 
ing from third-party crimes on the premis- 
es], the landlord has a duty to act, and the 
failure to take reasonable steps to address 
the problem is a breach of that duty." 
J.A. at 65-66 (Mem. & Order at 9-10) 
(citing Tedder, 728 S.W.2d at 348). 

[5] Contrary to the conclusion of the 
magistrate judge, we believe that both 
Howard and Tedder support viewing the 
apartment manager as an agent of the 
government in this case. In Howard, we 
used a two-factor analysis developed  by 
the Ninth Circuit to evaluate whether a 
private party is acting as an agent of the 
government, explaining that the " 'critical 
factors . . . are: (1) the government's 
knowledge or acquiescence, and (2) the 
intent of the  party  performing  the 
search.'" 752 F.2d at 227 (quoting United 
States v. Walther, 652 F.2d 788, 792 (9th 
Cir.1981)). Howard involved  an  incident 
of alleged arson that both the police  and 
the defendant's insurer investigated,  and 
we observed that ''where, as here, the in- 
tent of the private party conducting the 
search is entirely independent of the gov- 
ernment's intent to collect evidence for use 
in a criminal prosecution, we hold that the 

private party is not an agent of the gov- 
ernment." Id. (emphasis added). In Har- 
din's case, the officers testified that  the 
ruse involving the apartment manager's 
entry to Apartment 48 to check for a non- 
existent water leak was "without a doubt" 
the officers' idea. Indeed, at trial, Kings- 
bury even testified that the officers "sent 
the manager" to verify Hardin's presence. 
J.A. at 267 (Trial Tr. at 33) (emphasis 
added). Prior to the officers' arrival and 
conversation with him, the apartment man- 
ager had absolutely no intent to search 
Apartment 48. Far from being "entirely 
independent" of the government's intent, 
the manager's intent to search Apartment 
48 was wholly dependent on the govern- 
ment's intent. 

In Howard, we also noted that "[t]he 
insurance company investigator was right- 
fully on the property to determine the 
liability of the insurance company" in light 
of a consent clause in the insurance con- 
tract.  Howard,  752  F.2d  at   227-28. 
Here, in contrast, Tennessee law provides 
that a "landlord may enter the  dwelling 
unit without consent of the  tenant in  case 
of emergency " and defines emergency as 
"mean[ing] a sudden, generally unexpected 
occurrence or set of circumstances de- 
manding immediate action." Tenn.Code 
Ann. § 66-28-403(b). The officers' mere 
suspicion that a fugitive felon might be on 
the premises does not constitute an emer- 
gency, and, even if it did, surely the "im- 
mediate action" contemplated would not 
include the landlord's unarmed, unescorted 
entry into the unit where the fugitive was 
suspected to be. 

[6] The magistrate judge also incor- 
rectly relied on Tedder as establishing an 
independent reason for the manager to 
enter  the  apartment.  See  J.A.  at  65  
(Mot. to Reveal  Identity  Mem.  &  Order 
at 9) (citing Tedder).  Although  in  Ted- 
der, the Tennessee Court of Appeals did 
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state that the common law imposes a bur- 
den on landlords to take due care in  re- 
gard to injuries to tenants resulting from 
third-party crimes on the premises, Ted- 
der, 728 S.W.2d at 348, the court specifi- 
cally explained and narrowed its holding, 
reasoning that "[i]f we held that the un- 
substantiated  suspicion  of  one  tenant ... 
is sufficient to give constructive notice of 
illegal activity, the landlord would be 
placed in the impossible position of being 
forced to act as a private law enforcement 
agency upon such 'notice.'" Id.  at  350. 
The court described such a holding as 
"untenable," offering a further explana- 
tion that "the mere uncorroborated suspi- 
cion of illegal activity is  not sufficient,  as 
a matter of law, to give notice of a dan- 
gerous condition triggering  the  duty  of 
the   landlord   to  act." Id. Instead,  the 
court explained that "[a]s in other negli- 
gence actions, the plaintiff will have to 
prove that the landlord was  on  notice  of 
an unreasonable risk or likelihood of dan- 
ger to his tenants caused by a condition 
within  his control." Id. at  348. In af- 
firming the trial court's grant of  a  direct- 
ed verdict for the landlord in Tedder, the 
court noted that that "the criminal acts 
alleged in this case did not occur in the 
parking lot or a common area over which 
the landlord exercised control, but rather 
inside the apartment of  another  tenant 
with a reasonable expectation of privacy." 
Id. at  350. Contrary to the magistrate 
judge's analysis, Tedder shows that the 
officers' uncorroborated suspicions re- 
garding the  possible  presence  of  Hardin 
in Apartment 48 did not give "notice" that 
would trigger the apartment  manager's 
duty  to  act.  Given that the apartment 
manager had no independent duty to act, 
the magistrate  judge  and  the  district 
court erred in finding that the  manager 
was not an agent of the government. 

In  addition  to  our  decision  in Haward 
and the decision in Tedder, our decision in 

United States v. Lambert, 771 F.2d 83 (6th 
Cir.1985), also shows that the apartment 
manager was acting as an agent of the 
government in this case. In Lambert, we 
cited Howard to support the proposition 
that "two facts must be shown" to demon- 
strate that a person was acting as an agent 
of the government: "First, the police must 
have instigated, encouraged or participat- 
ed in the search" and "Second, the individ- 
ual must have engaged in the search with 
the intent of assisting the police in their 
investigative efforts." Lambert,  771 F.2d 
at 89. Here, the officers' testimony clearly 
satisfies both elements. First, Kingsbury 
testified that the ruse to send the manager 
into the apartment was "without a doubt" 
his idea. J.A. at 171-72. (Hr'g Tr. at 29- 
30). Second, Kingsbury testified that, af- 
ter telling the manager about Hardin's 
criminal history, the manager expressed 
shock and said to the officers that "I don't 
want him on my property." J.A. at 151 
(Hr'g Tr. at 9). This statement indicates 
that the manager had an  intent  to  assist 
the officers with their effort to arrest and 
remove Hardin from the premises. Unlike 
the arson investigator for the insurance 
company in Haward, who was investigat- 
ing the scene of the fire to determine his 
employer's liability, the manager was act- 
ing only to assist the officers by determin- 
ing whether Hardin was present so that 
they could arrest him. Finally, Tedder 
demonstrates  that simply  hearing  the offi- 
.cers' suspicion  that Hardin  might  be pres- 
ent would not have exposed the manager  
to liability in that Tedder required plain- 
tiffs complaining of a landlord's negligence 
in preventing third-party criminal conduct 
"to prove that the landlord was on  notice  
of an unreasonable risk or likelihood of 
danger to his tenants caused by a condi- 
tion within his controf,," and the court 
specifically   noted   that   individual apart- 
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inents were not such an area. Tedder, 728 
S.W.2d at 348, 350 (emphasis added). 

In sum, because the officers urged the 
apartment manager to investigate and en- 
ter the apartment, and the manager, inde- 
pendent of his interaction with the officers, 
had no reason or duty to enter the apart- 
ment, we hold that the manager was acting 
as an agent of the government. 

 
b. Did the Information Provided by the 

CI Establish Reason to Believe 
and/or Probable Cause that Hardin 
was Inside Apartment 48? 

[7] Because we hold that the apart- 
ment manager was acting as an agent  of 
the government, to sustain the district 
court's denial of Hardin's motion to sup- 
press would require holding that the infor- 
mation provided by the CI alone estab- 
lished sufficient reason to believe that 

 
7. In the district court, the government did not 

appear to rely on the Cl's information and 
instead argued that the information  provided 
by the apartment manager supplied the evi- 
dence necessary for the officers to enter 
Apartment 48. For instance, in responding to 
Hardin's motion to reveal the identity of  the 
CI, the government asserted that the officers 
"had probable cause to believe [Hardin] was 
inside based upon the apartment manager's 
verification that the  defendant  was  inside" 
and that the Cl's identity was "absolutely 
irrelevant." J.A. at  46-47  (Gov't  Resp.  to 
Mot. to Reveal Identity at 1-2). In its previ- 
ously filed Response In Opposition to Har- 
din's motion to suppress, the government did 
refer to the CI, arguing that "the officers did 
not rely solely on that [confidential] infor- 
mant's information, but went further to verify 
that they had a reasonable belief that the 
defendant was inside as required by Payton." 
J.A. at  32-33 (Gov't Resp. to Mot. to Suppress 
at 3-4). 

The district court and the magistrate judge, 
however, appear to have understood the gov- 
ernment's position to be that the information 
provided by the CI did not establish the offi- 
cers' right to enter the apartment  to execute 
the arrest warrant. In denying Hardin's mo- 
tion to reveal the identity of the CI, the dis- 

Hardin was inside Apartment 48. As the 
majority explained in Pruitt, "[r]easonable 
belief is established by looking at common 
sense factors and evaluating the totality of 
the circumstances." Pruitt, 458 F.3d at 
482. In light of our case law and cases 
from other circuits, we conclude that, even 
under this "lesser" standard, which we will 
assume for the purposes of this section is 
applicable, the Cl's information was not 
sufficient to establish a reasonable belief 
that Hardin was inside the apartment. 

As an initial matter, neither the magis- 
trate judge nor the district court squarely 
decided this issue; indeed, it is not entire- 
ly clear that the government argued to the 
district court that the information from the 
CI alone provided either probable cause or 
sufficient evidence to form a reasonable 
belief that Hardin was inside the resi- 
dence.7 Nonetheless, we have stated that 

 
trict court noted the government's position 
that "the agents based their decision that they 
had probable cause to believe defendant was 
inside the apartment based on the apartment 
manager's verification." J.A. at 112 (Mot. to 
Reveal Identity Mem. & Order at 2). In later 
dimying Hardin's motion to suppress, the dis- 
trict judge again referred to and adopted the 
conclusion in the magistrate judge's report 
that "although the arresting officer admittedly 
did not have probable cause to enter the apart- 
ment based solely on an informant's tip, the 
apartment manager's action in entering the 
apartment to determine if the defendant was 
present did provide the officers with probable 
cause." J.A. at 115 (Mot. to Suppress Mem. 
& Order at 2) (emphasis added); see also J.A. 
at 96 (Mot. to Suppress R & R at 15) ("The 
government counters that the officers did not 
rely on the confidential informant's tip for 
probable cause. Instead, the officers relied 
on the apartment manager's pre-entry confir- 
mation that the defendant, in fact, was inside 
the apartment."). 

As explained above, however, despite this 
uncertainty about what the government ar- 
gued in the district court, we will consider 
whether the Cl's information alone provided 
evidence sufficient to form a reasonable belief 
that Hardin was inside the residence. 



U.S. v. HARDIN 
Cite as 539 F.3d 404 (6th Cir. 2008) 

421 
 

"a denial of a motion to suppress will be 
affirmed on appeal if the district court's 
conclusion can be justified for any reason." 
United States v. Pasquarille, 20 F.3d 682, 
685 (6th Cir.1994) (emphasis added). Fur- 
thermore, the government devoted a sub- 
stantial portion of its appellate brief to 
making essentially this argument. See 
Appellee Br. at 21-30 (arguing that, under 
Pruitt, the Cl's information furnished a 
sufficient "reason to believe" that Hardin 
was present in the apartment). We  thus 
now turn to considering whether the Cl's 
information alone was sufficient to estab- 
lish probable cause. 

When compared to cases in our circuit 

The CI, however, did not say when the CI 
had last seen Hardin or even that the CI 
had ever seen Hardin at that apartment. 
J.A. at 161-62 (Hr'g Tr. at 19-20). When 
the officers arrived at the apartment com- 
plex, they were able to identify the apart- 
ment that the CI had described, saw a tan 
vehicle parked nearby, and learned from 
the apartment manager that the described 
apartment was leased to a woman. J.A. at 
149-50 (Hr'g Tr. at 7-8). 

The limited information described above 
stands in stark contrast to that  possessed 
by officers in other cases and fails to es- 
tablish a reason to believe that Hardin was 
inside the apartment. For instance, in 

and in our sister circuits, it is clear that . Pruitt, as described above, an anonymous 
the Cl's information in this case, standing 
alone, did not establish even a lesser rea- 
sonable belief that Hardin was inside 
Apartment 48 at the time of the search. A 
common feature of these cases is recent, 
eyewitness evidence connecting the sus- 
pect to the residence, and often even con- 
duct by the suspect that  demonstrates  a  
tie to the residence. The evidence in this 
case bears little resemblance  to such cases. 

In this case, in contrast,  the  CI-who 
was new to Kingsbury but who had shown 
reliability to Kingsbury by providing him 
accurate information regarding another 
case-provided relatively limited informa- 
tion. In sum, the CI told Kingsbury:  (1)  
that "[i]f he [Hardin] is staying anywhere 
[in the area], he will be staying at this 
apartment," which the CI was able to de- 
scribe but not identify by number, J.A. at 
161 (Hr'g Tr. at 19) (emphasis added); (2) 
that Hardin was likely driving "a tan-col- 
ored, fom·-door vehicle, maybe a Caprice," 
J.A. at 160 (Hr'g Tr. at 18); (3) that the CI 
"had bought crack cocaine from Mr. Har- 
din in the past," J.A. at 161 (Hr'g Tr. at 
19); (4) that the CI believed Hardin would 
be staying at the apartment with an un- 
named woman, J.A. at 162 (Hr'g Tr. at 20). 

caller contacted Pruitt's parole officer, in- 
dicating some familiarity with Pruitt, and 
told the parole officer that she had seen 
Pruitt at a particular address "within the 
past few hours." 458 F.3d at 478-79. 
Shortly after officers began surveillance of 
that address, they observed a man  enter 
and soon thereafter leave the house.  Id. 
The officers stopped the man and showed 
him a photograph of Pruitt, whom the man 
identified, using Pruitt's street name, as 
being currently inside the residence and in 
possession of crack cocaine. Id. at 479. 

Further, as the majority in Pruitt noted, 
id. at 482, in our pre-Payton case of Unit- 
ed States v. McKinney, 379 F.2d 259 (6th 
Cir.1967), we affirmed the denial of a mo- 
tion to suppress when FBI officers entered 
a residence to execute an arrest warrant 
based on three tips: one anonymous tip on 
the day of the search connecting the sus- 
pect to the residence, and two tips a month 
earlier from acquaintances of the suspect 
connecting the suspect to the residence. 
McKinney, 379 F.2d at 260-61, 264. Both 
cases thus ·involved recent-and, indeed, 
multiple-sources offering firsthand 
knowledge connecting the suspect to the 
residence. 
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Cases from other circuits also typically 
involve such recent and firsthand knowl- 
edge or involve evidence of the suspect's 
own conduct. For instance, in United 
States v. Lauter, 57 F.3d 212, 215 (2d 
Cir.1995), the Second Circuit observed that 
"a reliable CI, whose father was the land- 
lord at [the apartment complex], told [the 
officer] that [the suspect] moved to the 
basement apartment during the weekend." 
Further, the CI also said that the suspect 
''was unemployed and typically slept late." 
Id. The Second Circuit accordingly held 
that "the officers had reason to believe-- 
and, as the district court found, even had 
probable cause to believe--that [the sus- 
pect] lived in the basement apartment and 
was present at the time they sought to 
execute the wan·ant." Id. 

In United States v. Gay, 240 F.3d 1222, 
1224 (10th Cir.2001), the defendant had 
fled in 1997 while on bail for charges relat- 
ing to the possession of cocaine, and as a 
result the United States Marshals Service 
"made numerous attempts to locate and 
arrest [the defendant], based on an out- 
standing 1997 D111g Enforcement Agency 
ai.Test wa1Tant issue for" the defendant. 
Id. In 1999, multiple informants provided 
information that the defendant was living 
with a relative, possibly an uncle, in Shaw- 
nee, Oklahoma. Based on this informa- 
tion, officers obtained a search warrant for 
residence of the defendant's uncle, but 
when they executed the warrant, they did 
not find the defendant. However, a confi- 
dential informant at the just-searched resi- 
dence told the officers that the defendant 
was presently dealing drugs and aimed at 
all times, and that "[t]he confidential infor- 
mant knew, from personal experience and 
numerous visits, [the defendant] lived ap- 
proximately two miles away." Id. at 1225. 
The informant then "accompanied the offi- 
cers to [the specified residence], showed 
them the location of the house, pointed out 
the duplex, and told the officers [the de- 

fendant] was presently in his home." Id. 
Finally, shortly after the informant stated 
that the defendant was inside the home, an 
officer "knocked loudly on the front  door 
of the residence and heard a thud from 
inside the home, which suggested to him a 
person was inside the duplex at that time." 
Id. at 1227. The Tenth Circuit held  that 
this evidence established that "the officers 
reasonably believed [the defendant] lived 
in the residence and was within the resi- 
dence  at the  time  of  entry."    Id. at 1228. 

In United States v. Route, 104 F.3d 59 
(5th Cir.1997), the officers had an·est war- 
rants for two suspects,  the  defendant 
Route and another individual named 
Crossley. When the officers arrived at 
Route's residence, "they found Route 
backing his car out of the driveway and 
arrested him immediately." Id. at  61-62. 
As the Fifth Circuit noted, the officers' 
investigation had revealed that Crossley 
was likely living at Route's residence as 
well, given that the officers "had confirmed 
via Crossley's credit card applications, wa- 
ter and electricity bills, car  registration, 
and receipt of mail that Crossley at least 
was representing to others that he was 
residing at" Route's residence. Id. at 62. 
When the officers arrested Route, he re- 
fused consent to search his residence, and 
an officer "walk[ed] around the perimeter 
of the house in search of Crossley" and 
"heard the television inside the residence 
and thus suspected that Crossley might be 
inside the residence."  Id.  at  62. The 
officer had also "noticed another vehicle 
remaining in the driveway."  Id. at 63.   As 
a result, the officer entered  the  residence 
to arrest Crossley;  although  the  officer 
did not find Crossley, he observed in plain 
view "computer equipment and other items 
that he believed had been used in the 
commission of the bank fraud." Id. at 62. 
The Fifth Circuit affirmed the district 
court's denial of the defendant  Route's mo- 
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tion to suppress this evidence, reasoning 
that the officers' investigation and obser- 
vations at the scene supported a "reason- 
able belief that Crossley resided at" 
Route's residence and "were sufficient to 
form a reasonable belief that Crossley was 
in fact in the residence at the time of the 
warrant." Id. at 63. 

In contrasting these cases to the facts in 
this case, we do not mean to say that 
officers must have multiple sources before 
entering a residence to execute an arrest 
warrant. Rather, these cases simply illus- 
trate the gulf separating the amount and 
quality of knowledge possessed by the offi- 
cers in this case from the officers in those 
cases in which entries have been found 
lawful.8 Had the officer testified  that  the 
CI had seen Hardin at the apartment, this 
would  be a much closer case.   Instead, the 
officers knew only that a single confiden- 
tial  informant  claimed  that  if Hardin was 

8. The dissent contends that comparing the 
evidence in this case to other cases in which 
courts have found suppression unwarranted 
does "not illuminate the facts or circum- 
stances necessary to justify suppression." 
Dis. Op. at 438 n. 4. We find this a puzzling 
assertion. As we state in text, it may well be 
that the officers in those cases possessed far 
more than the required certainty and that 
lesser amounts of evidence might have fur- 
nished sufficient reason to believe that the 
person named in the arrest warrant was in- 
side a residence. But certainly those cases 
help illuminate the nature of our inquiry and 
remain relevant to assessing the investigative 
practices the officers might have employed. 
Finally, the dissent mischaracterizes the facts 
in both United States v. Wickizer, 633 F.2d 900 
(6th Cir.1980), and United States v. Buckner, 
717 F.2d 297 (6th Cir.1983), in stating that 
"Wickizer indicates that a mere tip may be 
sufficient to establish 'reason to believe' and 
Buckner similarly suggests that a vague 'de- 
scription of where the residence [i]s located' 
may be sufficient." Dis. Op. at 438 (internal 
citations omitted) (quoting Buckner, 717 F.2d 
at 301). 

First of all, Wickizer involved a defendant 
arguing for the suppression of evidence seized 

staying in the area, he would likely be at a 
particular described, but unidentified, 
apartment leased to an unidentified woman 
and that Hardin was driving a tan, four- 
door vehicle. J.A. at 160-61 (Hr'g Tr. at 18-
19). The CI also asserted only that the CI 
"had bought crack cocaine from Mr. Hardin 
in the past" but the CI did not say when the 
CI had last seen Hardin or even that the CI 
had ever seen Hardin at the particular 
apartment.  J.A.  at   161-62 (Hr'g Tr. at 19-
20). Certainly, the officers did learn that the 
described apartment belonged to a woman 
and that a tan vehi- cle was parked nearby, 
but the officers  also learned that the 
apartment  manager had never seen Hardin 
before. J.A. at 150-51 (Hr'g Tr. at 8--9). As 
a result, the officers may well have 
reasonably suspect- ed that Hardin was 
generally living at this residence, but they 
had essentially no evi- dence  to   indicate   
that   Hardin was  then 

 
during the search of a residence to execute an 
arrest warrant naming another person, facts 

comparable to Steagald and Jones, which the 
dissent acknowledges "is not on  point with 
the present case." Dis.  Op.  at  433. Even if 

the case were on point, the officers in Wickiz- 
er had more than a "mere tip"-as we stated, 
they received a tip that the suspect, Smith, 

"was staying at a cabin with another man and 
woman," that "[t]he cabin was owned by 

Smith's stepbrother," and "[t]he police were 
told that Smith said he wouldn't be taken 

alive." Wickizer, 633 F.2d  at  901.  As with 
the cases mentioned in text, this evidence is 

suggestive of a witness directly and recently 
tying the suspect to  the particular residence. 
In Buckner, the officers obtained an address 

printed on an envelope that the suspect had 
been seen placing in a mail box, and when the 
officers visited that address, they met a wom- 

an "who identified herself as Buckner's girl- 
friend" and who then "informed them that 

[Buckner's] mother lived nearby" and gave 
them "only a description of where the resi- 
dence was located" but no precise address. 
Buckner, 717 F.2d at 298 &  n.  l. The case 

thus simply does not establish that "a vague 
'description  of  where the residence [i]s  locat- 

ed' may be sufficient." Dis. Op. at 438. 
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inside the apartment. Because Payton re- 
quires at a minimum that the officers have 
"a reasonable belief that the subject of the 
aiTest wan·ant is within the residence at 
that time," Pruitt, 458 F .3d at 483 (empha- 
sis added), the officers' entry violated the 
Fourth Amendment. 

c.  Was the Officers' Search 
Valid Due to Consent? 

[8] Finally, as an alternative basis to 
uphold the district court's denial of Har 
din's motion to suppress, the government 
ai·gues that, even if we view the apartment 
manager as an agent of the  government, 
the manager's search of Apartment 48 was 
legal due to consent obtained through the 
use of the "ruse." Appellee Br. at 35--36. 
This argument lacks merit. 

[9] The only evidence regarding the 
issue of consent 9 demonstrates that the 
manager did not obtain consent prior to 
entry, making the entry illegaL At the 
suppression hearing, Hardin testified that 
the manager , using his own key; simply 
entered the apartment and called out 
"Maintenance" after he entered . J.A. at 
221-22 (Hr'g Tr. at 79--80). This evidence 
demonstrates that the apartment manager 

 
9. The government did not appear to have 

advanced this argument to the district court, 
and accordingly the record on this point is 
somewhat sparse. 

10. · The dissent simply ignores this fact  and  
this aspect of our analysis .  The analysis  in 
the following paragraphs offers an alternative 
ra tionale, on the assumption that even if the 
manag er  obtained  consent,  the  manag er's 
se a rch was illegal due to the deceptive ruse. 

We further note that the dissent misleading- 
ly describes the record in claiming that "the 
apartment complex  manager  asked  Hardin 
for permission to enter." Dis. Op.  at  442 . 
This supposed request for "permission to en- 
ter" came after the manager had already en- 
tered the apartment, and the request  per- 
tained to permission to enter  the  bathroom, 
not the apart ment itself, which the manager 
had entered without any discussion . 

entered the apartment without receiving 
any communication or consent from any 
individual inside.10 Even if a consent later 
followed, "[w]hen an individual consents to 
a search after an illegal entry is made, 
consent is not valid and 'suppression is 
required of any items seized during the 
search . . ., unless the taint of the initial 
entry has been dissipated before the "con- 
sents" to search were given.' " United  
States v. Chambers, 395 F.3d 563, 569 (6th 
Cir.2005) (quoting United States v. Bu 
chanan, 904 F.2d 349, 356 (6th Cir.1990)); 
see also United States v. Hotal, 143 F.3d 
1223, 1228 (9th Cir.1998) ("Consent to 
search that is given after an illegal entry is 
tainted and invalid under the Fourth 
Amendment."). 

Furthermore, even assuming that the 
apartment manager merely called out 
through the closed door and did obtain 
consent prior to physically entering the 
apartment, then the manager's use of the 
ruse that he was investigating a water leak 
invalidated any possible consent. As a 
general proposiiton, although a ruse or 
officers' undercover activity does not usu- 
ally violate individuals' rights,11 we have 

 
11. See, e.g., Lewis v. Unit ed States , 385 U.S. 

206, 87 S.Ct. 424, 17 L.Ed .2d 312 (I 966). In 
Lewis, the Supreme Court held that "when, as 
here, the home is  converted  into  a  commer- 
cial center to which outsiders are invited for 
purposes of tran sact ing unlawful business , 
that business is entitled to no greater sanct ity 
than if it were carried on in a store, a garage, 

· a car, or on the street." Id. at 211, 87 S.Ct. 
424. The Supreme Court also distinguished 
the case before it from the facts in  a  prior 
case, Gouled v. United States , 255 U.S . 298, 41 
S.Ct. 261, 65 L.Ed. 647 (1921), which the 
Court described as involving "a business ac- 
quaintance of the petitioner, acting under or- 
ders of federal officers , [who) obtained entry 
into petitioner's office by falsely 1·epresen ting 
that he intended only to pay a social visit." 
Lewis,  385  U.S .  at  209,  87  S.Ct.  424. The 

. Court stated that it " had no difficulty con- 
cluding that the Fourth  Amendment  had been 
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noted that "[w]here, for example, the ef- 
fect of the ruse is to convince the resident 
that he or she has no choice but to invite 
the undercover officer in, the ruse may not 
pass  constitutional  muster. "   United 
States v. Copeland, No. 95-5596, 1996 WL 
306556, at *3 n. 3 (6th Cir. June 6, 1996) 
(citing People v. Jefferson, 43 A.D.2d 112, 
350   N.Y.S.2d   3  (N. Y.App.Div.1973), as 
holding that consent was "not voluntary 
and search violat[ed the] Fourth Amend- 
ment where officers obtained entry by say- 
ing that they were investigating [a] gas 
leak"); see also 2 Wayne R. LaFave et al., 
CRIM.   P Roc.   §  3.IO(c)   (3d   ed. 2007) 
("[W]hen the police misrepresentation of 
purpose is so extreme that it deprives the 
individual of the ability to make a fair 
assessment of the need to surrender his 
privacy . . . the consent should not be con- 
sidered valid."). Likewise, in  Unit ed 
Sto,,tes v. Carter, 378 F.3d 584, 588 (6th 
Cir.2004) (en bane), we recognized that 
"[a] number of cases . . . have  held  that 
the confrontation between police and sus- 
pect was impermissibly tainted by 'duress, 
coercion   [or]   trickery.'"   (quoting Jones, 

 
violated by the secret and general ransacking, 
notwithstanding that the initial intrusion was 
occasioned by a fraudulently obtained invita- 
tion rather than by force or stea lt h." Id. at 
210, 87 S.Ct. 424. 

 
12. Our dissenting colleague states that our 

reasoning on this issue is "comp le tely un fath- 
omable" and describes our view as relying 
simply upon "an unpublished opinion  from 
this Circuit and a state court opinion." Dis.  
Op. at 441. Obviously, the numerous cita-  
tions above soundly refute this latter conten- 
tion. Nonetheless, we here include a few 
additional cases to illustrate the decidedly non-
novel proposition that officers may invali- date 
an individual's consent  through  the  use of 
certain ruses or trickery. See, e.g., Unit ed 
States v. Wat zm an, 486 F.3d 1004, 1006-07 
(7th Cir.2007) (observing that the government 
did not challenge the district court's conclu- 
sion that a particular search was invalid when 
officers conducted a " phony 'burglary follow- 
up' " in which the officers visited the dcfen- 

641 F.2d at 429) (second alteration in origi- 
nal); see also Hoffa v. United States, 385 
U.S. 293, 301, 87 S.Ct. 408, 17 L.Ed.2d 374 
(1966) ("The Fourth Amendment can cer- 
tainly be violated by guileful as well as by 
forcible intrusions into a constitutionally 
protected area.") 

We therefore conclude that the record 
does not show that the manager obtained 
consent when he  entered  the  apartment; 
he simply used his own key and  entered 
the unit. Additionally, even  if the manag- 
er did receive consent, the ruse regarding 
the water leak presented a situation in 
which an individual would feel "no choice 
but to invite the undercover officer in" and 
any consent was invalid. Copeland, 1996 
WL 306556, at *3 n. 3; see also United 
States v. Giraldo, 743 F.Supp. 152, 153-55 
(E.D.N.Y.1990) (granting defendant's mo- 
tion to suppress evidence when officer 
"pretended to be a gas company  worker 
and told defendant she was checking for a 
gas leak" hecause "'[c]onsent' was ob- 
tained by falsely inducing fear of an immi- 
nent life-threatening danger"). 12 

 
dant 's apartment and "told him they were 
following up on a burglary he had  reported 
two years earlier" when the officers in fact 
were targeting the defendant in an investiga- 
tion into child pornography); Krause v. Com- 
monwealth, 206 S.W.3d 922, 924-28 (Ky. 
2006) (stating that, in a case involving an 
officer who intended to search for drugs but 
invented a story that "a young girl had just 
reported  being  raped  by  [defendant's   room- 

. mate] in  the  residence"  and  "asked  if  he 
could look around in order to determine 
whether her description of the residence  and 
its furnishings was accurate ," "[t]he use  of 
this particular ruse simply cros sed the line of 
civilized notions of justice" ); Butler v. Comp- 
ton, 158 Fed.Appx. 108, 109, 111 (10th Cir. 
2005) (holding that the plaintiff " has set forth 
a cognizable claim that [the officer] violated 
his Fourth Amendment right" when the offi- 
cer  knocked on the plaintiff's motel door and  
" replied that he was  'maintenance'  and  that 
he was there to fix the sink"); United States v. 
Soto, 124 Fed.App x. 956, 961  (6th  Cir.2005) 
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In sum, we conclude that whether Pay 
ton involves a  probable-cause standard  or 
a lesser reasonable-belief standard re- 
mains an open question in our circuit, to be 
settled in  an  appropriate  case.  Further, 
we hold that the apartment  manager  in 
this case was acting as an agent of the 
government and that the officers' remain- 

 
("The government has the burden of proving 
that a valid consent was obtained and 'that 
the consent was uncontaminated by duress, 
coercion, or trickery'") (quoting Jones, 641 
F.2d at 429). Our dissenting colleague's view 
is particularly curious given that the dissent 
itself cites a case that contradicts the dissent's 
contention that our view is "completely un- 
fathomable." Dis. Op. at 441, 442 (citing 
Iowa v. Ahart, 324 N.W.2d 317, 319 (Iowa 
1982)). In Ahart, the Supreme Court of Iowa 
reversed the defendant's conviction because it 
"h[e]Id that if the police effect a ruse to obtain 
entry to a home based only on conjecture of 
criminal activity, incriminating evidence seen 
in plain view in the home does not provide 
probable cause to issue a subsequent search 
warrant." Ahart, 324 N.W.2d at 318. 

We do emphasize that, in many circum- 
stances (such as undercover activity designed 
to uncover illegal conspiracies and acts), rus- 
es and deception may be a perfectly  valid 
tactic  for  law enforcement.   See, e.g.,  Lewis, 
385 U.S. at 210, 87 S.Ct. 424 (stating that  a 
per se bar on deception would "severely ham- 
per the Government in ferreting out those 
organized criminal activities that are charac- 
terized by covert dealings," such as  "narcot- 
ics traffic"). Likewise, several courts have 
approved the use of deception in the execution 
of an arrest warrant so as to avoid the poten- 
tial for violence. See, e.g., United States v. 
Michaud, 268 F.3d 728, 731, 733 (9th Cir. 
2001) (stating that, in case involving officer 
who "knocked on [the defendant's] door, 
claimed to be the assistant manager of  the 
hotel and told her that her boyfriend was sick 
and needed her assistance," the defendant's 
"objection to the use of trickery to encourage 
her to open her hotel room door is unavailing, 
given the existence of a valid [arrest] war- 
rant"); Ahart, 324 N.W.2d at 319 (stating that 
"[p]olice may use deceptive ploys to secure 
entry to execute a valid search or arrest war- 
rant"). The problem here is  that  the decep- 
tion was carried out by the apartment manag- 
er, who was certainly  not executing the  arrest 

ing information failed to establish even a 
reasonable belief that Hardin was inside 
Apartment 48. The search of Apartment 
48 therefore violated Hardin's Fourth 
Amendment rights, and all evidence ob- 
tained as a result-the entirety of the evi- 
dence in this case-should have been sup- 
pressed.13 

 
warrant; rather, the apartment manager's 
ruse was used to ascertain whether the offi- 
cers could execute an arrest warrant in com- 
pliance with Payton. The use of a ruse when 
officers already have probable cause or reason 
to believe that a person named in an arrest 
warrant is inside a residence involves an en- 
tirely different factual circumstance than that 
presented in this case. 

13. Our dissenting colleague argues that, un- 
der Hudson v. Michigan, 547 U.S. 586, 126 
S.Ct. 2159, 165 L.Ed.2d 56 (2006), suppres- 
sion of the evidence is inappropriate in this 
case.  Dis.  Op.  at  444-45.  We  disagree. 
First, we agree with the Tenth  Circuit  that 
"the Supreme Court's holding [in Hudson] is 
based on considerations pertaining to the 
knock-and-announce requirement in particu- 
lar rather than to other Fourth Amendment 
violations." United States v. Cos, 498 F.3d 
1115, 1132 n. 3 (10th Cir.2007). 

Second, even were we to agree with the 
dissent that Hudson has any application be- 
yond the knock-and-announce context, the 
dissent ignores several glaring factual distinc- 
tions between Hudson and this case. The 
dissent contends that here, as in Hudson, "the 
constitutional violation of an illegal manner of 
entry was not a but-for cause of obtaining the 
evidence" and that "[w]hethcr that prelimi- 
nary misstep had occurred or not, the police 
would have executed the warrant they had 
obtained, and would have discovered the gun 
and drugs inside the house."  Hudson,  547 
U.S. at  592, 126 S.Ct. 2159;  Dis. Op. at  443- 
44. The officers here had an arrest  warrant 
for Hardin; the officers in Hudson had  a 
search warrant: "Police obtained a warrant 
authorizing a search for drugs and firearms at 
the home of petitioner Booker Hudson." 
Hudson, 547 U.S. at 588, 126 S.Ct. 2159 
(emphases added). The officers in  Hudson 
thus acted with the express purpose of search- 
ing for evidence at the defendant's home; the 
officers here simply had the objective of ar- 
resting Hardin,  wherever  they could find him. 
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III. CONCLUSION 

For the reasons discussed above, we 
REVERSE the district court's denial of 
Hardin's motion to suppress, VACATE 
Hardin's conviction, and REMAND the 
case for further proceedings  consistent 
with this opinion. 

 
CONCURRING IN PART, DISSENT 

ING IN PART, AND DISSENT 
ING FROM JUDGMENT 

ALICE M. BATCHELDER, Circuit 
Judge, concurring in part and dissenting in 
part; dissenting from the judgment. 

I agree that the district court's  reliance 
on Tennessee tort law was misplaced, but I 
disagree with the remainder of the majori- 
ty opinion. Instead, I find that Pruitt's 
lesser-reasonable-belief standard is the law 
of this Circuit; that police-or  agents  of  
the police-may obtain consent to enter a 
suspect's hideout by ruse  or  deception; 
and that-at least since Hudson v. Michi- 
gan, 547 U.S. 586, 126 S.Ct. 2159, 165 
L.Ed.2d 56 (2006)-exclusion of the evi- 
dence would not be the proper remedy in 
this case. 

More significantly, I disagree with the 
majority's treatment of United States v. 
Pruitt,  458 F.3d  477,  482  (6th Cir.2007). 
By ignoring Pruitt's clear reasoning and 
plain language, and instead conducting a  
de nova reconsideration of  Pruitt's  facts in 

 
The dissent speculates about various other 
investigatory actions that the officers here 
could (and should) have pursued, and then 
concludes that "the manner by which they 
executed the arrest warrant  had  no  bearing  
on the discovery of the evidence."   Dis. Op. at 
445. The record suggests otherwise. Had 
Hardin exited his apartment while the officers 
were talking to the apartment manager  or 
other tenants, or while the officers were con- 
ducting surveillance of the apartment, the of- 
ficers may well have simply arrested Hardin 
outside and taken him directly into custody. 
Indeed,  the  record  shows  that  even   though 

an effort to satisfy its preferred (alterna- 
tive) version of the law, the majority has 
effectively circumvented Pruitt's prece- 
dential effect. But, in doing so, the major- 
ity has also nullified Pruitt's holding (i.e., 
recast it as  "dicta")  and  supplanted 
Pruitt's majority opinion with its concur- 
ring opinion. This is not the proper role for 
a panel of this court. Moreover, by autho- 
rizing this tactic, this opinion sets a trou- 
blesome precedent. 

While I recognize that, under this new 
precedent, the possibility now exists that 
the analysis that follows might be resur- 
rected by a future panel-Le., some future 
panel could employ the majority's device 
and reconsider the decisions in this case 
(regarding the entry, the ruse, or the rem- 
edy), find that it prefers my view of these 
issues, and deem the majority's purported 
holdings unnecessary to the outcome and, 
hence, dicta-I take no comfort in such a 
possibility. With this opinion, the majority 
has untethered the law from its founda- 
tions and now allows for every decision to 
be ad hoc, limited only by the ingenuity of 
some future panel. 

I cannot join the majority in such an 
opinion. Therefore, I must dissent. 

I. PRUITT IS THE LAW 
OF THIS CIRCUIT 

The .majority-considering the holding 
from Payton v. New York, 445 U.S. 573, 

 
the officers arrested Hardin inside the apart- 
ment and believed that Hardin was inside the 
apartment due to an informant's belief that 
Hardin had a tan vehicle, the officers did not 
search that vehicle or even determine that 
Hardin had been driving it. J.A. at 286-87 
(Trial Tr. at 52-53), 185-86 (Mot. to Suppress 
Hr'g Tr. at 43-44). Considerable doubt thus 
exists as to whether the officers would have 
discovered the evidence in this case had they 
not illegally entered  the  apartment  without 
the requisite quantum of proof that  the sub- 
ject of their arrest warrant was currently in- 
side the residence. 
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603, 100 S.Ct. 1371, 63 L.Ed.2d 639 (1980), 
that "an arrest wa1Tant founded on proba- 
ble cause implicitly can"ies with it the lim- 
ited authority to enter a dwelling in which 
the suspect lives when there is reason to 
believe the suspect is within" (emphasis 
added)-poses the question of whether 
"reason to believe" means "reason to be- 
lieve" or instead means "probable cause." 
The majority acknowledges  that  Pntitt, 
458 F.3d at 482 (holding that, under Pay- 
ton, "a lesser reasonable belief standard, 
and not probable cause, is sufficient to 
allow officers to enter a residence to en- 
force an a1Test warrant"), is directly on 
point, but sidesteps Pruitt by labeling its 
reasoning and analysis "dicta" and treating 
its holding with less regard than it treats  
the since-overruled opinion of  United 
States v. Jones, 641 F.2d 425, 428 (6th 
Cir.1981) (holding that "an arrest warrant 
can authorize entry into a dwelling only 
where the officials executing the warrant 
have reasonable or probable cause to be- 
lieve the person named in the warrant is 
within"). That is, the majority rejects 
Pruitt's holding. But, I believe that-for 
better or worse-Pruitt's  "lesser  reason- 
able belief standard" is the controlling law 
in this Circuit. 

 
1.    In  Katz, 389  U.S.  at  349,  88 S.Ct.  507,  the 

parties presented the Supreme Court with the 
question of "[w]hether a public telephone 
booth is a constitutionally  protected  area ," 
but the Court declined that formulation of the 
issue and instead issued its now-familiar 
proclamation that "the Fourth Amendment 
protects people, not places." The Court rea- 
soned that "once it is recognized that the 
Fourth Amendment protects people-and not 
simply 'areas '- against unreasonable searches 
and seizures[.] it becomes clear that the reach 
of that Amendment cannot tum upon the 
presence or absence of a physical  intrusion 
into any given enclosure."  Id.  at  353,  88 
S.Ct. 507. Instead , it is "the procedure of 
antecedent  justification  [i.e.,  the  warrant  re- 

A. Fourth Amendment Rights are 
Personal  Rights   Protecting. Peo 
ple, Not Places 

Because "the Fourth Amendment pro- 
tects people, not places," Kat z v. United 
States, 389  U.S. 347, 349, 88 S.Ct. 507, 19 
L.Ed.2d 576 (1967),1 it "provides sanctuary 
for citizens wherever they have a legiti- 
mate expectation of privacy," Minnesota v. 
Olson, 495 U.S. 91, 96 n. 5, 110 S.Ct. 1684, 
109 L.Ed.2d 85 (1990), and there is no 
dispute that Hardin was entitled to Fourth 
Amendment protection while in Ms. Reyn- 
olds's apartment. But, because "Fourth 
Amendment rights are personal rights 
which . . . may not be vicariously assert- 
ed," Rakas v. Illinois , 439 U.S. 128, 133- 
34, 99 S.Ct. 421, 58 L.Ed.2d 387 (1978), 
Hardin may not assert Ms. Reynolds's 
rights, he may assert only his own. S ee 
Georgia v. Randolph, 547 U.S. 103, 120, 
126 S.Ct. 1515, 164 L.Ed.2d 208 (2006) 
(holding that a warrantless search of a 
shared dwelling was reasonable as to one 
occupant, who gave consent; but not to 
another, who did not). And, because Har- 
din was the subject of an atTest warrant, 
while Ms. Reynolds was not, his Fourth 
Amendment rights (i.e., protections) are 
different from hers. Compare  Payton  v. 
New York,• 445 U.S. 573, 602, 100 S.Ct. 
1371, 63 L.Ed.2d 639 (1980), with Steagald 

 
quir ement] that is central to the Fourth 
Amendment." Id. at 359, 88 S.Ct. 507 (quo- 
tation and editorial marks omitted). "Wher- 
ever a man may be, he is entitled to know that 
he  will  remain  free   from   unreason  able 
sea rches and seizures ." Id. 

In the present case, the majority refers re- 
peatedly to (and appears to adopt as prece- 
dent) the concurring opinion in United States 
v. Pruitt , 458 F.3d 477, 485 (6th Cir.2006) 

· (Clay. J. concurring), in which Judge Clay 
introduces the concept of a "premises search 
warrant," as though a search  warrant  applies 
to particular premises and all persons present 
therein, rather than to people individually, 
irrespective of the premises. Katz clearly re- 
jects this concept. 
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v. United States, 451 U.S. 204, 205--06, 101 
S.Ct. 1642, 68 L.Ed.2d 38 (1981). 

 
B. PaytonArrest Warrants and 

Reason to Believe 
In Payton, 445 U.S. at 576, 100 S.Ct. 

1371, the Supreme Court considered 
whether the Fourth Amendment "prohibits 
the police from making a warrantless and 
non-consensual entry into a suspect's home 
in order to make a routine felony arrest." 
"[D]etectives had assembled evidence suf- 
ficient to establish probable cause to be- 
lieve that Theodore Payton had murdered 
the manager of a gas station . . . [and] 
officers went to [his] apartment . . . in- 
tending to arrest him[, but] had not ob- 
tained a  warrant."  Id.  After  breaking 
open the door and entering the apartment, 
an officer spotted a shell casing in plain 
view and seized it as evidence to be used 
against Payton at trial. Id. at 576-77, 100 
S.Ct. 1371. Payton moved to suppress the 
shell casing on the basis that the warrant- 
less entry was unconstitutional, but  the 
trial court denied the motion. Id. at 577,  
100 S.Ct. 1371. On direct appeal, the New 
York Court of Appeals reasoned: 

[T]here is a substantial difference be- 
tween the intrusion which attends an 
entry for the purpose of searching the 
premises and that which results from an 
entry for the purpose of making an ar- 
rest, and a significant difference in the 
governmental interest in achieving the 
objective of the intrusion in the two 
instances. 

Id. at 579-80, 100 S.Ct. 1371 (quotation 
marks, editorial marks, citation, and foot- 
note omitted). So, New York's high court 
upheld the warrantless entry, but the case 
proceeded to the United States Supreme 
Court. 

The Supreme Court's analysis  began 
with a recitation of the Fourth Amend- 
ment 's history, id. at 583-89, 100 S.Ct. 

1371, and culminated in a direct refutation 
of both the New York court's holding (i.e., 
that no warrant was necessary) and its 
reasoning (i.e., because search is different 
from arrest): 

[T]he critical point is that any differ- 
ences in the intrusiveness of entries to 
search and entries to arrest are merely 
ones of degree rather than  kind.  The 
two intrusions share this fundamental 
characteristic: the breach of the en- 
trance to an individual's home In 
terms that apply equally to seizures of 
property and to seizures of persons, the 
Fourth Amendment has drawn a firm  
line at the entrance to the house.  Ab- 
sent exigent circumstances, that thresh- 
old may not reasonably be crossed with- 
out a wa1Tant. 

Id. at 589-90, 100 S.Ct. 1371. Thus, the 
Supreme Court held that "entries to 
search" and "entries to arrest" are not 
sufficiently different to justify dispensing 
with the warrant requirement altogether, 
and there fore , some type of warrant is 
necessary-indeed, virtually indispens- 
able-in order to justify the entry into a 
suspect's home for purposes of effecting an 
arrest. But, the Court concluded its anal- 
ysis by clarifying that a "search warrant" 
is not necessary; an "an·est warrant" will 
suffice: 

[T]he State[] suggest[s] that only a 
search walTant based on probable caus e 
to believe the suspect is at home  at  a 
given time can adequately protect the 
privacy interests at stake,  and  since 
such a warrant requirement is manifest- 
ly impractical, there need be no warrant 
of any kind. We find this ingenious 
argument unpersuasive.  It  is  true  that 
an arrest warrant requi rement may af- 
ford less protection than a search war- 
rant requirement, but it will suffice to 
interpose the magistrate's determination 
of probable cause between the zealous 
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officer and the citizen. If there is suffi- 
cient evidence of a citizen's participation 
in a felony to persuade a judicial officer 
that his arrest is justified, it is constitu- 
tionally reasonable to require him to 
open his doors to the officers of the law. 
Thus, for Fourth Amend11ient purposes, 
an arrest warrant founded on probable 
cause implicitly carries with it the lim- 
ited authority to enter a dwelling in 
which the suspect lives when there is 
reason  to believe  the  suspect  is within. 

Id. at 602-03, 100 S.Ct. 1371 (emphasis 
added). Thus, the Court acknowledged 
"that an arrest warrant requirement may 
afford less protection than a search war- 
rant requirement"-that "less protection" 
being the absence of a determination of 
"probable cause to believe the suspect is at 
home at a given time"-and held that, 
consistent with the Fourth Amendment, an 
officer. holding a valid aITest wan·ant may 
enter "when there is reason to believe the 
suspect  is within."   Id.  (emphasis added). 

One other aspect of the Payton opinion  
is noteworthy here-the Court was emp- 
hatic about the limited extent of its hold- 
ing: "Before addressing the narrow ques- 
tion presented by these appeals, we put to 
one side other related problems that  are 
rwt presented today." Id. at 582-83, 100 
S.Ct. 1371 (emphasis in original; footnote 
omitted). The Court identified four issues 
that it was expressly not deciding, includ- 
ing "any question concerning the authority 
of the police, without either a search or 
ai.Test warrant, to enter a third party's 
home to arrest a suspect." Id. at 583, 100 
S.Ct. 1371. That question was left unre- 
solved until April 1981, when the court 
decided  Steagald, 451 U.S. at  205-06, 101 
S.Ct. 1642. 

C. Sixth Circuit PrecedentMcKin 
ney and Jones 

In United States v. McKinney, 379 F.2d 
259 (6th Cir.1967), we had-some 13 years 

before Payton---'-already decided the afore- 
mentioned, unanswered question concern- 
ing police authority to enter the home of a 
third party to arrest a suspect, when the 
police have an a1Test warrant but no 
search  wan-ant.  In  McKinney,  FBI 
agents went to the apartment of one Ella 
Mae Snyder, with an arrest warrant  for  
one Louis Edward  Baker, for the purpose 
of arresting Baker. Id. at 260.  Upon 
arrival, three agents encountered appellant 
Roy McKinney descending the front stairs 
and asked if Baker was inside. Id. at 261. 
McKinney denied that he was. Id. Mean- 
while, two other agents had entered the 
apartment from the rear and al.Tested 
Baker. Id. The government charged 
McKinney-who was not the subject of the 
original search wa1Tant, but an otherwise 
unimplicated third party-with aiding, 
abetting, and harboring a fugitive, and 
McKinney moved to suppress the "evi- 
dence obtained as a result of the [ ] search 
of the Snyder apartment,  including  the 
fact of Baker's presence." Id. The  trial 
court denied the motion, the jury convicted 
McKinney, and McKinney appealed. Id. 

On appeal, we reversed because the trial 
court had failed to instruct the jury on 
McKinney's right to remain silent, but we 
also deemed it "useful to discuss [McKin- 
ney]'s other contentions because of the 
possibility that the same issues will arise 
should the government decide to proceed 
with a new tiial." Id. at 262. Specifically, 
we addressed McKinney's contention that 
"in the absence of exceptional circum- 
stances, a search wai.·rant must be ob- 
tained before entering the dwelling of a 
third party to execute a valid arrest wai.·- 
rant." Id. In rejecting this contention, we 
reasoned: 

[E]ven if we were to accept [McKin- 
neyJ's premise that a search warrant 
must be obtained in the absence of ex- 
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ceptional circumstances, there is good 
reason to hold that the issuance of an 
arrest wa1Tant is itself an exceptional 
circumstance obviating the need for a 
search warrant. Ap a1Test warrant is 
validly issued only when a magistrate is 
convinced that there is probable cause to 
believe that the named party has com- 
mitted an offense. This determination, 
together with the inherent mobility  of 
the suspect, would justify a search  for 
the suspect provided the authorities rea- 
sonably believe he could be found on the 
premises searched. In Johnson  [v. 
United States, 333 U.S. 10, 15, 68 S.Ct. 
367, 92 L.Ed. 436 (1948) ], the Supreme 
Court itself suggested that in the case of 
a suspect "fleeing or likely to take 
flight," it would be unnecessary to ob- 
tain a search wa1Tant. In order for the 
search which revealed the presence of 
Baker in the Snyder apartment to have 
been valid, however, it must be deter- 
mined that the F.B.I. reasonably be- 
lieved Baker to have been there. 

Id. at 263 (citations and footnotes omitted; 
emphasis added). 

So-working backwards through the 
analysis-we reasoned that the evidence 
discovered in the apartment (i.e., Baker) 
was admissible against third-party McKin- 
ney if it was in plain view; the evidence 
was in plain view if the officers were law- 
fully entitled to be where they were when 
they saw it (i.e., in the  apartment);  and, 
the officers were lawfully entitled to be in 
the apartment if they had an arrest war- 
rant and "rea sonably believed" Baker 
would be there. In a footnote concluding 
this passage, we explained the basis  for 
our use of the phrase "reasonably be- 
lieved": 

Restatement, Torts 2d, § 204 provides: 
The privilege to make an arrest for a 
criminal offense catries with it the 
privilege to enter land in the posses- 

sion of another for the purpose of 
making such an arrest, if the person 
sought to be arrested is on the land or 
if the actor reasonably believes him to 
be there . 

To the extent that this provision re- 
quires the arresting authority to have a 
reasonable belief that the person to be 
arrested is on the land to be  entered,  it 
is an accurate statement of what the 
Fourth Amendment demands wheri an 
arrest warrant is to be executed on the 
premises of a third party. But the mere 
fact that the person named in the war- 
rant happens to be on the  premises 
would not satisfy the Constitutional re- 
quirement that persons be free from 
unreasonable searches. 

Id. at 263 n. 3. Notably, neither of the 
above passages uses the phrase "probable 
cause." 

Consequently, we said that a search 
warrant was unnecessary (i.e., it was not 
necessary for police to a make a fuither 
showing of probable cause regarding the 
location) to justify the entry into the dwell- 
ing of a third party to execute an other- 
wise valid arrest waiTant. And, we con- 
cluded, "considering the totality of the 
available information, [ ] that the search of 
the Snyder apartment by the F.B.I. [] was 
not unlawful [and t]he fact of Baker 's pres- 
ence in the apartment was therefore prop- 
erly received into evidence at [McKinney]'s 
trial." Id. at 264. 

In United &ates v. Jones, 641 F.2d 425, 
428 (6th Cir.1981), we again addressed this 
question-whether police had authority, 
based on an aITest warrant but no search 
waITant, to enter the home of a third party 
to arrest a suspect, and the effect of that 
entry on the admissibility of evidence 
against a previously unimplicated person 
not the subject of the  arrest  waiTant. 
Here, the police went to the residence of 
one Sarah Howard to execute an arrest 
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warrant for one Earl Jones.  Id.  at  260. 
The officers' only bases for suspecting that 
Earl Jones would be present at Sarah 
Howard's home were: (1) a confidential 
informant's tip that Sarah was the girl- 
friend of Earl's brother, Harold Dean 
Jones, with the further "possibility" that 
Earl would be there; and (2) an officer's 
recollection that Earl and Harold Dean 
"used to associate together  quite  a  bit." 
Id. at 427. Upon arriving at the residence, 
the officers demanded entry and entered, 
announcing that they had a wan·ant for 
Earl Jones. Id. 

Inside the house, the officers found sev- 
eral items of incriminating evidence in 
plain view, including three rifles, two pis- 
tols, a shotgun, drug paraphernalia, and 
stolen stereo equipment. Id. at 427-28. 
They did not find Earl Jones. Id. at 428. 
But, based on this plain-view evidence the 
government indicted and prosecuted Ha- 
rold Dean Jones on fu-earms and drug 
charges. Id.  at  426.  Notably,  Harold 
Dean Jones-like Roy McKinney before 
him-was not the subject of the arrest 
warrant, but was instead merely a previ- 
ously unimplicated third party. Prior to 
trial, Harold Dean Jones moved to sup- 
press this evidence as the fruit of an un- 
lawful search, but the district court denied 
the motion. Id. Eventually, the jury con- 
victed him and he appealed. Id. 

On appeal, we determined that the po- 
lice had failed to demonstrate probable 
cause to justify their search, reversed the 
denial of Harold Dean Jones's motion to 
suppress, and vacated his conviction.  Id.  
at 429. We reasoned that "an arrest war- 
rant  is  not  a  search   wanant"-noting that 

 
2. It appears that McKinney's statement was 

also less burdensome, inasmuch as McKinney 
required the arresting officers to possess only 
an arrest warrant and a reasonable belief that 
the suspect was at the location . Under the 
McKinney articulation, which did not include 
the  phrase  "probable cause," it was not sug- 

"an arrest wan·ant signifies no more than 
there is a reason to believe the person 
named in the warrant has committed a 
crime," i.e., it does not establish probable 
cause for an entry-and "government offi- 
cials cannot invade the privacy of one's 
home without probable cause for the en- 
try." Therefore, an arrest warrant "[b]y 
itself' was insufficient to justify the entry. 
Id. at 428. Then, citing to Payton gener- 
ally, we announced an absolute rule (deem- 
ing it "a constitutional minimum") that: 
"[A]n an·est warrant can authorize entry 
into a dwelling only where the officials 
executing the warrant have reasonable or 
probable cause to believe the person  
named in the wan·ant is within." Id. 

In a footnote concluding this  passage, 
we explained that we were extending or 
extrapolating from Payton, inasmuch as 
Payton applied to cases in which the "en- 
try is to the residence of the suspect," but 
"did not answer whether more is required 
where, as  here, entry is to the premises  of 
a third person." Id. at 428 n. 3. We  fur-  
ther stated-albeit imprecisely, since 
McKinney's statement on this  issue  was 
not quite so rigid or unequivocal 2- that 
"[t]his court has held that an arrest war- 
rant and probable cause is sufficient, Unit - 
ed States v. McKinney, 379 F.2d 259 (6th 
Cir.1967), but other courts have since held 
or suggested that more is required." Id. 
(citing cases from the Third, Fourth, Fifth, 
and D.C. Circuits). Thus, relying on 
McKinney (and, tangentially, Payton), we 
carved out a middle ground position-a 
search warrant was not necessary, but an 
arrest warrant alone was not enough. In 

 
· gested that the arresting officers had  to make  

a further showing of probable cause regard- 
ing the location . Nonetheless. "an arrest 
warrant and probable cause" would be "suffi- 
cient," as Jones asserted, since probable cause 
would encompass reasonable belief. 
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finding a middle ground, we required an 
arrest warrant plus probable cause (albeit 
without the interposition of a neutral and 
detached magistrate). On review we con- 
cluded that the officers had failed to show 
probable cause, explaining that "[t]hey 
were required only to have had sufficient 
trustworthy information to suggest that 
Earl Jones' presence was more likely than 
not," yet had failed to produce facts that 
even "suggest[ed] that it was probable or 
likely." Id. at 429. 

Thus, Jones-which required no search 
warrant-effectively formalized McKin- 
ney's assertion that a search wa1Tant was 
not necessary and that an arrest waiTant 
was sufficient to authorize entry into a 
third-party's residence, but  "only  where 
the officials executing the waITant have 
reasonable or probable cause to believe the 
person named in the warrant  is  within." 
Id. at 428 (emphasis  added).  But  Jones 
did not survive Steagald, and is no longer 
good law. 

In fact, even if it were good law, Jones is 
not on point with the present case (as the 
majority appears to acknowledge). Jones 
addressed the admissibility of evidence 
against a previously unimplicated third 
party, such as Harold Dean Jones. It  did 
not address the admissibility of evidence 
against the subject of the original arrest 
warrant, such as Earl Jones-Malik Har 
din's equivalent. 

D. Steagald Overruled and Nullified 
Jones 

A little over two months after our deci- 
sion in Jones, the Supreme Court decided 
Steagald, in which it answered the same 
question we had decided in Jones- 
"whether, under the Fourth Amendment, a 
law enforcement officer may legally search 
for the subject of an arrest warrant in the 
home of a third party without first obtain- 
ing a search warrant." Steagald, 451 U.S. 

at 205, 101 S.Ct. 1642. But, the Supreme 
Court did not carve out any middle  
ground; it held that a search warrant is 
necessary. 

In a fact pattern reminiscent of the two 
aforementioned cases-McKinney and Jones-
the Court began by explaining that police, 
acting on a tip from a confidential 
informant, went to the residence of one 
Hoyt Gaultney to execute an an·est war- 
rant for one Ricky Lyons. Id. at 206, 101 
S.Ct. 1642. The officers entered the home 
on the basis of the an·est warrant and, 
although they did not find Lyons, they 
observed cocaine in plain view. Id. Peti- 
tioner Gary Steagald, who was residing at 
the Gaultney home at the time of the 
search, was arrested and indicted on feder- 
al drug charges. Id. at  207,  101  S.Ct. 
1642. Steagald moved to suppress the 
evidence as the fruit of an unlawful search, 
but the trial court denied the motion. Id. 
Eventually, the jury convicted him and he 
appealed. Id. 

Prior to embarking on its analysis, the 
Supreme Court acknowledged that the 
Circuits were divided o·n this issue, with 
"[t]wo Circuits hav[ing] joined the [Fifth 
Circuit] Court of Appeals in this case in 
adopting the [ ] view that a search waiTant 
is not required in such situations if the 
police have an arrest warrant  and  reason 
to believe that the person to be arrested is 
within the home to be searched."  Id.  at 
207 n. 3, 101 S.Ct. 1642  (citing McKinney, 
379 F.2d at 262-63). Thus,  when  the 
Court reversed and held that "a search 
warrant must be obtained absent exigent 
circumstances or consent," id. at 205-06, 
101 S.Ct. 1642, it expressly reversed our 
position in McKinney and, by implication, 
our holding in Jones. See also Pembaur v. 
City of Cincinnati, 882 F.2d 1101, 1105  
(6th Cir.1989) ("Indeed, prior to the deci- 
sion in Steagald, the law of  this  Circuit 
was  that   a  search   warrant   was   not re- 
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quired to search premises belonging to a 
third party for the subject of an arrest 
warrant when the police had both an ar- 
rest warrant and reason to believe that the 
person to be arrested was inside the prem- 
ises."). 

The Court framed the issue by distin- 
guishing Payton because of Gary Steag- 
ald's status as a previously unimplicated 
third party, whereas Ted Payton had been 
the subject of the arrest warrant: 

Here, of course, the agents had a war- 
rant-one authorizing  the  an·est  of 
Ricky Lyons. However, the Fourth 
Amendment claim here is not being 
raised by Ricky Lyons. Instead, the 
challenge to the search is asserted by a 
person not named in the wan-ant who 
was convicted on the basis of evidence 
uncovered during a search of his resi- 
dence for Ricky Lyons. Thus, the nar- 
row issue before us is whether an arrest 
warrant-as opposed to a search war- 
rant-is adequate to protect the Fourth 
Amendment interests of persons not 
named in the warrant, when their homes 
are searched without their  consent  and 
in the absence of exigent circumstances. 

Id.  at  212,  101  S.Ct. 1642. The Court 
relied on this distinction in its reasoning: 

In sum, two distinct interests were im- 
plicated by the search at issue here- Ricky 

Lyons' interest in being free from an 
unreasonable seizure and [Gary Steagald]'s 

interest in being  free  from an 
unreasonable search of his home. Because 

the arrest wan·ant for Lyons addressed 
only the former interest, the search of 

[Steagald]'s home was no more reasonable 
from [Steagald]'s perspective 

than it would have been if conducted in 
the absence of any warrant. Since war- 
rantless searches of a home are imper- 
missible absent consent or exigent cir- 
cumstances, we conclude that the instant 
search violated the Fourth Amendment. 

Id. at 216, 101 S.Ct. 1642. And, in re- 
sponse to the government's arguments, the 
Court explained: 

The authorities on which the Govern- 
ment relies were concerned with wheth- 
er the subject of the  arrest  wan-ant 
could claim sanctuary from arrest by 
hiding in the home of a third party. 
Thus, in Semayne's Case it was ob- 
served: 

"The house of any one  is  not a  castle 
or privilege but for himself, and  shall 
not extend to protect any person who 
flies to his house, or the goods of any 
other which are brought and conveyed 
into his house, to prevent a lawful 
execution, and to escape the ordinary 
process of law; for the privilege of his 
house extends only to him and his 
family, and to his own proper goods." 

The common law thus recognized, as 
have our recent decisions, that rights 
such as those conferred by the Fourth 
Amendment are personal in nature, and 
cannot bestow vicarious protection on 
those who do not have a reasonable ex- 
pectation of privacy in the place to be 
searched. The issue here, however, is 
not whether the subject of an arrest 
warrant can object to the absence of a 
search warrant when he is apprehended 
in another person's home, but rather 
whether the residents of that home can 
complain of the search. Because the 
authorities relied on by the Government 
focus on the former question without 
addressing the latter, we find their use- 
fulness limited. Indeed, if anything, the 
little guidance that can be gleaned from 
common-law authorities undercuts the 
Government's position. 

Id. at 218-19, 101 S.Ct. 1642 (editorial 
marks and certain citations omitted; em- 
phasis added). The Court concluded by 
acknowledging: "As noted in Payton [ ], 
an a1Test warrant alone will suffice to en- 
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ter a suspect's own residence to effect his 
arrest." Id. at 222, 101 S.Ct. 1642 (cita- 
tions and footnotes omitted). 

In the present case, the an·est warrant 
was for Malik Hardin, who was hiding or 
residing in the apartment of Germaine 
Reynolds; the police arrested and charged 
Hardin, not Reynolds; the government 
prosecuted and convicted Hardin, not 
Reynolds; and it is Hardin who  appeals, 
not Reynolds. Steagald does not apply to 
the facts of this case and, more important- 
ly, Jones-even if it had survived Steag- ald-
would not apply either because the 
appellant,  Hardin,  was  the  person named 
-in the a1Test wa1Tant.   See United States 
v. Buckner, 717 F.2d 297, 300 (6th Cir. 
1983) ("The fact that the defendant  was 
the person named on the arrest warrant 
mandates application of  Payton  rather 
than Steagald."). To the extent that Har- 
din was residing in Reynolds's apartment 
(i.e., the police arrested Hardin in his own 
home), then Payton applies directly. And, 
to the extent that Hardin was merely a 
guest in Reynolds's apartment (i.e., the 
police arrested Hardin in another person's 
home), then the Supreme Court has yet to 
rule directly on this situation. In either of 
these  latter  two  instances,  however-one 
of which certainly applies-Pruitt  controls 
in our Circuit. 

E. Pruitt is the Controlling Law on 
this Issue in the Sixth Circuit 

In United States v. Wickizer, 633 F.2d 
900, 901 (6th Cir.1980), a case decided 
shortly after Payton (but before Steagald), 
we relied on Payton's holding that an offi- 
cer possessing a valid arrest warrant may 
enter the suspect's premises to execute the 
a1Test wan·ant "when there is reason to 
believe the suspect is within."   Payton, 445 
U.S. at 602-03, 100 S.Ct. 1371. The specif- 
ic question in Wickizer was whether the 
police-upon a1Tiving at a cabin to execute 
an  arrest  warrant  for one  Ernest Smith- 

had reason to believe that Smith was in- 
side based solely on "a tip that Smith was 
staying at [the] cabin with another  man 
and woman and that . . . [t]he cabin was 
owned by Smith's stepbrother ." Wicki zer, 
633 F.2d at 901. We resolved this ques- 
tion succinctly, concluding that "[w]e be- 
lieve the police were properly  authorized 
to enter the cabin." Id. (citing Payton). 
Thus, in Wickizer, the tip and the suspect's 
relation to the owner were sufficient to 
establish "reason to believe." 

In United States v. Buckner, 717 F.2d 
297, 297-98 (6th Cir.1983), a case decided 
shortly after Steagald, we considered 
"whether an arrest warrant and/or search 
warrant was required to  arrest  [Buckner] 
at his mother's home." Ultimately, we 
decided the appeal on Fourth Amendment 
standing-finding that Buckner could not 
show "a legitimate expectation of p1ivacy 
in his mother's apartment"-but opined 
further that even if Buckner had  standing 
to challenge the search, the district court 
correctly denied the suppression motion 
"because the police had a warrant for 
[Buckner's] arrest and reason to  believe 
that he was in  his  mother's  apartment." 
Id. at 300. Although this portion of the 
Buckner opinion is clearly dicta-in the 
traditional sense-this portion of Buckner 
underlies the theory and reasoning  of 
Pruitt and is therefore worth reciting. 

Dennis Buckner was a suspect in a bank 
robbery that went something like this: at 
approximately 2:30 p.m., a man walked 
into the bank with a large manila envelope, 
ordered the teller to put money in it, and, 
after she did, fled the bank and deposited 
the envelope in a public mail box across 
the street. Id. at  298.  Unfortunately  for 
the robber, a witness directed the police to 
the mailbox and, upon retiieving the envel- 
ope, the police recovered the cash and 
found that the envelope was addressed to 
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Buckner at 3289 DuVall Drive. Id.  The 
FBI arrived at approximately 4:00 p.m. 
and, by 5:00 p.m., the police and FBI had 
arrived at 3289 DuVall Drive with an ar- 
rest warrant. Id. Buckner was  not  there. 
Id. Instead, the police spoke with one 
Claudette Thompson (Buckner's girl- 
friend), who informed them that Buckner's 
mother lived nearby. Id. But: 

The officers did not get a precise ad- 
dress for the mother's residence from 
Thompson; rather, they got only a de- 
scription of where the residence was 
located, and they had some trouble lo- 
cating it. After the officers knocked  on 
at least one door in error, Detective 
Brubrink approached 3214 DuVall and, 
according to his testimony, knocked on 
the door which was answered by Buck- 
ner's brother. When the door  was 
opened, Brubrink was able to see appel- 
lant Buckner sitting in a chair in the 
apartment. Brubrink and the other offi- 
cers then entered, informing Buckner 
that the FBI had a bench  warrant  for 
him for carrying a concealed deadly 
weapon. . . . In the living room where 
they arrested Buckner, [the  police] 
seized in plain view manila envelopes 
resembling the one in which the stolen 
money had been placed, a pen, and a 
field jacket which they "patted  down" 
for weapons. The jacket contained a 
notebook, with·the following note: "Lar- 
ry Hughes, use bank  at  4th  Street, 
2:30." 

Id. Buckner moved to suppress the evi- 
dence and the district court denied the 
motion. Id. 

On appeal, we began our analysis by 
stating that "[t]wo recent Supreme Court 
cases, Steagald [ ] and Payton [ ], form the 
framework  for our discussion," id. at  299, 

 
3.  The police had obtained a search warrant 

before entering the- girlfriend's home  to 
search  for  and  arrest  Pruitt,  but  the  district 

and explained that "[t]he fact that [Buck- 
ner] was the person named on the arrest 
warrant mandates application of Payton 
rather than Steagald."  Id.  at 300.  Rely- 
ing on Payton-i.e., "Under Payton, the 
police could have entered the defendant's 
own home if they had a warrant for his 
arrest and reason to believe that he was 
inside." id.-we concluded that, "assuming 
that [Buckner] did have a legitimate expec- 
tation of privacy in his mother's apart- 
ment, the [police] entry was proper be- 
cause the police had a warrant for his  
arrest plus reason to believe that he was 
inside." Id. at 301. Thus, a suggestion (at 
most) that the suspect might be at his 
mother's residence and an imprecise "de- 
scription of where the residence was locat- 
ed" (from which "the officers knocked on 
at least one door in error") was sufficient  
to afford the officers "reason to believe" 
that Buckner was there, and thereby satis- 
fy Payton. 

In United States v. Pruitt, 458 F.3d 477, 
481-82 (6th Cir.2006), we specifically con- 
sidered "whether officers may rely on an 
arrest warrant, coupled with the reason- 
able belief that  the subject of the warrant  
is within a third-party's residence, to enter 
that residence to  execute  the  warrant"; 
and whether "a lesser reasonable belief 
standard, and not probable cause, is suffi- 
cient to allow officers to enter [the] resi- 
dence to  enforce  [the]  arrest  warrant." 
We answered both in the affirmative. 

When Demetrius Pruitt failed  to report 
to his parole officer, the court issued an 
arrest warrant. Id. at 478. Based on an 
anonymous tip, some surveillance, and an- 
other informant's unverified statement, the 
police determined that Pruitt was at his 
girlfriend's  home.    Id.  at  478-79: .1       Upon 

 
court determined that the search warrant was 
invalid because "it lacked indicia of probable 
cause."   Pntitt, 458 F.3d at 480.   We affirmed 
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arriving at the girlfriend's home, the police 
"found Pruitt hiding in a kitchen closet" 
and performed a protective sweep of the 
premises, whereupon they "found several 
bags of crack. cocaine, marijuana, a wallet, 
and a loaded .25 caliber pistol[,] all within 
plain view." Id. at 479. The police arrest- 
ed Pruitt, the government charged him for 
the drugs and the firearm, and  Pruitt 
moved to suppress the evidence as the 
result of an illegal search. Id. The trial 
court originally granted the motion, but 
upon the government's request to recon- 
sider, reversed itself and denied the mo- 
tion. Id. 

On appeal, we distinguished Steagald 
and stated the issue as "whether officers 
may rely on an arrest warrant, coupled  
with the reasonable belief that the subject 
of the warrant is within a third-party's 
residence, to enter that residence to exe- 
cute the warrant." Id. at 481. We ex- 
plained that "[w]e ha[d] already considered 
this issue, albeit in dicta, in Buckner,'' and 
then adopted. Buckners reasoning, ex- 
plaining that "the rationale underlying 
Buckner is applicable here," to wit: 

Under Payton, the police could have 
entered the defendant's own  home  if 
they had a warrant for his arrest and 
reason to believe that he was inside. It 
would be illogical to afford the defendant 
any greater protection in the home of a 
third party than he was entitled to in his 
own home. That illqgical result, howev- 
er, is precisely what would happen if we 
accepted the defendant's contention that 
Steagald required a search wan·ant  in 
this case. 

Id. at 481-82 (quoting Buckner,  717  F.2d 
at 300).  Pruitt  argued  that, even  without 
a search warrant, the police must still es- 
tablish  probable cause to believe a suspect 

 
that portion of the district court's opinion, id.  
at 480-8I, and considered the question of 
whether   an   arrest   warrant   and  reasonable 

is in the home, on the theory that "reason- 
able belief' in Payton actually means 
"probable cause." Id. at 482. And, Pruitt 
insisted, "the police did not have reason to 
believe that he was in the home at the time 
of his arrest," Id. 

We rejected Pruitt's argument and held 
"that reasonable belief is a lesser standard 
than probable cause, and that [police need 
only have a] reasonable belief that a sus- 
pect is within the residence, based on com- 
mon sense factors and the totality of the 
circumstances, [in order] to enter a resi- 
dence to  enforce  an  arrest  warrant."  Id. 
at 485. We offered two reasons for this 
holding: 

First, we do not agree . . . that a "rea- 
sonable ground for belief of guilt" is the 
grammatical analogue to a reasonable 
belief that an individual is located within 
a premises subject to search. These are 
two entirely different inquiries. 

Second, . . . it is more than likely  that 
the Supreme Court in Pa,yton used a 
phrase other than "probable cause" be- 
cause it meant something other than 
"probable cause." . . .  The  Payton 
Court's use of "probable cause" in de- 
scribing the foundation for an arrest 
warrant and its use of "reason to be- 
lieve" in describing the basis for the 
authority to enter a dwelling shows that 
the Court intended different  standards 
for the two. Had the Court intended 
probable cause to be the standard for 
entering a residence, it would have ei- 
ther expressly stated so or  used  the 
same term for both situations . Instead, 
its use of different  terms  indicates  that 
it intended different standards [to] ap- 
ply. 

 
· belief were enough, as though there had never 

been a search warrant. 
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Id. at 484 (citations, quotation marks, and 
editorial marks omitted; paragraph break 
added). Furthermore, we explained, "it is 
evident that the Supreme Court does not 
use the terms probable cause and reason- 
able belief interchangeably, but rather that 
it considers reasonable belief to be a less 
stringent standard than probable  cause." 
Id. (citing Maryland v. Buie, 494 U.S. 325, 
110 S.Ct. 1093, 108 L.Ed.2d 276 (1990)). 

Thus, we have found consisten tly that 
when police enter a third-party's residence 
to execute an arrest warrant, any evidence 
that they observe in plain view while exe- 
cuting that warrant may be admitted in a 
subsequent case against the subject of that 
ai.Test warrant, so long as the police had a 
"reason to believe" that the subject of the 
warrant was within a third-party's resi- 
dence. Furthermore, that "reasonable be- 
lief," based on common sense factors and 
the totality of the circumstances, is a less- 
er standard than probable cause.  This  is 
the basis for the Pruitt decision, and it is 
the controlling precedent and the law of 
this Circuit. Moreover, Wicki zer,  633 
F.2d at 901, indicates that a mere tip may 
be sufficient to establish "reason to be- 
lieve" and Buckner, 717 F.2d at 301, simi- 
larly suggests that a vague "description of 
where the residence [i]s located" may be 
sufficient.4

 

In the present case, the police received a 
tip from a confidential  informant, advising 

 
4. In an attempt to demonstrate that the infor- 

mation known to the police was insufficient to 
establish a "reason to believe"  that  Hardin 
was in Ms. Reyno lds's apart ment , the majori- 
ty cites five cases-Pruill, McKinney, Lauter , 
Gay, and Route- all of which involved a suffi- 
cient " reason to believe" the suspect  was at 
the suspected location and, correspondingly, 
none of which involved circumstances neces- 
sitating    suppression.      See    Maj.    Op.   at 
§ II.B .2.b. . But the majority cites no case- 
other than the present case-as an example of 
the facts or circumstan ces that would fail to 
establish " reason to believe" and  thereby war- 

that Malik Hardin was staying with his 
girlfriend at a particular apartment com- 
plex. Although the informant did not pro- 
vide the apartment number, he described 
the apartment and its location within the 
complex, and he described the car that 
Hardin had been driving. When the police 
arrived at the aprutment complex, they 
were able to locate the apartment based on 
the informant's description, and they veri- 
fied the location when they identified the 
car parked nearby. Consulting the apart- 
ment manager, the police confirmed that a 
single tenant, a woman, leased the aprut- 
ment in question, though the manager had 
riot seen Hardin on the complex premises. 
From this, I believe that, under the guid- 
ance of our established precedent- Wick- 
izer, Buckner, and Pru itt- the trial court 
was justified in finding that the police had  
a reasonable belief, based on common 
sense factors and the totality of the cir- 
cumstances, that Hardin was present with- 
in Ms. Reynolds's apartment. 

 
F. Pruitt's Holding is not Dicta 
Black's Law Dictionary defines a "hold- 

ing" as: "A court's determination of a 
matter of law pivotal to its decision; a 
principle drawn from such a decision." 
Black's Law Dictionary (8th ed.2004), hold- 
ing. In Pruitt, the court considered the 
parties' opposing arguments on the two 
standards: 

 
rant suppression. Instead, the majority at- 
tempts to justify its conclusion by emphasiz - 
ing the "gulf" that separates those cases from 
this case-and  its apparent  assumption  that  if 
c ases on one side of the "gulf" do not justify 
suppression , then cases lying on  the  other 
side of that "gulf" must. I am not  persuaded. 
As Wic ki zer and Buckn er demonstrate, both 
sides of this "gulf" are above the threshold 
requiring suppression and, therefor e,  the  
cases cited by the majorit y do not illuminate 
the facts or circumstances necessary to justify 
suppression. 
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Pruitt urges this court to adopt  the 
Ninth Circuit's ruling in United States v. 
Gorman, 314 F.3d 1105 (9th Cir.2002)[, 
in which it] ruled that probable cause 
was required to support the reasonable 
belief that the subject of an arrest war- 
rant was in a third-party's residence. 
Pruitt contends that the officers here 
could not have had probable cause based 
only on an uncorroborated anonymous 
tip and the statement of an  unknown  
and untested drug-seeking informant 
who provided the officers with fraudu- 
lent identification. Pruitt argues that 
such evidence is insufficient to meet the 
probable cause standard enunciated in 
Gorman. 
In response, the Government  argues 
that while a circuit-split does exist, a 
majority of the circuits that have  ruled 
on the issue have determined that a 
lesser reasonable belief standard, and 
not probable cause, is sufficient to allow 
officers to enter a residence to  enforce 
an arrest warrant, and that the officers 
here had adequate information in this 
case to meet this standard. We agree. 

Pruitt, 458 F.3d at 482. The Pruitt-ma- 
jority then applied the facts to this newly 
adopted law: 

In this case, the LASSO team evaluated 
the totality of the circumstances, and 
formulated a reasonable belief  that 
Pruitt was present at 2652  Meister 
Road. The team relied on the anony- 
mous tip given to Pruitt's parole officer, 
Garcia's identification of Pruitt as 
"Meaty" in a photograph, and his asser- 
tion  that  "Meaty"  was  in  the residence 

 
5. I will concede that am inclined to agree 

with the majority up to a point. That is, even 
if the majority were correct that the facts of 
Prnitt satisfy probable cause-a finding that 
the Pruitt majority clearly did not make-then 
I would agree that the Pruitt majority could 
have, and perhaps should have, deferred deci- 
sion on  the probable-cause vs. reason-to-be- 

at that time selling drugs. [T]he Lasso 
team considered Pruitt's-background in- 
formation, including his drug dealing 
past and his street name, to develop a 
reasonable belief that Pruitt was in the 
residence. 

Id. at 483. Finally, the Pruitt-majority 
stated its holding and rejected the concur- 
rence: 

[W]e hold that an arrest warrant is suffi- 
cient to enter a residence if the officers, 
by looking at common sense factors and 
evaluating the totality of the circum- 
stances, establish a reasonable belief 
that the subject of the arrest warrant is 
within the residence at that time. 
Our holding contrasts with that of the 
Ninth Circuit, which alone has ruled that 
reasonable belief is the equivalent of 
probable cause in determining whether a 
suspect is within the residence. The 
concurring opinion suggests that we 
should adopt this ruling. We decline 
to adopt this view.... 

Id. at 483-84 (certain citations omitted).  
So, the Pruitt court considered argu- 

ments on the law, stated the law for this 
Circuit, applied the facts, and rendered a 
decision based on that law and those facts. 
In every case but this one, that would be a 
"holding." In this case-according to the 
majority-that decision is dicta.5 

Black's Law Dictionary defines dicta, or 
"obiter dictum," as: "A judicial comment 
made while delivering a judicial opinion, 
but one that is unnecessary to the decision 
in the case and therefore not precedential 
(although it may be considered persua- 

 
lieve standard. But I cannot agree with  the 
crux of the majority's analysis, which is that 
the Pruill majority was required to defer the 
decision or that the Prnitt concurrence-by 
arguing the bases for deferral-somehow 
usurped the Pruill majority's ability to make 
this decision and state a holding. This con- 
tention simply goes too far. 



 

 

.. 
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sive)." Black's Law Dictionary (8th 
ed.2004), obiter dictum. The  definition 
also contains this further explanation: 

Strictly speaking an "obiter dictum" is a 
remark made or opinion expressed by a 
judge, in his [or her] decision upon a 
cause, "by the way"-that  is,  incidental 
ly or collaterally, and not directly upon 
the question before the court; or  it  is 
any statement of law enunciated by the 
judge or court merely by way of illustra- 
tion, argument,  analogy,  or  sugges- 
tion . . . . In the common speech of law- 
yers, all such extrajudicial  expressions 
of legal opinion are refe1Ted to as "dic- 
ta," or "obiter dicta," these two terms 
being used interchangeably . 

Id. (citing William M. Lile et al., Brief 
Making and the Use of Law Books 304 (3d 
ed.1914)). · 

The majority contends that, upon "care- 
ful review of the facts in Pruitt," the Pruitt-
majority's legal determination was not 
necessary to the outcome of the case and, 
therefore, the Pruitt majority's opin- ion is 
all dicta and no holding. But, if a proffered 
opinion has no holding-Le.,  if the entire 
opinion is dicta-then that opin- ion is 
merely advisory, and we are not in the 
business of rendering advisory opin- ions. 
Therefore, every appellate opinion must 
have some form of holding. The majority 
suggests that the Pruitt concur- rence is 
actually its holding. But a  hold- ing must 
also have the endorsement of at least two of 
the three panel members (hence the term  
"majority"),  and  the Pruitt concurrence 
has only one endorse- ment-in fact, the 
Pruitt majority  express- ly rejected the 
concurring judge's argu- ment. Pruitt, 458 
F.3d at 483-84 ("The concurring opinion 
suggests .... We de- cline  to adopt  this 
view       ").  Therefore, 
Pruitt's  concurrence  cannot be its holding. 

So, let us consider this simple syllogism: 
an appellate  decision  must have a holding; 

a single-member's position cannot, alone, 
be a holding; ergo, the two-member (ma- 
jority) position must be the holding . And 
yet, we are nevertheless left with the pres- 
ent dilemma-the majority has effectively 
nullified theP ruitt-majority's position (i.e., 
holding) by calling it "simply dicta." 

Once when a deputation visited [Presi- 
dent Lincoln] and urged emancipation 
before he was ready, he argued that he 
could not enforce it, and, to· illustrate, 
asked them: "How many legs will a 
sheep have if you call the tail a leg?'' 
They answered, "Five." "You are mis- 
taken," said Lincoln, "for calling a tail a 
leg don't make it so"; and that exhibited 
the fallacy of their position more than 
twenty syllogisms. 

Lincoln's Own Stories 115-16 (Anthony 
Gross ed., Kessinger Publishing 2005) 
(Harper & Brothers 1912). So, how many 
holdings does an opinion have if you call its 
holding dicta? 

 
II. CONSENT TO ENTER A DWELL 

ING CAN BE OBTAINED BY DE 
CEPTION, TRICK, OR RUSEIT 
NEED NOT BE KNOWING AND 
INTELLIGENT 

The majority asserts that the apartment 
manager was acting as an agent of the 
police when he entered Ms. Reynolds's 
apartment in search of Malik Hardin and, 
rather than acknowledging Hardin's con- 
sent to the entry, the majority holds that  
the apartment manager (i.e., the agent  of 
the police) invalidated Hardin's consent by 
deceiving Hardin through the use  of  a 
trick or a ruse-that is,  by entering  under 
the guise of investigating a water leak that 
did not actually exist. I am compelled to 
agree with the district court that the man- 
ager was not an agent of the police, inas- 
much as I cannot say that the court's 
findings are clearly en-oneous. See Orne- 
las v. United States, 517 U.S. 690, 699, 116 
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S.Ct. 1657, 134 L.Ed.2d 911 (1996) (we 
review findings of fact  for  clear  error); 
Un ited Stat es v. Koenig, 856 F.2d 843, 848 
(7th Cir.1988) ("the existence of an agency 
relationship is a question of fact"). But, I 
concede that it is a close question and I do 
find the majority's reasoning  compelling 
on this issue. As for the issue of consent, 
however, I find the majority's view and 
explanation completely unfathomable. 

Contrar y to the majo1;ty's assertion- 
that because entry to the apartment was 
gained by the use of deception, the entry 
was illegal-I find that "it is well estab- 
lished that an undercover officer may gain 
entrance by misrepresenting his identity 
and may gather evidence while there. " 
United Stat es v. Pollard, 215 F.3d 643, 648 
(6th Cir.2000) (citing Lewis v. United 
States, 385 U.S. 206, 209, 87 S.Ct.  424,  17 
L.Ed.2d 312 (1966), and United States v. 
Baldwi n, 621 F.2d 251, 252-53 (6th Cir. 
1980)); see also United States v. Lord, 230 
Fed.Appx. 511, 514 (6th Cir.2007) ("There- 
fore, the agents' entry into Lord's home 
under the guise of being real estate inves- 
tors and the use of that ruse to look  into 
his bedroom closet did not constitute an 
unreasonable search prohibited by the 
Fourth Amendment."); United States v. 
Hank in s, 195 Fed.Appx. 295, 302 (6th Cir. 

· 2006) ("A person may still validly consent 
to a guest's entry, even if the guest lies 
about his or her identity or the reasons for 
the entry."). 

The majority instead relies on an unpub- 
lished opinion from this Circuit and a state 
court opinion. See United States v. Cope- 
land, 89 F.3d 836 (table), 1996 WL 306556, 
1996 U.S.App. LEXIS 17177 (6th Cir. June 
6, 1996);   People  v.  Jefferso n,  43 A.D.2d 
112, 350  N.Y.S.2d  3 (N.Y.App.Div.1973). 
But, I am unpersuaded, as I find the for- 
mer inapposite and the latter simply incor- 
rect. 

In Copeland, 89 F.3d at 836, three offi- 
cers arrived at Barbara Copeland's home 
with a search warrant intending to search 
for drugs. In a plan designed to  prevent 
Ms. Copeland from quickly disposing of 
any drugs, one officer pretended to be a 
stranded motorist and knocked at the door 
asking to use the phone. When Ms. Cope- 
land answered the door, the other two 
officers emerged from hiding and  rushed 
in to execute the warrant. The officers 
discovered drugs and arrested Ms. Cope- 
land. The government prosecuted her and 
the disti;ct court denied her motion to 
suppress. 

Ms. Copeland appealed, arguing that the 
"use of [the] ruse converts what would be 
reasonable into something constitutionally 
unreasonable." Id. We rejected her argu- 
ment, saying: 

There is no support for this proposition, 
and we do not accept it. The use of 
subterfuge in law enforcement activities 
has long been recognized by the Su- 
preme Court, which in the context of 
undercover operations has  stated  that 
the Government is entitled to use decoys 
and to conceal the identity of its agents. 
The Bill of Rights, of course, provide[s] 
checks upon such official deception for 
the protection of the individual. In 

· L ewis [v. United States, 385 U.S. 206, 87 
S.Ct. 424, 17 L.Ed.2d 312 (1966) ], the 
Supreme Court held that the fact that 
_t he resident invited the undercover 
agent, without knowing that he was a 
government agent, to his home to pur- 
chase drugs was irrelevant in determin- 
ing that he gave his consent to enter 
voluntarily. Therefore, even  if  consent 
is obtained by deceit, courts will still, in 
most circums tances , find consent freely 
given. 

Id. (citations, quotation mar ks, and edito1;- 
al mar ks, and footnote omitted). 
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The majority actually quotes from a 
footnote in the opinion, for the proposition 
that "[w]here,  for  example,  the  effect  of 
the ruse is to convince the resident that he 
or she has no choice but to invite the 
undercover officer in, the ruse may  not 
pass constitutional muster." Id. at n. 3. 
While this statement is true, so far as it 
goes, it is inapplicable to the present case-
the  quoted  proposition  actually stems 
from cases in which the police pre- tended 
to have a wan-ant when they did not. See 
Bumper v. North  Carolina,  391 U.S. 543, 
546, 88 S.Ct. 1788, 20 L.Ed.2d 
797 (1968). The Supreme Court explained: 

In Bum per, a 66-year-old Negro widow, 
who lived in a house located in a rural 
area  at  the end  of an isolated mile-long 
dirt road, allowed four white law en- 
forcement officials to search her home 
after they asserted they  had  a  warrant 
to search the house. We held the al- 
leged consent to be invalid, noting that 
when a law enforcement officer claims 
authority to search a home under a war- 
rant, he announces in effect that the 
occupant has no right to  resist  the 
search. The situation is instinct with 
coercion-albeit colorably lawful coer- 
cion. Where there is coercion there 
cannot be consent. 

Schneckloth v.  Bustamante,  412 U.S. 218, 
234, 93 S.Ct. 2041, 36 L.Ed.2d 854 (1973); 
see also United States v. Biswell, 406 U.S. 
311,  315,   92  S.Ct.  1593,  32  L.Ed.2d  87 
(1972) (in Bumper, "the police relied on a 
warrant that was never shown to be val- 
id"). 

The present case did not involve any 
police coercion-it was the apartment com- 
plex manager, not the police, who entered 
Ms. Reynolds's apartment and there  was 
no show of authority (or pretend warrant), 
there was merely subterfuge. Even pro- 
ceeding from the majority's position that 
the apartment complex manager was an 

agent of the police, he was still not exert- 
ing the authority of the police; he repre- 
sented himself as the apartment complex 
manager, which, of course, is just what he 
was. Moreover, there is no basis to con- 
clude that Hardin felt helpless to keep the 
manager out or that he had no choice but  
to let him in. As the majority explained 
quite ably: 

Hardin testified that the manager sim- 
ply entered the apartment , using a key, 
and called out "Maintenance." At that 
time, Hardin was in the back bedroom, 
talking on a cell phone to [Ms.] Reyn- 
olds. Hardin asked her what to do, and 
she told him to ask what they wanted. 
Hardin stated that the manager "said 
there is a water leak upstairs in the 
upstairs apartment. Is it all right if  I 
come in and check your bathroom?" and 
that he related this information to [Ms.] 
Reynolds .   In response, she stated "yes, 
I guess," and Hardin told  the  manager 
he could look at the bathroom. After 
checking the bathroom, the manager 
stood in the hallway outside the bed- 
room, looked in, and asked Hardin if he 
had heard any water running. 

Maj. Op. at § I.A (record citations omit- 
ted). Thus, the apartment complex man- 
ager asked Hardin for permission to enter, 
but more importantly, Hardin asked Ms. 
Reynolds if he should grant the manager 
permission-the obvious, unstated premise 
being that Hardin could forbid entry if Ms. 
Reynolds so instructed. Furthermore, 
Hardin did not give the manager freedom 
to roam, he told the manager he could look 
in the bathroom. This does not indicated 
that Hardin felt he had no choice. 

I also disagree with the majority's sug- 
gestion that the police in this case "falsely 
induc[ed] fear of an imminent life-threat- 
ening danger," United States v.  Giraldo, 
743  F.Supp. 152, 154  (E.D.N.Y.1990), by 
alleging  a water  leak.   In addition  to this 
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Circuit's established precedent, I find that 
this case is also on point with numerous 
other cases in which courts all across 
America have held that consent to enter a 
suspect's hideout may be obtained by 
trickery, deception, or ruse. See, e.g., 
United States v. Ojed Ramos, 455 F.3d 
1178, 1184 (10th Cir.2006);  United States 
v. Alejandro, 368 F.3d 130, 136 (2d Cir. 
2004); Storck v. Coral Springs, 354 F.3d 
1307,  1319  (11th  Cir.2003);   United States 
v. Michaud, 268 F.3d 728, 733 (9th Cir. 
2001); State v. Dixon, 83 Hawai'i 13, 924 
P.2d 181, 191 (1996); People v. Catania, 
427 Mich. 447, 398 N.W.2d 343, 346 (1986); 
Iowa v. Ahart, 324 N.W.2d 317,319 (Iowa 
1982); Wyche v. Florida, 906 So.2d 1142, 
1144 (F la.Dist.Ct.App.2005); Colorado v. 
Zamora, 940 P.2d 939, 942 (Colo.Ct.App. 
1996); Commonwealth v. Morrison, 275 
Pa.Super. 454, 418 A.2d 1378, 1381 (1980); 
Illinois v. Bargo, 64 Ill.App.3d 1011, 21 
Ill.Dec. 789, 382 N.E.2d 83, 84 (1978). 

III. SUPPRESSION OF THE EV 
IDENCE IS NOT JUSTIFIED 

IN THIS CASE 
While executing the arrest warrant, the 

police conducted a protective swee11, which, 
in and of itself, is perfectly legitimate. See 
Maryland  v. Buie, 494 U.S. 325, 327, 110 
S.Ct. 1093, 108 L.Ed.2d  276 (1990).  Dur- 
ing the protective sweep, the police ob- 
served, in plain view, several pieces of 
incriminating evidence. "The 'plain view' 
exception to the Fourth Amendment war- 
rant requirement permits a law enforce- 
ment officer to seize what clearly is incrim- 
inating evidence or contraband when it is 
discovered in a place where the officer has 
a right to be." Washington v. Chrisman, 
455 U.S. 1, 5-6, 102 S.Ct. 812, 70  L.Ed.2d 
778 (1982). Thus, the preliminary ques- 
tion was whether the police had a "right to 
be" in Ms.  Reynolds's  apartment-such 
that they could lawfully conduct a protec- 
tive  sweep  and  legitimately   seize  plain- 

view evidence--and, as has been tliscussed, 
the majority and I reach different conclu- 
sions on that question. 

The majority concludes that , despite the 
arrest warrant, we cannot condone a non- 
consensual entry because the police did not 
have sufficient reason to believe that Har- 
din was in the apartment, and, we cannot 
condone a consensual entry because the 
police obtained Hardin's consent improper- 
ly, through the use of a trick. Thus, the 
majority deems the entry unlawful and 
orders the trial court to exclude the plain- 
view evidence seized during execution of 
the  arrest  warrant.   As stated  previously, 
I do not agree that the entry was unlawful , 
but that disagreement is in·elevant to the 
present discussion. That is, even if I did 
agree with the majority that the entry was 
unlawful, I would nonetheless disagree 
with the remedy . See Un ite d States v. 
Leon, 468 U.S. 897, 906, 104 S.Ct. 3405, 82 
L.Ed.2d 677 (1984) ("Whether the exclu- 
sionary sanction is appropriately imposed 
in a particular case . . . is an  issue sepa- 
rate from the question whether the Fourth 
Amendment rights of the party seeking to 
invoke the rule were violated by police 
conduct." (quotation marks and citations 
omitted)). The Supreme Court most re- 
cently explained its position on the exclu- 
sionary rule in Hudson v. Michigan: 

[E)xclusion may not be premised on the 
mere fact that a constitutional violation 
was a "but-for" cause of obtaining evi- 
dence. Our cases show that but-for caus- 
ality is only a necessary, not a sufficient, 
condition for suppression. In  this case, 
of course, the constitutional violation of 
an illegal manner of entry [i.e., the fail- 
ure to knock and announce before enter- 
ing to execute a search wan ·ant] was not 
a but-for cause of obtaining the evi- 
dence. Whether that preliminary mis- 
step had occmTed or not, the police 
would have executed the warrant they 
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had obtained, and would have discovered 
the gun and drugs  inside  the  house.  
But even if the illegal entry here could  
be characterized as a but-for cause of 
discovering what was inside, we have 
never held that evidence is "fruit of the 
poisonous tree" simply because it would 
not have come to light but for the illegal 
actions of the police. Rather, but-for 
cause, or causation in the logical sense 
alone, can be too attenuated to justify 
exclusion. Even in the early days of the 
exclusionary rule, we declined to hold 
that all evidence is "fruit of the poison- 
ous tree" simply because it would not 
have come to light but for the illegal 
actions of the police. Rather, the more 
apt question in such a case is whether, 
granting establishment of the primary 
illegality, the evidence to which instant 
objection is made has been come at by 
exploitation of that illegality or instead 
by means sufficiently distinguishable to 
be purged of the primary taint. 

Hudson v. Michigan, 547 U.S. 586, 591-92, 
126 S.Ct. 2159, 165 L.Ed.2d 56 (2006) (quo- 
tation marks, editorial marks, and citations 
omitted) ("Suppression of evidence [ ] has 
always been our last resort, not our first 
impulse."). 

In the present case, whether their belief 
was reasonable or not, the police clearly 
believed that Malik Hardin was in Ms. 
Reynolds's apartment and that he was 
dangerous. In addition to  requesting 
backup prior to executing  the  warrant, 
they sent the apartment complex manager, 
smTeptitiously, into the apartment  to. con- 
firm (or refute) their belief  that  Hardin 
was inside. The manager, acting at the 
officers' instruction, entered, identified 
Hardin, and departed (he did not  search 
the premises or even report any plain view 
evidence). Two points are  evident  from 
the foregoing. 

First, as police intrusions go, this is as 
limited and non-invasive as one could be. 
A no-knock entry would certainly have 
been more invasive.  The  police  might 
have knocked and announced their pres- 
ence, but that was neither prudent nor 
necessary in this case.  See United  States  
v. Ramirez, 523 U.S. 65, 71, 118 S.Ct. 992, 
140 L.Ed.2d 191 (1998) ("a no-knock entry 
is justified if police have -a reasonable sus- 
picion that knocking and announcing would 
be dangerous, futile, or destructive to the 
purposes of the investigation"). Or they 
might have conducted an exterior stake- 
out, in an attempt to confirm Hardin's 
presence before entering, but the Supreme 
Court has labeled this an equivalent intru- 
sion. See Segura v. United  States,  468 
U.S. 796, 811, 104 S.Ct. 3380, 82 L.Ed.2d 
599 (1984) ("both an internal securing and 
a perimeter stakeout interfere to the same 
extent with the possessory interests of the 
owners"). As the Court explained in Hud- 
son, "causation in the logical sense alone, 
can be too attenuated to justify exclusion," 
and: 

Attenuation can occur, of course, when 
the causal connection is remote. Atten- 
uation also occurs when, even given a 
direct causal connection, the interest 
protected by the constitutional guaran- 
tee that has been violated would not be 
served by suppression of the evidence 
obtained. The penalties visited upon the 
Government, and in turn upon the pub- 
lic, because its officers have violated the 
law must bear some relation to the pur- 
poses which the law is to serve. 

Hudson, 547 U.S. at 592-93, 126 S.Ct. 2159 
(quotation marks and citations omitted). I 
cannot say, based on the facts of this case, 
that suppression of this evidence fm·thers 
the objectives  of  the  Fourth Amendment. 

In addition, the Court's hypothesis in 
Hudson holds true here as well, in that: 
"[w]hether   that  preliminary   misstep had 
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executed the warrant they had obtained, 
and would have discovered the gun and 
drugs inside the house." Id. at 591, 126 
S.Ct. 2159. Certainly, the police could 
have done as the majority demands and 
further assured themselves that Hardin 
was actually in the apartment. They 
might have sought more specific informa- 
tion from the informant, questioned other 
residents using Hardin's photo, called the 
apartment and asked Hardin to identify 
himself on the phone, peered through the 
windows, or simply waited for him to 
emerge. And, having satisfactorily estab- 
lished his presence, they could have pro- 
ceeded exactly as they did-they could 
have sent the manager in surreptitiously to 
determine Hardin's whereabouts within 
the apartment and followed that reconnais- 
sance with a rapid and forceful entrance, 
executing the warrant, conducting a pro- 
tective sweep, and eventually discovering 
the drugs and the guns. All that is to say 
that the manner by which they executed 
the arrest warrant had no bearing on the 
discovery of the evidence, and therefore, 
the Fourth Amendment violation-such as 
it is-is too attenuated to justify suppres- 
sion of this evidence under these circum- 
stances. See id. at 594, 126 S.Ct. 2159. 

 
IV. CONCLUSION 

For all of the forgoing reasons, I re- 
spectfully dissent from the majority's opin- 
ion. 
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tains both an objective and a subjective 
prong. 

In sum, while there are deficiencies in 
two sentences of the instructions taken in 
isolation, we cannot say that the instruc- 
tions taken as a whole amounted to en·or, 
much less plain error. See Flores, 454 
F.3d at 158-59 (finding no plain error 
where a trial court once instructed the  
jury, erroneously, that the defendant bore 
the burden of proof to disprove willful 
blindness, but other portions of the in- 
structions "repeatedly imposed the burden 
of proving willful blindness on the Govern- 
ment"); see also Tai, 750 F.3d at 316 
("When the instructions are read as a 
whole, it is clear that no jury could con- 
clude that [the defendant] bore the burden 
of proof as to any aspect of his knowledge 
and the District Court committed no error 
in connection with its willful blindness in- 
struction."). 

 
C. Ineffective Assistance of Counsel 
[34] Mills also alleges that his trial 

counsel was ineffective for his failure to 
object to  the  jury  instructions .  However,  
as a general matter,  we  "do[ ]  not  enter- 
tain a claim of ineffective assistance of 
counsel on direct appeal. Among the rea- 
sons that such a claim is not usually cogni- 
zable on direct appeal is the  very  impor-  
tant fact that there will not, in the typical 
case, exist a record developed enough to 
assess the efficacy  of  defense  counsel." 
Gov't of the VJ. v. Vanterpool, 767 F.3d 
157, 163 (3d Cir.2014) (citation omitted). 

Here, we agree with the District Court 
that the record is not sufficiently devel- 
oped because we do not have evidence of 
"counsel's perspective at the time of the 
alleged e1Tor" and cannot determine 
whether the failure to object was "sound 
trial strategy." Id. at 168. We therefore 
decline to reach Mills's ineffective assis- 
tance claim. 

IV. Conclusion 

[35] A prosecutor "may prosecute with 
earnestness and vigor-indeed, he  should 
do so. But, while he may strike  hard 
blows, he is not at liberty to strike foul 
ones." Berger v. United States, 295 U.S. 
78, 88, 55 S.Ct. 629, 79 L.Ed. 1314 (1935). 
The prosecutors in this case went out of 
bounds and the District Court, as referee, 
called foul. But in view of the overwhelm- 
ing evidence against Mills, the sheer im- 
plausibility of his defense, and the trial 
court 's curative instructions, this District 
Court properly concluded that foul did not 
rise to the level of a due process violation 
and that Mills's other claims do not war- 
rant relief. We therefore will affirm the 
judgment of the District Court. 
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Defendant was subsequently convicted on 
both drug counts. Defendant appealed. 
Holdings: The Court of Appeals, Krause, 
Circuit Judge, held that: 
(1) reasonable belief embodies the same 

standard of reasonableness inherent in 
probable cause; 

(2) law enforcement officers lacked proba- 
ble caµse to enter residence; and 

(3) good-faith exception to the exclusion- 
ary rule did not apply. 

Vacated and remanded. 
 

1. Criminal Law e.>1139, 1158.12 
In reviewing a district court's denial  

of a motion to suppress, the Court of Ap- 
peals reviews the district court's legal con- 
clusions de novo and the underlying factual 
findings for clear error. 

2. Criminal Law e.>1134.17(2) 
In reviewing the denial of a motion to 

suppress to determine whether police offi- 
cers had probable cause to believe the 
subject of their arrest warrant lived in the 
apartment they entered, the Court of Ap- 
peals may look to the entire record and is 
not restricted to the evidence presented at 
the suppression hearing where the motion 
was denied. U.S.C.A. Const.Amend. 4. 

3. Courts e.>96(5) 
Decisions of the former United States 

Court of Appeals for the Fifth Circuit, 
rendered prior to October 1, 1981, are 
precedent in the Eleventh Circuit. 

4. Searches and Seizures e.>25.1 
When it comes to the Fourth Amend- 

ment, the home is first among equals; at  
the Amendment's very core stands the  
right of a man to retreat into  his  own 
home and there be free from unreasonable 
governmental intrusion. U.S.C.A. Const. 
Amend. 4. 

5. Arrest e.>68.2(10) 
Law enforcement armed with only an 

arrest warrant may not force entry into a 
home based on anything less than probable 
cause to believe an arrestee resides at and 
is then present within the residence; there- 
fore, reasonable belief embodies the same 
standard of reasonableness inherent in 
probable cause. U.S.C.A. Const.Amend. 4. 

6. Arrest e.>68.2(10) 
Law enforcement officers lacked prob- 

able cause to enter residence to search for 
individual who was the subject of their 
arrest wan·ant; deputy marshal explained 
only that he had based his belief that the 
intended arrestee lived at the residence on 
information conveyed to him by another 
officer and by informants, he did not iden- 
tify the number of informants, their relia- 
bility based on any prior interactions he 
may have had with them, the specific infor- 
mation they related, or even whether he 
obtained information from "informants on 
the street" firsthand or through the other 
officer, and because the officers lacked 
probable cause to believe individual lived 
in the home, mere signs of life inside the 
residence, even if suspicious, could not 
have established probable cause to believe 
he was present and could not have justified 
their wan·antless entry. U.S.C.A. Const. 
Amend. 4. 

7. Arrest e.>68.2(10) 
In making a probable cause determi- 

nation, in the context of determining 
whether police officers had probable cause 
to believe that the subject of their arrest 
warrant lived in the residence they en- 
tered, a court must consider the totality of 
the circumstances, which, in the context of 
second-hand information, encompasses 
considerations such as the basis and relia- 
bility of the information and the receiving 
officer's ability to corroborate its content. 
U.S.C.A. Const.Amend. 4. 
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8. Arrest e:=>68.2(10) 
Just as private citizens are provided 

protection from mistaken arrest by the 
requirement that law enforcement have 
probable cause to believe they committed 
the crime in question, private homes must 
be protected from mistaken entry by, at 
minimum, a probable cause determination 
as to whether the suspect  sought  even 
lives there. U.S.C.A. Const.Amend. 4. 

9. Criminal Law e:=>392.38(14) 
Good-faith exception to the exclusion- 

ary rule did not apply to law enforcement 
officers' unlawful entry into residence to 
search for individual who was the subject 
of their an-est warrant; the officers' con- 
duct was, at a minimum, grossly negligent, 
and thus was sufficiently deliberate that 
exclusion could meaningfully deter it. 
U.S.C.A. Const.Amend. 4. 

10. Criminal Law e:=>392.38(1) 
Courts are compelled to enforce the 

exclusionary rule where law enforcement 
officers, at the time they acted, would have 
or should have known their conduct was 
unconstitutional. U.S.C.A. Const.Amend. 
4. 
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Before: FUENTES, KRAUSE, and 

ROTH, Circuit Judges. 
 

1. The District Court uses a different spelling 
than the party briefs and the court tran- 

OPINION OF THE COURT 

KRAUSE, Circuit Judge. 
Law enforcement officers need both an 

arrest warrant and a search warrant to 
apprehend a suspect at what they know to 
be a third party's home. If the suspect 
resides at the address in question, howev- 
er, officers need only an  arrest  warrant 
and a "reason to believe" that the individu- 
al is present at the time  of  their  entry. 
This case sits between these two rules and 
calls on us to decide their critical point of 
inflection: how certain must officers  be 
that a suspect resides at  and is  present  at 
a particular address before forcing entry 
into a private dwelling? 

A careful examination of the Supreme 
Court's Fourth Amendment jurisprudence 
reveals that the standard cannot be any- 
thing less than probable cause. Because 
here, law enforcement acted on informa- 
tion that fell short of the standard, we will 
vacate the conviction and remand to the 
District Court. 

 
I. Background 

A. Facts 

In 2010, an arrest warrant was  issued 
for Edguardo Rivera,1 a suspect in a homi- 
cide case. Deputy U.S. Marshal Gary 
Duncan, a member of the Dauphin County 
Fugitive Task Force, received information 
from another law enforcement officer and 
from street informants that Rivera was 
"staying" or "residing" at an address on 
North 13th Street in Harrisburg, Pennsyl- 
vania. App. 25-26, 35-36. With  the  ar- 
rest wan·ant for Rivera in hand, Deputy 
Marshal Duncan and officers from the 
Harrisburg Bureau of Police and the Dau- 
phin County Drug Task Force arrived at 
the apartment and knocked on the door. 

 
scripts, referring to the suspect as "Edwardo 
Rivera." 
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They received no response but "heard a lot 
of movement inside," as well as a phone 
ring once or twice and stop ringing and a 
dog bark and cease barking, giving the 
officers the impression that a person had 
manually silenced the phone and muzzled 
the dog. App. 29-30. The officers then 
forcibly entered the home. 

As it turned out, however, the sought 
fugitive, Rivera, did not live in the apart- 
ment and was not present.2 Instead, upon 
entering, the officers saw Appellant John- 
ny Vasquez-Algarin, and, during a protec- 
tive sweep, they identified in plain view 
sandwich baggies, a razor blade, and what 
appeared to be powder cocaine. After 
Vasquez-Algarin declined to grant consent 
for a search, one officer obtained a search 
warrant while the other officers waited at 
the apartment. During the subsequent 
search conducted pursuant to the warrant, 
the officers discovered ammunition, unused 
plastic bags, and hundreds of small black 
bands, as well as a cell phone in the mas- 
ter bedroom that was later searched. pur- 
suant to another search warrant. At some 
point during the search, the officers identi- 
fied a set of car keys, which they used to 
open a stolen Mazda located across from 
the apartment. Vasquez-Algarin, who had 
no outstanding warrants, was then arrest- 
ed. 

 
B. Proceedings 

Vasquez-Algarin and the two brothers 
with whom he shared the apartment were 
each charged with distribution and posses- 
sion with intent to distribute cocaine in 
violation of 21 U.S.C. § 841(a)(l) and 
(b)(l)(A)(ii) and conspiracy to do the same 
in violation of 21 U.S.C. § 846. In October 
2013, Vasquez-Algarin pleaded not guilty 
to the charges. 

The month before trial, Vasquez-Algarin 
moved to suppress the evidence seized 
from the North 13th Street residence, ar- 
guing that law enforcement's forced entry 
into the apartment  was  unconstitutional. 
At his suppression hearing, the Govern- 
ment presented three witnesses, all offi- 
cers involved in various stages of Vasquez- 
Algarin's apprehension and arrest. Two 
witnesses, Deputy Marshal Duncan and 
Middletown Borough Police Detective 
Dennis Morris, testified about the sounds 
that officers heard coming from inside the 
residence on their aITival, but only Deputy 
Marshal Duncan could speak to the cir- 
cumstances that led law enforcement to 
Vasquez--Algarin's residence. 

Deputy Marshal Duncan  testified  that 
he had an an·est warrant for Edguardo 
Rivera and was given "reliable" informa- 
tion from a detective from the Harrisburg 
Bureau of Police and informants that Riv- 
era lived at the North 13th Street address. 
App. 25, 26. During cross-examination, 
when defense counsel pressed Deputy 
Marshal Duncan to elaborate on "the exact 
factors" that led him to believe.that Rivera 
lived at the address, Deputy Marshal Dun- 
can reiterated that he had relied on "[i]n- 
formation being provided to me by another 
law enforcement officer, information that 
we had from informants on the street that 
that address was being used by Mr. Riv- 
era." App. 36. When counsel  asked  if, 
prior to going to the residence, Deputy 
Marshal Duncan had checked records for 
the resident of the apartment, he con- 
firmed that he had but was unable to recall 
whether he had identified the renter of the 
apartment. 

The District Court denied Vasquez-Al- 
garin's motion to suppress, concluding 
from Deputy Marshal Duncan and Detec- 
tive Morris's testimony that the  officers 
had a "reasonable belief' and "probable 

 

2. The record contains no evidence of  any con- nection between the two men . 
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cause to believe" that the fugitive, Rivera, 
resided·at the apartment and was  present 
at the time of the officers' entry and that 
their entry was therefore constitutional.3 
United States v. Vasquez- Alg arin, No. l:ll-
CR-0200-01,  2014   WL   1672008, at 
*1-2 (M.D.Pa. Apr. 28, 2014). At trial the 
next month, Deputy Marshal Duncan pro- 
vided substantially the same information 
about what had led him to the North 13th 
Street address to apprehend River a.4 
However, he offered a different answer  to 
a question he also had been asked at the 
suppression hearing about why he spent 
significant time knocking and yelling at the 
door. At the suppression hearing, Deputy 
Marshal Duncan had testified that often 
residents will not come to the door for law 
enforcement but "if we stay there for a 
while, and you continue to knock and con- 
tinue to not leave, typically you'll gain 
some response from somebody inside." 
App. 29. In his trial testimony,  however, 
he identified a second reason he knocked 
for so long at the door in this case: "The 
address  was not  the address of  record for 

 
3. At the suppression hearing, there was some 

question as to Vasquez-Algarin's standing to 
challenge the search because he testified that 
the apartment was merely rented in his name 
and that he had moved out two months before 
the search, leaving only his dog in the apart- 
ment with his brothers . He further repre- 
sented he was in the apartment at the time of 
the search only because he had received a call 
from the landlord -about problems with the 
rent and electricity. The District Court deter- 
mined that the · master bedroom belonged to 
Vasquez- Algari n, "as he could not identify 
key details related to his· alleged other resi- 
dence, and was the individual on the lease of 
the 142 North 13th Street residence and kept 
possessions therein," and  expressly  rejected 
as "not  credible"  Vasquez-Algarin's  claim 
that he no longer resided at the apartment  at 
the time of the  search.  Vasquez- Algarin , 
2014 WL 1672008, at *2 n. 2. In addition, 
Vasquez-Algarin maintain ed at the suppres- 
sion hearing that he had standing to assert a 
Fourth Amendment claim, and the Govern- 
ment  docs  not  now  challenge  his  standing . 

Mr. Rivera, so we wanted to knock and 
attempt to gain contact with somebody 
inside and gain their consent to search the 
address." App. 138. 

 
[1, 2] After a two-day trial, a jury con- 

victed Vasquez-Algarin on both drug 
counts. He now appeals the  District 
Court's denial of his suppression motion ." 
We review the District Court's legal con- 
clusions de novo and the underlying factual 
findings for clear error. Unit ed States v. 
Torres,  534  F.3d  207, 209 (3d  Cir.2008). 
In the present context, where we are re- 
viewing the denial of a motion to suppress 
to determine whether police officers had 
probable cause to believe the subject of 
their arrest wan-ant lived in the apartment 
they entered, we may look to the entire 
record and are "not restricted to the evi- 
dence presented at the suppression hear- 
ing where the motion was denied."  Unit- 
ed States v. Silveus, 542 F.3d 993, 1001 (3d 
Cir.2008) (quoting Gov't of the VI. v. 
Williams, 739 F.2d 936, 939 (3d Cir.1984)). 

 
4. Specifically, at trial  Deputy  Marshal  Dun- can  

testified   that  the  U.S.   Marshals  Servic e " 
received information that Mr . Rivera could 
possibly be residing at an  address  on  North 
13th Street," App . 136, and that "the informa- 
tion . . . was provided to [him] by a detective 
from the City of Harrisburg who received the 
information that Mr. Rivera may be staying 
there," App. 137. 

 
5. The District Court  had  jurisdiction  pursuant to 

18 U.S .C. § 3231 , and we have jurisdiction 
pursuant to 28 U.S.C. § 1291. Becau se we 
vacate the convict ion, we do not reach the 
second issue Vasquez-Algarin raises on ap- 

. peal, whether the District Court committed 
clear error in applying a two-level sentencing 
enhancement for Vasque z- Algarin 's role as an 
organizer, leader, manager or supervisor  in  
the .cri minal activity under § 3B1.l(c) of the 
U.S. Sentencing Guidelines. 
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II. Discussion 
Vasquez-Algarin argues that law en- 

forcement officers needed a search war- 
rant to enter the North 13th Street apart- 
ment because the subject of their arrest 
warrant (the "arrestee" 6 did not in fact 
reside there. As we will explain below, 
however, their entry was constitutional if 
they had sufficient information  to support 
a reasonable belief that the arrestee resid- 
ed at and was present within the targeted 
home. To determine what reasonable be- 
lief requires, we will look to the principles 
set forth in the Supreme Court's key 
precedents, the views expressed by our 
sister Circuits and, most importantly, the 
fundamental tenets of Fourth Amendment 
jurisprudence governing the home. We 
conclude that to satisfy the reasonable be- 
lief standard law  enforcement  required, 
but lacked, probable cause. The officers' 
entry was therefore unconstitutional and, 
because the good-faith exception to the 
exclusionary rule is inapplicable here, the 
evidence seized from Vasquez-Algarin's 
apartment should have been suppressed. 

 
A. Payton and Steagald 
The Supreme Court has issued two ma- 

jor decisions regarding the constitutionali- 
ty of in-home arrests. Because here law 
enforcement officers believed, albeit mis- 
takenly, that the home they were entering 
was the residence of the subject of their 
a1Test warrant, the controlling authority is 
the first of these decisions, Payton v. New 
York,  445  U.S.  573,  100  S.Ct.  1371,  63 

 
6. The term "arrestee" is usually used to de- 

scribe an individual who was been  arrested, 
see Black's Law Dictionary (10th ed.2014) 
(defining "arrestee" as "[s]omeone who has 
been taken into custody by legal authority; a 
person who has been arrested"), but in the 
Payton context, the courts regularly use the 
term to refer to the intended target  of  the 
arrest warrant. For case of reference, we use 
the term in this sense throughout the opinion, 
although   the   person   eventually   arrested in 

L.Ed.2d 639 (1980). There, the Supreme 
Court considered two consolidated cases in 
which police officers entered private resi- 
dences without any kind of warrant to 
make routine felony arrests and held that 
the state  statutes  that  had  authorized 
these waiTantless entries were unconstitu- 
tional; the officers were required  to have 
an a1Test warrant to arrest a suspect in his 
home. Id. at 602-03, 100 S.Ct. 1371. In a 
dictum that has since evolved  into a tenet 
of Fourth Amendment jurisprudence, the 
Court also observed that a search warrant 
would not be required in that circumstance 
because "an arrest waiTant founded on 
probable cause implicitly carries with  it 
the limited authority to enter a dwelling in 
which the suspect lives when there is rea- 
son to believe the  suspect is  within."  Id. 
at 603, 100 S.Ct. 1371 (emphasis added). 

In the wake of Payton, to assess the 
constitutionality of an officer's entry into a 
home to execute an arrest warrant, the 
Courts of Appeals have drawn upon the 
Supreme Court's language to develop a 
two-prong test that extends to residency: 
the officer must have a "reasonable  be- 
lief' 7 that (1) the arrestee resides at the 
dwelling, and (2) the arrestee is present at 
the time of the entry. See, e.g., United 
States v. Veal, 453 F.3d 164, 167 (3d Cir. 
2006) (quoting United States v. Gay, 240 
F.3d 1222, 1226 (10th Cir.2001)). 

A different framework applies, however, 
where officers believe an individual for 
whom they have an a1Test warrant is a 

 
this case differed from the person named on 
the warrant. 

 
7. Close examination reveals the Courts of Ap- 

peals have uniformly cast Payton's "reason to 
believe" language as a reasonable belief stan- 
dard. See, e.g., United States v. Gomzan, 314 
F.3d 1105, 1114-15 (9th Cir.2002).  Howev- 
er, as discussed infra in Section II.B, they 
diverge on what that standard requires. 
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guest in a third-party home. A year after 
handing down Payton, the Supreme Court 
held in Steagald v. United States, 451 U.S. 
204, 101 S.Ct. 1642, 68 L.Ed.2d 38 (1981), 
that officers may not enter a third party's 
residence to execute an arrest wan·ant 
without first obtaining a search warrant 
"based on their belief that [the suspect] 
might be a guest there," unless the search  
is consensual or justified by exigent cir- 
cumstances. Id. at 213, 216, 101  S.Ct. 
1642. In so reasoning,  the Court rejected 
the Government's argument as to the 
"practical problems [that] might arise  if 
law enforcement officers are required to 
obtain a search warrant  before  entering 
the home of a third party· to make an 
atTest," and concluded that "the inconven·- 
ience incurred by the police is simply not 
that significant" and in any event "cannot 
outweigh the constitutional interests at 
stake." Id. at 220-22, 101 S.Ct. 1642. 

Before us is a case of mistaken belief 
that underscores the tension between the 
residency test that the Courts of Appeals 
have derived from Paywn and the rela- 
tively robust Fourth Amendment protec- 
tions guaranteed to third -party homes un- 
der Steagald.8 Because officers may force 
entry into a home as long as they have a 
reasonable belief the suspect resides and is 
present there, but must have nothing short 
of a search warrant where the suspect is a 
guest in a third party's home, law enforce- 
ment's assessment of a suspect's residency 
is, in effect, a determination of the level of 
protection to which a dwelling is entitled. 
Our choice about how much and what kind 
of information must form the basis for that 
critical determination thus affects not only 
the  homes  of  arrestees  but also any home 

 
8.  Vasquez-Algarin was not  the  arrestee 

sought nor, as far as the record shows, con- 
nected to the arrestee in any way, This dis- 
tinguishes this case from any of our relevant 
precedents and from many of the cases in 
which other Courts of Appeals have had  occa- 

that could be mistaken for one. For that 
reason, we must draw not only from the 
principles laid out in Payton but also from 
those set forth in Steagald when determin- 
ing just how stringent the reasonable be- 
lief standard must be. With these princi- 
ples in mind, we next consider our own 
precedent relevant to this issue and  the 
case law of our sister Circuits that have 
addressed the issue squarely, but with di- 
vergent results. 

 
B. The reasonable belief standard 

Vasquez-Algarin contends that  this 
Court has already equated "reason to be- 
lieve" or "reasonable belief' with a proba- 
ble cause standard, and the District Court 
appears to have assumed probable cause 
applied as  well.  Vasquez-Algarin,  2014 
WL 1672008, at *l. The issue, however, 
remains  an  open  question  in  our Circuit. 

Vasquez-Algarin is correct that we 
treated reasonable belief and probable 
cause as equivalent in United States v. 
Agnew, 407 F.3d 193 (3d Cir.2005). There, 
in applying the Payton reasonable belief 
test, we observed that "police may enter a 
suspect's residence to make an  arrest 
armed only with an arrest waiTant if they 
have probable cause to believe that the 
suspect  is in  the home."  Id.  at 196.  Yet 
in that case the government possessed suf- 
ficient information to meet the standai·d 
irrespective of its precise definition, so we 
had no occasion to analyze the point and it 
had no effect on our holding. Recognizing 
as much, we observed the following year in 
Veal that although "[o]ur Court ... has 
described the test using the language of 
'probable   cause,' "   the  courts   had taken 

 
sion to interpret and apply the Payton reason - 
able  belief  standard  .   See, e,g,, Veal, 453 F.3d 
164 (defendant was the intended arrestee): 
United States v. Agnew, 407 F.3d 193 (3d 
Cir.2005) (same). 
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different approaches to the question, and 
we decided, under these  circumstances, 
that we would "determine whether a possi- 
bly lower standard of reasonable belief 
should be applied" another day.  453 F.3d 
at 167 n. 3. 

That day has arrived. Because a  num- 
ber of our sister Circuits have opined on 
this issue, we review their approaches for 
their persuasive value before staking out 
our own. As described below, these ap- 
proaches vary widely:  Although  the 
Courts of Appeals once overwhelmingly 
interpreted reasonable belief as less strin- 
gent than probable cause, they are now 
nearly evenly divided on this point.9 

The D.C., First, Second and Tenth Cir- 
cuits have determined that reasonable be- 
lief requires less than  probable  cause.10 
See Unit ed States v. Thomas, 429 F.3d 
282, 286 (D.C.Cir.2005);  United  St,ates v. 
Werra,  638  F.3d  326,  337 (1st Cir.2011); 
United States v. Lauter, 57 F.3d 212, 215 
(2d Cir.1995); Va ldez v. McPheters, 172 
F.3d  1220,  1224-25  (10th  Cir.1999). But 
those courts have offered little by way of 
explanation for this interpre tation. In 
Thom.as, the D.C. Circuit observed that, to 
date, most of the appellate courts had de- 
termined that reasonable belief is a less 
stringent standard  than  probable  cause 
and that it was "more likely . . . that the 
Supreme Court in Payton used a phrase 
other   than   'probable   cause'   because  it 

 
9. In the last decade, a number of Courts of 

Appeals have expressed agreement with the 
Ninth Circuit's longstanding view that reason- 
able belief amounts to probable cause. See 
United States v. Harper, 928 F.2d 894, 897 
(9th Cir. I 991), overruled on otlzer grounds by 
United States v. King, 687 F.3d 1189 , 1189 
(9th Cir .2012) (en bane) (per curiam); acc ord 
United States v. Jackson, 576 F.3d 465, 469 
(7th Cir.2009); Unit ed States v. Hardin, 539 
F.3d 404, 416 & n. 6 (6th Cir.2008); see also 
United States v. Barrera: 464 F.3d 496, 501 & 
n. 5 (5th Cir.2006) (equating the  two  terms 
and   describing   the  disagreement   among the 

meant something other than 'probable 
cause.'" 429 F.3d at 286. In V aldez , the 
Tenth Circuit offered a more detailed ex- 
planation for its adoption of  a  standard 
less stringent than probable cause, but 
rather than explaining why probable cause 
would be inappropriate, the court focused 
entirely on the impracticability of imposing 
on officers an "actual knowledge" require- 
ment, which none of the Courts of Appeals 
has imposed in applying Payton. See Val- 
dez, 172  F.3d at 1224-25   (10th  Cir.1999) 
(criticizing the Ninth Circuit's adoption of 
the probable cause standard in part be- 
cause "requiring actual knowledge of the 
suspect's true residence would effectively 
make Payton a dead letter"). But see  
United States v. Hit 649 F.3d 258, 274 
(4th Cir.2011) (Agee, J., dissenting) ("[N)o 
court applying [Payton ] has ever held[ ) 
that the police must have seen the defen- 
dant nearby or have actual knowledge that 
he is inside a residence before they can 
enter."); United States  v.  Magluta,  44 
F.3d 1530, 1535 (11th Cir.1995) ("[P)roba- 
ble cause itself is a doctrine of reasonable 
probability and not certainty."). 

The Fifth, Sixth, Seventh and Ninth Cir- 
cuits have endorsed-or, in the case of the 
Seventh Circuit, "inclined" toward-inter- 
preting reasonable belief as the equivalent, 
or functional equivalent, of probable cause. 
See United States v. Barrera, 464 F .3d 
496, 500-01 &  n. 5  (5th  Cir.2006); United 

 
appellate courts as "semantic"); United States 
v. Route, 104 F.3d 59, 62 (5th Cir.1997) (anal- 
ogizing reasonable belief to probable cause 
but  ultimately  rejecting  the  latter standard). 

 
10. Even those courts that agree that reason- 

able belief is a lower standard than probable 
cause disagree on its precise definition. Com 
pare, e.g., Gay, 240 F.3d at 1227 (describing 
reasonable belief and reasonable suspicion as 
"two different legal standa rds" ); with Werra, 
638 F.3d at 337 (equating reasonable belief to 
reasonable suspicion). 
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States v. Hardin, 539 F.3d 404, 415-16 & 
n. 6 (6th  Cir.2008);  United  States  v. Jack- 

warrant and a 'reasonable belief as  to 
Buie's presence, but the Court used the 

son, 576 F.3d 465, 469 (7th Cir.2009); term 'probable cause·' instead."); accord 
United States v. Gorman, 314 F.3d 1105, 
1114-15 (9th Cir.2002.)11 To reach this 
conclusion, some of these Courts of Ap- 
peals have looked to the Supreme Court's 
own post-Payton characterization of its 
"reason to believe" language, as well as the 
terms with which the Court has generally 
defined the probable cause standard. 

Most notably, in Maryland v. Buie, 494 
U.S. 325, 110 S.Ct. 1093, 108 L.Ed.2d 276 
(1990), when considering whether officers 
executing a home an·est pursuant to Pay- 
ton could also perform a protective sweep 
of the residence, the Supreme Court con- 
cluded that "[p]ossessing an an·est war- 
rant and probable cause to  believe  Buie 
was in his home, the officers were entitled 
to enter and to search anywhere in the 
house in which Buie might be found." Id.  
at 332-33, 110 S.Ct. 1093 (emphasis add- 
ed). According to the Sixth and Ninth 
Circuits, this passage is most  naturally 
read to mean that the Supreme Court 
intended the Payton "reason to believe" 
language to serve as a reference to proba- 
ble cause. See  Hardin,  539 F.3d at  416 n. 
6 ("Had the Court truly intended the 'rea- 
son to believe' language in Payton to set 
forth a new, lesser standard, surely the 
Court in Buie would have explained that 
the officers were entitled to be inside 
Buie's  residence  on  the  basis of  an arrest 

 
11. The Sixth Circuit has reconsidered its posi- 

tion on the issue. In Hardin, the Sixth Circuit 
rejected as dictum its previous  determination 
in United States v. Pruitt that reasonable belief 
is a less stringent standard than  probable 
cause, and, in new dictum, endorsed Judge 
Clay's concurring opinion in Pruitt that equat- 
ed the two standards . Hardin , 539 F.3d  at 
415 & n. 6 (citing United States v. Pruitt, 458 
F.3d 477, 490 (6th Cir.2006) (Clay, J., concur- 
ring)). 

12. As these courts have pointed out, Justice 
Whrte 's description of the majority opinion in 

Gorman, 314 F.3d at 1114.12 

As further evidence that reasonable be- 
lief amounts to probable cause, some of 
these Courts of Appeals have also consid- 
ered the Supreme Court's tendency to ex- 
plain and define the term "probable cause" 
using "grammatical analogues" of "reason 
to believe." Hardin, 539 F.3d at 416 n. 6 
(citing Pruitt, 458 F.3d at 490 (Clay, J., 
concu1Ting)). For example, the Court has 
described probable cause as requiring a 
"reasonable   ground   for   belief."    Pruitt, 
458   F.3d   at   490  (Clay,   J., concurring) 
(quoting Maryland v. Pringle,  540  U.S. 
366, 370-71, 124 S.Ct. 795, 157 L.Ed.2d 769 
(2003);  Ybarra v. Illinois, 444  U.S. 85, 91, 
100 S.Ct. 338, 62 L.Ed.2d 238 (1979)); see 
also  Illinois  v.  Gates,  462  U.S.  213, 243, 
103 S.Ct. 2317, 76 L.Ed.2d 527 (1983) (sug- 
gesting that "probable cause" is synony- 
mous with " 'reasonable grounds' to be- 
lieve"). 

Among the Courts of Appeals that have 
equated reasonable belief with probable 
cause, the Fifth Circuit is notable in that it 
has also concluded that "the courts that 
distinguish the terms have done so because 
'probable cause' is a term of art." See 
Barrera, 464 F.3d at 501 & n. 5 (citing 
United  States  v. Woods, 560 F.2d  660 (5th 

 
his dissent in Payton provides additional sup- 
port for interpreting Payton's "reason to be- 
lieve" language as a  reference  to  probable 
cause.  Hardin,  539  F.3d  at   410;   Gonnan, 
314 F.3d at 1114 & n. 10.  His  disagreement 
with the  majority  was  predicated  in  part  on 
his understanding that "under [the majority 's] 
decision, the officers apparently need an extra 
increment of probable cause when  executing  
the arrest warrant, namely, grounds to believe 
that tl;i.e suspect is within the dwelling."" Pay- 
ton,  445  U.S.  at   616   n.  13,  100  S.Ct.  1371 
(White, J., dissenting) (emphasis added). 
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Cir.1977); United States  v.  Route,  104 
F.3d 59, 62 (5th Cir.1997)). We do not 
necessarily agree with the suggestion in 
Barrera that the disagreement among the 
Circuits as to whether reasonable belief 
equates to probable cause is "more about 
semantics than substance." Id. The D.C. 
Circuit, for instance, appears to require 
significantly less evidence to support a be- 
lief of residency than the other Courts of 
Appeals, presumably in part as a result of 
its choice to depart from the  probable 
cause standard and the protections it af- 
fords. See, e.g., Thomas, 429 F.3d at 286 
(holding that officers had requisite reason- 
able belief to enter residence where arrest- 
ing marshals provided no testimony about 
where they had obtained the parolee's ad- 
dress except to say that an "investigation 
was  done"  and  the  address  "turned up"). 

We do agree \\ith the Fifth Circuit, how- 
ever, that probable cause has specialized 
usage and is not a standard typically ap- 
plied by police to settle a question of the 
kind before us about where an individual 
lives.13 Although the Supreme Court has 
long insisted on a "practical, nontechnical" 
definition   of  probable  cause,  Gates,  462 
U.S. at 231, 103 S.Ct. 2317 (quoting Brine- 
ga1· v. United States, 338 U.S. 160, 176, 69 
S.Ct. 1302, 93 L.Ed. 1879 (1949)), describ- 
ing it as a "fluid concept" that defies "re- 
duc[tion] to a neat set of legal rules," id. at 
232, 103 S.Ct. 2317, the fluidity of the 
concept   has   not   translated   into diverse 

 
13. The awkwardness that the Fifth Circuit has 

identified, of applying the probable cause 
standard in lhe Payton contexl, see Route, 104 
F.3d at 62, may be a function of the appellate 
courts' recasting of the Payton "reason to 
believe" standard-which the Supreme Court 
used to describe only whether  the  arrestee 
was present within the residence-as  a  two- 
part lesl in which thal same standard governs 
both whether the dwelling is the arrestee 's 
residence and whethe r the arrestee is inside. 
Applying the probable cause standard lo de- 
termine only whether the arrestee is present 
within  the home presents no such  difficulties. 

application. A close reading of the case 
law shows that the  Supreme  Court  uses 
the "probable cause" standard almost ex- 
clusively to assess the basis and strength .  
of an officer or magistrate's belief that a 
particular person has committed a particu- 
lar crime or that an article  subject  to 
seizure can be found at a particular loca- 
tion-in short, whether criminal activity is 
afoot. See, e.g., Bri negar, 338 U.S. at 175, 
69 S.Ct. 1302 ("The substance of all the 
definitions of probable cause is a reason- 
able ground for belief of guilt." (internal 
quotation marks omitted)). 

 
[3] The Supreme Court's general prac- 

tice of reserving probable cause language 
to these circumstances perhaps helps ac- 
count for the Eighth and Eleventh Cir- 
cuits' decision to simply treat reasonable 
belief as its own standard for purposes of 
applying the Payton test. The Eleventh 
Circuit in Magluta, observing that "it is 
difficult to define the Payton 'reason to 
believe' standard, or to compare the quan- 
tum of proof the standard  requires  with 
the proof that probable cause requires," 
side-stepped the  comparison  altogether 
and treated the inquiry as, in essence, its 
own reasonableness  determination.  44 
F.3d at 1535-36 (citing Woods, 560 F.2d at 
665); accord United States v.  Risse,  83  
F.3d 212, 216-17 (8th Cir.1996) (employing 
a similar test and citing Magluta ).14 Re- 

 
. Cf Steagald , 451 U.S . at 213-14 n. 7, 101 

S.Ct. 1642 ("[T]he plain wording of  the 
Fourth Amendment admits of no exemption 
from the warrant requirement when  the  
search of a home is for a person rather than  
for a thing."). 

 
14. Although Woods predated Payton, the Elev- 

enth Circuit has deemed lhe cases consistent. 
Magluta, 44 F.3d al 1536. Decisions of the 
former Fifth Circuit rendered prior to  Oclo- 
ber 1 , 1981, are precedent in the Eleventh 
Circuit . Bonner v. City of Prichard, 661 F.2d 
1206 , 1209 (I Ith Cir.1981) (en bane). 
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lying on the same case law as the Fifth 
Circuit in Barrera, the Eleventh Circuit 
thus opted for a  "practical  interpretation 
of Payton " that resembles probable cause 
in that "in order for law enforcement offi- 
cials to enter a residence to execute an 
a1Test wa1Tant for a resident of the prem- 
ises, the facts and  circumstances  within 
the knowledge of the law enforcement 
agents, when viewed in the totality, must 
warrant a  reasonable  belief  that the  loca- 

. tion to be searched is the suspect's dwell- 
ing, and that the suspect is within the 
residence at the time of  entry."  Magluta, 
44 F.3d at 1535; cf Gates, 462 U.S. at 238, 
103 S.Ct. 2317 (explaining that, for pur- 
poses of a probable cause determination, a 
"totality  of  the circumstances" analysis re- 

making a forced entry is the only conclu- 
sion commensurate with the constitutional 
protections the Supreme Court has accord- 
ed to the home. 

We consider first the Court's use of the 
term "reason to believe" in Payton and 
other criminal cases. On careful reading, 
Payton appears to be a case in which the 
Court used the  terms  "probable  cause" 
and "reason to believe" in close proximity 
and interchangeably. This is readily ap- 
parent when we examine how the Payton 
Court couched its analysis. Expressly 
"put[ting] to one side related  problems  
that are not presented today," the Court 
noted that neither of  the  consolidated 
cases before it in Payton involved exigent 

quires the magistrate issuing a warrant· circumstances or consent, the home of a 
"simply to make a practical, common-sense 
decision whether . . . there is a fair proba- 
bility that contraband or evidence of a 
crime will be found in a particular place."). 

 
C. Reasonable belief as probable 

cause 
Having considered the different ap- 

proaches of our sister Circuits and their 
reasoning where provided, we join the 
Fifth, Sixth, Seventh and Ninth Circuits in 
holding that Payton 's "reason to believe" 
language amounts to a probable cause 
standard. 15 As explained more fully be- 
low, we do so for two reasons. First, the 
Supreme Court's use of the phrase "reason 
to believe," when considered in the context 
of Payton and more generally the Comt's 
Fourth Amendment jurisprudence, sup- 
ports a probable cause standard. Second, 
and more fundamentally, requiring  that 
law enforcement officers have probable 
cause to believe their suspect resides  at 
and is present within the dwelling before 

 
15. The Seventh Circuit has stated its "in- 

clin[ation] to adopt the view ... that 'reason- 
able belief' is synonymous with probable 
cause," Jac kson, 576 F.3d at 469, and the 

third party, or allegations "that the police 
lacked probable cause to believe that the 
suspect was at home when they entered." 
Payton, 445 U.S. at 582--84, 100 S.Ct. 1371. 
It is within this carefully bounded factual 
framework-the search of an  an·estee's 
home without exigent circumstances or 
consent but with probable cause to believe 
he was present-that the  Court  concluded 
its decision with the observation that "an 
arrest warrant founded on probable cause 
implicitly carries with it the limited au- 
thority to enter a dwelling in which the 
suspect lives when there is reason to be- 
lieve the suspect is within." Id. at 603, 100 
S.Ct. 1371. 

Payton is not an anomaly. On several 
occasions, the Supreme Court has used the 
very same "reason to believe"  language 
that appears in Payton as a stand-in for 
"probable cause." For example, in the 
landmark case Berger v. New York, 388 
U.S. 41, 87 S.Ct. 1873, 18 L.Ed.2d 1040 

 
Sixth Circuit has endorsed the view that the 
two standards arc synonymous in what it con- 
ceded was dictum , Hardin, 539 F.3d at 415- 
16 & n. 6. 
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(1967), where the Court held that the wire- 
tapping statute in question violated the 
Fourth Amendment because it authorized 
suspicionless eavesdropping, the Court ex- 
plained that "[t]he purpose of the probable 
cause requirement of the Fourth Amend- 
ment [is] to keep the state out of constitu- 
tionally protected areas until it has reason 
to believe that a specific crime has been or 
is being committed." Id. at 59, 87 S.Ct. 
1873 (emphases added). In Gerstein v. 
Pugh,   420   U.S.  103,   95  S.Ct.   854, 43 
L.Ed.2d 54 (1975), the Court likewise ob- 
served that at common law the justice of 
the peace would "determine whether there 
was reason to believe the prisoner had 
committed a crime" and that this "initial 
determination of probable cause" could be 
reviewed on a writ of  habeas corpus.  Id.  
at  114-15, 95 S.Ct. 854.   And in Cardwell 
v.  Lewis,  417  U.S.  583, 94 S.Ct. 2464, 41 
L.Ed.2d 325 (1974) (plurality opinion), af 
ter recounting all of the evidence that es- 
tablished that police had "probable  cause 
to search [the suspect's] car," the Court 
concluded that the resulting composite 
"provided reason to believe that the  car 
was used in the commission of the crime." 
Id. at 592, 94 S.Ct. 2464.  Examples of this 

 
16. We recognize that there are limits to pars- 

ing language alone to determine what the 
Supreme Court intended by its use of the 
phrase " reason to believe" in Payton, because 
the Court has not adhered to hard and  fast 
rules when using " reasonableness " language. 
For example. the Court has sometimes re- 
ferred to "reasonable belief'' when discussing 
"reasonable  suspicion ,"   see,  e.g.,  Buie, 494 
U.S. at 336- 37 , 110 S.Ct. 1093; United States 
v. Place, 462 U.S. 696,  703-04,  103  S.Ct. 
2637, 77 L.Ed.2d 110 (1983),  a  practice  that 
has been cited by at least one Court of  Ap-  
peals to suggest Payton may require less than 
probable  cause,  see,  e.g.,  Pruitt ,  458   F.3d at 
484. The Court's references to "reasonable 
belief" outside the Payton context, however, 
have little relevance to our inquiry, particu- 
larly as the phrase "reasonable  belief '  does 
not actually appear in Payton and using it as 
shorthand  for  "reason  to believe"  is an adap- 

kind serve to undercut the D.C. Circuit's 
conclusion that Payton ' s "reason to be- 
lieve" should be construed loosely simply 
because the Court elected to use a phrase 
other than "probable cause"  to  describe 
the requisite belief law enforcement must 
have that an arrestee is present in his 
dwelling at the time of the search. Thom  
as, 429 F.3d at 286. 

[4] Although the language of Payton 
and the Supreme Court's other Fourth 
Amendment decisions provides strong sup- 
port for interpreting reasonable belief as a 
probable cause standard, it is the nature of 
the privacy interests at stake that solidifies 
our conclusion.16 Without question, the 
home takes pride of place in our constitu- 
tional jurisprudence.  As  the  Supreme 
Court has reiterated on numerous occa- 
sions, "when it comes to the Fourth 
Amendment, the home is first among 
equals. At the Amendment's 'very core' 
stands 'the right of a man  to retreat  into 
his own home and there be free from 
unreasonable governmental intrusion.' " 
Florida  v.  Jardines ,  -  U.S.  --,   133 
S.Ct. 1409, 1414, 185 L.Ed.2d  495 (2013) 
(quoting Silverman v. United States, 365 
U.S. 505, 511, 81 S.Ct. 679, 5 L.Ed.2d 734 

 
tation of the Courts of Appeals . Conversel y,  
our holding today that  the " reason to  believe" 
or short-hand "reasonable belief ' standard 
equates to probable cause is limited  to  the 
Payton context and should not be construed to 
mean that "reasonable belief," "reasonable 
grounds to believe, " or a substantially simila r 
iteration  means  probable  cause  in  other  cir - 
cu mstances . While the Suprem e Court has 
occasionally   discussed   reasonable   suspicion 
in terms of "reasonable belief," for example, 
reasonable suspicion is "obviously less de- 
manding" than  probable  cause,  United  States  
v. Sokolow, 490 U.S .  I, 7, 109  S.Ct. 1581 , 104 
L.Ed .2d l (1989), and nothing we have said 
today bears on that line of cases, see,  e.g., 
United   States  v.   Arvizu,  534   U.S .   266, 122 
S.Ct.  744,  151  L.Ed .2d  740  (2002); Alabama 
v. White, 496 U.S. 325, 110 S.Ct. 2412 , 110 
L.Ed.2d 301 (1990); Terry v. Ohio , 392 U.S . I, 
88 S.Ct. 1868 , 20 L.Ed.2d 889 (1968). 
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(1961)). Indeed, such intrusion  is  "the  
chief evil against which the wording of the 
Fourth Amendment is directed." Payton, 
445 U.S. at 585, 100 S.Ct. 1371. 

The vaunted place of the home in our 
constitutional privacy jurisprudence was 
central to the Supreme Court's analysis in 
Payton and Steagald. See, e.g.,  Payton, 
445  U.S.  at  585-90,  100 S.Ct.  1371; Steag- 
ald,  451  U.S.  at  220,  222,  101  S.Ct. 1642. 
These cases together provide insight that 
neither case provides alone-insight that 
leads inexorably to the conclusion that the 
Circuit-created two-prong test is workable 
only if governed by a robust reasonable- 
ness standard akin to probable cause, and 
that anything less would defeat the "strin- 
gent . , . protection" the home is due. 
United States v. Martinez-Fuerte, 428 
U.S.  543,  561,  96 S.Ct. 3074,  49 L.Ed.2d 
1116 (1976) (private homes are "ordinarily 
afforded the most stringent Fourth 
Amendment protection"). 

On one hand, adopting a too-rigorous 
interpretation of "reason to believe" seems 
at odds with the portion of Payton leading 
up to the Court's articulation of the "rea- 
son to believe" rule: 

It is true that an arrest warrant require- 
ment may afford less protection than a 
search warrant requirement, but it will 
suffice to interpose the magistrate's de- 
termin ation of probable cause between 
the zealous officer and the citi zen . If 
there is sufficient evidence of a citizen's 
participation in a felony to persuade a 
judicial officer that his a1Test is justified, 
it is constitutionally reasonable to re- 
quire him to open his doors to the offi- 
cers of the law. Thus, for Fomth 
Amendment purposes, an arrest watTant 
founded on probable cause implicitly 
carries with it the limited authority to 
enter a dwelling in which the suspect 
lives when there is reason to believe the 
suspect is within. 

Payton, 445 U.S. at 602-03, 100 S.Ct. 1371 
(emphasis added). This language seems to 
cut against interpreting the "reason to be- 
lieve" standard too stringently insofar as 
the Court clearly indicates that the proba- 
ble cause determination required for an 
arrest warrant already offers much of the 
requisite protection. Payton, by its terms, 
however, applies only with respect to an 
individual for whom an arrest warrant has 
been issued and with respect to the place 
where he resides. See id. at 583, 100 S.Ct. 
1371. 

On the other hand, where there is uncer- 
tainty about where the arrestee resides-a 
situation not presented in Payton but en- 
compassed within the Circuit-created two- 
prong test-we  must  take  care  not  to 
adopt an interpretation of "reason to be- 
lieve" that requires of law enforcement so 
little evidence that an arrestee resides at a 
dwelling as to expose all dwellings to an 
unacceptable risk of police error and war- 
rantless entry. Here, Steagald comes into 
play, for to adopt such an interpretation 
would be to disregard the explanation the 
Court provides there for why it chose to 
distinguish Payton and to conclude, in ef- 
fect, that the homes of fugitives and non- 
fugitives are entitled to  different  degrees 
of Fourth Amendment protection: 

Because an arrest wan·ant  authorizes 
the police to deprive a person of his 
liberty, it necessarily also authorizes a 
limited invasion of that person's privacy 
interest when it is necessary to  arrest 
him in his home. This analysis, howev- 
er, is plainly inapplicable when the po- 
lice seek to use an arrest warrant as 
legal authority to enter the home of a 
third party to conduct a search. Such a 
warrant embodies no judicial determina- 
tion whatsoever regarding the person 
whose home is to be searched.  Because 
it does not authorize the police to de- 
prive the third person of his liberty, it 
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cannot embody any derivative authority 
to deprive this person of his interest in 
the privacy of his home. Such a depri- 
vation must instead be based on an inde- 
pendent showing that a legitimate object 
of a search is located in the third party's 
home. We have consistently held, how- 
ever, that such a determination is the 
province of the magistrate, and not that 
of the police officer. 

Steagal,d, 451 U.S. at 214 n. 7, 101 S.Ct. 
1642 (emphasis added). Like Payton, 
Steagald does not contemplate the possi- 
bility of uncertain residency, nor does it 
address the proper means of resolving that 
uncertainty. But read  alongside  Payton, 
the Court's reasoning in Steagald makes 
clear that its determination of  the legality 
of a forced home entry in  this  context 
turns on whether the officer has the bene- 
fit of some type of probable cause determi- 
nation by a neutral arbiter, be that by way 
of  an  arrest  warrant  or  search  waITant. 

[5] Given this precedent and the con- 
stitutional principles at stake, law enforce- 
ment armed with only an arrest warrant 
may not force entry into a home based on 
anything less than probable cause to be- 
lieve an arrestee resides at and is then 
present within the residence. A laxer 
standard would effect an end-run around 
the stringent baseline protection estab- 
lished in Steagald and render all private 
homes-the most sacred of Fourth 
Amendment spaces-susceptible to search 
by dint of mere suspicion or uncorrob- 
orated information and without  the bene- 
fit of any judicial determination. Such in- 
trusions are "the chief evil against which 
the wording of the Fourth Amendment is 
directed." Payton, 445 U.S. at 585,  100 
S.Ct . 1371. We therefore  join  those 
Courts of Appeals that have held that 
reasonable belief in the Payton context 
"embodies the same standard of reason- 
ableness    inherent   in    probable   cause." 

Gorman, 314 F.3d at 1111; accord Bar- 
rera, 464 F.3d at 501. 

 
D. Application 
[6] Having defined the reasonable be- 

lief standard as equivalent to probable 
cause, we have no trouble concluding that 
law enforcement did not meet that stan- 
dard as to either prong of the Payton test 
here, and the District Court erred in con- 
cluding otherwise. 

[7] To make a probable cause determi- 
nation, we must consider the "totality  of 
the circumstances," Silveus, 542 F.3d at 
1000 (citing Gates, 462 U.S. at 238, 103 
S.Ct. 2317), which, in the context of sec- 
ond-hand information, encompasses consid- 
erations such as the basis and reliability of 
the information and the receiving officer's 
ability to corroborate its content, United 
States v. Ritter, 416 F.3d 256, 262-64 (3d 
Cir.2005) (citing Alabarna v. White, 496 
U.S. 325, 110 S.Ct. 2412, 110 L.Ed.2d 301 
(1990).) 

Here, to meet Payton's first prong, Dep- 
uty Marshal Duncan relied entirely on in- 
formant tips and the word of another de- 
tective but provided little information by 
which the District Court could assess the 
information he obtained. At the suppres- 
sion hearing, Deputy Marshal Duncan ex- 
plained only that he had based his belief 
that the intended arrestee, Rivera, lived at 
the North 13th Street address on informa- 
tion conveyed to him by another officer 
and by informants. He  did  not  identify 
the number of informants, their reliability 
based on any prior interactions he may 
have had with them, the specific informa- 
tion they related, or even whether he ob- 
t.ained information from "informants  on 
the street" firsthand or through the other 
officer. App. 36.  Nor  did  he  describe 
with any specificity the information provid- 
ed by that other officer or the  basis  for 
that officer's statement. See W hitele y v. 
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Warden, 401 U.S. 560, 568, 91 S.Ct. 1031, 
28 L.Ed.2d 306 (1971) ("[A]n otherwise 
illegal arrest cannot be insulated from 
challenge by the decision of the instigating 
officer to rely on fellow officers to make 
the arrest."); Rogers v. Powe[4 120 F.3d 
446, 453 (3d Cir.1997) ("[S]tatements by 
fellow officers conveying that there is 
probable cause for a person's arrest, by 
themselves, cannot provide the "facts and 
circumstances" necessary to support a 
finding of  probable cause.       The legality 
of a seizure based solely on statements 
issued· by fellow officers depends on 
whether the officers who issued the state- 
ments possessed the requisite  basis  to 
seize the suspect."). 

In his trial testimony, moreover, Deputy 
Marshal Duncan cast further doubt on the 
reasonableness of his belief that the dwell- 
ing was Rivera's residence when he ex- 
plained that the officers knocked vigorous- 
ly and waited at the door for a prolonged 
period in part because "[t]he address was 
not the address of record for Mr. Rivera,  
so we wanted to knock and attempt to gain 
contact with somebody inside and gain 
their consent to search the address." App. 
138. This explanation suggests that, at 
the time of entry, Deputy Marshal Duncan 
not only had limited basis to believe Rivera 
resided at the apartment but also pos- 
sessed evidence that gave him significant 
doubt. Cf Hill, 649 F.3d at 263-64 (offi- 
cers did not have reason to believe arres- 
tee was present, because, among other 
things, police had documented another res- 
idence for arrestee based on a recent traf- 
fic citation, and· the lead officer on the 
scene testified that he did not believe the 
ruTestee would be present). 

Nor are we persuaded that the Govern- 
ment met its burden as to Payton 's sec- 
ond prong, i.e., that it established probable 
cause to believe Rivera was present in the 
apartment by way of the suspicious sounds 

the officers heard coming from inside. 
True, the Government's burden at  this 
stage is not onerous, for the threshold 
determination that there is probable cause 
to believe the home is the ru-rest ee's resi- 
dence not only entitles that home to lesser 
protections under Payton but also, as a 
logical matter, increases the likelihood the 
arrestee can be found within it. See Pay- 
ton, 445 U.S. at 602, 100 S.Ct. 1371 (recog- 
nizing "that an arrest warrant requirement 
may afford less protection than a search 
warrant requirement"). Thus, once the 
predicate of residency is established, that 
alone cruTies significant weight in estab- 
lishing probable cause to believe the arres- 
tee is present, necessarily reducing the 
quantum of proof needed  to  meet  Pay- 
ton 's second prong in the totality of the 
circumstances analysis. 

Ultimately, however, that analysis must 
be made on a case-by-case basis, account- 
ing not only for the fact that there is an 
increased likelihood the arrestee will be 
found in his own home but also for other 
indicia supporting law enforcement 's belief 
that the suspect is then inside. See, e.g., 
United States v. Diaz, 491 F.3d 1074, 1078 
(9th Cir.2007) (officers reasonably believed 
that arrestee was home because he himself 
told government agents that he was usual- 
ly home during the day, they knew he 
worked at home as a mechanic, and when 
they had previously visited he was absent 
only once); Pruit 458 F.3d at 483 (offi- 
cers had reasonable belief parolee was in- 
side the residence where, among other 
things, an individual exiting the residence 
matched the parolee's picture to the per- 
son selling drugs inside); United States v. 
Beck, 729 F.2d 1329, 1331-32 (11th Cir. 
1984) (per curiam) ("Beck's car, identified 
by the agents, was parked nearby; and it 
was reasonable to believe that one would 
be at home at 7:30 a.m. and be sound 
asleep " (footnote omitted)). 
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Here, because the officers lacked proba- 
ble cause to believe Rivera lived in the 
home, mere signs of life inside, even if 
suspicious, could not establish probable 
cause to believe he was present and could 
not justify their warrantless entry into 
Vasquez-Algarin's  apartment.  Indeed, 
such bootstrapping would be clearly unten- 
able as a logical matter, for law enforce- 
ment cannot compensate for the deficiency 
of the information underlying its  belief 
that a suspect even lives at a particular 
residence by way of generic evidence indi- 
cating merely that someone is inside the 
home. Cf Shea v. Smith, 966  F.2d  127, 
131 (3d Cir.1992) (observing that "[i)f the 
police lack probable cause to believe the 
suspect is an actual resident , but have 
probable cause to believe  he's  present, 
they must get a search warrant." (quoting 
Harper, 928 F.2d at 896)). 

In sum, we note that on both prongs of 
the Payton test, the information that law 
enforcement relied upon to justify break- 
ing into Vasquez-Algarin's apartment con- 
trasts sharply in kind and  quantity  from 
the information deemed sufficient by this 
Court and other Courts of Appeals apply- 
ing the probable cause standard. See, e.g., 
V ea/,,  453  F.3d   at   168  (officers  lawfully 
entered the home of the arrestee's wife 
where the parole violation warrant indicat- 
ed he was no longer living at his  last 
known address and listed his wife as a 
possible lead, his former landlord reported 
that the couple had lived together in the 
apartment they rented from him, and the  
car the a1Testee allegedly drove was regis- 
tered to his wife and parked near her  
home); Route, 104 F.3d at 62-63 (officer 
confirmed that the arrestee's credit card 
applications , utility bills and vehicle re gis- 
tration matched the address of the resi- 
dence, and at the residence observed a 
known associate backing out of the drive- 
way, another vehicle in the driveway, and 
noise coming from a television inside the 

home); Jackson, 576 F.3d at 469 (conclud- 
ing "the police had enough evidence to 
easily satisfy a probable cause standard" 
where they received a tip that the arrestee 
was residing at a  friend's  apartment  and, 
on their arrival, the arrestee's girlfriend 
confirmed he was inside). 

[8] Just as private citizens are provid- 
ed protection from mistaken arrest by the 
requirement that law enforcement have 
probable cause to believe they committed 
the crime in question, private homes must 
be protected from mistaken entry by, at 
minimum, a probable cause determination 
as to whether the suspect  sought  even 
lives there. Because the officers lacked 
information sufficient to meet that thresh- 
old in this case, their entry into Vasquez- 
Algarin's home and the subsequent 
searches were unconstitutional, and, ab- 
sent some exception to the exclusionary 
rule, the evidence they seized should have 
been suppressed. We turn, then, to  the 
Gove rnment's argument that one such ex- 
ception is applicable. 

 
E. The goodfaith exception 
[9] The Government argues that even  

if officers unlawfully entered Vasquez-Al- 
garin's home, his conviction should stand 
because the exclusionary rule has no appli- 
cation and the evidence is admissible un- 
der the good-faith exception where law 
enforcement's conduct was not "deliberate, 
reckless, or grossly negligent."  Gov't  Br. 
at 24-25 (citing Herring v. United States, 
555 U.S. 135, 129 S.Ct. 695, 172 L.Ed.2d 
496 (2009)). We are not persuaded  on 
these facts by the Government's invocation 
of the good-faith exception. 

The Supreme Court has "over time ap- 
plied [the] good-faith exception across a 
range of cases" where applying the exclu- 
sionary mle would not "yield 'appreciable 
deterrence.' " Davis v. United States, 564 



U.S. v. VASQUEZALGARIN 
Cite as 821 F.3d 467 (3rd Cir. 2016) 

483 
 

U.S. 229, 131 S.Ct. 2419, 2426,  2428, 180 
L.Ed.2d 285 (2011) (quoting United States 
v. Janis, 428 U.S. 433, 454, 96  S.Ct. 3021, 
49 L.Ed.2d 1046 (1976 ). For example, the 
Court has held that, under the good-faith 
exception, evidence need not be sup- 
pressed where police conduct a search in 
"objectively reasonable reliance" on a 
search warrant subsequently deemed in- 
valid, United States v. Leon, 468 U.S. 897, 
922, 104 S.Ct. 3405, 82 L.Ed.2d 677 (1984), 
or on a statute subsequently held unconsti- 
tutional, Illinois v. Krull,, 480 U.S. 340, 
360, 107 S.Ct. 1160, 94 L.Ed.2d 364 (1987). 

Drawing on this line of cases, in Davis, 
the Supreme Court held that "[e]vidence 
obtained during a search conducted in rea- 
sonable reliance on binding precedent is 
not subject to the exclusionary rule." 131 
S.Ct. at 2429. And in our en bane decision 
in United States v. Katzin, 769  F.3d 163 
(3d Cir.2014), this Court, in turn, relied on 
Davis and the Supreme Court's prior good-
faith decisions to conclude that the 
exception applies not only where law en- 
forcement agents act on binding appellate 
precedent but also, and more fundamental- 
ly, where the officers act "upon an objec- 
tively reasonable good faith belief in the 
legality of their conduct ." Id. at 182. 

In neither respect is the exception war- 
ranted in this case. First, the Government 
does not purport to rely on binding appel- 
late precedent for its assertion that the 
officers had sufficient information to forci- 
bly enter Vasquez-Algarin's home, nor 
could it in view of the binding Supreme 
Court authority in Payton and Steagaui, 
that points the other way. Even Her- ring-
which the Government cites not as binding 
appellate precedent on these facts but for 
the general proposition that a find- ing of a 
Fourth Amendment violation does not 
compel automatic reversal-weighs in favor 
of suppression. Herring involved a county's 
inadvertent failure to update its 

database concerning a recalled arrest war- 
rant-"isolated negligence attenuated from 
the anest" that the Court determined was 
not "sufficiently deliberate · that exclusion 
can meaningfully deter it" or "sufficiently 
culpable that such deterrence is worth the 
price paid by the  justice  system."  555 
U.S. at 137-38, 144, 129 S.Ct. 695. In 
contrast, here we are confronted not with 
an inadvertent recordkeeping error  but 
with a deliberate decision to force entry 
into a home based on only vague and 
uncorroborated information as to whether 
the subject of the arrest wa1Tant  even 
lived there. The gulf between  this  case 
and Herring is only reinforced by Deputy 
Marshal Duncan's trial testimony acknowl- 
dging documentation in  his  possession 
that caused him concern that this was a 
third-party residence for which he needed 
consent to search. 

We thus turn to the second and more 
fundamental inquiry we undertook in Kat- 
zin, the "objectively ascertainable question 
whether a reasonably well trained officer 
would have known that the search was 
illegal under all  of  the  circumstances." 
769 F.3d at 179 (quoting Leon, 468 U.S. at 
922 n. 23, 104 S.Ct. 3405). In making this 
determination, we consider the decisions 
set forth by the Supreme Court, our Court 
and our sister Circuits. See id. at 182-84. 
As is apparent from our survey of the case 
law, however, those decisions also favor 
suppression. 

Read together, Payton and Steagald 
make clear that, because of the sanctity of 
the home, nothing less than probable cause 
is appropriate when it comes to determin- 
ing whether a home belongs to an arrestee 
and to undertaking a forced entry on the 
basis of an arrest warrant alone. See  su- 
pra Section II.A. As for our own prece- 
dent, although we have clarified today that 
"reasonable belief' in the Payton context 
does indeed amount to probable cause, our 
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decisions to date have assumed as much 
and used probable cause as the applicable 
standard. See Veal, 453 F.3d at 167 n. 3; 
Agnew, 407 F.3d at  196.  Lastly,  where 
this Corut and our sister Circuits have 
upheld the validity of police entries into 
homes under Payton, it has been on the 
basis of far more specific and reliable in- 
formation than what the officers relied 
upon here to enter Vasquez-Algarin's 
apartment, see Section II.D, and converse- 
ly, where the only evidence available has 
been of such meager quantity and quality, 
the Coruts of Appeals have held that sup- 
pression is appropriate, see, e.g., Werra., 
638 F.3d at 341; Hardin , 539 F.3d at 427. 
Thus, in contrast with Katzin, where "[t]he 
constellation of circumstances that ap- 
peared to authorize [the officers'] conduct 
included well settled principles of Fourth 
Amendment law as articulated by the Su- 
preme Court [and] a near-unanimity of 
circuit coruts applying these principles to 
the same conduct," 769 F.3d at 182, the 
very opposite is true here. 

[10] We do not take lightly the "signifi- 
cant social costs of suppressing reliable, 
probative evidence." Id. However, we are 
compelled to enforce the exclusionary rule 
where law enforcement officers, "at the 
time they acted, would have or should have 
known their [conduct] w[as] unconstitu- 
tional." Id. at 179. The Government's 
argument in this case boils down to the 
proposition that law enforcement officers 
may forcibly enter a home based on noth- 
ing more than the  general  representation 
of another law enforcement officer and the 
vague and uncorroborated asse1tions of 
unidentified informants that the intended 
a1Testee lives there. We reject this posi- 
tion as inconsistent with fundamental 
Fourth Amendment principles and the lan- 
guage and logic of Supreme Court prece- 
dent governing  in-home  an·ests.  Given 
the dictates of Payton and Steagald, our 

prior applications of Payton in Veal and 
Agnew, and the out-of-Circuit precedent 
consistently holding law enforcement to a 
higher bar than what  was  proffered  here 
to justify a forced home entry, we conclude 
the officers' conduct was, at a minimum, 
"grossly negligent," and thus was "suffi- 
ciently deliberate that exclusion can mean- 
ingfully deter it, and sufficiently culpable 
that such detenence is  worth  the  price 
paid by the justice system." Herring, 555 
U.S. at 144, 129 S.Ct. 695. 

 
III. Conclusion 

For the foregoing reasons, we will re- 
verse the District Court's denial of Vas- 
quez-Algarin's motion to suppress, vacate 
the conviction, and remand for proceedings 
consistent with this opinion. 
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