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1. The Concept of Copyrighttc \l1 "The Concept of Copyright
1. History and Overviewtc \l2 "History and Overview
1. Copyright is the "metaphysics of the law."  It is a form of property law, but it is relatively different than real property law.  The interest is in something that does not have an embodiment, but unless that something has been reduced to tangible form, you cannot claim a copyright.

1. Several different reasons for why a copyright exists:

1. Personality theory: notion that there is something deeply important about the work of someone=s mind.  One of the most important parts of a personality is the creative outflow.

1. Economic theory (public goods theory): Things covered by copyright and released to the public can be reproduced.  There is no way the author can get any economic benefit because the author no longer has any type of scarcity.  Copyright law is providing an artificial scarcity to enable the author to extract enough economic benefits to cover the cost of work.  This is a strict theory. All you're doing is combating the public goods problem.  Thus, copyright should be limited strictly only to keep up the stream of production.

1. Encouragement theory: copyright exists to encourage authors to participate in the public service of creating works.  We want to give them rewards for engaging in this work.  If that work creates income, the author has a prima facie claim to that income.

1. U.S. copyright law is derived from England.  The Statute of Anne created protection for authors.  Whatever legal protection the author received did not kick in until the work was published.  This was the model for U.S. copyright law until the adoption of the Copyright Act of 1976.

1. U.S. copyright law can be broken down into three primary regimes:

1. Up to 1978 (Copyright Act of 1976)

1. 1978-1989 (Before the Berne Convention)

1. post-1989 (Today's regime)

1. Standard for copyrightability: if it is a writing in tangible form and has some type of authorship, you are purportedly given a right of copyright.

1. Burrow-Giles Lithographic v. Sarony (S.Ct. 1884) (p.30): Oscar Wilde photograph case.  What standards have to be met to qualify for copyright?  Here, S.Ct. found that a photograph of Oscar Wilde was a copyrightable writing because, even though it was a mechanical reproduction of  a person's real physical features, it included original expression by the author sufficient to qualify for copyright.

1. Bleistein v. Donaldson Lithographing (S.Ct. 1903) (p.35): S.Ct. upheld copyright protection for a Wallace Circus poster.  Constituted original expression, and the fact that it had a utilitarian purpose (advertisement) is irrelevant.  Courts should not impose their judgments about the value of works.

1. Copyright Compared with Other Forms of Intellectual Propertytc \l2 "Copyright Compared with Other Forms of Intellectual Property
1. Patents

1. For a long time, patents and copyrights were thought to be mutually exclusive.  Copyrights apply to writings, expressive works.  Patents protect things intended to be useful, to do something, some sort of functionality.  The number of things that actually get patented is relatively low.

1. Computer software has thrown the paradigm of completely separation into doubt.  Today it is now possible to have a patent and a copyright on the same work (e.g. a computer program).

1. Graham v. John Deere (S.Ct. 1965) (p.51): Criteria for receiving a patent are usefulness, novelty, and nonobviousness.  S. Ct. addresses nonobviousness in this case.  Three factors to consider: (1) the scope and content of the pertinent prior art; (2) differences between the pertinent prior art and the invention at issue; and (3) the ordinary level of skill in the pertinent art.

1. Alfred Bell v. Catalda (2d Cir. 1951) (p.57): π had made mezzotint engravings of public-domain oil paintings.  Judge Frank found that this particular engraving is eligible for copyright because, although the purpose was to replicate the original painting as closely as possible, there had to be a distinguishable variation, regardless of intent.  This case, however, is in doubt after the S.Ct. decision in Feist Publications v. Rural Telephone Service, which held that labor is not a substitute for originality.

1. '102(a) says that copyright protection subsists in original works of authorship.  But original is taken in the sense of "to originate", to come from.  This is a very low standard.  Zimmerman is dismayed at the ease with which crappy work receives copyright protection.

1. Trademarks

1. Trademarks are a way of identifying the source of the goods.  It enables companies to trade on goodwill without letting someone either capitalizing on the goodwill or destroying it.  It also protects consumers because it gives them a standard and solidifies the source of information.

1. Trade-Mark Cases (S.Ct. 1879) (p.62): S.Ct. decided that the patent and copyright clause of the Constitution was not broad enough to cover trademark.  The Lanham Act (federal trademark statute) is authorized by the Commerce Clause.  Presumptively, it must be affected by interstate commerce to be covered by the Lanham Act.  Another way to read this is that Congress does not have this authority under the Constitution, and trademark law is the jurisdiction of the states.  This breed a cloud of uncertainty over federal trademark law, which leads to the question of whether Congress should create an IP regime to cover areas that don't fall neatly within patent or copyright.

1. Lanham Act '43A is often used in conjunction with copyright claims but gets at different problems.  It enables those with no copyright claim to get copyright-like protection.  For example, the Dr. Seuss case (p. 72) and Chamberlain (p.71).  The claim is that the subsequent work would damage reputation.  The court didn't buy it in Chamberlain.

1. Warne v. Book Sales (S.D.N.Y. 1979) (p.72): Peter Rabbit drawings.  The claim of property right comes out of trademark theory, not copyright.  Claim was that their editions of the Peter Rabbit public domain stories were associated with the specific drawings.  Δ requested summary judgment, which was denied.  Titles, specific phrases, etc. are not traditionally copyrightable, but they may serve as a trademark.  Trademark right goes on forever as long as the mark is used continuously.  If the drawing has a copyright, it probably belonged to Potter or original publisher.  Now it rests in the public domain.  But now this trademark claim is removing a drawing from the public domain.  Clever trademark lawyers found a way of cannibalizing public domain, and what constitutes trademark has expanded over time.

1. Silverman v. CBS (2d Cir. 1989) (p. 227): Someone wanted to write a play making a satirical use of characters from the Amos 'n Andy Show.  CBS sued, arguing it had a trademark on the names of characters and taglines.  This kind of claim shows trademark claims side by side with copyright.

1. Chattels

1. Forward v. Thorogood (1st Cir. 1993) (p.78): Forward tries to make a record from a pre-1796 Thorogood demo tape.  Forward argues that the copyright is bound with the physical object ("common law copyright").  Courts had previously held that common law copyright could be transferred without a writing.  Presumption that if someone received the object, they got the common law copyright along with it.  Encouragement to publish the material.  The court here rejects the presumption because the '76 Act created a fundamental change in common law copyright.  Every unpublished work is covered now by statutory copyright.  They recognize that the band could not protect this permanently, so the court abandons common law copyright.

1. First-dale doctrine ('109): anybody who owns a copy of the work is free to transfer it without objection of copyright lender.  She cannot necessarily make more copies, but she can do what she wants to with her copy.

1. It isn't enough to put the work into tangible form.  It has to have the authority of the author to count as a "fixed" work.

2. Copyrightable Subject Mattertc \l1 "Copyrightable Subject Matter
2. Basic Conceptstc \l2 "Basic Concepts
2. '102(a) provides that copyright subsists "in original works of authorship fixed in any tangible medium of expression, now known or later developed, from which they can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device."  Two important requirements:

2. The work of authorship must be "original"

2. The work must be "fixed" in a tangible medium.

2. Original Works of Authorship

2. "The sine qua non of copyright is originality.  To qualify for copyright protection, a work must be original to the author. . . . Original, as the term is used in copyright, means only that the work was independently created by the author (as opposed to copied from other works), and that it possesses at least some minimal degree of creativity. . . . To be sure, the requisite level of creativity is extremely low; even a slight amount will suffice.  The vast majority of works make the grade quite easily, as they possess some creative spark, 'no matter how crude, humble or obvious' it might be.  Originality does not signify novelty; a work may be original even though it closely resembles other works so long as the similarity is fortuitous, not the result of copying. . . . Originality is a constitutional requirement."  Feist (p. 86).

2. Magic Marketing (W.D.Pa. 1986) (p. 86): π designed envelopes with a strip and phrases like "Priority Message: Contents Require Immediate Attention".  The court found the enveloped insufficiently original to merit copyright protection.  The phrases were dictated solely by functional considerations.  The envelopes were generic in nature.  The phrases and stripes were too trivial and insignificant to support a finding of even minimal creativity.  What is it that they are trying to claim a copyright on?  Phrases with stripes.  This is based on a hybrid of literary and graphic work.

2. Sebastian Int'l (D.N.J. 1987) (p. 89): Label on WET4 hair care product given copyright protection.  Here, it's a lot of words.  What is the test for originality?  This question comes up over and over again.  Courts have not done a good job of defining the issue.  As a result, there are many cases on the margin.

2. Fixation in Tangible Form

2. A work would be considered "fixed in a tangible medium of expression" if there has been an authorized embodiment in a copy or phonorecord and if that embodiment "is sufficiently permanent or stable" to permit the work "to be perceived, reproduced, or otherwise communicated for a period of more than transitory duration."  The work is regarded as "fixed" if a fixation is being made at the same time as the transmission.

2. Video games: courts have rejected the argument that video games and their visual displays are not eligible for copyright because they depend on the player's input and are thus not fixed.  Courts have held that the program that runs the game is fixed on the chip or disk, and that the repetitive nature of the visual displays, regardless of how the player operates the controls, is enough to qualify for copyright.

2. The Dichotomy Between Expression and Facts or Ideastc \l2 "The Dichotomy Between Expression and Facts or Ideas
2. '102(b) provides: "In no case does copyright protection for an original work of authorship extend to any idea, procedure, process, system, method of operation, concept, principle, or discovery, regardless of the form in which it is described, explained, illustrated, or embodied in such work."

2. Baker v. Selden (S.Ct. 1879) (p. 97): π's book described an accounting system and contained blank forms for using the method.  Δ published a book that included these forms.  π sued for copyright infringement.  The Court held that when the art taught by a work of authorship cannot be used without copying some aspect of the work of authorship, then that aspect of the work will not be protected by copyright.  If π had such a right, then π would have a de facto monopoly in the bookkeeping method through copyright law.  You cannot lock up ideas with copyright law.  Two ways of looking at this case: that you can't copyright an expression that locks up the idea, or that a useful tool is not subject to copyright.

2. Ways of looking at this area:

2. "Merger doctrine": provides that when there is only one or a limited number of ways to express an idea, the expression "merges" with the idea and becomes unprotectible.  (Morrissey).

2. "Thin copyright": some courts prefer to recognize copyright, but refuse to find infringement unless copying is near exact.  (Continental Casualty).

2. The Copyright Office has promulgated a regulation prohibiting copyright in blank forms which are designed for recording information and do not in themselves convey information.  37 C.F.R. ' 202.1(c).  (Bibbero).

2. Another way courts could handle this is by finding forms to be lacking in minimal creativity and thus failing the "originality" requirement for copyright.

2. Morrissey v. Procter & Gamble (1st Cir. 1967) (p. 102): Copying of sweepstakes instructions.  The court ruled that when the subject matter of a work is so narrow and straightforward that there are only a limited number of ways to express it, there can be no copyright in any one way of expressing it.

2. Bibbero v. Colwell (9th Cir. 1990) (p. 104): Copying of insurance claim forms ("Superbills").  The court found the superbills to be uncopyrightable because they do not themselves convey information.

2. Continental Casualty Co. v. Beardsley (2d Cir. 1958) (p. 108): π copyright owner develops a new kind of insurance policy, publishes a pamphlet describing the policy and included forms.  Δ copied the forms but not the description.  The court ruled that the forms were copyrightable, but that they protected only against exact rendition.  The court found the evidence to support the conclusion that the language of π's forms was being used by Δ only as incidental to its use of the underlying idea, and thus the valid copyright was not infringed.

2. Compilations and Fact Workstc \l2 "Compilations and Fact Works
2. Compilations are protected under '103.  '101 defines compilations as "a work formed by the collection and assembling of preexisting materials or of data that are selected, coordinated, or arranged in such a way that the resulting work constitutes an original work of authorship."

2. Copyright protection extends only to the compilation author's original expression.  The compilation author does not obtain any rights in the preexisting works that she uses in the compilation merely because she has selected, coordinated, or arranged them in the compilation.

2. Feist Publications v. Rural Telephone Service (S.Ct. 1991) (p. 111): S. Ct. found telephone white pages did not satisfy the originality requirement because they lacked minimal creativity.  The white pages listed the names of all the telephone service subscribers in a particular geographic area alphabetically, along with the town each subscriber lived in and the subscriber's telephone number.  The Court noted that the names, towns, and telephone numbers were all facts, and as such, were themselves uncopyrightable. While facts do not constitute copyrightable expression, an author's original selection and arrangement of facts may, if original.  Here, the Court found that the author's selection and arrangement involved no creativity and thus was not original.  The Court explained that the facts need not be presented in an innovative or surprising way, but that the selection and arrangement cannot be so mechanical or routine as to require no creativity whatsoever.  Rural's selection of facts -- name, town, and telephone number -- was "entirely obvious."  It's coordination or arrangement of the facts -- the listings were in alphabetical order by the subscriber's last name -- was "an age-old practice, firmly rooted in tradition and so commonplace that it had come to be expected as a matter of course."  In the course of its opinion, the Court found that the originality standard was constitutionally mandated, and rejected the "sweat of the brow" doctrine, adopted by some lower courts, which had justified copyright on the basis of the labor the author expended in collecting and cataloging the facts.  While the Court accepted the proposition that such labor is valuable to the public, it stressed that labor could not be substituted for originality; only factual compilations that are original -- meet the minimal creativity standard -- can be the subject of copyright.

2. Nash v. CBS (7th Cir. 1990) (p. 124): π claimed Δ infringed his copyright of books he wrote concerning John Dillinger's death.  π contended that Dillinger was not shot, as commonly believed, and that he was actually alive and living in Oregon.  Δ used these "facts" in an episode of Simon and Simon.  Since Δ only used the "facts" from π's books, π's copyright was not infringed.

2. Could argue this case differently under Feist: that π's piece is a compilation in itself, and Δ took the arrangement and selection.

2. Roth Greeting Cards v. United Card Co. (9th Cir. 1970) (p. 131): π produced greeting cards that consisted of a simple drawing plus a prosaic phrase on the inside.  The trial court found that the artwork, although copyrightable, had not been copied by Δ, and the text was prosaic and not copyrightable.  The Ninth Circuit accepted this but found that the copyright had been violated.  "[P]roper analysis of the problem requires that all elements of each card, including text, arrangement of text, art work, and association between art work and text, be considered as a whole.  Considering all of these elements together, the Roth cards are, in our opinion, both original and copyrightable."

2. BellSouth v. Donnelley (11th Cir. 1993) (p. 132): Yet another telephone directory case, but this one involves yellow pages, not white.  No copyright infringement was found.  BellSouth published a yellow pages directory.  Donnelley had each entry placed into a database to create lead sheets for contact information in ultimately producing its own competing directory.  The 11th Cir. held that Donnelley copied no original element of selection, coordination, or arrangement.  The court found that the selection process used by BellSouth was merely fact collection and not copyrightable.  Coordination and arrangement were not infringed because the heading structure Donnelley used was different, and that, even if it was the same, the application of merger doctrine made the arrangement uncopyrightable.

2. Skinder-Strauss v. Mass. Cont. Legal Ed. (D. Mass. 1995) (Supp. 6): Summary judgment action.  Skinder-Strauss produces the Red Book, a compilation of information which includes a directory of attorneys and judges.  MCLE produces the Blue Book, a competing directory.  In creating the Blue Book, MCLE drew from the Red Book.  Furthermore, Skinder-Strauss claims the Blue Book is modelled after the Red Book.  Two claims: that the Blue Book copies the selection, coordination, and arrangement of data compiled in each of the individual features of the Red Book, and that the Blue Book copied the selection, coordination, and arrangement of materials by incorporating the structure of the Red Book as a whole into the Blue Book.

2. On the first claim (claim of infringement by selection of data), the court held that there was not a minimal degree of creativity in compiling the directory.  Merger doctrine also applies here because there are so few ways of compiling listings for attorneys.

2. On the second claim (claim of infringement of the compilation as a whole), the court held that there was sufficient copying to go to trial.  Diverse number of ways to create a legal directory, but the Blue Book copied 83% of the elements of the Red Book.  Not close enough to warrant summary judgment.

2. CCC Information Svcs. v. Maclean Hunter (2d Cir. 1994) (Supp. 13): Used car valuations.  Maclean publishes, what else, the Red Book, which contains used car valuations.  CCC publishes its own valuation services (in both book and computer form) which contain CCC's valuations and the valuations from the Red Book and another leading valuation book (the Blue Book, of course).  Red Book customers have cancelled their subscriptions, opting to purchase CCC's service instead.  Court ruled that the Red Book valuations were not facts but valuations, a prediction by the Red Book editors.  The selection and arrangement of the Red Book was also sufficiently original to be afforded copyright protection.  Merger doctrine is inappropriate here because the ideas here are of the suggestion-opinion category.

2. West Publishing v. Mead Data (8th Cir. 1986) (p. 149): Mead wants to add star pagination in its LEXIS database.  West claims that Mead's copying of its pagination constitutes copyright infringement because by using the page numbers, you can read (recreate) the entire West reporter.

2. This case really isn't about authorship but money.  West developed Westlaw after LEXIS existed.  The market for hardcover reporters is diminishing, and West is trying to preserve its market position by dominating the online database market.  If LEXIS cannot produce jump cites, people will switch to Westlaw.

2. West v. Mead Data is protecting labor, just like CCC's estimates were protected as expressions.  Copyright law is being bent to protect labor, despite the S.Ct. ruling in Feist.  Many are now urging that we look elsewhere for database protection (sui generis protection, shrinkwrap licensing, misappropriation theory, etc.).

2. Mason v. Montgomery Data (5th Cir. 1992) (p. 158): Copyright dispute over maps.  Mason created a map from survey records.  Montgomery Data used the Mason maps as a basis for its own maps.  The court held that Montgomery Data infringed Mason's copyright.

2. Merger doctrine not applied because the maps could be a little different.  (Seems odd because you would expect that maps of the same community to look alike, but the court says you can make them different.  Seems like there are a limited number of possibilities, though.  You don't want inconsistent, or worse, incorrect maps just so that you're not copying somebody else.)

2. The court found Mason's maps to be sufficiently creative to merit copyright protection as pictorial and graphic works of authorship.  Since some courts regard maps as compilations of facts, the court also found Mason's maps to be sufficiently creative in its selection, coordination, and arrangement of the facts that they depict to be original.  Because the court demands that you must go back to the original data, this case seems to be contradictory to Feist.  

2. Maps have been expressly protected by copyright law since the beginning, but before, there were substantial variations in maps.  Not the case anymore.  If maps are still copyrightable yet have little variation, it's hard to see how they can be protected under copyright and still remain true to Feist.  Prof. Zimmerman suspects there is little protection here.

2. Note: Often times, the plaintiff is also freeloading but just happened to be the first to get to the market.  Now that they dominate the market, they're trying to keep everybody else out.

2. Derivative Workstc \l2 "Derivative Works
2. '103 also provides that derivative works are within the subject matter of copyright.  '101 defines a derivative work as a "work based upon one or more preexisting works, such as a translation, musical arrangement, dramatization, fictionalization, motion picture version, sound recording, art reproduction, abridgment, condensation, or any other form in which a work may be recast, transformed, or adapted."  Like in compilations, copyright protection extends only to the original material contributed by the derivative author, not to the preexisting material.

2. Batlin v. Snyder (2d Cir. 1976) (p. 167):  The design patent on an Uncle Sam bank has run out.  Snyder decides to make a plastic reproduction of these banks.  Batlin also decides to reproduce these banks in both plastic and cast iron.  Snyder gets a copyright on the bank.  Customs prevents Batlin's banks from being imported.  Snyder claims that he has made variations from the original bank, and that his copyright is in the slight variations.  Snyder claims Batlin has infringed because there are similarities in the Batlin bank that are attributable to the Snyder bank.  The court rejects Snyder's claim of copyright.  The court holds that in order to be copyrightable, a derivative work must contain some substantial, not merely trivial, originality.

2. Oakes (majority) says that the test is:

2. Substantial variation

2. Strongly suggests that great artistic skill may also be necessary.

2. Questionable if this step survives Feist, since it seems to be rewarding labor.  Also, this and test #1 may sometimes be mutually exclusive because the more artistic skill you use, the less variation from the original you would have.  See Alva (Hand of God reproduction).

2. Meskill (dissenting) uses the same test #1, but says that a faint trace of originality should support a copyright, and that this would qualify for a copyright.

2. Eden Toys v. Florelee (2d Cir. 1982) (p. 173): Purporting to apply Batlin, the 2d Cir. reversed a finding of insufficient originality in a derivative work.  Here we have the problem of overlapping.  Assume that A is the original work, in the public domain.  If B copies from A, and B gets a derivative copyright, it's difficult to tell whether C has copied B, violating B's copyright, or has copied A, creating a second derivative work.

2. Gracen v. Bradford Exchange (7th Cir. 1983) (p. 175): π had prepared an authorized painting of Dorothy in the Wizard of Oz.  π and Δ were negotiating a deal to create a series of collectors plates based on π's painting, but the deal fell through.  Δ copied π's painting anyway, resulting in this suit.  The court (Posner) ruled that there was insufficient originality in π's painting to qualify for copyright; were originality construed too broadly it would paradoxically inhibit rather than promote the creation of works.

2. Pictorial, Graphic, and Sculptural Workstc \l2 "Pictorial, Graphic, and Sculptural Works
2. '101 defines "pictorial, graphic, and sculptural works" as including "two-dimensional and three-dimensional works of fine, graphic, and applied art, photographs, prints and art reproductions, maps, globes, charts, diagrams, models, and technical drawings, including architectural plans."  It also includes "works of artistic craftsmanship insofar as their form but not their mechanical or utilitarian aspects are concerned."

2. As is the case in other categories, a minimal threshold of creativity has been required so that, for example, common geometric shapes are unlikely to be deemed sufficiently original to merit copyright protection.  However, realistic photographs, drawings, and paintings of objects, such as a realistic rendition of a product on a label, generally will qualify.

2. The primary problem in the pictorial, graphic, and sculptural works category lies in determining the protection to be afforded to design elements incorporated into useful articles.

2. Before, if something was intended to be useful, it did not receive a copyright, and producers of such work had to look to patent law for protection (design patent).  This changed with Mazer v. Stein, which protected the Bali dancer base of a lamp as a sculpture.

2. '101 provides that "the design of a useful article shall be considered a pictorial, graphic, or sculptural work [and thus copyrightable] only if. and only to the extent that, such design incorporates pictorial, graphic, or sculptural features that can be identified separately from, and are capable of existing independently of, the utilitarian aspects of the article.  Thus, in the case of pictorial, graphic, or sculptural features that are incorporated into useful articles, the issue is whether the features are "separable" from the utilitarian aspects of the article.

2. '101 defines a "useful article" as "an article having an intrinsic utilitarian function that is not merely to portray the appearance of the article or to convey information."  The status of an article as "useful" usually is not an issue, since it is generally clear whether the article has an intrinsic utilitarian function.

2. To be protected, the design of a useful article must contain "some element that, physically or conceptually, can be identified as separable from the utilitarian aspects of the article."

2. While some authorities have suggested that both physical and conceptual separability must exist in order for a design in a useful article to be copyrighted, the 2d Cir. has held that ether form of separability is sufficient in itself.

2. Masquerade Novelty v. Unique Industries (3d Cir. 1990) (p. 187): Novelty animal nose masks.  The court found that the primary purpose was to look like an animal face, which is a design, not a utility.  Thus, they were protectible under copyright.

2. Kieselstein-Cord v. Pearl (2d Cir. 1980) (p. 189): Artistic belt buckle case.  Kieselstein makes fancy belt buckles, and Pearl makes cheap knock-offs.  The court says the decorative element of the buckle is conceptually separable from the utilitarian function, and therefore copyrightable.

2. Weinstein, dissenting, stresses physical separability, but states that if the design can't be physically separated, the object must be used in a completely decorative manner.

2. Carol Barnhart v. Economy Cover (2d Cir. 1985) (p. 197): Mannequins case.  Here, the court found the mannequins to not be copyrightable, stating that the aesthetic functions were inseparable from the utilitarian functions.

2. Big problem of line-drawing here.  If belts are copyrightable, why aren't these mannequins?

2. Newman, dissenting, says we should be evaluating the separability issue from the standpoint of a reasonable observer.

2. Brandir v. Cascade (2d Cir. 1987) (p. 205): Bicycle rack case.  Court used a slightly different test here: if the work was influenced by functional considerations, it cannot be copyrightable.  Here, that was the case.

2. The problem with granting copyright protection to such designs is that we may be granting patent-like protection with copyright.

2. Compromise legislation has been proposed, but not passed.  It would create a short period of protection (5 years) for designs.  But duration may not be the problem.  It is difficult to tell whether there's any harm to high-end products by knock-offs anyway.

2. Prof. Zimmerman says this area is a mess and is not a big fan of design protection.

2. Architectural Workstc \l2 "Architectural Works
2. Under the 1976 Copyright Act, architecture was protected, if at all, as a "pictorial, graphic, or sculptural work."  It could also possibly qualify as a useful article.

2. Demetriades v. Kaufmann (S.D.N.Y. 1988) (p. 217): Δ traced the plans of π's house and began building his own house.  The court found that the traced plans infringed the copyright, but the construction of the offending residence did not, stating that although copyright protection protects a particular explanation of an art or work, it does not protect the use of the art or work.  (See Baker v. Selden).  The court impounded all infringing copies of the plans, and Δ had to pay damages, but Δ can still build the house as long as he doesn't rely on infringing plans.

2. Copyright law was amended in 1990 to conform to the Berne Convention, which required greater protection for architectural works than previously afforded.  "Architectural works" was specifically added as protectible subject matter under '102(a), defined in '101, and certain limitations on protection were outlined in '120.  Thus, the separability issue that plagues pictorial, graphic, or sculptural works does not apply to architecture.

2. Protection given to overall composition of the building, and the arrangement and composition of spaces, but no protection is given to individual standard features.

2. '120 provides that the copyright in an architectural work does not include the right to prevent making, distributing, or public display of pictures, paintings, photographs, or other pictorial representations of the work, if the building is located in or ordinarily visible from a public place.  '120 also provides that the owners of a building can alter or destroy the building.

2. The intent was to provide thick copyright protection in this area, but the problem is, many buildings look alike.  Architects typically borrow and build from one another.  It is unclear how courts will decide cases in this area.  Virtually none have been brought.

2. Characterstc \l2 "Characters
2. Nichols v. Universal Pictures (2d Cir. 1930) (p. 222): Learned Hand decided this case.  The more developed the character, the more likely it is copyrightable.  The character must be distinct.

2. Warner Bros. v. CBS (9th Cir. 1954) (p. 223): Dashiell Hammett conveys rights to the Maltese Falcon to Warner.  Later conveys rights to use the characters in any non-Falcon story to CBS.  Warner sues CBS for copyright infringement when CBS broadcasts weekly programs with the Sam Spade character.  In holding that Hammett had not meant to convey rights to the characters with the rights to the movie, the court stated that "it is conceivable that the character really constitutes the story being told but if the character is the only chessman in the game of telling the story he is not within the area of the protection afforded by the copyright."

2. Anderson v. Stallone (C.D. Cal. 1989) (p. 224): Anderson writes a 31-page "treatment" for Rocky IV.  Stallone appears on television explaining what Rocky IV is going to be about.  Anderson claims that Stallone is using his treatment and not compensating him for it.  The court rules that Anderson's treatment was not copyrightable because the Rocky characters constitute expression protected by copyright independent from the story in which they are contained.  Thus, Anderson's treatment was an infringing derivative work, and the unlawful use of those characters forfeited Anderson's copyright per '103(a).  The court found the characters to meet both the "specificity" test of Learned Hand in the Nichols case as well as the "story being told" test in the Sam Spade case.

2. Walt Disney v. Air Pirates (9th Cir. 1978) (p. 231): Disney characters used in cartoon magazines performing in un-Disneylike behavior.  Disney sues for copyright infringement.  The court said the Disney characters were protectible, focusing on the Sam Spade case.  The court seems to be protecting the character traits here.

2. Detective Comics v. Bruns Publishing (2d Cir. 1940) (p. 232): π publishes Superman, Δ published Wonderman.  The court concludes that Δ had infringed π's copyright, since Wonderman possesses the same characteristics as Superman, but only in a red suit.

2. Seems like a number of characteristics come from the actor playing the role on screen.  Drawing the line carefully in this area is operationally very important here, because it preserves a sort of common for the creative person.  Whatever you give to the current claimant, you've taken the right to use it away from others.

2. Government Workstc \l2 "Government Works [didn't appear to be covered in class, but on syllabus]
2. '105 provides that copyright protection is unavailable for any work of the U.S. Government, but the U.S. Government is not precluded from holding copyrights transferred to it by assignment, bequest, or otherwise.

2. In general, a work prepared under U.S. Government contract or grant is not copyrightable.  However, there may be circumstances where Congress or the agency involved finds that the additional incentive of a copyright is needed in order to induce the independent contractor to create the work.  In such cases, the government should not interfere with the independent contractor's ability to assert copyright in the work.

3. Ownershiptc \l1 "Ownership
3. Initial Ownershiptc \l2 "Initial Ownership
3. Under the 1909 Act, copyright vested at publication and belonged to the owner of title.  Under the 1976 Act, copyright vests at the time the work is fixed, and the copyright belongs to the author.

3. Work for Hire:

3. Andrien v. Southern Ocean County Chamber of Commerce (3d Cir. 1991) (p. 243): Andrien wanted to make a new map of a local area.  He used preexisting maps and other info.  Haines, an employee of a printing company Andrien hired, did most of the "art work."  The two worked closely together.  Andrien claimed that Haines was merely a transcriber of Andrien's ideas.  If Andrien drew the map himself, clearly, he is the author.  But the 3d Cir. held that you can be the author even if you were not the one performing the actual fixation if you are the creative source of the work and authorize someone to mechanically translate it into the finished work.  Case was remanded to trial court to determine this.

3. Under certain circumstances, the controller of a copyright from the outset is not the author but the employee. This appeared in formal doctrine first under the 1909 Act.  Before then, it had only been recognized a couple of times.  S.Ct. had to define "work for hire" as a type of agency doctrine.

3. If the work was done by an employee under their supervision and control, copyright belongs to the employer.  The reason this doctrine was difficult was that you could have been considered an employee even if you only had a temporary relationship (see Andrien).

3. By the time we got to the 1960s, the extent of work for hire had expanded.  Supervision and control itself was not necessary, only potential supervision and control.  Thus, a lot of works were capable of having copyright switched from author to commissioner.

3. The 1976 Act has a lot more provisions for work for hire.

3. '101: If work was prepared by employee within the scope of employment, or if it was specially ordered or commissioned, then it is considered a work for hire.

3. '201 provides that in the case of a work made for hire, the employer or other person for whom the work was prepared owns the copyright, unless there is a signed writing stipulating otherwise.

3. Problem lies in defining the employment and scope in '101.  Four different interpretations:

3. a formal salaried employee who does creative work as part of her ordinary job (Congress' likely intent);

3. not a formal employee, but an agent;

3. considered an employee if you were working for a commissioning party who had supervision and control;

3. as long as there was a possibility of supervision and control, the commissioning party had the copyright (which would mean that Congress hadn't changed the law at all, except for identifying special works in '101(2).

3. Community for Creative Non-Violence v. Reid (S.Ct. 1989) (p. 248): CCNV wanted to create a statue to draw attention to homelessness.  They had the idea of a family sleeping on a steam vent.  CCNV had Reid make the statue.  Reid changed a number of elements under the direction of CCNV.  The steam vent part was constructed by CCNV.  CCNV wanted to take the statue on tour, by Reid said no and claimed a copyright.  S.Ct. held that the term "employee" in this context should be interpreted according to common-law agency principles.

3. S.Ct. said they had to rule this way to make '101(2) make sense.  '101(2) concerns commissioned works, and sculptural works is not listed there,  S.Ct. said it was the intent of Congress to favor authors, and work for hire is an exception to that.  Thus, a narrow reading is more appropriate.

3. S.Ct. wanted to make work for hire clearer, but they didn't really do it in a sensible way.  The Court went through a series of factors, but did not state how many factors were necessary to satisfy the test.  S.Ct. really doesn't make work for hire much clearer at all.  Factors used:

3. The skill required;

3. the source of the instrumentalities and tools;

3. the location of the work;

3. the duration of the relationship between parties;

3. whether the hiring party has the right to assign additional projects to the hired party;

3. the extent of the hired party's discretion over when and how long to work;

3. the method of payment;

3. the hired party's role in hiring and paying assistants;

3. whether the work is part of the regular business of the hiring party;

3. whether the hiring party is in business;

3. the provision of employee benefits; and

3. the tax treatment of the hired party.

3. Joint Works:

3. '101 defines a joint work as a work prepared by two or more authors with the intention that their contributions be merged into inseparable or interdependent parts of a unitary whole.

3. Emphasis on intent: in determining whether a work is a joint work, so that there is a singe, jointly-owned copyright in it, the emphasis is on the intent of the parties at the time each made her contribution to the work.  Each party must intend to contribute a part to a unitary whole.

3. Each author of a joint work owns an equal undivided interest in the copyright (in the absence of an agreement to the controversy).  They are tenants in common, and each is entitled to exercise rights in the work as a whole.  Each may reproduce or publicly perform the whole work or license others to do so, subject to an accounting to the other co-owner(s) for any profits.  (Exclusive licenses, obviously, require approval of all the joint authors.)

3. To be a joint author, a party must have contributed copyrightable expression, not just facts or ideas.  While one party may contribute considerably less copyrightable expression to the work than the other and still be deemed a joint author, the quantity of expression a party contributed to the work may provide circumstantial evidence regarding the parties' intent to contribute to a joint work.

3. Childress v. Taylor (2d Cir. 1991) (p. 271): Taylor comes up with an idea for a play, and contacts Childress to write the script.  They never bothered to write anything down -- no formalized agreement.  Taylor though joint authorship was agreed upon, but Childress disagreed.  Childress filed for and receiver copyright for the material.  Taylor and Childress had a falling-out, and Taylor decided to get a second playwright to work on the project.  Childress sued, contending that Taylor made an unauthorized derivative work. Taylor's claim was that he was a joint author of the original work.  The court rules for Childress because Taylor's work was not copyrightable in itself (ideas and historical facts).

3. Under Andrien, you were the author if you fixed it or had someone mechanically fix it.  But through a playwright, you are not an author unless you fixed something yourself.  This is a controversial position and has been greatly criticized.

3. Transfer of Rightstc \l2 "Transfer of Rights
3. Under 1909 Act, once a copyright was transferred, all interests were transferred.  If not all interests were transferred, then it was a license.

3. The 1976 Act treats the copyright as divisible.  Anybody who owns an exclusive right to the work is a copyright owner.  It is a bundle of rights that can be subdivided in many different ways.

3. '201 states that the ownership of a copyright can be transferred.

3. '204 outlines the rules for executing a transfer (need a signed writing).

3. Effects Associates v. Cohen (9th Cir. 1990) (p. 284): Effects Assoc. does special effects for Cohen's movie.  Handshake agreement.  Cohen doesn't like the effects and refuses to pay full price.  Effects says Cohen can't use the effects because it hasn't assigned the copyright.  The court held that if you're going to try to use copyright as a remedy, you have to play by the rules.  Exclusive rights need to be transferred in writing under '204, but nonexclusive rights can be transferred orally.  The court treats this as a grant of a nonexclusive license.

3. '205: Once you have executed a transferred, you must record.  Where there are conflicting transfers, the recording establishes priority.  Nonexclusive licenses do not have to be recorded, but as a practically matter, it is a good idea to record those too.

3. Bartsch v. MGM (2d Cir. 1968) (p. 291): Bartsch owned interests in a play.  Sold movie rights to Warner Bros., who transferred it to MGM.  In the meantime, television was developed.  MGM tried to license the TV rights.  Contract is ambiguous.  The court resolves the ambiguities in favor of the MGM.  Reasoning is that the burden of framing and negotiating an exception should fall on the grantor. It also avoids a deadlock between the grantor and grantee that would prevent the work from ever being displayed on the new medium.

3. Cohen v. Paramount (9th Cir. 1988) (p. 296): Cohen is the copyright owner of a musical composition.  He granted the right to use the composition in a film and to exhibit the film in theaters and on TV before the existence of VCRs.  This right was eventually assigned to Paramount.  Paramount made videocassettes of the film.  Cohen sued for copyright infringement.  The license did not grant rights to use the composition in videocassette reproductions.  Paramount argues that television and VCRs are basically equivalent.  Language in the contract was not very broad.  Court hold that the license did not give Paramount such rights.

3. Copyright transfer by operation of law: there may be transfers that occur without a writing if they occur by operation of law.  Bankruptcy and community property laws might be examples of such an operation.

3. Beneficial ownership: '501(b) recognizes that a beneficial owner may still have some rights (usually royalties) even though she is not longer the legal owner of the copyright.  Usually occurs in the context of an author assigning rights to a publishing or recording company.  The author might be a beneficial owner.

4. Duration and Renewal and Termination of Transferstc \l1 "Duration and Renewal and Termination of Transfers
4. Duration and Renewaltc \l2 "Duration and Renewal
4. Currently, the longest a copyright can last is life+50 years.  Debate is whether this should be extended even longer.  Average copyright today lasts about 75-80 years.

4. Most authors and publishers only see real economic value within a few years.  Other media has changed this potential (e.g. VCRs).

4. Rationale that increasing the length of protection will create more incentive for authors to produce, but this is unlikely since the author doesn't even know who will enjoy the copyright after her death.  Additionally, the importance of publishing companies decreases the likelihood that the author's heirs will even own the copyright at all.

4. International pressure to extend length of copyright protection, since other countries have gone to life+70.

4. '302 provides that for works created on or after Jan. 1, 1978, copyright endures for the life of the author plus 50 years, regardless of whether or when the work was published.  Some exceptions:

4. Joint authorship: the copyright endures for the life of the last joint author to die plus 50 years.

4. Anonymous/pseudonymous works, and works for hire: 75 years from publication or 100 years from creation, whichever is shorter.  '101 states that the work is anonymous if the embodied work identifies no natural person as author.  It provides that the work is pseudonymous if the embodied work identifies the author under a fictitious name.

4. Even if the general public knows who the author is, its status is not affected.  However, '302(c) provides that if, prior to the end of the copyright term, the identity of one or more of the anonymous or pseudonymous authors is revealed in the copyright registration documents on file in the Copyright Office, then measurement of the copyright term will convert to the life of the author(s) identified plus 50 years.  Any person having an interest in the copyright may make a filing with the Copyright Office that reveals the author.

4. Determining date of author's death: 75 years after a work has been published or 100 years after it was created, whichever occurs sooner, a person may obtain from the Copyright Office a certified report that the Office has no records indicating that the author has been alive in the past 50 years, that creates a presumption that the copyright term has expired and the work is now in the public domain.

4. A good faith reliance on this certified report is a complete defense to copyright infringement.

4. '303 provides that for works created but not published before Jan. 1, 1978, the copyright would last for life+50 years or until Dec. 31, 2002, whichever is longer.  If the work is published on or before Dec. 31, 2002, the term of the copyright will not expire before Dec. 31, 2027.

4. '304 provides that for works already protected by federal copyright on Jan. 1, 1978, the second term of a pre-1976 Act federal copyright would be extended an additional 19 years (extended from 28 to 47 years).

4. For such works, an initial 28-year copyright was issued, with the option to renew for a second 47-year term.

4. '304(a)(1)(C): Renewal could be claimed by the author if she survived the initial term.  If the author had died before the end of the initial term, the right to claim the renewal went to:

4. The surviving spouse or children of the author;

4. The author's executors, if author, spouse, and children are not living;

4. The author's next of kin, in the absence of a will of the author.

4. '304(a)(1)(B): In a few situations the person owning the copyright during the last year of the first term has the right to renew:

4. posthumous work;

4. periodic, cyclopedic, or composite work upon which the copyright was originally secured by the proprietor thereof;

4. works copyrighted by a corporate body (otherwise than as assignee or licensee of the individual author);

4. work for hire.

DURATION AND RENEWAL CHARTtc \l3 "DURATION AND RENEWAL CHART
	Date of Work
	When Protection Attaches
	First Term
	Renewal Term

	Created in 1978 or later
	Upon being fixed in a tangible medium
	Unitary term of life+50 (or, if anonymous/pseudonymous, or work for hire, 75 years from publication or 100 years from creation, whichever is shorter.)
	N/A

	Created, but not published, before 1978
	On 1/1/78, when federal copyright displaced state copyright
	Unitary term of at least life+50, earliest expiration dates 12/31/2002 (if work remains unpublished) or 12/31/2027 (if work is published by 12/31/2002).
	N/A

	Published 1964-1977
	Upon Publication with Notice
	28 years
	47 years, second term now commences automatically; renewal registration optional.

	Published between 75 years ago (1922) and 1963
	Upon Publication with Notice
	28 years
	47 years, if renewal term was sought.  Otherwise, these works are in the public domain.  (Note that even as to works whose first terms expired after 1977, it remained necessary to effect a renewal registration.)

	Published more than 75 years ago
	The work is now in the public domain
	
	


4. Duration and Renewal: Derivative Workstc \l2 "Duration and Renewal: Derivative Works
4. Stewart v. Abend (S.Ct. 1990) (p. 333): Author writes a story, published in 1942, and assigns the movie rights during the initial term.  Author agreed to renew the copyrights in the stories and to assign the same movie rights during the second term.  Author dies before he could obtain rights in the renewal term.  The movie ends up being successful.  Movie is broadcast on television twice during the renewal term.  The holder of the renewal rights claims that his copyright in the story was infringed.  S.Ct. agrees.  No rights granted in the first term carry over to the second term unless the grantor specifically undertook to assign rights in the renewal term and in fact was able to renew, thus consummating the agreement.

4. When Congress amended '304 in 1992 to provide for automatic renewal, it sought to encourage second-term claimants to continue to file renewal applications. To this end, it provided in '304(a)(4)(A) that if no application to renew is filed, a derivative work prepared under authority of a grant of a transfer or license of the copyright that is made before the expiration of the original term of copyright may continue to be used  under the terms of the original grant during the renewal and extended term of the copyright without infringing the copyright, except that such use does not extend to the preparation during such renewed and extended term of other derivative works based on the copyrighted work covered by such grant.

4. Russell v. Price (9th Cir. 1979) (p. 342): Here, the underlying work is renewed, but the authorized derivative work wasn't.  Thus, the derivative work expired before the underlying work did.  The court held that only those elements that the derivative author created fell into the public domain.  A third person using the derivative work would infringe the underlying author.  However, the underlying author would be free to use the work because she is the copyright owner of the underlying work, and the rest is in the public domain.

4. Terminations of Transferstc \l2 "Terminations of Transfers
4. Once Congress abandoned the renewal format in the 1976 Act, it decided to structure a right of recapture; hence, the termination of copyright transfer procedures.

4. Transfers executed on or after Jan. 1, 1978: Terminations of transfers executed on or after Jan. 1, 1978 are governed by '203.

4. Transfers subject to termination: All assignments and licenses of rights in a copyrighted work executed on or after Jan. 1, 1978 by the author, are subject to termination under '203, unless the work was a work for hire or the transfer of rights was by will.  It does not matter when the work that is the subject of the assignment or license was created.

4. Persons entitled to terminate: In the case of transfers by a single author, the author may terminate.  If the author is dead, '203 designates the successors to his termination rights.  Successors holding over one-half of the author's termination rights may terminate in the author's place.

4. The persons succeeding to the author's termination interest: When the author is dead, his or her surviving spouse and children and grandchildren succeed to the termination interest as follows:

4. If the author leaves a surviving spouse and no surviving children or grandchildren, the spouse owns the entire termination interest;

4. If the author leaves both a surviving spouse and surviving children or grandchildren, then the surviving spouse owns one-half of the author's interest and the surviving children or grandchildren share the other one-half;

4. If the author leaves no surviving spouse but does leave surviving children/grandchildren, then the surviving children/grandchildren own the entire termination interest.

4. The rights of the author's surviving children and grandchildren are always divided and exercised on a per stirpes bases.  That is, each surviving child gets a share.  If a child is dead, but has left surviving grandchildren (the author's grandchildren), the grandchildren take the share that would have gone to their deceased parent, had he or she survived.  When grandchildren take a deceased child's interest, they can only act as a unit.  That is, in order to exercise their share of the termination interest, the majority must agree.  If the majority agree, then the whole share is exercised.  Grandchildren do not take a share of the termination interest as long as their parent (the author's child) is still living.

4. In the case of joint authors: In the case of transfers by more than one author of a joint work, termination may be accomplished by a majority of the joint authors who made the transfer.  If one of the original transferring authors is dead, his or her interest may be exercised as a unit by the statutory successors described above.

4. Time for termination: Under '203, a transfer may be terminated at any point during a 5-year period which begins in the 36th year after the transfer was executed.  (If the grant includes publication rights, the 5-year window of time begins in the 36th year after publication or the 41st year after the transfer of rights was executed, whichever is sooner.)

4. Notice: To terminate, the author or his successors must give notice to the transferee (or whomever presently holds the transferred rights) in writing, 2 to 10 years before the date on which the transfer is to be terminated.  A copy of the notice must be filed with the Copyright Office.

4. Effect of termination: On the date that notice of termination is given, the rights which will revert at termination vest in the author, or the successors to his termination interest if the author is dead.  When the termination date occurs, all rights that were terminated revert to the persons in whom they have vested or, if they died after the notice was given, to their legatees or next of kin.

4. Further grants: A new grant (or an agreement to make a new grant) of terminated rights is valid only if made after the effective date of termination.  The only exception is that the terminators may enter into an agreement for regrant with the person whose interest is to be terminated after the notice of termination has been served.  The agreement and new grant must be signed by the same number and proportion of the owners as are required to terminate the grant (although it need not be the same persons).

4. Derivative works: '203 specifies that a derivative work prepared under the authority of an assignment or license prior to its termination may continue to be exploited under the terms of the now terminated assignment or license.  This result is the opposite of the result the S.Ct. reached in the Abend case with regard to rights in derivative works during the renewal term of copyright in the original.

4. Transfers executed prior to Jan. 1, 1978: '304 allows the author or his statutory successors to recapture the 19-year extension by terminating assignments and licenses giving rights to transferees in the second (renewal) term.

4. Grant subject to termination: '304 termination applies to all assignments and licenses of rights in the renewal copyright term executed before Jan. 1, 1978, by either the author or the persons designated in '304 to take the author's renewal rights if he is dead at renewal time.  It does not matter whether the grant of rights in the renewal term was made during the first or the second terms of the copyright, as long as it was made before Jan. 1, 1978 and gives rights during the renewal term.  Rights in works made for hire may not be terminated and transfers by will may not be terminated.

4. Persons entitled to terminate: The persons entitled to terminate differ according to whether the author made the grant or his '304 statutory successors to renewal rights made the grant.

4. Grants by the author: Grants by the author must be terminated by the author.  If the author is dead, then the same persons are entitled to terminate as under '203, and in the same fashion (must hold over one-half of termination right).

4. Grants by persons other than the author: In the case of grants by persons other than the author (author's spouse and surviving children, executor, next of kin), all the persons who made the grant who are still surviving must join in the termination.

4. Time for termination: Under '304, an assignment or license may be terminated at any point during a 5-year period that begins at the end of the 56th year of the copyright or Jan. 1, 1978, whichever is later.

4. Notice: Written notice must be served on the transferee or his successors 2 to 10 years prior to the date of termination.  A copy of the notice must be recorded in the Copyright Office.

4. No waivers: '304, like '203, provides hat authors and successors may not waive or contract away their termination rights.  

4. Effect of termination: The terminated rights revert to the persons entitled to terminate them.  As in the case of '203, the rights vest in all the persons entitled to terminate as soon as the notice of termination is filed.  If one of these persons dies after notice is given but before the actual termination occurs, he or she may pass the rights by will or through intestate succession.

4. Further grants: As with terminations under '203, no regrant or agreement to make a regrant can be made until the termination is effective, except that an agreement to regrant may be made with the party holding the rights to be terminated.

4. Derivative works: '304, like '203, provides that persons who have made derivative works pursuant to assignments or licenses since terminated may continue to exploit the derivative works.

5. Formalitiestc \l1 "Formalities
5. Pre-1976tc \l2 "Pre-1976
5. This may no longer be relevant in the near future.

5. Under the 1909 Act, it wasn't enough to merely publish to get the copyright.  You had to go through formalities:

5. Notice (the "8" symbol, plus year and owner)

5. Registration

5. Deposit

5. If you published without notice, for example, under the 1909 Act, your work was automatically public domain.  The 1976 Act used formalities in a more forgiving way.  Notice was not necessary to get the copyright, but you had a certain period of time to put notice on the work.  Otherwise, it would become public domain.  The Berne Convention made some of these requirements unnecessary.

5. Under the 1909 Act, a work was protected by common law copyright until it was published.

5. Distinction made between general publication and limited publication.  With general publication, you fell under the requirements of the federal copyright law.  With limited publication, common law copyright still held (treated as if the work hasn't been published at all).  Limited publication is disclosure to a select group of people for a limited purpose.

5. Academy of Motion Picture Arts & Sciences v. Creative House Promotions (9th Cir. 1991) (p. 365): The Oscar statue was first created and awarded in 1929.  In 1941, the MPAA registered the Oscar with the Copyright Office and added the notice.  Renewed in 1968.  In 1976, Creative House makes a fake Oscar known as the Star award.  In 1983, MPAA demands that Creative House stop producing the Star award.  Creative House refuses, leading to this suit.  Creative House claimed that the Oscar was around for 12 years with no notice.  MPAA says it was a "limited publication."  But there was no real change in publication in 1941, only registration and the addition of a copyright notice.  Basically, the court is protecting a valuable piece of intellectual property that somebody screwed up in protecting.

5. 1976 Act and Berne Amendmentstc \l2 "1976 Act and Berne Amendments
5. '101 defined "publication", resolving many of he problems that arose by virtue of the definitional vacuum in the 1909 Act.

5. Public performance or display of a work does not itself constitute publication, but public distribution of phonograph records does constitute publication of the recorded work (as well as the sound recording).

5. Publication is still significant in the following contexts: national origin, fair use, library photocopying, duration, unpublished works, and deposit.  (See CB 371-72).

5. '401 provided that notice of copyright must be placed on all visually perceptible copies of a copyrighted work that were publicly distributed.  Proper notice consisted of three elements:

5. "8", "Copyright", or "Copr.";

5. the year of first publication of the work (this could be omitted for certain types of work); and

5. the name of the owner of the copyright.

5. '402 required notice of copyright for sound recordings on all publicly distributed phonorecords.  Proper notice of copyright for sound recordings consists of three elements:

5. "h";

5. the year of first publication of the sound recording; and

5. the name of the owner of copyright.

5. '403 dealt with a work that consisted preponderantly of one or more works of the U.S. Government.  For such works, the notice under '401 or '402 was to include a statement identifying, either affirmatively or negatively, those portions of the copies or phonorecords embodying any work(s) protected under this title (e.g. West case reporters).

5. '404 drew a distinction between the copyright notice for a collective work and the distinct notice for separate articles or other contributions included therein.  It provided that a separate contribution could bear its own notice, but also that the notice requirements of the statute for that contribution could be satisfied by using a single notice that was applicable to the collective work as a whole, even though the copyright owners of the collective work and the individual contribution were not the same.

5. '405 is the savings provision that lessened the impact of making a mistake earlier.  If authorized copies or phonorecords were publicly distributed without copyright notice, the copyright in the work would be invalidated unless one of three conditions were satisfied:

5. Small number of copies: Under '405(a)(1), copyright would not be invalidated if only a small number of copies or phonorecords was distributed to the public without notice.

5. Registration and effort to add notice: Under '405(a)(2), copyright would not be invalidated if the work was registered with the Copyright Office within 5 years of the public distribution without notice and the owner made reasonable efforts to add notice to all of the copies distributed to the public in the U.S. after the omission was discovered.

5. "reasonable efforts" generally would include adding notice to all copies left in inventory.  In some cases it might be necessary for the copyright owner to add labels giving copyright notice to copies still in the hands of wholesale or retail distributors.

5. Omission in violation of an express agreement: Under '405(a)(3), copyright would not be invalidated if the notice was omitted in violation of an express writing in which the copyright owner specified that notice must be included as a condition to authorizing public distribution.

5. '405(b) provides that any person who innocently infringes a copyright, in reliance upon an authorized copy or phonorecord from which the copyright notice has been omitted, incurs no liability for actual or statutory damages for any infringing acts committed before receiving actual notice that registration for the work has been made, if such person proves that she was misled by the omission of notice.  In a suit for infringement, the court may allow or disallow recovery of any of the infringer's profits attributable to the infringement, and may enjoin the continuation of the infringing undertaking or may require, as a condition of permitting the continuation of the infringing undertaking, a compulsory licensing fee set by the court.

5. '406: Error in name or date:

5. Error in name: '406(a) provides that where the person named in the copyright notice is not the owner of the copyright, the validity of the copyright is not affected.  However, any person who innocently infringes has a complete defense if she proves that she was misled by the notice and began the undertaking in good faith under a purported license or transfer from the person named therein.

5. Error in date: '406(b) provides that when the date in the notice is earlier than the year in which publication first occurred, any period computed from the year of first publication under '302 is to be computed from the year in the notice.  When the year date is more than 1 year later than the year in which the publication first occurred, the work is considered to have been published without any notice and is governed by the provisions of '405.

5. Omission of name or date: '406(c) provides that where the notice contains no name or no date that could reasonably be considered a part of the notice, the work is considered to have been published without notice and is governed by the provisions of '405.

5. The major change required in the 1976 Act in order to permit U.S. adherence to the Berne Convention has been the elimination of the copyright notice as a precondition to copyright protection (even allowing for the 5-year grace period for registration as a cure for omission of notice).

5. For works published on or after March 1, 1989, and for copies or phonorecords distributed after that date of works that had been published previously, '401(a) and '402(a) no longer require placement of notice on publicly distributed copies and phonorecords, but provide that notice "may" be placed.

5. There are still incentives to place notice on work, though, generally when a copyright has been infringed.  There is also an increased statutory damage floor for providing notice (see '504(c)(2)).  Also, notice may increase deterrence.

5. Deposit requirements: '407 requires the owner of the copyright (or the owner of publication rights) in a published work to deposit 2 copies of the best edition of that work with the Copyright Office within 3 months after publication.  This is to enrich the Library of Congress.  The Copyright Office has the authority exempt categories of material.  You can be fined if you do not deposit, but you do not lose your copyright.

5. Registration requirements: '408 provides that the owner of copyright in a published or unpublished work may, at any time during the copyright, register the work with the Copyright Office.  Purpose is to create as comprehensive a record os U.S. copyright claims as possible.  To register, the registrant must complete an application form and send it, along with filing fee and copies of the work, to the Copyright Office.  Examination by the Copyright Office entails no attempt to determine the merits of the work or to search the prior art.

5. '410(c): A certificate of registration for a work that was obtained before or within 5 years after the work was first published constitutes prima facie evidence of the validity of the copyright and of the facts stated in the certificate.

5. '411(a): Registration is required for domestic copyright owners or owners from a non-Berne Convention nation before they can bring a suit for infringement.

5. '412: Statutory damages and attorney's fees may be awarded only if registration is made prior to the commencement of the infringement or within 3 months after first publication.

FORMALITIES UNDER 1909 ACT, 1976 ACT, AND BERNE CONVENTIONtc \l3 "FORMALITIES UNDER 1909 ACT, 1976 ACT, AND BERNE CONVENTION
	
	Work published before 1978
	1978 - Feb. 1989
	March 1, 1989 - today 

	Notice
	Federal copyright arose upon publication with notice; if no notice, work fell into public domain.
	Affixation of notice perfected protection; 5 years to cure omissions, otherwise, work fell into public domain.
	Optional: incentive -- unavailability of innocent infringer defense.

	Registration
	Optional until last year of first term; mandatory for renewal of works first published before 1964; prerequisite to initiation of infringement suit during both terms of copyright.
	Optional, but prerequisite to initiation of suit.  Incentives: statutory damages and attorney's fees not available unless work was registered before infringement commenced or within first 3 months of publication.
	Optional for non-U.S. Berne works; remains prerequisite to suit for U.S. and other foreign works.  Same incentives apply.

	Deposit
	Prerequisite to suit; in addition, fines may be imposed for failure to deposit copies with Library of Congress.
	Same.
	No longer a prerequisite to a suit for non-U.S. Berne works, but fines may still be imposed.

	Recordation of Transfers
	Unrecorded transfer void against subsequent bona fide purchaser for value.
	Same, plus a prerequisite to suit.
	No longer a prerequisite to suit; unrecorded transfers still void against subsequent bona fide purchasers for value.


6. Rights, Limitations, and Remediestc \l1 "Rights, Limitations, and Remedies
6. The Right to Make Copiestc \l2 "The Right to Make Copies
6. Two sets of problems in this area: nonliteral comprehensive similarity, and fragmented literal similarity.

6. Arnstein v. Porter (2d Cir. 1946) (p. 392): π was a composer of quasi-popular songs who claimed Cole Porter infringed his copyright by plagiarizing his songs.  The claim here was fragmented literal similarity.  The court held that there must be a de minimis standard violated before infringement can be found.  (The dissent said that any copying is infringement, and the level of copying should affect the level of damages.)  Obviously, the tendency of the courts is to require some violation of a de minimis threshold before finding infringement.

6. π must show that Δ copied the copyrighted work.

6. Don't forget that π must first establish the validity of the copyright.  (Registration within 5 years gives you a prima facie claim of valid copyright.  See '410.)

6. π then has to show that whatever was an illicit misappropriation (gave rise to a "substantial similarity").

6. Defenses: fair use, statutory defenses.

6. Proof of Copying:

6. The 7th Cir. has developed a "striking similarity" test plus an availability test.  This is a more lenient test than that used in the 2d Cir., which uses a striking similarity test plus no possibility of independent creation.

6. Seems to be a sliding scale between these two elements.  The stronger the access, the less the similarity can be.  Similarly, low access requires a stronger degree of similarity.

6. Bright Tunes Music v. Harrisongs Music (S.D.N.Y. 1976) (p. 400): Claim that George Harrison's "My Sweet Lord" lifted from the Chiffons' "He's So Fine," which was a #1 song in the U.S. and a top hit in England.  Very striking similarity, but the trial lasted a while because the musical phrases were so simple.  Although the court did not believe Harrison deliberately copied, Harrison had access and the songs are extremely similar.  Little proof, however, that Harrison actually did copy.

6. Intent is immaterial.  If you unintentionally infringed, you still infringed.

6. Standard: depends on who the intended audience is.  If the intended audience possesses specialized expertise, then the standard is whether there was substantial similarity to a person in that field.  Generally, though, the intended audience is the average lay person, the "ordinary observer."

6. Infringing Copying:

6. To prove copyright infringement, π must show not only that Δ copied the work but that the copying was illicit.  To this end, π must demonstrate not only that similarities exist between the works but that these similarities are substantial.  Similarities must go to expressions, not to ideas.  However, similarities of ideas may be probative.  So is access to the work.

6. Peter Pan Fabrics v. Martin Weiner Group (2d Cir. 1960) (p. 406): Learned Hand's comments on the issue of substantial similarity in this case have often been quoted.  invoking the "ordinary observer" standard, Hand stated, "[W]here a design contains both protectible and unprotectible elements, we have held that the observer's inspection must be more discerning, ignoring those aspects of a work that are unprotectible in making the comparison."

6. Herbert Rosenthal Jewelry v. Kalpakian (9th Cir. 1971) (p. 407): Jeweled bee pins were copied.  Substantial similarity and access, but the court said there was no infringement because the idea and expression were merged in the pins.  Idea and expression here were so inseparable that granting a copyright would be giving π an unwarranted monopoly in the idea.

6.  Nichols v. Universal Pictures (2d Cir. 1930) (p. 410): Hand develops the "abstractions" test.  "Upon any work . . . a great number of patterns of increasing generality will fit equally well, as more and more of the incident is left out.  The last may perhaps be no more than the general statement of what the play is about, and at times might consist of only its title; but there is a point in this series of abstractions where they are no longer protected, since otherwise the playwright could prevent the use of his "ideas," to which, apart from their expression, his property is never extended."  In English, this means that when the overlapping levels of abstraction are at the level of ideas, there is no infringement, because there is no copyright in ideas.  In this case, no infringement.

6. Sheldon v. MGM (2d Cir. 1936) (p. 415): Hand presiding once again.  Two fictional works based on the same factual situation.  Hand says there's infringement because although facts are not copyrightable, there were too many fictional similarities.

6. This whole area is very vague and subjective.  Just about all works build on something that has been previously done.  Prof. Zimmerman suggests that maybe we should only be punishing very close paraphrasing, not nonliteral comprehensive similarity.  At least potential infringers would be put on notice, and there would be less uncertainty.

6. Approaches to substantial similarity: some courts judge substantial similarity with respect to the whole of the copied portions of π's work, including portions that when viewed in isolation might not be eligible for copyright.  Under another view, the fact-finder first removes from consideration the uncopyrightable elements of the copied material, including facts, ideas, and "scenes a faire" (stock scenes and treatment).

6. Educational Testing Service v. Kaplan (3d Cir. 1986) (p. 430): ETS sues Princeton Review for "copying" questions for their SAT prep course.  The questions Princeton Review created were very close to old SAT questions.  The court held that there was striking similarity, and that the similarities in the questions were of expression.  However, giving ETS a copyright here comes perilously close to giving ETS a monopoly over ideas.

6. Steinberg v. Columbia Pictures (S.D.N.Y. 1987) (p. 433): The court found there was substantial similarity of a Saul Steinberg illustration done for the New Yorker in an advertisement for the movie "Moscow on the Hudson".  The court said the Steinberg style was copied, and style constituted an expression, not an idea.  Used "the average lay observer" standard.  Another tough case.

6. Kisch v. Ammirati & Puris (S.D.N.Y. 1987) (p. 441): Two photos taken inside the Village Vanguard, in front of the same mural.  Each contains an individual holding a musical instrument.  Δ moves for summary judgment.  Court says there is enough similarity to go to trial.

6. Infringement of Pictorial, Graphic, and Sculptural Works:

6. The line between idea and expression is especially elusive in these cases.

6. Alt v. Morello (S.D.N.Y. 1985) (p. 444): The "pen and pencil" photographs.  Looks practically the same, but is the idea being copied, or the expression?

6. Rachel v. Banana Republic (N.D. Cal. 1985) (p. 445): π produced synthetic animal heads to Banana Republic for use in their store displays.  Banana Republic terminates the contract and gets another supplier.  π claims the other supplier copied their heads.  The court, relying on Kalpakian, ruled that the idea of the synthetic animal head is inseparable from the expression, and that nothing short of identical copying will be found to have infringed π's copyright.

6. Animal Fair v. AMFESCO (D.Minn. 1985) (p. 446): Bear claw slippers.  The court here came to the opposite result of Banana Republic, holding that Δ's slipper, although containing minor differences, captured the total "concept and feel" of π's slipper.

6. Courts are increasingly turning to a "concept and feel" standard in this area.  Problem is, "concept" is an idea, which should be uncopyrightable.

6. The Right to Make Phonorecordstc \l2 "The Right to Make Phonorecords
6. When you buy a CD at the record store, among other copyrights, the main copyright involved is the one that is attached to the sound recording.  It is the specific recording of a specific performance that is protected.

6. The sound recording industry was just getting started around the time of the 1909 Act.  At that time, there was doubt over whether sound recordings were copyrightable at all.  Records were very easy to copy.  The Sam Goody store made its mark by selling pirated records.  Many states began passing laws against pirated sound recordings, and in 1972, Congress finally gave them federal copyright protection, resulting in '114.

6. '114 protects against duplications.  It allows close similarities.  If you hire the same performers to perform the same music for a rival recording, that is okay.  It protects against exact reproductions and over works in which the actual sounds fixed are rearranged, remixed, or otherwise altered in sequence or quality.

6. Sampling has brought attention to the scope of '114.  The language in '114(b) states that another sound recording that consists entirely of samples is okay, which seems to suggest that those which combine samples with independently generated sounds would not qualify.

6. Argument on the other side is that '114 must be construed narrowly because the rights given by '114 are narrow.  Prof. Zimmerman says this argument is silly, and that the better approach is, if the sampling doesn't take from the market of the original work, then it should be okay.

6. Compulsory licensing:

6. '115 is the compulsory licensing section.  Congress put in '115 to foster the recording industry, concerned that one record company would obtain huge rights, squeezing everybody else out.  Thus, under '115, a person wishing to record a copyrighted nondramatic musical work and publicly distribute the recording may do so if:

6. The copyright owner has already made or authorized a recording of the work, which has been distributed to the U.S. public;

6. the prospective licensee's primary purpose is to distribute phonorecords of her recording to the public for private, rather than commercial, use (no jukeboxes, for example);

6. the prospective licensee serves notice of her intention to take a compulsory license on the copyright owner within a specified time of making and distributing her recording; and

6. the prospective licensee pays royalties to the copyright owner, as provided in '115(c).

6. The royalty rate was set by the Copyright Tribunal (which no longer exists).  It is based on the Consumer Price Index.  Currently, the royalty rate payable with respect to each work embodied in the phonorecord is either 6.95 cents or 1.3 cents per minute, whichever is larger.

6. The Harry Fox Agency plays a huge role as a collective rights organization.  Instead of everybody having to try to comply with the statutory provisions, they can just go to the agency.

6. Audio Home Recording Act of 1992:

6. These are the provisions in Chapter 10 of the Copyright Act that deal with digital recording devices and media.

6. Technological "fix" in DAT machines that permits copies to be made only from the originals, not from copies.

6. Imposes a royalty fee on DAT machines and blank DAT tapes.  This money is basically to compensate the recording industry for lost sales from copying.

6. It is difficult to know whether the recording industry gets more money from this royalty fee or if they were required to license every copy people wanted to make.

6. The Right to Make Derivative Workstc \l2 "The Right to Make Derivative Works
6. '106(2) provides that the owner of the copyright to a work has the exclusive right to prepare derivative works based upon the copyrighted work.  But all work in some sense builds upon prior works.

6. Mirage Editions v. Albuquerque A.R.T. (9th Cir. 1988) (p. 462): Δ purchased copies of a book of Thomas Nagel's artwork, cut out selected pages, pasted them onto tile, and sold them to the public.  Court says this is a derivative work, and Δ has infringed Nagel's copyright.

6. First sale doctrine: the right of a purchaser to do what she chooses with her copy of a work.  She can sell it, burn it, etc.  However, the purchaser cannot make copies or prepare derivative works based on it.

6. Lee v. Deck the Walls (N.D. Ill. 1996) (Supp. 45): Notecard tiles redux: Cards by Annie Lee, an artist, purchased and attached to tile by the same company as Mirage Editions (A.R.T.).  This time, the court disagrees with Lee and grants summary judgment to A.R.T.  Why?  The court said that under Feist, originality is a requirement for copyright.  Putting the cards onto tile lacked the creative spark for originality; thus, the tiles are not a derivative work.  The first sale doctrine allows A.R.T. to buy and sell the cards.

6. Prof. Zimmerman likes this opinion better.

6. Horgan v. Macmillan (2d Cir. 1986) (p. 464): Balanchine was the director and chief choreographer of the New York City Ballet.  In 1954 he choreographed his version of the Nutcracker.  The "Balanchine Nutcracker" has been preformed all around the world to great acclaim, and royalties were paid to Balanchine for these performances.  (Horgan is executor of Balanchine's estate.)  Macmillan published 60 photographs of scenes from the NYC Ballet Company's production of the Nutcracker.  District judge ruled that there was no infringement because choreography had to do with the flow of steps in a ballet, and that still photos do not take of use the underlying choreography.  The 2d Cir. reversed and remanded, holding that this was like using stills or clips from a movie.

6. Hard to figure out how the choreography copyright covers the photos.  Prof. Zimmerman says this case is not terribly convincing.

6. Lewis Galoob Toys v. Nintendo (9th Cir. 1992) (p. 467): Galoob produced the "Game Genie", a game enhancer for the Nintendo system that allows the player to alter features of a game.  It did not alter the data stored in the game cartridges.  Nintendo said this was an unauthorized derivative work.  The court rejected this argument, stating that a derivative work must have form or permanence, but the Game Genie only alters displays that originate from the game cartridges.  The Game Genie itself does not produce displays.  It is useless by itself.  It can enhance, and cannot duplicate, a game cartridge.  Thus, the court holds that it is not a derivative work.

6. Gilliam v. ABC (2d Cir. 1976) (p. 470): Monty Python writers have an agreement with the BBC.  This agreement was detailed, and the writers reserved the editing rights from the BBC (however, the BBC had the last call on what scripts looked like, which arguably looks like editing rights).  BBC sold broadcasting rights to ABC.  ABC cut some material to remove "indecency" and add in commercial spaces.  The writers sued ABC.  The argument is that ABC's editing was a violation of the copyright in the underlying script; that, in mutilating the program, they created an unauthorized derivative work.  The court held in favor of the writers, believing that the integrity of the wok had been damaged by the amount of editing.

6. Moral rights:

6. The Monty Python case probably isn't a copyright case at all.  It could fall under Lanham Act '43(a), which protects moral rights, usually the right of attribution.  It is an unfair competition statute.  Could argue that the ABC version had the appearance of a Monty Python work product, but it wasn't.  Magazine publishers argued strongly against moral rights, citing the Monty Python case.

6. Classic moral rights claim that if the integrity of the work has somehow been destroyed, the author should have a right to protect the work because there is a relationship between the author and the work that is conceptually separate from economic exploitation rights.

6. '106A provides rights of attribution and integrity to authors of visual arts.  Pretty narrow protection.  Also see ''113(d), 301(f).

6. The Right to Distributetc \l2 "The Right to Distribute
6. '106(3) provides that the copyright owner has the right to distribute copies or phonorecords of the copyrighted work to the public by sale or other transfer of ownership, or by rental, lease, or lending.

6. First sale doctrine: '109(a) provides that, notwithstanding the provisions of '106(3), the owner of a particular copy or phonorecord or any person authorized by such owner, is entitled, without authority of the copyright owner, to sell or otherwise dispose of the possession of that copy or phonorecord.

6. Fawcett Publications v. Elliot Publishing (S.D.N.Y. 1942) (p. 490): Δ bought comic books of π's, repackaged and sold them.  Court ruled for Δ on the basis of the first sale doctrine.

6. '109(b) gives an exception to first sale doctrine: Owners of copyrights in sound recordings of music, in musical compositions, and in computer programs may prevent persons who acquire copies of the computer programs or phonorecords of the sound recordings of musical works from renting them out commercially, or may charge a royalty for the privilege of doing so.

6. The ease and quality of copying is the target of this legislation.  The record and software industry worked hard to get this legislation through.  The movie industry may have shot itself in the foot by overpricing their videocassettes.

6. Public lending right: Some countries, mostly European, have developed a compensation system where the author receives a royalty based upon the circulation of her work in the public library system.

6. Droit de suite:  provides that authors share in the subsequent profitable disposition of lawfully owned copies of their works.  Exists in a number of European countries and California.

6. '602(a) Importation Right: Importation into the U.S., without the authority of the owner of copyright, of copies or phonorecords of a work that have been acquired outside the U.S. is an infringement of the exclusive right to distribute.

6. Sebastian Int'l v. Consumer Contacts (3d Cir. 1988) (p. 496): π manufactured shampoo in the U.S. for shipment to South America. Several cases of the goods made an unauthorized round trip and were offered for sale by Δ.  π invoked '602(a).  The 3d Cir. rejected this, saying that the first sale doctrine holds.  The court held that '602(a) does not create a right in addition to '106(3), but only qualifies what constitutes an infringement in '106(3).  Since '109(a) limits the rights in '106(3), once transfer of ownership has cancelled the distribution right to a copy, the right does not survive so as to be infringed by importation.

6. BMG Music v. Perez (9th Cir. 1992) (p. 497): BMG licenses the manufacture and sale of their recordings in foreign countries.  Perez bought recordings abroad and sold them in the U.S.  9th Cir. said that '109(a) applies only to copies legally made and sold in the U.S., such that it did not shelter the importation of recordings manufactured and sold abroad.

6. Thus, although this is still unclear, it looks like first sale doctrine may only apply to sales in the U.S.

6. Public Performance and Display Rightstc \l2 "Public Performance and Display Rights
6. Performance:

6. This is an area where technology overtook the law and the law has not yet caught up.  Around 1909, there were only  a limited number of ways to exploit your work.  Radio, TV, sound recording, and the movie industry were all very new or didn't really exist.  Performance for the public is very different in the context of these new media.

6. Under the 1909 Act, if you had a public performance for profit, the copyright owner had the exclusive right to licensing.

6. The for-profit distinction was problematic (e.g. background music at dinner, TV at a bar).

6. What constituted "public" performance was also difficult to determine.

6. Under the 1976 Act, any public performance is specifically covered by copyright unless there is a specific exemption.  Public performance is defined in a way that makes virtually anything in front of an audience (not family/friends) or designed to go to lots of different people a public performance.

6. '106(4) provides that the copyright owner has the exclusive right to perform the copyrighted work publicly.

6. Performance is not only a live rendering but a replay of a captured performance.  If you have captured a single performance, you have the capability of showing it to people who couldn't have possibly seen the original at a different time, expanding the audience.  Also, you have the capability to distribute at the same time but at different places, such as a radio rebroadcast of a concert.

6. The S.Ct. evolution of the performance right:

6. Buck v. Jewell-LaSalle Realty (S.Ct. 1931) (p. 500): Concert to a live audience was broadcast by radio.  Radio station was not authorized to do this.  A receiver was in the lobby of a hotel, and the music was transmitted to loudspeakers in both public and private rooms.  The Court held that this constituted performance, and on remand, the lower court found that these acts constituted public performance for profit.

6. Question of multiple performances: Some had said that this was strict liability for copyright, while others said that the hotel only needed to get a license.  If the licensing scheme is the case, this might have been considered multiple performances.

6. After this case, ASCAP and BMI, collective rights organizations, started putting provisions dealing with this case into licenses.

6. Fortnightly v. United Artists (S.Ct. 1968) (p. 501): Cable TV rebroadcast of local antenna TV stations.  S.Ct. said this was not an independent performance, and cable TV did not have to get a license, apparently overruling Jewell-LaSalle.

6. Teleprompter v. CBS (S.Ct. 1974) (p. 501): Similar case to Fortnightly.  Here, the Court looked at economics, stating that the programming is being paid for by advertisers.  It makes no difference to them whether the program is distributed by antenna or by cable.  If they were allowed to charge a fee for cable, they essentially would be double-dipping.  If there's a reason this should be allowed, the broadcasters should look to Congress for a solution.

6. 20th Century Music v. Aiken (S.Ct. 1975) (p. 502): The Court held that the reception of copyrighted music from radio and its transmission through speakers in the ceiling of a fast-food shop did not constitute a performance on the part of the restaurant owner.  The Court held that Jewell-LaSalle should be limited to its facts (unauthorized broadcast by the radio station).  The Court kills off the multiple performance doctrine in holding that the person who merely turns on the radio is not performing.

6. The 1976 Act, however, says that these are all treated as performances, but that some will be exempted ('110 lists the exempted performances).  It also eliminated the for-profit distinction.

6. Definition of public under '101:

6. Clause (1): if it takes place "at a place open to the public or at any place where a substantial number of persons outside of a normal circle of a family and its social acquaintances is gathered.

6. Clause (2): "to transmit or otherwise communicate a performance or display of the work to a place specified by clause (1) or to the public, by means of any device or process, whether the members of the public capable of receiving the performance or display receive it in the same place or in separate places and at the same time or at different times.

6. Columbia Pictures v. Aveco (3d Cir. 1986) (p. 507): Aveco rents videos, but they also have booths in their store where customers can rent and watch videos on the premises.  The court said this constituted a public performance, since anyone can come in and rent a booth and video.

6. The court seems to be placing the emphasis on the place of viewing, but it seems to make more sense to look at the people viewing.

6. Movie companies pushed this because, unlike the record and software industry, they don't have an exemption to the first sale doctrine.

6. Performing rights societies: ASCAP and BMI act as agents for numerous individual musical copyright owners, issuing licenses and policing rights on their behalf.  The society monitors the actions of radio and television stations to ensure that they are not publicly performing copyrighted music without a license.  They also file suits against infringers on behalf of the copyright owners.

6. Ocasek v. Hegglund (D.Wyo. 1987) (p. 512): π sued Δ for publicly performing their music without authorization.  Δ wanted to depose the songwriters, but they are being represented by ASCAP.  In Wyoming, if you elect to sue, you abe obligated to appear there to be deposed.  The court ruled that interrogatories here are sufficient.  ASCAP agents are responsible for the suit, and they can be deposed.    Without ASCAP, enforcing the copyright would be extremely time-consuming.

6. Display:

6. '106(5) provides that the copyright owner has the exclusive right to display the copyrighted work publicly.  Display is defined under '101 as "to show a copy of, either directly or by means of a film, slide, television image, or any other device or process or, in the case of a motion picture or other audiovisual work, to show individual images nonsequentially."

6. Limitation: '109(c) provides that a lawful owner of a copy may display publicly to viewers at the place where the copy is located.

6. Exemptions from the right of performance and display:

6. '110 lists a number of exemptions from the performance and display right:

6. performance or display or a work by an instructor in the course of face-to-face teaching activities of a nonprofit educational institution (e.g. a drama class performing a play for learning);

6. performance or display of a nondramatic literary r musical work in the course of a transmission (broadcast) as a regular part of systematic instructional activities of a government body or nonprofit educational institution (a professor whose lecture is being videotaped plays a copyrighted work for his music class);

6. performance of a nondramatic literary or musical work or dramatic work of a religious nature, or display of a work, in religious services;

6. performance of a nondramatic literary or musical work to the public if:

6. no admission charge; or

6. the proceeds are used exclusively for educational, religious, or charitable purposes and not for private financial gain, unless the copyright owner has served notice of objection.

6. communication of a transmission on a single apparatus of a kind commonly used in private homes, unless

6. a direct charge is made to see or hear the transmission; or

6. the transmission thus received is further transmitted to the public.

6. E.g. TV at a bar

6. performance of a nondramatic musical work by a vending establishment for the purpose of promoting sales of the work (e.g. music in a record store).

6. Edison Bros. Stores v. BMI (8th Cir. 1992) (p. 527): Chain store had radios in every store.  The court held that each store had to be looked at individually, not the chain as a whole.  Since each store met the exemption requirements, no infringement.

6. '111 exempts secondary transmissions that take the form of relaying, by the management of a hotel, apartment house, or similar establishment, of signals transmitted by a broadcast station within the local service area of such station, to the private lodgings of guests or residents, where no charge is made for the secondary transmission.  Otherwise, you must pay a compulsory license.

6. Other sections cover jukeboxes, public broadcasting, etc.  Compulsory licensing available where individual bargaining fails.

6. Fair Usetc \l2 "Fair Use
6. Generallytc \l3 "Generally
6. Originally a judge-made doctrine, fair use is now codified in '107.  In essence, the traditional concept of fair use excused reasonable unauthorized appropriations from a first work, when the use to which the second author put the appropriated material in some way advanced the public benefit, without substantially impairing the present or potential economic value of the first work.

6. '107 gives examples of what could constitute fair use, but what to make of this list is unclear.  Potential fair uses include criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research.  No guidance on how to apply this section.

6. '107 gives a four-factor test in determining whether the use made of a work is a fair use:

6. the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes;

6. the nature of the copyrighted work;

6. the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and

6. the effect of the use upon the potential market for or value of the copyrighted work.

6. Courts also have inquired into the amount and substantiality of the portion used in relation to the defendant's work as well.  Also, "incidental use" analysis has been applied in some cases.

6. Sony v. Universal City Studios (S.Ct. 1984) (p. 555): This is the Betamax case.  π claims that the home videotaping of their programs constituted an infringement of copyright, and that Sony was liable as a contributory infringer.  The record showed that the principal use of the Betamax was for time shifting (the recording of a program the viewer could not view so that the viewer can view the program at a later time).  π argued that time shifting makes ratings less accurate.  (Stronger argument, though, is that viewers can fast-forward through the commercials.  But an advertiser doesn't know if the ad is being watched, even without a VCR.)  The Court held for Sony saying the taping constituted fair use.

6. This case might be one that turns on a formal presumption.  If this use is presumptively fair, in a close case, a court will find that this is fair use.  This case expanded the notion of what could be fair use.

6. The Court emphasizes that the fair use claim here does not cover all copying.  If you make tapes and library them, that is a different matter.  Transitory taping, however, is fair use.  If they're not being archived, they're arguably not significantly harming the copyright owner's market.  This case is about transitory copying.  Permanent copies are an open question.

6. Four-factor analysis:

6. Purpose and character: commercial use is presumptively infringing.  Here, it is personal use, so there is no such presumption.

6. nature of work: The Court notes that the shows are free to watch, and time-shifting enables people to see what was free to begin with.

6. amount: entire shows copied, but since the show was free to watch anyway, this factor may not be that important.

6. effect on market: this is the big factor.  The Court analyzes the potential market as the present and future income in existing markets.  Majority says you must show that some meaningful likelihood of future economic harm exists.  Doesn't take into account markets that haven't been exploited yet.  There are a number of markets here:

6. Over-the-air broadcasting: no injury.

6. syndication: possible injury.

6. sale of tapes: possible injury.

6. If you include unexploited markets here, anytime you grant fair use, you are saying that the copyright owner is not a monopolist in that market, and you are causing economic harm.  That would suggest that there is little room for fair use.

6. Harper & Row v. Nation (S.Ct. 1985) (p. 563): Harper & Row about to publish a Gerald Ford  biography.  Lots of publicity about this, especially regarding his pardon of Nixon.  Harper & Row has a deal with Time magazine for them to publish 2 excerpts for $25,000.  Time publishes the first, but before publishing the second, The Nation got a copy of the book and published a description, quoting a total of 300 words, nonconsecutive.  Time pulls out of the deal with Harper & Row, which is the basis for the suit.

6. Four-factor test:

6. Nature of use: commercial

6. Nature of work: unpublished (but soon to be)

6. quantity used: 300 words (out of 200,000), but it was the heart of the book.

6. Economic effect: Harper & Row did itself well by not trying to work out a new deal with Time.  Here, direct economic loss.

6. Court held for Harper & Row.  This, and the Salinger case, gave rise to the suspicion that there was no permissible fair use for unpublished works.

6. Brennan, dissenting, argued that finding fair use here would help the dissemination of important public information.  This is a work of history.  Also, there is nothing in '107 about presuming infringement for unpublished works.  '107 was later amended to state that unpublished works do not necessarily preclude fair use.

6. Right of first publication in other countries is viewed as a moral right.  Notion that if people don't have an ability to control what they write down, people will be inhibited and less likely to reveal anything.  Also, the author ought to be able to control the timing of the publication.

6. Salinger v. Random House (2d Cir. 1987) (p. 580): An author wanted to do a biography of J.D. Salinger, who is kind of a hermit.  Letters Salinger had written to others were donated to university libraries.  Salinger tried to stop publication.  The author sent a manuscript to Salinger, who refused to read it.  The author then added more information, and again sent it to Salinger.  Salinger registered the copyright.  Hamilton rewrote the biography, greatly reducing the number of quotations, and Salinger sued for violation of the copyright.

6. Four-factors:

6. Nature of use: commercial

6. Nature of work: unpublished (never will be)

6. Quantity of use: 200 words, 50 paraphrases

6. Economic effect: ???

6. The court said there was economic loss, but it's hard to determine what it is.  The claim here is that Salinger is not trying to protect his economic rights but his privacy.  However, it was unlikely he would win a tort action because of 1st Amendment considerations.

6. Parodytc \l3 "Parody
6. Benny v. Loew's, Inc. (S.Ct. 1958) (p. 587): Prior to Acuff-Rose, the S.Ct. had taken only one other case on parody, this one.  Jack Benny did a parody of the movie "Gaslight" called "Autolight".  He borrowed the plot, locale, time period, etc., but turned it into a comedic piece.  9th Cir. had ruled against Benny, and the S.Ct. affirmed on a 4-4 vote.

6. Berlin v. E.C. Publications (2d Cir. 1964) (p. 588): Mad Magazine parodied popular songs, including one by Irving Berlin.  What was taken in this case was so general that it is hard to view it as infringement at all.  2d Cir., in finding no infringement, suggested that a possible fair use defense was mountable because it was a parody.  The implication was that there may be circumstances that you can use a fair amount because parodies would be a fair use expression.

6. Two questions proposed by the 2d Cir.:

6. Does the parody substitute the original? (Displacement test)

6. Was the amount of the taking limited to what was necessary to conjure up the original?

6. Walt Disney v. Air Pirates (9th Cir. 1978) (p. 590): Tried to use a fair use defense.  In rejecting the defense in this case, the 9th Cir. suggested a third criteria: Parodying the original versus parodying society at large.  To the extent that the Disney characters are not also an object of the parody, the need to conjure them up would be reduced if not eliminated.

6. In MCA v. Wilson, the 2d Cir. suggested that no fair use be allowed at all for social parody.  This case involved a sexually explicit play that parodied a number of "wholesome" songs.  2d Cir. was not amused.

6. A parody is something the copyright owner is not likely to be happy about.  The fact the parody gets associated with the copyrighted work may have impact in the future.  It does affect the was people see the underlying work.  This is problematic if you recognize some form of moral rights.

6. The opening paragraph of '107 seems to indicate that the objective of fair use was for factual criticism.  The underlying work here is a creative work and thus has a thicker copyright.  Parodies also resemble derivative works; thus, the courts are more restrictive with parodies.  Telling the difference between a parody and a derivative work makes this area difficult.

6. The displacement test doesn't help much, since parodies can be seen as a derivative work.  Sometimes derivative works increase demand for the original, and it is unlikely the parody would substitute for the original.

6. Campbell v. Acuff-Rose (S.Ct. 1994) (Supp. 57): 2 Live Crew's parody of Roy Orbison's "Oh, Pretty Woman."  Court basically says it is fair use (remands the case).

6. Four factors:

6. Purpose: S.Ct. said that the commercial nature of the parody does not make it a presumptively unfair use; that it is only one factor and should not create a strong presumption against Δ.  The Court says the parody could reasonably be perceived as commenting on the original or criticizing it.

6. Nature: S.Ct. says this factor is not much help in this case, since parodies invariably copy publicly known, expressive works.

6. Amount: The Court says that parody necessarily springs from recognizable allusion to its object through distorted imitation.  Taking the heart is okay because it is the heart that most readily conjures up the original.  No more was taken than necessary.

6. Potential market: The Court talks about derivative markets.  First of all, the original is not likely to be economically harmed itself.  Look to derivative markets.  Here, the parody is a rap song.  If the parody harm's Orbison's potential market in the rap market, then there is harm.

6. The Court seemed to avoid the parody versus satire question here.  Not much guidance in this case.

6. Rogers v. Koons (2d Cir. 1992) (p. 601): Δ turns π's photograph of couple with puppies into a sculpture.  Δ says the sculpture is meant to point out the banality of cultural goods, suggesting this might be a parody.  The court said this was an infringement.

6. This is the derivative works problem.  To the extent we're giving protection, we're interfering with the creation of new work.  There's an enormous amount of contemporary art out there, and this case highlights the fragility of the practice of borrowing from others.

6. The original work was not the object of the parody, and the court said this is necessary for a fair use defense.

6. Educational and Library Photocopyingtc \l3 "Educational and Library Photocopying
6. Photocopying is, for the most part, like the Sony case: usually for your own use, sometimes for some others, but not usually in a commercial setting.  This has generated a lot of litigation in recent years and shows no sign of slowing down.

6. Pre-1976 cases:

6. Wihtol v. Crow (8th Cir. 1962) (p. 611): teacher held liable for arranging and minimally duplicating and performing a musical work, despite the absence of profit and a number of other circumstances seemingly favoring Δ.

6. Williams & Wilkins v. U.S. (S.Ct. 1975): suit brought against 2 federal libraries that freely distributed photocopied medical articles to physicians upon request.  Williams & Wilkins, medical journal publishers, sued, but their claim was denied on fair use grounds.

6. The 1976 Act tried to handle these cases but did not do it very well.  '108 was instituted, dealing with public libraries.  Those libraries have an exception for making single copies upon request if the library has no reason to suspect the recipient will do anything non-"fair use"-like.  This protects libraries, not recipients.

6. '107 specifically states that multiple copes for fair use is a potential fair use.  There are a number of concerns.  Authors might be concerned about their work; however, anthologies and textbooks are often the collection of outside material.  The real focus is on publishers losing their market on teaching materials.

6. There are a number of arguments favoring fair use, but they all revolve around a particular question.  Textbook manufacturers are happy to sell parts of textbooks for a price.  TO what extent is there a valid argument that allowing publishers to have that market makes education more expensive and getting materials more cumbersome, interfering with the scientific and educational process.  On the other hand, if it is a public benefit, schools should pay for it.

6. Committees, largely composed of textbook manufacturers, drafted the guidelines, which appear to set out the maximum copying possible.  The only cases that have been fully litigated have been against copy shops.

6. Basic Books v. Kinko's (S.D.N.Y. 1991) (p. 616): Kinko's produced course packets for students at NYU, the New School, and Columbia.  Kinko's made a slight profit from the copies.  Because of this, they couldn't claim fair use.  Left open the question of whether giving away copies for free or at cost, or if faculty or students doing this for themselves, or if this lowers the cost of education and is thus a public benefit.

6. American Geophysical Union v. Texaco (2d Cir. 1995) (Supp. 74): Test case by a group of scientific journal publishers.  Before, it was a frustrating experience to get permission from publishers to photocopy.  Since Williams & Wilkins, there was an attempt to create a collective rights organization for journals called the Copyright Clearance Center ("CCC").  CCC still only has the right to license about 30% of the articles involved in this litigation.  2d Cir. said no fair use.

6. Purpose of use: no direct connection to profit, but it is a use of copyrighted works as a factor in production of a future profit-making product.  People are building up libraries of photocopied works.  This is not a fair use if you're going to keep it.

6. The district court mentions that this is not a productive or transformative use, but this is an odd thing to mention post-Sony.

6. Nature of work: fact work rather than creative.

6. Amount: entire articles

6. Effect upon potential market: Crucial part of the case.  The court looked at the back issue market and current subscription market.  The court said there is either no effect or de minimis.  The industry is thriving despite photocopying, and the back issue market has not been developed well. What they do claim is a market for licensing photocopies.  They don't need to provide a new product of engage in any activity, just merely collect royalties from the CCC.

6. Once the transaction costs have been significantly reduced here (e.g. via the CCC), has the market failure justifying fair use been cured here?

6. This problem has been so large during the time of the photocopier, yet the industry has thrived during this time.  Pricing mechanisms journals use charge libraries 2-3 times that of individual subscribers.  

7. Copyright Protection of Computer Softwaretc \l1 "Copyright Protection of Computer Software
7. Introductiontc \l2 "Introduction
7. Development of Case Lawtc \l2 "Development of Case Law
7. Reverse Engineering: Programs and Semi-conductor Chipstc \l2 "Reverse Engineering: Programs and Semi-conductor Chips
[Look at notes for this section.]
