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I.
Intentional Torts


A.
Many intentional torts are correlated to crimes, and seek to compensate the victim; 

criminal law seeks to punish the criminal. 


B.
Battery is unconsented physical contact with another person.  



1.
Elements of battery:



a.
Unconsented




b.
Touching of another person




c.
Intent (meaning intent to touch, not necessarily to cause harm)


4.
Where P intentionally commits an act, he is liable for its consequences.   He 


did not need to intentionally mean to cause the harm.



Vosburg v. Putney  (Wis. 1891)




F:  P kicked D underneath table at school.  D’s leg fell apart.




R:  “If the intended act is unlawful, the intention to commit it must necessarily 


be unlawful.”  




--Act unlawful because the teacher had called the class to order, and there was 


no way to justify kicking a classmate at that time.




--Playground injury different: implied to consent to play rough.  




Thoughts from Class:




--Some complain that the decision in the case left Vosberg no incentive to 



protect himself in any way.  



5.
Transferred Intent: where P intends to commit a battery, but harms 



an unintended person, his intent transfers to the harm caused that victim.




Talmage v. Smith (Mich. 1894)


6.
Even a child may be liable, despite absence of intent to harm, if he engages 


in harmful bodily contact with another.




Garratt v. Dailey

C.
Trespass to Property


1.
Elements of Trespass to Property:



a.
Unconsented




b.
Entering someone else’s property




c.
Intentionally (no need for intent to do damage or harm)





2.
Any intrusion on property that is against the will of the possessor—and 


therefore illegal—constitutes trespass, even if no visible damage occurs.



Dougherty v. Stepp  (1835)




F:   D entered unenclosed land of P with surveyors and chain carriers and 



claimed the land to be his own.  He did not mark trees or cut down bushes.




R:   Even if no visible damage, minor harm could be done, like trampling of 


grass or hurting shrubbery.




--Making the survey and marking trees or making the survey and not marking 


trees constitute the same illegal act in principle, it only differ in its degree.  



3.
If D intends to commit the act of trespass, he is liable for all ensuing 



consequences, whether or not intentional.




Brown v. Dellinger  (Tex. Civ.App. 1962)




F:   2 kids entered neighbor’s garage and ignited charcoal-burned down house.



4.
Intangible trespass can only be found were physical damage can be 



demonstrated.




Public Service Co. of Colorado v. Van Wyk  (Colo. 2001)




F:  P sued utility for harm related to noise, radiation, and electromagnetic fields 


resulting from utility upgrade approved by state Public Utility Commission.



5.
Trespass in Cyberspace




a.
May block robotic spiders from searching Ebay: it’s like intruding 



on private property and capable of impairing use.




Ebay v. Bidder’s Edge (N.D. Cal. 2000)



b.
California tort law does not extend to e-mail that neither damages a 



computer system nor impairs its function.





Intel Corp. v. Hamidi  (Cal. 2003)





P:   D used Intel e-mail system to send 6 messages to 35,000 current 



employees railing against employment practices.  D sent messages from 



his home computer and breached no computer security barriers.  




Messages did not harm Intel’s computer system, but caused discussion 



and distraction among employees.





R:   Use of system did not interfere with the possessor’s use of property.





--Economic harm done by distraction no different than sending angry 



letter, yelling from a bullhorn, or making an angry phone call.





--California law requires demonstrable injury to the chattel for P to be 



eligible for monetary damages, which didn’t happen in this case. 



6.
Parasitic Damages: D liable for full consequences of his actions if he 



commits a trespass, even to people with whom D does not directly interact.




Bouillon v. Laclede Gaslight Co.  (Mo. App. 1910)




F:  D tried forcing his way into P’s house, he no right to be there (meter 



accessed via separate entrance). D had heated argument with P’s nurse who 


attempted to block him, while letting cold air through open door.  P was 



pregnant and vulnerable: miscarried and needed hospitalization. 


D.
Trespass to Chattels


1.
Elements of Trespass to Chattels:




a.
Unconsented




b.
Use/interference with someone else’s property




c.
Intentionally (no need for intent to do damage or harm)


2.
Can’t intentionally interfere with someone’s possession without permission, 


even if act would not damage the posession.



Blondell v. Consolidated Gas Co.  (Md. 1908)




F:   Groups of gas company customers sought to attach governors to their gas 


meters that regulate the flow of gas.  




R:  Installing gas lines does constitute trespass, since the acts were unauthorized.




--Regardless of whether act would likely cause injury, may not interfere with 


someone’s property.  


E.
Conversion



1.
Elements of conversion:




a.
Intent to exercise dominion over chattels




b.
Exercising of dominion over chattels


2.
Trespass to chattels is more like “damaging”; conversion involves “exercise of 


dominion.”




(Remedies different: in conversion, you get full reimbursement for the good; in 


trespass just reimbursement for any damages
.)

F.
Assault


1.
Elements of Assault:




a.
Intent to touch or cause fear of harm




b.
Fear/apprehension of imminent battery



2.
By instilling fear through swinging his hatchet, D committed trespass.



I. de S. and Wife v. W. de S. (Assizes, coram 1348)




F:   D came to P’s tavern to buy wine and found it closed.  Struck the door with 


hatchet.  Wife of tavern owner called out for him to stop.  He then “perceived 


her” and swung the hatchet again, though he did not make contact with her.



3.
No assault when D specifically makes clear that attack isn’t imminent.




Tuberville v. Savage  (K.B. 1669)



F:   D attacked P after P put his hand on his sword and said “If it were not assize 


time, I would not take such language from you.”  D claims he was assaulted, and 


his violence was self defense.




R:   If someone swings at you and misses, it’s assault.  If you hold your sword 


and say nothing, that’s assault. If you make clear no attack imminent, no assault.



4.
Assault depends on the reasonable fear and perception of the victim, not 


“the secret intentions of the person committing the assault.”



Allen v. Hannaford  (Wash 1926)



F:  P moving out of apt rented from D, and hired movers.  D had placed a lien 


on her belongings.  When D found the movers, he threatened with a gun to shoot 


them “full of holes” if they continued.  D later asserted the gun was not loaded. 


G.
Offensive Battery


1.
Elements of Offensive Battery:





a.
Unconsented




b.
Intent to cause harmful or shameful/offensive contact or imminent 



apprehension.



c.
Actual offensive/shameful contact with P or something closely 




attached to P.




d.
(Do not need to be aware of incident: liability even if P sleeping)


2.
For some types of assault, the insult matters more than physical harm.



Respublica v. De Longchamps (Pa. 1784)




F:  D struck cane of French ambassador.


3.
Liability in cases where malice, wantonness, outrage and indignity played a 


role, even if no physical harm.




Alcorn v. Mitchell  (1872)




F:   Parties involved in legal proceeding for trespass.  After trial, D spat in face 


of P with large number of people present.




R:  Courtroom is the “temple of justice”: important for parties to feel safe.


H.
False Imprisonment



1.
Elements of False Imprisonment:



a.
Choice/free will impeded 



b.
Force or a threat of force



c.
Not just cause




d.
P must be aware of the confinement, or suffer harm due to it.


2.
If a man is unjustifiably restrained of his personal liberty for fear of a 



personal difficulty, that amounts to false imprisonment



Coblyn v. Kennedy’s Inc.  (Mass. 1971)




F: A little old man shopping for suit.  When leaving store, confronted employee, 


who insisted he come upstairs for questioning.   People saw P accosted, and on 


his way upstairs, suffered severe chest pains.



3.
Imprisonment only results when P is confined to a defined space: not any 


restriction on movement.



Bird v. Jones  (K.B. 1845)




F:   P was passing on public highway, closed for boat race.  P tussled with D to 


get through; managed to pass and climb fence, detained by police officers.  


Police gave two options: remain in custody until after event, when he could 


pass, or, leave area in other direction.




H:  Imprisonment encompasses an intrusion on free will by an exterior force, 


accompanied by menace or threat of force.  You cannot consider each 



obstruction imprisonment.




D:  Any restraint by force is imprisonment.  Having a means of escape does not 


foreclose imprisonment, if one prevented from doing what he has a right to do.


I.
Intentional Infliction of Emotional Distress



1.
Elements:




a.
Extreme and outrageous conduct





(Rest. says must be “beyond all possible bounds of decency




…atrocious, and utterly intolerable in civilized society.”  Malice or 



mischief alone insufficient.)




b.
Intentional or reckless



c.
Outrageous/extreme emotional effect



d.
(also liable for impact on other innocent parties nearby)



2.
Where a joke is intended to cause harmful consequences, D is liable, even if 


consequences more severe than anticipated.




Wilkinson v. Downton (Q.B.1897)




F:   D played practical joke and told P her husband had been in serious accident.  


Woman thrown into a state of shock.




R:  Was defendant’s act so plainly calculated to produce an effect like the one it 


produced that it could have happened to a person of ordinary health and mind? 


Yes.  Odds of consequences were not too remote.



3.
Hustler Magazine v. Falwell  (U.S. 1988)



--Tried to sue under the outrageous behavior tort—argued that objectively, 


nobody in society should have to bear this sort of shame.




--Court found article a type of political cartoon, protected by First Amendment.




--Another problem: Falwell said he was horrified and disgusted, but did not 


allege any specific expenses or monetary harm that might be reimbursable.



4.
Does hostile work environment rise meet this tort?



--Generally no, since discrimination is not targeted against a specific individual.




--For civil rights claims, should not need to demonstrate that actions are terribly 


invidious.  Some argue that this violates first amendment rights.




--Cases where harm is based on communication, and not tangible injury to 


person or property, you have problem with crediting claims.

II.
Defenses


A.
Consent


1.
Court will sometimes infer consent and not find an intentional tort.



2.
Was there actual or implied consent?  Key question in intentional tort cases.



3.
Did act Exceed consent?  In a playground, it’s reasonable to expect some 



physical contact, but not to beat someone with a baseball bat.



4.
The promoter, by violating California law and operating an illegal boxing 


operation, can be held liable despite P’s consent.




Hudson V. Craft  (Cal. 1949)




F:  P attended carnival, which had unauthorized boxing ring.  P (who was 18) 


agreed to fight for $5 and got injured.




Q:   Can promoter be liable even consent between the parties involved in match?




Thoughts from Class:



Are there things that legally we might not consent to, even if in practice we do 


consent?  Two opposing view points:



--Court says it’s a way of effectuating state public policy to allow the case to go 


forward: additional incentive for promoters to follow the law.




--A view in Restatement says parties who consent to something must be held 


responsible for consequences.  Tort must criminal law—no liability.



5.
Implied consent during sporting events must have limits: players may not 


violate rules of game and throw unlawful blows.



Hackbart v. Cincinnati Bengals (10th Cir. 1979)


6.
Unwanted Medical Treatment




a.
Everyone has a right to immunity from to her body.  Absence of 



negligence or wrongful intent not a defense: no implied consent for 



surgery if doctor possibly could have asked patient.




Mohr v. Williams  (Minn. 1905)




F:   Doctor diagnosed problem in right ear of patient: she agreed to 



undergo surgery.  Once  unconscious, doctor discovered more serious 



problem left ear.  Consulter her family physician, and decided to fix that 



ear.  P claimed she suffered damage as a result.  Dr. tried to say fact that 



she didn’t consent irrelevant—should be viewed as implied consent.




b.
When life or health of patient requires immediate action, medical 



treatment lawful under doctrine of implied consent.




Allore v. Flower Hospital  (Ohio App. 1997)

B.
Insanity


1.
Must have intent to cause violence, even if premised on delusion.


2.
Insane person liable for damage in the same way a sane person would be.  




McGuire v. Almy (Mass. 1937)




F:   D was patient in asylum who had fit and broke furniture.  She attacked her 


attendant who entered room to restrain her.




Court cites two goals of tort system:




--Deterrence: is that plausible?  D has no idea what she’s doing.




--Compensation: that seems to be the real issue at play.



3.
Gould v. American Family Mutual Insurance Co. (Wis. 1996)



H:   “Where a loss must be borne by one of two innocent persons, it shall be 


borne by him who occasioned it.”



R:   Can deter by encouraging relatives to care for the insane.


C.
Self Defense



1.
Elements of Self Defense:




a.
Reasonable apprehension of imminent harm




b.
Proportional response


2.
Not retaliation: must stop all violence once danger subsides.



3.
Courvoisier v. Raymond  (Colo. 1896)




F:  Intruders outside jewelry store…cops heard shots and came to scene.  D 


accidentally shot cop.




H:  Jury could have considered whether presence of a riot was sufficient for D to 


believe that P was a rioter; jury then should have considered whether in these 


circumstances, it would have been reasonable to have shot on the rioters.  




Thoughts from Class:




--This is a tricky case, because two people have justifiable behavior.  

D.
Defense of property


1.
Unacceptable to use wounding force in the defense of property.



M’Ilvoy v. Cockran  (Ky. 1820)




F:   D shot and severely wounded P while P was attempting to tear down a fence 


on D’s land.




Thoughts from Class:




--Court allows D to commit battery, but not inflict harm.



2.
Even if a trespasser is guilty of a crime, an owner may not set a device that 


could kill or maim, unless the trespasser poses a threat to the owner’s life.




Katko v. Briney  (Iowa 1971)




F:   D owned a house where he stored valuable bottles and jars.  House 



repeatedly robbed and D’s possessions stolen.  D put up “no trespass” 



signs, to no avail.  Set up spring gun that shot and wounded the robber.




R:   Should not allow windfall damages, even if letting P recover.



3.
Trying to catch a man by maiming is inhumane; even if D could have set a 


spring gun, still needed to provide notice.




Bird  v. Holbrook (C.P. 1825)




F:   Homeowner had country house with valuable tulips, kept getting stolen.  Set 


spring gun but posted no sign.  He didn’t want anyone to know it was there, to 


catch the thief.  P went into yard to retrieve neighbor’s bird.  Called out several 


times before jumping, then lept, not seeing gun, which shot P just above knee.


E.
Recapture of Chattels



1.
Elements of legitimate recapture of chattels:




a.
“Hot pursuit”




b.
Lawful contact




c.
Reasonable force




d.
Wrongfully taken


2.
The right to use physical force to recover property requires possession by 


the owner and a purely wrongful taking or conversion.  Rule of hot pursuit 


also allows force if someone takes your property and you must act quickly 


to get it back.



Kirby v. Foster  (R.I. 1891)




F:   P bookkeeper for D.  When $50 was lost, D blamed P and docked his pay. D 


gave P to pay company employees: P kept $50. D attacked him to get $ back.




R:   When there was no immediate justification for force, it is critical to use the 


justice system to resolve disputes.  




Thoughts from Class:




Key fact is that D had willingly handed the money to P to begin with.

F.
Necessity


1.
Things to look out for with necessity:




a.
Temporary need



b.
Urgent need




c.
Situation out of defendant’s control




d.
Response resulting in trespass, not harm to a person


2.
Must balancing two sets of interests in necessity cases: property owners and 


person who needs temporary refuge.



3.
Public necessity: sometimes justified to destroy property to uphold public good, 


ie. fire department knocking down your house to prevent a fire from spreading.



4.
Trespass is lawful when necessary to save a life.



Ploof v. Putnam (Vt. 1908)




F:   D owned a dock.  Powerful storm hit, P moored his boat to the dock to 


protect his property and family.  D’s servant untied the boat from the dock.



5.
Since P’s dock not the specific threat to D and the damage was within D’s 


control, D is liable for damage to the dock.



Vincent v. Lake Erie Transportation Co. (Minn. 1910)




F:   Steamship tied to dock to unload cargo.  Nor’easter developed.  Ship could 


not get tug boat to pull it from harbor: and had it untied, it could have been 


destroyed.  Owners stood by ship, replaced ropes as they broke and added 



additional cables.  The ship banged against dock, causing $500 in damages.




R:   D intentionally strengthened the ropes attached to the dock, and repeatedly 


repaired or replaced fraying or broken ropes.  D clearly intended to tie the ship 


to P’s dock, action that caused the damage.




D:   Boat was lawfully tied to dock, D could not safely have removed the boat 


using due caution and proper diligence, and damage was result of accident and 


D is not at fault.




Thoughts from Class:




--Economics perspective:  Understand case in terms of the value of the boat and 


the value of the dock, it was worth it to the boat owner to stay, and it’s efficient 


for him to stay.  Court correctly allocated damages.




--Unjust enrichment.  Boat owner taking advantage of Vincent for his own 


interest, so makes sense for him to pay.




--Corrective Justice perspective: if you act in a way that injures someone you’re 


always at fault.

III.
Early History of Tort Law


A.
U.S. cited Brittish courts far more through 19th century than we do now.



1.
Modern tort law began after Norman conquests, after 12th Century.  



2.
Early right to recover damages similar to strict or complete responsibility.


B.
Thorns Case (1466)


F:   Dude was cutting thorns near his neighbors priority when some thorns fell on 


wrong side.  He walked across to pick up the thorns.  



Q:   Was their liability for entering the property; was there a privilege/justification 

given need to get the stuff?



H:   Privilege might be found in instance where person literally did nothing to 

cause harm.  You must be liable for consequence of trespass if it’s something you 

intended to do.


C.
Weaver v. Ward  (K.B. 1616)


F:  Militiamen conducting a drill, when one dude accidentally shot the other.  Man said 

no liability, since it was during military drill and accidental.  



H:  Court said on  couple of possible excuses:



--Someone else moved your arm and pulled the trigger (ie. you had nothing v


volitional to do with the act)



--You were shooting at a target, and the plaintiff stupidly walked right in front (ie. 

plaintiff had a very significant role in the injury he suffered).


D.
Basis for tort liability was any harm from volitional acts.  If you intentionally did 

anything, and it caused harm, you were liable; essentially strict liability, because so few 

available excuses.

E.
These theories in part based on the writs that were available at the time:

 

1.
Writ of trespass: was based on a volitional act that might have caused some 


breach of the peace. A key reason for allowing recovery in court was to prevent 


duels and physical disputes.(led to things like “equicidal blacksmith.”)



2.
 Writ of trespass on the case had different forms:



a.
Intentional act ( indirectly  ( harm




b.
Relational torts—relations entered into between P and P, where D made 



promise of duty of care, and failed to perform (innkeepers, cabbie, Dr.) 




c.
Had to show why D should have behaved carefully toward you.



3.
Cases originally distinguished based on how you initiated the action: in trespass 


you could seize the property; trespass on the case, served notice of summons.



4.
Problem in Scott v. Shepard (1773): did throwing lit squib cause direct or 



indirect harm, since it was passed from person to person?


5.
Vast majority of cases we think of as modern day tort cases left out of picture.


F.
Problem with separate writs is that you needed to chose one—if you chose wrong, it 

could be extremely expensive and difficult to change your mind.  Could lose case just 

from choosing wrong writ.


G.
In late 19th Century, courts begin to reform and throw writs out the window.  At the 

same time in America, begin totally rethink and rewrite tort law.  


H.
Brown v. Kendall  (Mass. 1850)  
(LANDMARK CASE)


F:   Two dogs fighting near masters.  One man took a stick and started hitting dogs to 

separate them.  Second man came closer and got hit in eye with stick.  



H:   A man cannot be liable for causing an injury if he was exercising ordinary 

care, acting lawfully, and intending no harm.


Only two ways to recover:   1.  Intentional tort (mean the hit the guy);  



2.  Negligence (you acted irresponsibly)



--Burden of proof on P, not D, to demonstrate a lack of proper care


Thoughts from Class:


--Appeared under old tort law to be a straight trespass case: for centuries, would 


be liable for hitting person right behind you.



--Essentially knocks guts out of special relationships, intentional acts, and writs. 



--Now, just liable for your own behavior, and acting responsibly.

I.
Fletcher v. Rylands



F:   D hired workers to build a reservoir on his property.  Turns out built on old 


mine…reservoir flooded onto neighbors’ property.


H:  You are liable for damage from non-natural uses of your land.  Assume risks 

when you enter society because we all do things there: but on your land, entitled to 

enjoy peaceful enjoyment.


Thoughts from Class:


--A Nuisance is something that prevents neighbors from enjoying their own property in 

the manner they chose.



--There has been much debate and discussion about Fletcher—one common theme has 

been strict liability for damage to someone’s property.  


J.
Brown v. Collins   (N.H. 1873)



F:   D riding horse-drawn wagon, with due care, when a passing train scared the horses.  

In excitement, they ran into P’s lamppost.



Q:   Is defendant liable for damage to the lamppost?



H:   D exercised due care and caution in normal course of his daily life: not liable.



R:   First U.S. case to fault Rylands.    


--Being responsible for things brought on your land is one thing…but strict 


liability in all facets of life discourages people from doing things they need to do.


K.
Powell v. Fall  (Q.B. 1880)



F:   D driving his tractor: it emitted a spark that damaged hay on nearby farm.  Tractor 

was built in conformity with relevant laws, and he driven in safe, reasonable manner.



H:   If there’s benefit to your business from using risky equipment, you should 

be liable to pay the damages. 


Thoughts from Class:



If you’re doing something so risky that it’s not worth it, tort system should tell you so 

by making you pay.  Promotes progress by discouraging behavior that isn’t worth cost.


L.
Stone v. Bolton  (K.B. 1950)



F:   Plaintiff lived on a side street next to cricket grounds.  Slugger hit ball that hit her.  

6-10 ball had left field in 30 years.



H:  Appeals court: the activity was too risky.  If they couldn’t do it safely, should 

stop playing: strictly liability for the injury.



House of Lords: risk was too small to have prevented injury.  Not concerned with 

what’s fair, concerned with who is culpable.  D has done nothing wrong.

IV.
Theories of Tort Liability


A.
Holmes, The Common Law: Liable for harm resulting from irresponsible choices.


You are at fault if you have made a MEANINGFUL CHOICE that did not meet 

societal NORMS of engaging in that activity: IF YOU DID NOT ACT 



RESPONSIBLY.  People who are injured should otherwise take steps to be 


responsible for themselves.


1.
Strong proponent of a negligence based system: it’s not fact of having acting 


volitionally, it’s fact of having acted carelessly, without due regard for rights of 


other people.


2.
Didn’t like that old tort system based entirely on causation.  No natural limit, 


you could be liable for anything



3.
If something happens to you, it’s the loss of the sufferer—we are already 



responsible for ourselves.  Don’t blame someone else.



4.
The one choice you do have is to act responsibly.  It’s only when making 



MEANINGFUL CHOICES that the importance of making a good choice has 


moral punch to it.


5.
You don’t get into faulty choice until you do something contrary to normal acts



6.
In Rylans case, he’d ask if you did something abnormal; if it was normal, did 


you build the reservoir in a responsible way?


B.
Aristotle: Theory of corrective justice


Assume we are each entitled to what we have, then in an equitable society, nobody 

can take away from another person what they have.  If you take from your 


neighbor, you are ethically responsibility for providing restitution.  Looks a lot like 

early law trespass: if a volitional act caused harm, there’s strict liability.  Simple 

approach to tort law—based on individual relationships, not societal.



1.
Distributive justice: people will have the share of honors and wealth based on 


the contributions that they make to society.  Use one set of criteria to determine 


if distribution of goods in society is proper.


2.
Corrective justice: proper relationship between any two individuals in society.  


(For corrective justice, must accept state of distribution as a given when looking 


at the ethical norms that govern one person’s behavior vis a vis another person.)



3.
Any time you chose to act, consequences take away someone else’s property, 


you must compensate them.  (looks like a bit like our intentional tort system)



4.
Not a question of whether punishment fair or right: just fact that you did 



volitional act that caused harm is sufficient for you to be forced to pay damages.


C.
Fletcher: Theory of nonreciprocal risk



If someone is hurt in a situation where there is reciprocal risk, there is no liability.   

If there is a nonreciprocal risk, there is strict liability.  



1.
No social concerns—all he cares about are plaintiff or defendant.  No baseline of 


tolerable injury.



2.
Can have some loony situations: ie. you can drive a car and hit another car and a 


pedestrian, and your liability to each party can be different, because one is a 


reciprocal risk, and one isn’t?



3.
Opposed to distributive justice because it’s not focused enough on the nature of 


the individual action.



4.
Negligent acts are by their nature excessive.



5.
Notes at the end of his article, that his theory requires a simplistic, metaphorical 


way of looking at risk.  Not as scientific or precise as economic theories.


D.
Coase: Theory of efficient allocation of risk.



Makes no difference who you make pay for accidents: so long as rules are clear, 

and parties have equal bargaining power, they will come to a solution that makes 

the most efficient use of property.


1.
We spend too much time trying to figure out who’s right and wrong: key is to 


figure out how to get problems resolved in the future in appropriate way.



2.
Assumes defect free bargaining situation and no shortage of information.

E.
Calabrese: Reduce accident costs and tort system to deal with inequities in society 

and redistribute wealth to those least able to afford accidents.



1.
Starts with notion that we don’t want to keep people from dying, we just don’t 


want there to be excess deaths.  In looking for cheapest cost avoided, should not 


limit yourself to the parties most directly involved in the accident.  



2.
This is a theoretical objective, but you won’t achieve a perfect result.  Calebrisi 


realizes that: says you should design tort system to create desirable result, but 


must realize you won’t achieve perfection.



3.
CALEBRISI’S KEY GOALS:



a.
Primary goal of tort system: create pareto efficiency in liability by 




reducing accident costs.  




b.
Secondary goal is to reduce social cost of caring for accident victims, 



cause least pain in spreading the cost of accidents.




c.
Third goal is that tort system must pay attention to tertiary, ie. reducing 



transaction costs of achieving first two goals.  Several ways to do this: 





(1)
Look to cheapest cost avoider.






(2)
Look out for hidden costs, things primary parties involved aren’t 




looking at.  Account for all externalities.





(3)
If you can’t figure these things out, who is the best briber?  Who 




is the best guesser for figuring out the costs to the parties, and 




communicating cost cheaply to party that can change behavior?  




Role of the court system is to achieve the cumulative preferences 




of society, by being the best guesser.  THIS INSIGHT 





HAS MOST SHAPED TORT LAW IN THE LAST 35 YEARS.



4.
Also supports the Distributive Justice Theory:  Use tort system to deal with 


inequities in society and redistribute wealth to those least able to afford 



accidents.

V.
Negligence


A.
Negligence is the dominant paradigm of tort law.  


B.
Elements of a negligence claim:



1.
Did defendant have a duty to the plaintiff?
(DUTY)


2.
Did defendant breach that duty?


(BREACH)


3.
Was the plaintiff injured?



(DAMAGE)


4.
Causal connection between breach and injury?  
(CAUSATION)

C.
Even if you do something egregiously negligent, you are not liable if nobody gets hurt.  

You are not liable if your action has no consequences.


D.
Can’t have individual liability standard for each D: apply prudent man standard.


Vaughan v. Menlove   (C.P. 1837)


F:   D had hay stacks in yard, near cottages of P.  Warned stacks posed fire hazard.  

Took risk.  Burned down D and Ps’ homes.  D said too dumb to realize the risk.



H:   It is impractical to hold liability for negligence to the individual standards of 


each person: the prudent man test should apply.



Thoughts from Class:



Two problems with individual test of negligence:


1)  Lets people off hook to easily.  2) Don’t want court to be burdened with endless 

number subjective tests.


E.
In a case of negligence, without harm to another person, a child should be held to 

the standard of someone his own age.


Roberts v. Ring   (Minn. 1919)



F:  D was 77 years old driving very slow down a busy street, hit boy jumping from 

behind carriage, ran all the way over him.



Q:   Can the boy be liable for contributory negligence?


H:   Boy is negligent, but only for what could be expected of a normal child his age.



R:   Where a seven-year-old did not injure anyone, it is only appropriate to look at how 

a normal child his age would act.  



--The driver must be held liable as a normal adult, if not even more so: if he was too old 

to drive, and unable to exercise prudent car, should not have been driving at all.



Thoughts from Class:


--Reasonable man standard not only applies in case where behavior can be improved, 

like Menlove case, but also where you can’t do anything about it, like driver in this case.



--Seven year old must be held to different standard.  Don’t know what they’re doing, 

can’t be held responsible. (Very different than intentional torts, where 5 year old liable.)



--Court is saying law is different if the child causes harm than if the child is just 


involved is an incident. 


F.
Minor can be held to adult standard when engaged in dangerous adult activities.



Daniels v. Evans    (N.H. 1966)



F:   A 19-year-old killed in motorcycle crash with car driven by an adult.  His family 

sued the other driver involved.



H:   When operating a motor vehicle or other dangerous machine, a 19-year-old 


must act as an adult, and be held to the standard of one in court.



R:    Inconsistent with policy for safety on roadways to let minors be reckless.



--Hold beginner to level of expert to discourage people from trying dangerous things 

they aren’t really ready to perform.  Stevens v. Veenstra

G.
Insanity a valid defense if person had no warning of possible episode.



Breunig v. American Family Insurance Co.   (Wis. 1970)



F:   P’s car veered off road into oncoming traffic when she went insane, and thought she 

was following batman.  



H:    Insanity can be a valid excuse in certain cases, but a may determine if the insane 

person had knowledge or warning that they might commit a dangerous act. 



R:   Most states would not allow insanity defense at all—Wisconsin being generous.  


--Insanity is a valid excuse where it comes up completely without warning, and 


incapacitates the driver.  This is like a victim of a sudden heart attack or stroke.


H.
Institutionalized D is not liable for injuring paid caregiver: assumption of risk.


Gould v. American Family Mutual Insurance  (Wis. 1996)



F:   D, who was ill with Alzheimer’s, injured his paid caregiver.



H:   A person in an institution with a mental disability cannot be held liable for injuring 

a hired caretaker.



R:    When such a person injures a paid caretaker, the caretaker is aware of the risk he 

faces, and assumes some responsibility when he willingly enters the situation.



--By placing someone into a facility, a family does what they can to keep the ill person 

from causing harm.



--No person would simulate or fake insanity to the point of being institutionalized 


simply to commit tortious acts without liability.


I.
P being drunk does not excuse D’s negligence.


Robinson v. Pioche, Bayerque & Co.  (1855)



F:    P was drunk and fell into uncovered hole dug into sidewalk in front of D’s home.



H:  A person’s drunkenness cannot excuse negligence.


J.
Blind person must held to standard of reasonably cautious blindperson.


Fletcher v. City of Aberdeen  (Wash. 1959)



F:    City installing underground wires.  Worker removed barrier and left the immediate 

area.  A blind person, walking cautiously using their walking stick, fell into the ditch.



H:   City must account for the safety of all pedestrians, including the disabled.

K.
Can’t apply different standards to rich and poor based on their wealth.


Denver & Rio Grande R.R. v. Peterson

L.
Restatement Third: Child under 7 can never be negligent.

VI.
Calculus of Risk


A.
All about creating a standard of due care.


B.
D only liable if he failed to do what a reasonable person would have done to 


prevent the accident: company in this case took all reasonable precautions.  Not 

negligent for failing to prepare for unusual frost.


Blythe v. Birmingham Water Works (Ex. 1856)


F:    D had pipe underground.  Water flooded out during winter, when pipes got stuck.

C.
No negligence in effort to save human life unless a prudent person would find the 

effort rash under the circumstances.  Negligence implies an act wrongful in itself.


Eckert v. Long Island R.R.  (1871)



F:   D was operating a train. P’s decedent observed a young child in the tracks, who he 

believed was in the path of the train.  He ran out to save child, killed in process.



Q:  Is P running in front of the train to save child’s contributory negligence?


D:    P’s injury result of his own action, not compelled by any need to defend himself.


Thoughts from Class:


If act itself is not wrong, your action can’t be negligent.  What does “wrong” mean in 

this context?  



--Certain things just aren’t worth it: saving them is wrong social choice (not worth 

trading a human life for a kitten.)


D.
Terry criteria for negligence


Tries to come up with more reliable system for analysis for cases likely Eckert.



What factors does he turn to?



1.
The magnitude of risk: more likely the risk, the more likely negligence.



2.
Value of principle object at risk of injury, which the law seeks to protect.



3.
Why is the person taking the risk?



4.
What it likelihood that goal will be accomplished?  Utility of the risk.



5.
How necessary was it to take risk?  Likelihood of goal being attained 



without risk being taken.


E.
Not every want of care results in liability.


Osborne v. Montgomery  (Wis. 1931)



F:   P driving his bicycle, ran into car of D double parked dropping off dry cleaning.



Q:  Was the driver of the car guilty of a failure to exercise to ordinary care?



H:  In the course of exercising due caution in normal life, it is still possible to cause 

injury.  Fact of life.


F.
D can’t be expected to eliminate a risk if it would mean knowingly creating a 


more serious risk.  


Cooley v. Public Service Co. (N.H. 1940)


F:   D uninsulated cables running above phone cables.  In severe storm, the power line 

broke and fell on the phone wire, casing a loud noise to go through the phone system.  



R:   P did not demonstrate that D had a safe and practical device for protecting against 

this type of accident.



Thoughts from Class:


Balancing test only as good as the information you are able to supply to balance.


G.
Hand formula: You are liable if B < PL



B = burden of adequate precautions



P = probability of risk



L = gravity of loss


1.
United States v. Carroll Towing Co. (2d Cir. 1947)




F:   D moving barges in and out of harbor; 1 broke free. No bargee on board.  


Much U.S. government flour lost.






H:  Bargee liable under new B < PL formula.



2.
To really apply Hand’s formula, need likely level of success of any method of 


prevention and cost of prevention technique. NEED GOOD INFORMATION.


3.
Generating information can cost more than it’s worth.  Then take best guess.


4.
Need system for valuing human life.  



5.
Do you apply for all costs, or just marginal costs?


6.
Brotherhood Shipping




F:  Harbor had inner and outer harbor.  Inner part secure.  City tried to have it 


both ways:  said they were a safe harbor, but known that they have bad slots.




H:  Posner finds city negligent.



Thoughts from Class:



--Even if it could be proved that probability of such an accident was low, still 


not likely to provide much protection for city, given the extremely high of the 


accident once it did occur.




--Question now at trial will not be level of risk or probability, BUT, question of 


whether city could have done anything that would have been effective.  


7.
THIRD RESTATEMENT RECOMMENDS BPL FORMULA AS 




NEGLIGENCE STANDARD.  (§3)


H.
Rejects sudden emergency doctrine: with our without emergency, person must 

exercise appropriate level of care.


Lyons v. Midnight Sun Transportation Services Inc.   (Alaska 1996)



F:  P pulled out of a parking lot as D driving truck down the street.  D saw P, hit brakes, 

and tried swerving into left lane to avoid her, but P moved further into the traffic lane.


I.
Common carriers have duty utmost care and vigilance: must prove that no 


additional protective measures would have been possible or prudent.



Andrews v. United Airlines (9th Cir. 1994)



F:   P getting up from seat after flight when luggage from overhead bin fell.



Thoughts from Class:


--As a common carrier, presumption thrown on United they needed to do something.



--Effort to afford cost and difficulties of trial, and presumption that airlines are in better 

position to get insurance.



--Idea behind no fault: in long run, more efficient for system not to try figuring these 

things out.
VII.
Custom


A.
Saves time on proof/fact finding: just ask if they were following custom.


B.
Might discourage companies from having tough workplace regulations or standards.


C.
Does court really know what it’s saying about industry standards?  Custom provides 

framework for judging behavior.


D.
D not negligent if adhering to the standard of care in the industry.


Titus v. Bradford, B. & K.R. Co. (Pa. 1890)



F:   Round bottom train car on flat train bed…rolled off and hurt guy.



R:   Even if practice dangerous, some jobs are inherently hazardous, and employees 

accept that risk.



--Reasonably safe, the standard required by law, means adherence to “the usages, 


habits, and ordinary risks of the business.”



Thoughts from Class:



--Problem with custom: provides companies no incentive to improve practices.  



--Court may believe the market will provide the mechanism for forcing improved safety 

conditions.  If job is too dangerous, employees won’t take it; if they are willing to take a 

dangerous job, company will need to pay more to compensate for that risk.



--There are built in mechanisms between employers and employees that do not exist in 

other areas, ie. between a pedestrian and a train.  


E.
No matter what industry practice, D is liable for gross negligence.



Mayhew v. Sullivan Mining Co.  (1884)



F:   P mine platform 270 below ground, when he fell thirty feet through a ladder-hole 

with no rail, light, notice or warning around the hole.


F.
Custom is irrelevant: reasonable prudence may not be common prudence.


The T.J. Hooper   (2d Cir. 1932)



F:   Tugboats went out with no radio equipment that could have saved them.



Thoughts from Class:



--Won’t ship owners look at this accident and decide to buy radios?  Why do this?


G.
Institution negligent if it doesn’t live up to its own standard.


Lucy Webb Hayes National Training School v. Perotti   (D.C. Cir. 1969)



F:   Patient got off locked ward of hospital and jumped out window.



H:   Look at hospital’s standard and whether or not they lived up to it.

VIII.
Medical Malpractice


A.
Question arises: hold all hospital to same standard, or local hospitals to less?



1.
Problem getting local doctors to testify to standard of care.



2.
That problem, and easier to get information/technology to small towns, usually 


apply national standard now.  But not in all courts.



3.
In modern times, must apply national standard of care for doctors.




Brune v. Belinkoff   (Mass. 1968)



Q:   Should Drs. be judged according to local community or national standards?


B.
Negligent to pursue operation without standard of conservative treatment.


Lama v. Borras  16 F.3d 473 (1st Cir. 1994)



F:    D suffered from back pain and consulted plaintiff.  Dr. recommended surgery 

without prescribing bed or other conservative treatment.  During surgery, found more 

dangerous condition; post-surgery, took bad care of him.



H:   D failed to pursue a well-planned conservative treatment plan before surgery.  


Thoughts from Class:


--Puerto Rico rules to make causal link: if P exposed by physician negligently to 


surgery and sustains injury, presumption that the surgery caused injury.



--Evidentiary standard for causation: more likely than not.  More than 50/50 that 


negligence caused injury.  


C.
If potential illness severe, must administer test if cheap, easy, and harmless, even if 

low risk of illness.


Helling v. Carey  (Wash. 1974)



F:   P consulted D about eye problems for nine years: doc never checked for glaucoma.



Q:  Can D be held liable for damages even if he followed established medical custom?



H:   No imperative that testing be required as matter of law.  Even young patients—who 

are lower risk—deserve to be tested, considering how cheap, harmless.



Thoughts from Class:



--Court ignores that 96% are false positives.  May doctors have good reason for custom.  

Should court interfere?


D.
Doctor must provide all information reasonable under the circumstances for 


patient to make informed decision.


Must have causation: link between failure to disclose and harm.  Only when 


explanation of risks would have resulted in avoidance of treatment.



Canterbury v. Spence   (D.C. Cir. 1972)


F:  P with severe back pain needed major surgery.  Doc did not explain the operation or 

associated risks.  When D performed the operation, spinal cord worse than expected.  

Recovery went well but, left unattended, patient fell out of bed.  suffered paralysis.



--True consent to what happens to your body requires an informed choice, which means 

knowing options available and risks of each.  This is long established in law.  



--Rejects argument that patient must ask for information before receiving it: patient may 

be ignorant, confused, or scared about asking.



--Scope of disclosure: all that patient needs to make a truly informed decision, ie. all 

risks potentially affecting the decision.  Should include risks, alternatives, and 


consequences if the patient doesn’t receive the care.



--Two exceptions to duty to disclose: 1) when patient is unconscious or otherwise 


incapable of consenting and need is imminent.  2) when reaction to information will be 

so violent and severe that it could be dangerous—only in extreme cases.



Thoughts from Class:



--Court willing to ignore custom because it was not about complex assessment of 


medical procedure—it’s about a patient’s basic right to know.  Court feels competent to 

make basic judgment about people’s rights.



--D said custom was that doctor in control about how much information to give patients.



--Courts generally find that when doctors don’t provide enough information, it’s 


deemed as negligence and not battery; if a doctor lies about what they are going to do, 

then can have finding of battery.  Also, very short statute of limitations for intentional 

torts, so often bring action as negligence.



--Trial took 17 years to finish.  On remand, court found for D.  Two reasons: 1) P had 

far more serious disease than doctor realized;  2) hospital did not need to disclose risk of 

falling out of bed—patient should have known.  Together, these factors eliminated 

causality between doctor’s negligence and patient’s condition.


E.
Bly v. Rhoads  (V.A. 1976)


--Lay testimony could prove doctor had not disclosed risk.  May also show adverse 

consequences following treatment.



--Expert evidence on the complex questions raised by disclose question.

IX.
Statutes and liability


A.
Some statutes with government enforcement mechanisms specifically allow for a 


private right of action; some do not.  


B.
A statute, by codifying a negligent act, usually does make it negligent per se.  It 


merely creates a clear standard by which the act of negligence might be determined.


C.
Elements for using a violation of a statute to find a private right of action:


From Restatement Third §12


1.
Injury must be of the sort the statute is trying to prevent



2.
You be part of the class that the statute was trying to protect


D.
Where a statute imposes a duty designed to protect others, and that duty is 


breached in a way that causes the harm the statute is intended is to prevent, the 

perpetrator is liable.


Osborne v. McMasters  (Minn. 1889)


F:  D at drug store sold P deadly poison without labeling it poison as required by law.   

E.
Statute must have been designed to protect against the damage in question.



Gorris v. Scott  (Ex. 1874)



F:  P sent his sheep with D who penned them in way that violated the Contagious 


Animal Disease Act of 1869.  Animals washed overboard.


F.
Violation of the statute must have direct causal relationship to the injury.  


Brown v. Shyne  (N.Y. 1926)



F:   P employed doctor to care for her back.  After series of treatments, P became 


paralyzed.  “Doctor” unlicensed and performing medicine illegally.  



H:   Fact that D violated public health law not negligence per se.



R:    If injury was caused by lack of skill or care, could have happened even if D had 

license.  Absence of license has nothing to do with way the doctor applies medicine.



--By holding himself out as able to provide treatment, D must be held to standard of one 

who can legally perform medicine.



Thoughts from Class:



--Why is patient using the statute as basis for bringing suit?



Because if you can do this and prove negligence per se you create a much easier case.



Restatement Third differentiates between a driver without a license because he 

forgot to get a renewal and a driver with no license because he failed his test.

G.
Bartender serving booze to noticeably drunk person is liable in a private action.  



Vesley v. Sager   (Cal. 1971) 



F:  Drunk guy served by bartender and got into accident.  Statute said anyone serving 

any alcohol to a habitually or visibly drunk person is guilty of a misdemeanor.



H:   Even though third person is the drunk driver, bartender who enables his behavior 

can still be held liable.



R:    An actor may be held liable if his negligence is a substantial factor in causing an 

injury: not relieved by intervening act of third person.


H.
Liable for action of third party if that’s what statute is intended to prevent against.


Ross v. Hartman  (D.C. 1943)



F:   D left keys and door unlocked outside of garage.  Someone stole car and 


killed pedestrian.  Family sued D.  Law prohibits leaving an unlocked car “to stand or 

remain unattended in any public street or place.”



H:   Law designed to protect people from dangerous or unlicensed drivers stealing cars 

and hurting others.  D violated law and specific thing it sought to avoid.  

I.
Unexcused omission of statutory signals is negligence in itself  (must still have 

causation)


Martin v. Herzog  (N.Y. 1920)



F:   P driving in a buggy, without lights on, when killed by D who was driving a car.



Statute required lights to be on in buggies when driving after dark.



R:   To violate, careless or intentionally, a law designed to protect oneself and others is 

to fall short of the standard of due diligence required of those living in society.



--Must still look at issue of causality: driving in violation of the statute might be 


negligence, but still must ensure that that negligence caused the injury.  


J.
Laws are intended to codify customary rules: court should read into statute 


customary exceptions that existed before the law.



Tedla v. Ellman  (N.Y. 1939)


F:  P and her bro walking along side of road with their backs to traffic when hit by D.  

Statute said when along the side of highway, must walk facing traffic.



R:  If pedestrians were always bound to walk on one side the road, even if it posed a 

grave danger under the circumstances, the law must be read to allow pedestrians the 

right to exercise due prudence and care for their safety.


K.
Must consider impact of private right of action on public purse


Uhr v. East Greenbush Central School District  (N.Y. 1999)



F:   School forgot to test P for scoliosis.  Doc said disease had progressed significantly 

over the past year.  Statute required testing kids once a year, also no liability to any 

person as a result of making such test or examination.



R:    Provision saying no liability for schools do implies no liability for what they don’t.  



--Private right of action against government different than against a private party.  
X.
Res Ipsa Loquitur


A.
Elements you must prove for res ipsa claim:


1.
Accident is not the sort of thing that normally happens



2.
Defendant owed a duty of care to the P


3.
Instrument under exclusive control of D


4.
Instrument in question is the one that caused harm



5.
Accident not caused by conduct of P 


B.
If you establish prima facie case, D could win by refuting that this was caused by 


negligence, or raising enough doubt.


C.
D not a bad position: they had the most information about what actually happened, 

especially before discovery.  Intended to level playing field.

D.
If instrument that can cause harm is in a place where it does cause harm, prima 

facie case is negligence, and D must refute it.



Byrne v. Boadle  (Ex. 1863)


F:  P walking in front of D’s (a dealer in flour) premises when a barrel fell and hit him.



R:   Case of res ipsa loquitur where the mere fact of the accident implies negligence.



--Duty of warehouse owner to keep barrels from falling: prima facie case if one falls. 


E.
Hotel liable for accidents from its property when it has notice of unruly guests.


Connelly v. Nicollet Hotel  (Minn. 1959)


F.
Hotel not liable when it exercises due care under usual circumstances and 


incident still occurs as a result of guest’s action.


Larson v. St. Francis Hotel  (Cal. App. 1948)

G.
Hotel liable even though P in control of chair when accident happened.


Benedict v. Eppley Hotel Co.  (Neb. 1954)



F:  P injured in hotel when folding chair she had been sitting collapsed because screws 

and bolts were missing on one side.



H:     P occupied chair as an invitee of hotel and had no right or duty to inspect it. 


H.
Control doesn’t literally need to be “exclusive:” need ultimate responsibility for 

instrument that causes injury.



Colmenares Vivas v. Sun Alliance Insurance Co.  (1st Cir. 1986)


F:   Man fell down escalator in San Juan airport that malfunctioned.


I.
McGonigal v. Gearhart Industries, Inc.



Soldiers did not nothing wrong in their use of the grenades, but one exploded too early.


Thoughts from Class:



--We know who made the grenade; we a percentage of grenades will be defective



--As situations using res ipsa become more complex, theory gets harder to apply.  Start 

applying a complex probability analysis to something you know very little about.


J.
Where you can identify clear case of negligence, and clear group of defendants, but 

don’t who caused harm, can sue all as group and let them identify who’s liable.


Ybarra v. Spangard   (Cal. 1944)


F:   P severely injured his shoulder while doctors performed an appendectomy.  


Numerous people were in the room: he didn’t know which one was responsible.


R:  Every D whose care he was under was bound to exercise ordinary care: any D who 

let the injury occur is liable.  



--Without aid of theory, patients would be completely unable to recover in a case like 

this unless the doctors and nurses voluntary assigned blame to members of their team.



--OK that P has not identified one instrumentality: he identified an injury resulting from 

an external force while laying unconscious in the hospital.



Thoughts from Class:



Problems in this case: who was the defendant and what was the instrumentality?



--Says parties were in concerted action: not in a corporate sense, but a temporary 


advantageous sense of all being involved in a common enterprise.

K.
Anderson v. Somberg  (N.J. 1975)



F:   P suffered injuries when tip of forceps left in his back after surgery.  Sued: surgeon; 

hospital; medical distributor that sold them; medical manufacturer that made them.



H:   By 4-3 majority, court applied res ipsa and found all defendants liable.  Called it 

“akin to res ipsa loquitur” and “conditional res ipsa loquitur.”


D:  Can’t apply concept because it could have been anyone responsible for condition of 

the equipment.  Can’t assign blame when liable party might not even before court.



Thoughts from Class:



--Unlike Ybarra, extremely hard for any party to free themselves from liability, because 

they don’t know all the facts and what happened at every step of the process.



--Res ipsa has strayed far: some says it’s no longer consistent with the original theory.
XI.

Contributory Negligence


A.
Strict contributory negligence theory posed a problem: 



Courts
had unruly standards because uncomfortable letting defendants off the hook 

when negligent, but contributory negligence absolutely denied right of recovery.

B.
Last clear chance doctrine: if D had opportunity to avoid the accident at the last 

minute and didn’t take the opportunity, he can be found negligent regardless of 

plaintiff’s contributory negligence.  Key is for D to have had last clear chance to 

avoid the accident. 

C.
A person my not seek compensation unless he exercises ordinary care.



Butterfield v. Forrester  (K.B. 1809)



F:  D left obstructions in the middle of the road.  P riding buggy quickly down street, at 

point in evening when it was too dark to see but they hadn’t yet lit lamps.



Thoughts from Class:



--Accident might have happened even if something completely legitimate was in the 

middle of the road--irrelevant what the obstruction was or how it got there.  Court could 

argue this is something that could have happened even had their been no negligence.



--Can also argue that there was simply no negligence on the part of the defendant.



--But, this is not what court decided—court said if plaintiff was negligent at all, then 

D cannot be found liable.


D.
Beems v. Chicago, Rock Island & Peoria R.R.  (Iowa 1882)



F:   P died working when ee failed to honor a signal made by P to slow down cars he 

was working on.  P came out, gave signal to slow down, then went back between cars.



H:   Jury could have found that P had a right to depend on fellow employee to go 

back between the cars once he gave his signal, and that was not negligent.



Just because P’s foot got caught between the rails, it does not mean that D’s 


negligence is excusable.  D is liable if his cars were negligently driven over P.


E.
Negligent for parents to let child wander into roadway: can’t recover for his death



Hartfield v. Roper  (1839)



F:  Infant wandered into a roadway and was struck by a sleigh operated by D.



R:  Infant is not an independent actor: he belongs to his parents who are responsible for 

caring for him.  In respect to third parties, parents neglect is infant’s neglect, and counts 

as contributory negligence.



CASE NOW OVERTURNED BY COMMOM LAW OR STATUTE ALMOST 


EVERWHERE.


F.
Imputed contributory negligence / joint enterprise rule rejected: had prevented 

passengers from recovering for transit accidents on grounds passenger was in a 

partnership with driver.


Mills v. Armstrong (The Bernina)   (H.L.E. 1888)


F:   Two ships collided due to the mutual negligence of those in charge of operating 

each ship.  Workers on board died, and their decedents sued shipping company.



(In Dashiell v. Keanou-Kona Co. (9th Cir. 1973) held that joint enterprise 



rule should only apply to business relationships.)

XII.
Comparative Negligence


A.
P loses right of recovery only up to extent of his fault.


B.
Theorists have different views on it:



1.
Makes sense from perspective of corrective justice.



2.
Law and economics people don’t like it—think it’s wildly inefficient, 



a.
Increases transaction costs and time and money to try a case.  Won’t 



know the costs and the likely reward or punishment.  




b.
Doesn’t give people good signals.  We are asking juries to make 




highly individualized decisions.  Like hard rules.


C.
Third Restatement §7 adopts comparative negligence 


D.
Should abandon strict contributory negligence standard in favor of comparative 

negligence on grounds of logic, practical experience, and fundamental justice.



Li v. Yellow Cab Co. of California  (Cal. 1975)



F:  While P attempted to cross three lanes of oncoming traffic to enter a service station, 

she was struck by D, who was driving at an excessive speed.



R:  Problems with administering system not sufficient to prevent choosing it.  


--Difficulties likely to include multiple parties, challenging fact finding, and doctrines 

of last chance and assumption of risk.



--Doctrine should be applied in its “pure” form, which says P should recover for any 

negligence on part of D, even if P’s negligence is greater than 50% of total cause.


E.
Impure comparative negligence -- 50/50 rule: P should not be able to recover if 

greater than 50% at fault.



Bradley v. Appalachian Power Co. (W. Va. 1979)

F.
Courts have different views on intentional torts and comparative negligence:



1.
P’s intentional tort should not bar recovery: treat like normal contributory 


negligence.




Blazovic v. Andrich (N.J. 1991)



2.
Comparative negligence should apply in all cases except intentional torts.



Majority View




Morgan v. Johnson  (Wash. 1999)

G.
Court should look toward “comparative causation” in evaluating strict liability in 

comparative negligence cases.



Bohan v. Ritzo   (N.H. 1996)

H.
Comparative negligence should replace old 50/50 rule in admiralty cases.


United States v. Reliable Transfer Co.  (U.S. 1975)

I.
Assumption of risk a problem under comparative fault system


Knight v. Jewett  (Cal. 1992)



F:   P broke her finger during touch football game after telling D “stop playing 


so rough or I’ll leave.”  D then proceeded to accidentally fall on P.



H:   This was a case of primary assumption of risk, where P’s behaviors acts to 


reduce D’s duty of care.  D only needed to avoid reckless misbehavior.  Since 


this was ordinary negligence, P had no cause of action.

XIII.
Assumption of risk


A.
Key test for 19th century industrialists.  Employers could argue employee had 


chosen to accept inherently risky job, and assumes bargaining power between 


employer and employee relatively equal.  But need to have known risk and 


undertaken it on your own free will.  Courts eventually realized problems were 


widespread.  Doctrine restricted, but it’s not completely dead.

B.
Between custom, fellow servant rule, and assumption of risk, very tough for D.

C.
Elements for Assumption of Risk Defense:



1.
P knew risk



2.
Wasn’t forced



3.
Made choice


D.
P understood and appreciated the danger he faced better than anyone else: 


by choosing to stay, he assumed liability.


Lamson v. American Axe & Tool Co.  (Mass. 1900)



F:   P’s painted hatchets and hung them on rack to dry.  D bought a new rack 


from which hatchets fell when shaken by nearby machinery.  P warned his 


manager of the danger.  Manager did nothing, said P could use racks or leave. 


E.
Fellow Servant Rule: automatically accept risk of injury at hands of coworkers.  

Employer not vicariously liable unless personally guilty of negligence.



Farwell v. Boston & Worcester R.R. Corp. (1842)



F:   P lost his hand in a rail road accident when he was working under a train, and his 

coworkers failed to heed his warning to stop the train.  



R:   Workers have limited rights to make claims against their master, since they assume 

the basic risks that come with a job when they accept employment.  In this case, the 

higher wages paid to RR employees in high risk position compensate them for the risk.



--Passengers on railroads are owed a strict standard of care, under premise of placing 

liability for risk against on those best able to defend against it (ie. railroad operator).  


F.
P assumes responsibility for risk when he enters a ride knowing its dangers.



Murphy v. Steeplechase Amusement Co.  (N.Y. 1929)



F:  P injured his knee when he fell on ride called “The Flopper.” Prior to ride, P 


saw people falling and screaming in merriment on the ride.



R:  No evidence D operated ride negligently or it didn’t perform as intended.


G.
No assumption of risk if P lacks free and voluntary choice of alternatives.



Marshall v. Ranne  (Tex. 1974)



F:   D’s mad boar bit P while walking from house to his car.  P had no way to 


avoid boar other than by staying at home—warned his neighbor before.


H.
Where P has no sincere choice, and is not informed of all terms of contract, 


she has not waived her right to recover by signing a release.



Obstetrics & Gynecologists Ltd. v. Pepper (Nev. 1985)



F:   Patient went to clinic for birth control pills. Told to sign a form or she would not 

receive treatment.  Prescribed pills that left her partly paralyzed, and her medical history 

had contraindicated the treatment.



H:  Form constituted an adhesion contract and was not enforceable.


I.
Where rule still exists:



1.
Where someone made a completely optional choice to do something with 



an understandable risk, and there is no compelling need for the court to 



apply strict protection, ie. a baseball fan getting hit by a home run ball.



2.
Professional sports (for normal risks involved in the game)




(Maddox v. City of New York holding based on professional sports rule.)


3.
Firefighter’s rule (because they have safety net and other protections)




(Krauth v. Geller holding based on firefighter’s rule.)
XIV.
Joint and Several Liability


A.
Joint liability: you are responsible for entire damages.


B.
Several liability: liable for your share, but P gets to choose how much to take 


from you.  This was a possibility, but not a legal right.

C.
Old rule: two D’s involved in same accident, P can collect everything from either D or 

some from each.


1.
Courts would not look behind P’s decision of how to collect, whether based on 


convenience or malice.



2.
Joint liability still a live concept in tort law.


D.
Contribution statutes: give D more rights relative to one another, to alleviate 


draconian impact of joint liability.



1.
When one D paid more than his pro-rata share (share divided by number of 


people), could bring an action against other D to recover some of the loss. 



2.
If only one party had means to pay, P could still collect from that party.  All 


statutes prioritize P recovering: D can’t recover until he does.


E.
Equitable indemnity: in courts of equity could say that D who was in something for 

legal reason, but not because he did something wrong; or, where one D was far more at 

fault; court would read into relationship an equitable indemnification, and allow party 

less at fault to recover from guilty party.



1.
Very tough standard to achieve—not common—a rarely used safety valve.  



2.
Second D would pay whole thing.  Wouldn’t kick in until P paid by first D.


F.
Old Cases:



If two wrongdoers jointly liable for tort, and one party has compensated the 


victim, may not force compensation from party that hasn’t paid.



Union Stock Yards Co. of Omaha v. Chicago, Burlington & Quincy R.R.  (U.S. 1905)



F:   P (terminal company) was responsible for moving switching cars for D (railroad) in 

its yard.  Both parties failed to inspect a train that came loose and injured employee.  P 

paid employee damages and sought to recover from D.



R:  Only exception to rule if two parties are jointly responsible for wrong, but one 

clearly bears primary responsibility.



A party in the wrong cannot recover from another party equally in the wrong.



Merryweather v. Nixan  (K.B. 1799)

G.
Most Common Modern Rule:


Indemnity system should allow tortfeasors to recover from others on comparative 

fault basis.



American Motorcycle Association v. Superior Court  (Cal. 1978)



F:  P injured in motorcycle race organized by two Ds—the AMA and Viking Club.



R:  When one party settles, protected from indemnity claims made by other Ds.


--P should still be able to recover from one D where other is insolvent.


--If one party settles, plaintiff’s recovery from other parties should NOT be 


reduced by the amount the settled party is liable for, but rather for the amount of 

the settlement.  



Thoughts from Class:



--Different jurisdictions have come up with extremely different rules, ranging from 

several liability, to systems that change depending on levels of fault….there are no 

uniform ways for doing this.  CA has most common system, but not uniform.



(Similar proportional indemnity rule in Dole v. Dow Chemical Co  (N.Y. 1972))

H.
Modifications to AMA holding:



1.
When one tortfeasor is insolvent, its proportion of loss should be divided 


equitably between  remaining culpable parties according to their fault, 


including P if he is contributorily negligent.




Evangelatos v. Superior Court (Van Waters & Rogers, Inc. RPI)  (Cal. 1988)


2.
Non-settling parties should be responsible for the portion of the total 



damages that they are liable for, irrespective of amount of settlement.



McDermott, Inc. v. AmClyde & River Don Castings, Ltd.  (U.S. 1994)




F:  Construction accident occurred, multiple parties at fault.  Before trial, several 


Ps settled for $1 million.  Jury assessed the total loss $2.1 million.  One 



additional plaintiff was liable for 32% of damages, the other for 38%.




R:   Clear that  non-settling parties gets some credit toward what he owes.  



Problem is how it’s calculated.  Court address three proposals in Restatement:




1:  Reduce award by amount of settlement, and let parties who did not settle 


collect 
from those who did if they pay too much.




2:  Reduce award by amount of settlement, don’t let parties who didn’t settle 


collect.




3:  Reduce award by equitable amount owed by tortfeasor who settled. 




--In comparing possibilities, must look at: consistency with Reliable Transfer, 


which requires liability based on comparative negligence; promotion of 



settlement; promotion of judicial economy.  




--Based on these rules, third way of handling settlements is best: if we’re going 


to have comparative liability, let’s have it and make the system internally 



consistent, even if inconsistent in terms of which party benefits. 


I.
Apportionment of damages between strictly liable and negligent parties is OK.



Nescart v. Safeway

XV.
Vicarious Liability


A.
One party bears sole responsibility for what another party has done.



1.
Not about shared fault or responsibility.  Someone standing in for guilty party.



2.
Can be direct defendant and vicariously liable is same trial.




(Employer who hires an employee who abuses a child in a hospital.  Employer 


vicariously liable for employee and negligent for hiring him if record of abuse.)


B.
Usually employer/employee.  Also parties to a commercial partnership.


C.
Policy justifications for vicarious liability:


1.
Master likely has deeper pockets



2.
Socially expedient to spread costs around industry, not individual employee.



3.
Efficiency: places impetus for loss prevention on party likely to have ability to 


control loss and access insurance markets.



4.
Reduces risk that injured will be uncompensated by poor employee.



5.
Protects parties who know which firm harmed them, but not which
employee.



6.
Having a general doctrine eliminates need for individual employers and 



employees to come up with contracts dictating liability.


E.
Not liable for employee’s behavior if:


1.
Intentional tort


2.
Tort committed outside of professional responsibilities



a.
Sexual harassment is tricky if employer not aware of it.  





(1)
Federal courts have tried to divide things: employers are 





responsible if they knew about the harassment or if they did not 




have mechanism in place to deal with it.  





(2)
If they have mechanism in place, and really didn’t know, often 




not held liable.  




b.
Typically not liable for torts of independent contractor.  Cases include:




(1)
Clause in contract calling worker independent contractor not 




valid if other indications make clear he’s an employee.





Sanford v. Goodridge  (Iowa 1944)






F:   Driver for local newspaper had clause in his contract stating 




he was independent contractor.  Injured someone in an accident.





(2)
Charles v. Barrett: employee still works primarily 






primary for their company—that is who they must answer 





to, that’s who is liable.




(3)
Morgan v. ABC Manufacturers, both were held liable, since 




both had right to control employee’s actions.


F.
D within scope of employment if action was a somewhat foreseeable event and 

not completely inconsistent with the dangers of the profession.



Ira S. Bushey & Sons, Inc. v. United States  (2d Cir. 1968)



F:   Coast Guard vessel drydocked undergoing repairs.  Drunk seaman came back to 

boat and opened valves that controlled water.  Flooded and severely damaged the docks, 

sinking part of ship.  Drydock owner sued Coast Guard.



R:  Old test for involved determining motive of employee, and if he intended to be 

within scope of work.  Court says that would not influence behavior.



--Vicarious liability is based on sense of injustice letting businesses disclaim 


responsibility for accidents in the scope of their enterprise.  Applying test here provides 

better foundation for a theory of liability.



--Not unforeseeable that damage would result to drydock from a sailor.  



--D had not come to the boat strictly for personal reasons: returning to the bed provided 

by the government for his work.



--Had he caused damage at the tavern, employer not liable—but because he commits it 

in the workplace, he is.


G.
HMO’s may be held liable under Apparent or Implied authority theories.


Petrovich v. Share Health Plan of Illinois, Inc.  (Ill. 1999)



F:   P died during litigation as a result of alleged tardy diagnoses of her tongue cancer.



P received health through D, an HMO  and believed her physicians worked for HMO.



R:   “Apparent authority” functions like an estoppel: when principle creates the 


appearance of authority, and a third party reasonably relies upon the agency, agency is 

liable for harm.



(Key tests: HMO must “hold itself out” as a provider of healthcare, without informing 

patient that care is given by independent contractors; and patient must “justifiably rely” 

on that by relying on HMO for care instead of physician.)



--“Implied authority” based on whether agent retains control of the manner of 


doing work.  Where an HMO controls physicians exercise of medical judgment, and 

that judgment is exercised negligently, HMO must accept some blame.  


(Some states have created statutes to allow suit against HMOs when they 



result in a delay or denial of medical care that results in injury to a patient.)

XVI.
Cause in Fact Background


A.
Way to think of causation: “but for causation”



1.
But for the action of the defendant, the ultimate harm to the defendant 


would not have happened. 



2.
Does not need to be only cause: but must be a but for cause.


B.
Restatement §26.  Factual Cause



D’s conduct must be a factual cause of P’s harm for their to be liability.  Conduct 

is a factual cause of harm when harm would not have occurred absent the conduct.

C.
Problems arise with causation when:



1.
We don’t understand underlying mechanism;



2.
We don’t understand how it really happened;



3.
What kind of expert opinions should be admissible?


D.
Cases involving people falling from ships:


1.
New York Central R.R. v. Grimstad  (2d Cir. 1920)



F:   P on barge, fell off, can’t swim, wife can’t find equipment to save him.



H:   Life-preservers might have made no difference here: must be put on 


before 
you fall overboard, and P had no warning.  Pure conjecture that a 


buoy would have worked: P might have drowned because he couldn’t swim, 


wife threw buoy too far away, or he couldn’t grip it.




Thoughts from Class:



--Jury does find for D: demonstrates how influential a finding of negligence is 


on a finder of fact.  When a case goes to a jury with strong evidence of 



negligence, and weaker showing of causation, juries still likely to find for P. 



2.
Ford v. Trident Fisheries  (Mass. 1919)



F:   P fell from his fishing boat and drowned.  Rescue boat was lashed to the 


deck instead of hanging from davits that could easily be lowered.




H:  P disappeared as soon as he fell from boat.  No evidence that a better 



life boat could have saved his life.



3.
Kirincich v. Standard Dredging Co.  (3d Cir. 1940)



F:   P fell off dredge close to shore.  His shipmates tried to save him, but had 


inadequate equipment.



H:   P could likely have been saved had their been a larger more buoyant 



object.  Had he been able to swim at all, he could have gotten to it; if he 



couldn’t, he’d have had a better chance of reaching out to it.




R:   It’s impossible to know beyond reasonable doubt whether plaintiff would 


have been saved.  But, it’s not a criminal case, and it certainly seems plausible 


enough that he could have been for a reasonable man to decide that.



4.
Reyes v. Vantage Steamship Co. (5th Cir. 1980)



F:  P jumped off boat drunk, tried swimming to buoy.  Crewmates tried to save, 


did not have line-throwing appliance required by C.G. regulations.




H:  Court must see if there was time or crewmember to get to storage, move line 


to appropriate location, launch the line, and direct P to it before he drowned. 


Line might have hit and hurt P. 
(On remand, court found D 15% liable.) 


E.
Haft v. Lone Palm Hotel  (Cal. 1970)


F:   Father and son drowned to death in a pool. No lifeguard or sign announcing lack of 

lifeguard on duty as required by statute.



H:   Since main challenge in case is causation and reason for lack of witnesses was 

absence of lifeguard monitoring pool, burden falls on D to prove that lifeguard 


wouldn’t save P.  P did enough to prove case, given clear showing of negligence.



Thoughts from Class:



--Court seems to be intentionally punishing the hotel for failing to have the appropriate 

safety equipment.  Says you did nothing, so we’ll hold to an even higher standard than 

you would have faced otherwise.

F.
Slip and fall cases



Reynolds v. Texas & Pacific Ry. (La. 1885)



F:   250 pound woman hurried from a lighted train waiting room and fell down unlit 

steps leading to train.



H:   D correct that P might have fallen in broad daylight.  But, where D’s 



negligence substantially increases risk of injury, and could have led to occurrence, 

not enough to break cause and effect chain: must look at most likely explanation.

G.
Admissibility of Evidence


1.
Frye test: evidence must be widely accepted by scientific community.


2.
Daubert test: set up series of criteria through which admissibility of 



evidence could be determined.  Review work for recognizable scientific 


basis, and tightness of fit between evidence presented and charges to be 


proved.  Hold “mini-hearing” on evidence before judge to weed out bogus 


theories.



c.
Cases under Daubert:





(1)
Daubert v. Merrell Dow Pharmacueticals, Inc. (9th Cir. 1995)





F:   P had team of witnesses to testify about link between 





Bendectin and birth defects that studies had repudiated.  





Experts planned to reinterpret data. (see holding above)




(2)
Kumho Tire Co. v. Carmichael






Gatekeeper function under Daubert applies to technical as well 




as scientific information.





(3)
Weisgram v. Marley 






Parties are not entitled to second chance to submit new evidence 




if refuted.  




(4)
In Goeb v. Tharaldson, (MN)






Court stuck with Frye, instead of Daubert, because it relied on 




the opinions of scientists, instead of decisions by judges who lack 




technical knowledge.




d.
Oxendine v. Merrell Dow (D.C. 1986)




Took looser view on admission of evidence: see all evidence as “part of 



a mosaic.”  No longer good law.


3.
Proper standard for review of Daubert hearings is abuse of discretion.  




General Electric Co. v. Joiner  (U.S. 1997)



F:  P worked as electrician, dealt with fluid that had PCB’s. P was later 



diagnosed with lung cancer.  P sued blaming PCB’s, he had smoked for eight 


years, and his family had history of lung cancer.  




H:  Court may conclude that there too great an analytical gap between the 


data and the opinion offered, if only person finding that link is the expert in 


the case, and it’s not supported by the studies themselves.


4.
Agent Orange, Asbestos, Bendectin



a.
Agent Orange case—persistent evidence that dioxin caused harm.  Hard 



to find true statistical link: people had too many different things.  Studies 



inconclusive.  No hard evidence it did anything but cause a skin rash.




b.
Asbestos—similar problem.  Range of problems, and very hard to pin 



down specific diseases linked to asbestos.




c.
Bendectin—considered the most effective drug for controlling nausea 



during pregnancy.  Link between Bendectin and Thyledamide.  




(1)
Women could not show more birth defects in children of those 




who used Bendectin than in other children.





(2)
Evidence in Bendectin: doctors said their medical judgment that 




it was causing illness.  Researchers had animal evidence 





(3)
Some said epidemiological studies alone hadn’t proved causation, 




but can put studies together, do “meta-analysis,” prove link.  




Most cases were lost.  





(4)
Fought claims for years: eventually stopped making drug. 


5.
Professor Abraham’s test for toxic torts: substance, source, and exposure:



a.
Must prove substance in question can cause P’s injury or disease;




b.
Must prove that D and not someone else was the source of substance.




c.
Must prove that P was in fact exposed to the substance.


H.
Two grounds for defense in case of fire with two causes: 1) second fire started by 

natural causes; 2) second fire much more menacing, and first fire “consumed by 

it.”  In that case, first fire not the proximate cause of the damage.


Kingston v. Chicago & N.W. Ry. (Wis. 1927)



F:    P’s property was destroyed by a fire that formed when two smaller fires merged.  

One fire’s source was unidentified; other fire was started by a spark from D’s train.



R:    Where two tortfeasors jointly liable, each liable for entire cost of damages: can’t 

be jointly liable with nature.


Restatement Second influential on “apportionment of harm to causes” 


when there is joint and several liability.  §433A:


1.
Damages for harm are to be apportioned among two or more causes where:




a.
There are distinct harms




b.
There is a reasonable basis for determining the contribution of each 



cause to a single harm.



2.
Damages for any other harm cannot be apportioned among two or more causes.




(Example: two people’s cattle trampling third person’s property; two factories 


polluting a stream.)

I.
Lost Chance Doctrine


a.
Herskovits v. Group Health Cooperative  (Wash. 1983)



F:   D failed to properly diagnose P with cancer in a timely fashion, reducing his 


chance of survival from 39% to 25%.




H:   Medical testimony that chance of survival reduced from 39% to 25% 


sufficient to allow the question to go the jury.  Damages should not be 



awarded as if P would have survived and lived a normal life, but they 



should compensate for premature death.




R:  Wrongdoer shouldn’t have chance after fact to say result was inevitable.




To let D off the hook would be to give blanket immunity for malpractice in 


any case where survival was less than 50%.




Thoughts from Class:




Problem is whether the negligent action is what caused the person to die.  Can 


you say in this case that the doctor’s actions caused the person to die?  Even 


given a showing of negligence?



b.
Same result as Herskovits:




Holton v. Memorial Hospital (Illinois)




H:   Disallowing recovery in all cases where a patient’s chance of survival was 


less than 50% provides a dangerous disincentive for health care providers to 


exercise due caution.



c.
Opposite result of Herskovits:
 


Fennel v. Southern Maryland Health Center (Md. 1990).




(1)
Rejects lost chance doctrine because court is concerned that it would 



cause imbalance due to wrongful death statutes.  




(2)
Since a patient with a 51% chance of survival is entitled to 100% 




damages, it’s unfair for somewhere with 49% to also recover.  An all or 



nothing approach must be consistent.  




Alberts v. Schultz



(1)
P visited his family physician with severe pain in his foot due to 




constricted blood supply, a known sign of impending gangrene.  Instead 



of performing test, doctor sent him to specialist, who saw him two weeks 



later.  A bypass procedure failed, and he needed amputation.




(2)
Court refused to find liability.  It was not demonstrated that patient’s leg 



could have been saved had doctor performed thorough diagnosis or had 



the surgery been performed earlier.


J.
Medical Monitoring



1.
Court will sometimes award payment for ongoing medical monitoring before 


damage has occurred. 



2.
Four part test in Paoli R.R. Yard PCB Litigation (3rd Cir. 1990):



a.
P exposed to proved hazardous substance through negligence of D.




b.
Because of exposure, P is at higher risk of acquiring serious disease.




c.
The increased risk makes periodic diagnostic medical exams reasonably 



needed.




d.
Monitoring and testing will make early detection possible and helpful.

K.
Court allowed P with asbestosis to recover for future risk of getting cancer.


Jackson v. Johns-Manville Sales Corp. (5th Cir. 1986)
XVII.

Basic Theories for Proving Causation


A.
Temporal Link as Proof of Causation


Zuchowicz v. United States   (2d Cir. 1998)



F:   P developed fatal lung condition from which she died.  Got prescription from 


naval doctor, of twice the recommended maximum dose of drug.  P began to develop 

severe illness following doctor’s instruction. Expert testified P’s illness caused by drug.



H:  Based on expert’s testimony and clear temporal link between the drug and the 

illness, overdose seems to be cause of injury.



R:  At greater dosages, no way to know if drug’s benefits outweigh their costs—that 

is why FDA creates a maximum dosage.  



--Where a drug has a known side effect and is prescribed in unapproved and excessive 

dosage, P has generally shown enough to prove overdose a substantial factor in harm.



Thoughts from class on the Burdens P Faced: 


--Side effects could have been general reaction to the medication, and not overdose; 


P got pregnant, which increased her risk; condition not a known side effect of drug; 


P was only on the overdose of the drug for a month, yet disease was ongoing.


B.
Alternate Theory of Liability


1.
Summers v. Tice  (Cal. 1948)



F:   Three men hunting standing in a triangle P clearly visible.  Both shot in P’s 


direction.  P was shot in the eye and lip.  Can’t determine if P hit by one or both.



H:   Where two defendants are both guilty of negligence, and it is not 



possible to determine who caused the harm, they may be considered jointly 


liable.   Up to the parties to hash out apportionment—not P’s responsibility.




R:    To decide otherwise, would be to exonerate those guilty of negligence, 


while letting the injured party suffer.




--Wrongdoers are not in a position to complain of uncertainty.



2.
Restatement(Second) §433(B)(3)



Where two or more actors commit indistinguishable tortious acts, and it 


can be proved that the harm to P was caused by one of them, but not which, 


the burden is on each D to prove that his act did not cause the harm.  

C.
Res Ipsa / Ybarra / Concerted Action Theory of Liability as Proof of Causation


1.
Don’t know who did it, but you know what the harm is, and have limited field of 


possible defendants.



2.
(Possible defenses, from causation problem: defendants don’t hold themselves 


out as a team; defendants don’t have exclusive control.)

D.
Market Share Theory of Liability


1.
Hold an entire industry liable for manufacturer of a product, with each company 


liable up to its market share.  (originally used in DES cases)


2.
Companies in better position to pay than individuals.  Companies are like 



insurers, who can charge consumers a little more to pay for damages.



3.
Jurisdiction can be a problem: what if you get jurisdiction over some 



manufacturers, but not others?


4.
Unclear if there’s a threshold of % of industry you need: CA said 10% 



not enough; but nobody has given definite number that is enough.



5.
Court have been reluctant to extend the theory because of the daunting 



complications involved in effectively applying it.



6.
Some people experimented with idea of civil conspiracy—sue different 



companies for all being similarly negligent.  Problem is there is no concerted 


action, and the whole idea of a conspiracy to be negligent seems dubious.



7.
Some cases so difficult P doesn’t expect to win: use theory to make D settle.


8.
Skipworth v. Lead Industries Association  (Pa. 1997)




F:   P, who lived in a house built in 1870, suffered lead poisoning which 



required hospitalization on several occasions.  P could not identify the specific 


manufacturer of paint in her home, so she sued the entire lead paint industry 


under a market share theory.




H:   Four part test from Sindell v. Abbott Laboratories: 




1)   All named defendants must be potential tortfeasors;




2)   Allegedly harmful products must be identical and share same 



      qualities (“fungible”).  




      (Pharmaceuticals is an area where you’d expect more fungibility, since 


      products are regulated heavily by FDA to cause uniformity.)




3)   P unable to identify correct manufacturer through no fault of her own;




4)   Substantially all manufacturers that created product at the relevant 


      time are defendants.



R:   Conditions 2, 4 not met in this case.



8.
If you don’t have all parties, should 50% be required to pay for 100% of market?




a.
Some courts say can’t charge any one company more than it’s liability; 


b.
Some say if you have a reasonable share of companies, each is 100% 



jointly and severally liable.




c.
CA says don’t need all companies to collect 100%, but each company in 



court should pay a proportional share of the award according to its 




liability relative to the other companies.


9.
Courts unwilling to extend scope of theory beyond fungible products.




1.
Shackil v. Lederle Laboratories (N.J. 1989) 





Can’t apply theory to DPT vaccine, since they were not all made in same 



way or with components for all three diseases.




2.
Hamilton v. Beretta (N.Y. 2001) 





Refused to apply theory to gun manufacturer case on grounds that not all 



guns or gun marketing techniques were uniform.






10.
Hymowitz v. Eli Lilly and Co. (N.Y. 1989) 




Proportionate liability should be based on total national sales of product, 


not just those who made one size pill or sold in one particular market.


11.
Civil conspiracy:  Some people tried suing different companies for all being 


similarly negligent.  Problem is there is no concerted action, and the whole idea 


of a conspiracy to be negligent seems dubious.

XVIII.
Proximate Cause


--Lots of things lumped under foreseeable: if you say foreseeable on a test, explain what you mean by foreseeable, ie. if you mean factually foreseeable, say that.
--Be discreet in discussion of proximate cause—don’t just say there’s a proximate cause problem, unless you can explain why there is one.  


A.
About theory and policy, and court looking for fairness--not facts.  About the 


consequences of factual causation.

B.
Not every case presents a proximate cause problem.  



2.
In straight forward accidents, clear why something happened and who’s at fault.



1.
Usually arises because of several broad types of problems:




a.
We don’t have simple cause and effect, but chain of events that unfolds 



in such a way that somebody eventually gets hurt.




b.
What happens is totally unexpected.

FORWARD LOOKING—DID THINGS NATURALLY RESULT; BACKWARD 
LOOKING, 
DID SOMETHING INTERVENE

C.
Surrounding buildings destroyed by fire not proximately caused by original act.



Ryan v. New York Central R.R. (N.Y. 1866)


F:   D’s carelessness led to one of its engines setting fire to a nearby woodshed.  That 

fire spread and burned down several other houses.



H:   Burning is results from the state of the wind, materials of nearby buildings, 


weather, and other things out of D’s control.  


R:    Holding owner liable for securing property of all his neighbors, would create 


untenable liability.  Would lead to “downfall of civilization.”


--Homeowners themselves are best able to insure against damage to their homes.


--Substantiality issue: link between P’s injury and D’s action not substantial enough.


D.
Intervening criminal acts will sometimes—but not always, relieve D of negligence.


Restatement second says it depends on two things:


1.
§448: Could D have realized at the time of his negligence that the situation 


would allow a third party would use the chance to commit a crime?



2.
§449: Is the likelihood that a criminal may commit a particular act one of the 


factors which makes D negligent?



3.
Courts have been increasingly reluctant to allow criminal activity to break the 


causal chain: in old law, intervening wrongdoing always severed causal link.



4.
If D found at all liable, can be held jointly and severally (and therefore 100% 


liable) if can’t find intervening actor.


5.
Not liable for intervening criminal act: can’t be anticipated.



Watson v. Kentucky & Indiana Bridge & R.R.  (Ky. 1910)



F:  A tank derailed through D’s negligence and spilled a lot of gas.  A man 


named threw a match into the spill.  




H:   D cannot be liable for someone maliciously causing a fire.  An 



intervening criminal act is so unexpected and extraordinary that it can’t 



possibly be anticipated.  



FOUR CASES WHERE CRIMINAL ACTS DIDN’T LIMIT LIABILITY:


6.
D liable for intervening act of thieves, where condition of the carriage 



driver was predictable, and D should have taken steps to save the goods.



Brower v. New York Central & H.R.R.   (N.J. 1918)



F:  P’s goods were on a horse-drawn carriage that was struck by train.  Driver of 


carriage was stunned by injury and could not react and protect his goods.  D had 


detectives on the train that could have protected the stuff, but they did not 



intervene as thieves came and stole P’s goods.



R:   A railroad hiring detectives to protect its stuff must know that goods strewn 


about in a major city will likely be stolen.




--The thieves actions did not technically intervene between the carriage being hit 


and the goods disappearing—it was one continuous event.



7.
In Landeros v. Flood (Cal. 1976) court held that physician could be held liable 


for failing to identify abused child, even if he wasn’t the abuser.



8.
In Bigbee v. Pacific Telephone and Telegraph Co. (Cal. 1983) P was stuck in a 


telephone booth just 15 feet from a major road when he was struck by a drunk 


driver.  Court found company could be liable regardless of intervention of 



driver. 


(cited Restatement §449)



9.
In Britton v. Wooten (Ky. 1991) possible third party arson destroyed a building 


where D had stored to much flammable stuff.  D was found liable.


E.
Wagner rule: Can recover damages for injuries incurred during rescue.


Wagner v. International Ry.  (N.Y. 1921)


F:   P’s cousin fell out of train due to D’s negligence.  When P left the train to try 


saving him, he was injured in the dark.



H:   In a continuous chain of events, where an injury occurred and P quickly came 

to the rescue, in a way not inherently negligent in light of the emergency 


confronting him, D is liable for P’s injuries during the rescue.



--Even if D didn’t anticipate P coming to rescue, must be treated like he could have.  


--“Danger invites rescue.”  The natural reaction of the mind is to go rush to the rescue 

of one you love—the court should not ignore this instinct.



1.
Test for Rescue Claim:



a.
D was negligent to the person rescued, and that negligence caused the 



peril he faced;




b.
Peril or appearance of peril was imminent;




c.
A reasonably prudent person would have concluded that the peril or 



appearance of peril existed;




d.
Rescuer acted with reasonable care in attempting the rescue.


G.
Can recover damages for injury sustained in an effort to escape, when under a 

reasonable apprehension of personal injury.


Tuttle v. Atlantic City R.R.  (N.J. 1901)



F:   One of D’s trains jumped the tracks while doing a drill.  P ran out of the way when 

she saw it coming towards her, and hurt her leg. Had she stayed, would have been fine.

XIX.
Proximate Cause: Basic Rules


A.
City of Lincoln rule: can recover if “consequence as in the ordinary course of 


things would flow from the act.”


City of Lincoln (1889)


F:   P’s boat totally destroyed in a collision with “City of Lincoln,” which was 


responsible for the collision.  In the crash, P lost his compass and navigation equipment, 

and was unable to bring his ship to port.



Q:   How far does “natural and reasonable result” of D’s act reach?



H:   See rule above.



R:   Ordinary course of things doesn’t exclude all intervening human conduct: includes 

reasonable conduct of those who have sustained damage and seek to avoid more loss.


B.
Polemis rule: liable for all consequences of your negligent act, whether or not the 

consequences are forseeable.



In re Polemis & Furness, Withy & Co.  [K.B. 1921] 


F:   A vessel, with flammable liquids among its cargo, was being unloaded, when a 

worker dropped a heavy plank which crash into liquids and blew up the ship.



H:   Likelihood of damage is only relevant for determining negligence: D is liable for 

all harm resulting from his negligence.



Thoughts from Class:



Mirrors torts “egg shell skull” rule—though courts seem less comfortable with this in 

negligence context.



--Holmes wouldn’t like this: disincentive to do business, doesn’t distinguish between 

accidents and bad choices.


C.
Palsgraf rule: “sphere of duty” and “harm within the risk”



1.  “Sphere of duty”:  D had duty to passengers getting on the train, not to P.  


2.  “Harm within risk”: if you expect to cause property damage, but you cause 

injury 
instead, no liability for injury.  Harm not within risk.


F:   P standing on train platform.  Two passengers came running down as the train 

pulling away.  A conductor on the train tried to pull them up, while a guard on platform 

pushed.  While pushing, a package containing fireworks fell under the train and 


exploded.  Knocked a scale which injured P.



Thoughts from Class:


--Concept of duty flows from old writ system, and concept of trespass on the case.  


--Cardozo is trying to distinguish from Polemis here, so he gives two explanations.



1.
Restatement seems to follow Palsgraf (sphere of duty was hotly debated):



Restatement §43



The actor’s conduct is a legal cause of harm to another if:



1)
His conduct is a substantial factor in bringing about the harm, and




2)
There is no rule of law relieving the actor from liability because of the 



manner in which his negligence has resulted in the harm.


D.
Marshall rule: D liable for all harm until the negligence comes to rest (ie. there is a

clear break in the sequence of events caused by the accident).


Marshall v. Nugent  (1st Cir. 1955)


F:   D was driving a truck which cut a corner rounding a sharp bend on an icy road, 

forcing a car off the road.  Got stuck in mud and truck driver offered help. Passenger in 

car rounded bend to warn oncoming traffic—while walking, struck by car driven by P 

who didn’t have time to swerve.  P’s car bounced crashed attempting to avoid collision.  



H:  If the danger caused by D’s negligence is still imminent and active when the injury 

occurred D is liable. 



Thoughts from Class:



--This is a new time-based approach, instead of foreseeability or sphere of duty.



--Trying to make common sense judgment to create general rule for liability.



But see…..



Union Pipe Co. v. Allbritton  (Tex. 1995)


F:  A pump caught fire in P’s plant, and she went with her supervisor to put out the fire.  

She then walked back, following her boss over the pipe.  She slipped on the pipe and 

injured herself.  He blamed “his bad habits” on leading her that way.  



Q:  Was P injured because of the pipe fire?



H:  Even if the fire was a “but-for” cause of the injury, the immediate danger had 

come to rest when the accident occurred.  



R:   The pump fire merely created the general circumstances for the injury—it was too 

remote to be blamed as a legal cause.

E.
Wagon Mound I rule: not responsible for consequences of your negligence that 

could not be reasonably foreseen.  


Wagon Mound (No. 1)  (P.C. Aust. 1961)


F:   Tanker berthed at harbor spilled oil.  The oil spread to P’s dock.  One of his welders 

was working in the area, and dropped a flaming rag that set the water on fire and burned 

down his dock.



R:    Must put a limit on liability somewhere: Polemis rule too broad.

F.
Kinsman rule: if it’s the sort of harm that could generally be expected, caused to 

the type of plaintiff you might expect, D is liable.



Petition of Kinsman Transit Co.  (2d Cir. 1964)


F:   A thaw let loose a ship improperly docked near Buffalo.  The ship started drifting 

down stream, knocking another ship loose.  Both ships wound up stuck at a drawbridge, 

where they blocked the flow of water, causing massive flooding.  The accident occurred 

at night, when no ships were expected to need passage under the drawbridge.



R:    Friendly doesn’t like Wagon Mound: forseeability of the kind of harm irrelevant.  


Thoughts from Class:



In subsequent case shippers sued Kinsman, when they were unable to deliver cargo 

because the bridge and route upriver were blocked.  Court found for D.  Where damage 

and loss purely economic, and no contract, courts reluctant to let P recover.

XX.

Emotional Distress


A.
Concerned with situations where there is a negligent infliction of emotional 


distress, but either: 



1.
That’s the only thing inflicted (no visible, physical harm)



2.
Or, physical distress comes from the emotional harm. (ie. heart attack)


B.
The law has developed different rules over time….


C.
Mitchell rule: there is no right to recover in case where no physical injury results 

directly from the negligence.


Mitchell v. Rochester Railway  (N.Y. 1896)


F:   P waiting for train.  A horse drawn carriage came up to the intersection, and the 

horses came very close to P, so that her face was between them.  P claimed to be so 

frightened by the incident that she miscarried and fell ill.  


Thoughts from Class:



--Court raises familiar issue: what happened to victim not foreseeable—too remote.


--But court is really saying the problem is if we let her recover, lots of people in similar 

circumstances will say “you almost hit me, I’ve had terrible consequences.”  Court 

making policy decision, not ruling for this case, but for the future.

D.
Dulieu v. White & Sons [K.B. 1901]: early English case challenging Mitchell


F:   P was working behind counter at her husband’s pub, when she nearly run over by 

D’s team of horses.  She wound up giving birth prematurely.



H:  No basis for insisting on visible physical injury—shock is enough.  Can’t bar 

all valid claims on grounds that it might lead to more suits.  BUT: P must 


experience shock from fear of harm to herself, not her husband or his property.


E.
Impact rule: can recover for emotional distress if there is any impact: don’t need 

physical injury.



1.
If P in Rochester R.R.  hit by dust that’s enough. 



2.
Impact rule held steady very long time, but led to arbitrary results on bizarre 


technicalities.


F.
Zone of Danger rule: if you are in zone of danger (it’s sheer luck that you haven’t 

been injured.  there was no impact, but it was a near miss) you may recover.



(Courts still concerned about getting too many fraudulent claims.)

G.
Modified Zone of Danger rule: 1) Must come within hair’s breath of injury; 2) if 

you have more evidence, such as physical, objective manifestations of upset, you 

have a more credible case.


(We are asking juries to judge something you can’t see, judge, or realistically value 

when we allow emotional distress claims—this makes it easier.)


H.
Dillon rule: three part test for assessing forseeability of harm 


1.
Was P was near the scene of the accident?   


2.
Did shock resulted from direct observance of the accident, as opposed to 


hearing about it from someone else?  


3.
Is P closely related to the victim?


Dillon v. Legg   (Cal. 1968)


F:  D ran over and killed a child as she was crossing a public street.  Applying zone of 

danger rule, lower court said sister could recover, but mother no, since she was several 

feet away and did not fear for her personal safety.




R:   Not firm rules: applied as part of balancing test.  When P has very strong case, can 

break free from zone of danger rule.


Thoughts from Class:


Court uses proximate cause to put in a policy filter.  Like in Ryan, setting some rules on 

who can recover.

I.
After Dillon, CA and other courts began limiting recovery….



1.
In Elden V. Sheldon (Cal. 1988) refused to extend of close relationship to 



permanent partners.



2.
In Thing v. La Chusa (Cal. 1989) refused to extend recovery to mother 



who heard about accident second hand.    Concerned that Dillon was too 



loose, and went for bright line rule.  Three part test for recovery:




a.
closely related to injury victim;




b.
present at scene of injury-producing event;




c.
suffer distress beyond what disinterested witness would suffer. 


J.
Trend now makes it harder to recover for emotion distress.  Too expensive to administer 

fact intensive trials: creates whole new world of negligence cases.
XXI.
Affirmative Duties: Duty to Rescue


A.
A duty to care is normally a duty not to do a careless act.  Rarely something you need to 

do or of that you’ll be liable for not doing. 


B.
Vermont has duty to rescue statute: Zimmerman has never heard of it being enforced.  


C.
Some states have Good Samaritan laws: no liability if you intend to rescue.


D.
Theories on the duty to rescue:


1.
Ames, Law and Morals



Could make provision that one who could easily and without risk fails to save 


the life or limb of another is criminally liable.



2.
Epstein, A Theory of Strict Liability



a.
Once one decides that one as a matter of principle can be liable to act 



on your own cost to benefit another, hard to set limits on social 




responsibility.




b.
Under Ames’ theory, could require forced exchanges, ie. making a 




doctor see a specific patient uncompensated.




c.
This theory could kill the value of contracts and mutual agreement: test 



of reasonableness could put serious limits on personal liberty.  Judge or 



jury could simply decide something should have been done.



3.
Posner, Epstein’s Tort Theory: A Critique



Tort duties can wind up vindicating the principles that underlie the freedom to 


contract: social contract argument.


4.
Bender, A Lawyer’s Primer on Feminist Theory and Tort



1.
Must look at human side of situations: not just person to be saved.  But 



family, friends, and network that will be damaged.




2.
When someone is drowning, must see it as interaction between two 



people, and not merely apply an algebraic formula to determine if D 



owed a duty to rescue.


E.
There is generally no affirmative duty to rescue:


1.
D can’t be liable for failing to intervene if he does not owe P a legal duty.  


Strictly moral duties are not legally enforceable.



Buch v. Amory Manufacturing Co.  (N.H. 1897)



F:   P, an eight year old, trespassed in D’s factory and was seriously injured 


messing around with mill equipment.  D had asked P to leave, but P did not 


understand English. 



R:   Property owners owe very little to trespassers—can’t inflict undue injury, 


but not  bound to warn against secret dangers or stop him from hurting himself.  



2.
No duty to rescue someone in peril, unless legally responsible for putting 


him in dangerous position. 




Yania v. Bigan  (Pa. 1959)



F:   P and D owned strip mines next to each other.  D had a cut on his land, 


filled with water 16-18 feet deep.  P jumped into the cut and drowned.




R:   Taunting an adult to do something risky is not putting them in danger.


3.
A doctor is not bound to provide care for all who apply.



Hurley v. Eddingfield  (Ind. 1901)



F:   A doctor was called for a desperately ill patient, when no other doctor was 


available.  He refused to see the patient, who subsequently died.

F.
But in some circumstances there is liability for nonfeasance:


1.
D can be liable for acts of omission if he is clearly the cause of the danger.



Montgomery v. National Convoy & Trucking Co.  (S.C. 1937)




F:  Ds’ trucks stalled at bottom of hill blocking icy highway, through no fault.  


They put up flares near their vehicles.  A car approaching could not see beyond 


hill—by time it rounded the hill it was too late to stop—he collided with trucks. 



Thoughts from Class:



--If danger results from your actions, you have a duty to those you put in danger.  


These parties were not negligent.  But they were in accident, and owed a duty.




--In part a misfeasance case.  Had the truck drivers done nothing, they wouldn’t 


have been liable.  However, they did something, but not enough.


2.
Restatement (Second) requires a duty to aid in some same cases:



§322.  If D’s conduct—tortious or innocent—has put someone in danger, and 


left them open to further harm, D must take reasonable care to avoid the harm.




§324.  A D who takes charge of someone unable to adequately aid or protect 


himself, is liable for harm he causes, even if he had no duty to intervene, if:





a.
He fails to exercise reasonable care to secure person’s safety;





b.
He discontinues aid, leaving person in worse condition.



§327.  Liable from preventing a third party who seeks to assist someone at risk 


of harm from rendering aid.


3.
Restatement not universally accepted on issue of duty of alleviating harm caused 


by non-negligent behavior, but increasingly more so.
XXII.
Affirmative Duties: Gratuitous Undertakings


A.
Under contract law, if you undertook a relationship with someone where it was clear 

you had a specific task, you were required to do it well.   With tort rule, there is no 

payment or official economic transaction.


B.
§324A.  Liability to Third Person for Negligent Performance of Undertaking


If D undertakes to render a service, whether gratuitously or for consideration, 



he is liable if:



1.
his failure to exercise care increases the risk of harm;



2.
he has undertaken to perform a duty owed by the other to a third person;



3.
harm is suffered because of reliance of the third person on the undertaking.


B.
Cases announcing general gratuitous undertakings rule: if you voluntary 


undertake an action, you are liable for any damage caused by your negligence.


1.
Coggs v. Bernard (K.B. 1703)



F:  D carried jugs of brandy for P.  He dropped some jugs, brandy was lost.




H:   If some offers carry to do something for a friend, and he does so 



negligently, he liable for damages, even absent consideration.


2.
Thorne v. Deas  (N.Y. Sup. Ct. 1809)



F:  D promises to get insurance for P going on a voyage, but never does.  P sets 


out on voyage and his ship burns down.  




H:  D liable in tort for misfeasance, but not in contract: no consideration.



3.
Erie R.R. v. Stewart (6th Cir. 1930) 




F:   P riding in a car which was hit by train.  D had generally employed a signal 


man to warn motorists of oncoming trains, but he had left his post when the train 


approached.




H:  The company has established a duty of care and led its customer to rely 


on it—cannot back out of it without providing reasonable notice.



4.
Marsalis v. LaSalle   (La. App. 1957)



F:  P was bit by D’s cat.  D agreed to observe the cat and keep it inside for 14, to 


ensure it didn’t have rabies. Cat escaped after a few days.  P’s had rabies shots 


as a precaution.  Had an adverse reaction to the shots.




H:  D had an affirmative duty to take steps to keep his commitment—he did 


nothing new to prevent the cat from escaping.


5.
King v. National Spa and Pool Institute, Inc.   (Alabama 1990)



F:  P dived into family pool and broke his neck.  Pool built to trade association 


guidelines




H:  Trade association under no legal obligation to come up with standards.  


But once it undertook to perform a voluntary duty, it was charged with 


acting with due care.



Thoughts from Class:



--P didn’t even know about Association’s guideline.




--There is a debate between courts about how to handle these issues: N.J. made 


opposite ruling in similar case.


C.
Duty sometimes limited in its scope….



D’s duty to the city itself, not each individual resident: it has not directly 


targeted its service to each member of the public.


Moch Co. v. Rennselaer Water Co.  (N.Y. 1928)


F:   D had contract with city to provide water, including enough water for hydrants in 

event of a fire.  A building caught fire and spread to P’s warehouse.  D was notified 

about the fire, but failed to provide adequate water.


Thoughts from Class:



--If there is a contract, you are limited to the person with whom you made the 


contract—not all other parties who might be effected by the contracted.



--The costs might be too high for city if water co. needed insurance for each person.


D.
…but rule from Moch has also been limited



1.
In Doyle v. South Pittsburgh Water Co. (Pa. 1964) court held that water 



companies clearly assume a duty to third parties, and owe a duty to all those 


falling within “orbit of risk of harm.”



2.
In Harris v. Board of Water and Sewer Commissioners (Ala. 1975) the fact that 


hydrant was installed leaves party liable for breach of duty by failing to provide 


water under theory of simple negligence.

XXIII.
Products Liability: Background


A.
Early Developments


1.
Winterbottom v. Wright (Exchequer 1842): created significant protection for 


manufacturers, by limiting suits by owner to the person who sold the 



product, not the company that made it.  



2.
Established privity barrier that insulated manufacturers for nearly a century.


B.
Breaking down privity barrier


1.
MacPherson v. Buick Motors (N.Y. 1916) broke down barrier of privity 


protecting manufacturer, but not burden of finding Buick negligent.



a.
Case involved wooden wheel breaking off car while P driving.




b.
Court notes that way products used different than in the past.  




Manufacturer
no longer sells product to end user.   



2.
A major crack in the wall of privity, but still limited decision.  




a.
Can sue manufacturer, but must be under theory of negligence.  




b.
Very difficult to win—need lots of information.


C.
Movement toward strict liability


1.
McCabe v. L.K. Liggett Drug Co.  (Mass. 1953): exploding coffee pot case.



a.
P just had to prove breach of an implied or express warranty: no 



longer 
need to show negligence.  Warranty a form of strict liability.  




b.
Under contract theory in this case, could only get monetary remedy for 



value of coffee pot.  Not consequential damages or physical injuries.  




c.
One problem in this case—P was not the purchaser of the coffee pot.  



Needed to convince court that Mr. Huey pot as her agent.




d.
P argued since coffee pot came in sealed package, can’t apply caveat 



emptor—no way to see what’s going on and assess the risk.



2.
Escola v. Coca Cola Bottling Co. of Fresno  (Cal. 1944)



a.
Coke bottle exploded in P’s hand: how can she prove negligence?  She 



has no idea what company did with bottle.



b.
Traynor (Dissent): we don’t care how this happened—if there is a 



problem with the bottle as it left Coca Cola’s hands, we should make 



them stand behind it, whether or not there’s fault.  This should 



apply to all consumer products.




c.
This is about the safety of products, and whether manufacturers should 



be forced to stand behind them.




d.
Extends laws that had applied to food safety.




e.
We are not in the industrial revolution—manufacturers should be liable 



to end consumers, not retailers.



3.
Greenman v. Yuba Power Products (Ca. 1963)




a.
Intricacies and expiration date of a consumer warranty not 




important. 




b.
If a consumer is injured by an unreasonably dangerous product, 



they have a right to recover.



4.
Goldberg v. Kollsman Instruments Corp. (N.Y. 1963)



a.
Responsible party is manufacturer of final product.




b.
Actors involved in plane crash: maker of altimeter (parts manufacturer); 



airline; Lockheed (made the plane)



c.
If you want to sue the airline, most show they were negligent; maker of 



altimeter, must show they were negligent; Lockheed, can prove using 



strict liability.





(1)
Airline doesn’t manufacture products—it provides a service. 



(2)
Spare parts manufacturer not responsible for a product--they only 




sold a part of it.



5.
Lost economic expectation damages must be recovered in contract, not tort.



Casa Clara Condominium Association v. Charley Toppino & Sons (FL. 1993)



H:  A “product” is the end product, not component parts like cement.




--Can’t recover for potential future damages in tort.




--May recover only for damage to person, or to property other than 



defective product.




Thoughts from Class:




--Where lots of components are used, part manufacturer has no control over 


whether its product is used in inappropriate way.  Usually hold contractor liable. 




--Gives consumer clear party to hold responsible—the ultimate manufacturer of 


the product.




Adams-Arapahoe School District No. 28-J v. GAF Corp. (10th Cir. 1992)




H:  Presence of asbestos in school represents a renovation cost that should 



be addressed through contract law, not tort.



6.
Health care providers not considered sellers of goods.



Cafazzo v. Central Medical Health Services, Inc.  (Pa. 1995)



F:  P gets defective prosthesis—sues hospital and doctor 




H:  Doctors and hospitals provide a service: they are not sellers of medical 


products.  Sale is ancillary, not central to hospital’s work.



R:  Hospital doesn’t design product: can’t make it safer.  Also can’t spread cost.




--Consumer can sue doctor for malpractice, not strict liability.




Murphy v. E.R. Squibb & Sons, Inc. (Cal. 1985)




H:  Pharmacist filling a prescription engaged in service and not sale of product, 


given educational and licensing requirements required to be a pharmacist.


D.
Policy Functions of strict liability:


1.
Burden of proof function: save P from harshness of needing to 




show negligence.



2.
Incentive function: push manufacturers to create safe products 



that meet consumers’ expectations.



3.
Insurance function: individual consumer might not have 




insurance, but manufacturers can price products or buy 




insurance.  They have ability to spread risk of loss.



4.
Corrective justice function: punish manufacturers who make 




dangerous products.
XXIV.
Products Liability: The Restatements


A.
RST created law based on Traynor’s Escola dissent and subsequent cases. 

B.
RST §402A very important: unclear if Restatement 3rd will have same impact.


C.
Restatement Second and Third chain of liability: 




a.
Consumer( ultimate seller( wholesaler( product manufacturer



b.
Can sue anyone on chain of liability.





(1)
Often, seller will bring in wholesaler and wholesaler brings in 




company: liability usually goes back to company, others get off.




(2)
Often easier for consumer to sue someone lower down 





(3)
Must prove defect when it left that stage of chain.




c.
Need to use product, not purchase it.  No privity requirement.




d.
Restatement Punts question of whether bystanders can sue 





(1)
ie. lawnmowers that launched things out of grass shoot




(2)
Case law has developed to universally protect bystanders.


D.
§402A. Special Liability of Seller or Product for Physical Harm to User or Consmr


1.
One who  sells a defective product which is unreasonably dangerous is liable for 

physical harm caused to ultimate user or consumer, or his property, if: 



(a)
Seller engaged in selling such product (not occasional seller or service provider) 



(b)
Product reaches user/consumer in substantially unchanged condition. 

2.
This rule applies even though: 



(a)
Seller has exercised all possible care 



(b)
No privity (between user/consumer and seller)


Caveat – RST does not address whether it applies to: 



(1)
Harms caused to bystanders not user or Consumer



(2)
Product expected to be substantially changed before reaching user/consumer



(3)
Seller of a part of a product.


Restatement (Third) §3.  Products liability.


(1)
It may be inferred that the harm sustained by P was caused by a product defect existing 

at the time of sale or distribution, without proof of a specific defect, when the incident 

that harmed the plaintiff:



(a)
was of a kind that normally occurs as the result of a product defect; and



(b)
was not solely the result of causes other than product defect existing at time of 


distribution.

D.
Key questions presented by Restatement



1.
Is D engaged in selling products as a regular part of its business?  



§402A, comment f: 



a.
“Any person engaged in the business of selling products for use or 



consumption.






b.
Can’t be an occasional seller, ie. selling brownies bake sale, or selling 



your old car to a friend or dealer.




c.
Based on the principle that one who makes an undertaking of selling to 



others, has an obligation to protect their safety.




d.
Can’t be a service industry that uses products (Cafazzo)




e.
And services themselves are never products RTT:PL §19(b).




f.
Doesn’t just need to be seller, ie. movie selling popcorn is liable.




f.
Murphy v. E.R. Squibb & Sons, Inc. (Cal. 1985) 





Pharmacist not involved in sale of a product, in light of educational and 



licensing requirements required to be a pharmacist.


2.
Was defect present in product at time in left manufacturer’s hand?





§402A, comment g



a.
No liability if problem caused by subsequent modification or 




mishandling.




b.
Must deliver product in safe condition, so that it stays safe for a 




reasonable period of time.




c.
The product’s container must also be safe and nondefective.(comment h)


3.
Is the product unreasonably dangerous?  






§402A, comment i



a.
Main test:  Does a product expected to behave in one way behave in 



another?




b.
Must be: “dangerous to an extent beyond that contemplated by the 




ordinary consumer who purchases it, with the ordinary common 




knowledge common the community as to its characteristics.”




c.
If dangers are such common knowledge that reasonable consumer should 



know and understand, can’t sue for injury caused by that problem.





(Can’t sue for drinking too much alcohol or eating too much butter.)


4.
See Warning Defects for §402A, comments j, k


5.
Warranty, §402A, comment m



Strict liability does not require any representation as to skill or expertise on part 


of seller.  Consumer doesn’t even need to know who seller is.


6.
Contributory negligence, comment n



a.
A failure to discover a product defect or to guard against it is not 




contributory negligence.




b.
“Voluntary and unreasonably proceeding to encounter a known danger” 



is a defense under the theory of assumption of risk.  Can’t sue if you 



knew the danger, and still used the product.


XXV.

Products Liability: Manufacturing Defect


A.
Must prove that a product normally properly made is negligently made in one instance.  


B.
Elements of Manufacturing Defect:



1.
Product unreasonably dangerous, ie. product that you expect to behave in 


one way behaves in another


2
Defect present when product left manufacturer



3.
Defendant sells products as a regular part of its business



4.
Plaintiff injured by product

C.
Speller v. Sears, Roebuck & Co.



F:   P said wiring in fridge ignited insulation.  Part of fridge with wiring badly burned, 

difficult for P to bring in product .  Needs to prove that it wasn’t something else.  



H:   Even though there are two theories of causation, may go to jury on product 

defect theory to determine which is valid.



Thoughts from Class:  P must establish prima facie case to proceed, not easy to do:


1) product was the cause of fire;  2) product had a defect.



--Court cites Restatement Third: looks a lot like res ipsa for product defects.  



--Why does court use this res ipsa like theory?



Because plaintiffs who have suffered have no usual means to protect themselves.


D.
Sellers of used goods generally not liable:



1.
RTT:PL limits liability of sellers of used goods to defects they created or 


those by predecessors in same commercial chain of distribution.


2.
In Tillman v. Vance Equipment Co. (Or. 1979) seller not liable under §402A for 


injury to workers caused by 24 year old crane his employer had bought used.  


a.
Holding dealer liable would alter market for used goods, which depends 



on seller making no representation about fitness of the product for sale.  




b.
Goods outside normal chain of distribution.  Imposing liability would not 



improve safety, or create other benefit to outweigh costs.

D.
Mixed opinions as to liability of successor corporation:


a.
In Ray v. Alad Corp. (Cal. 1977) held company liable for three reasons:



1) P has no remedy against original business since D bought it; 2) 




successor can assume company’s risk spreader role; 3) fairness requires 



assuming responsibility for products that are now of benefit to the new 



company.



b.
In Leannais v. Cincinnati, Inc (7th Cir. 1977) Court listed four 




exceptions when a company would be liable:




1) when purchasing company expressly or impliedly assumes old 




companies liability; 2) when transaction amounts to consolidation or 



merger of both companies; 3) when new company is continuation of old 



one; 4) when the transaction is entered into fraudulently to escape liability.



c.
Efficiency argument for no successor liability: if the tort liability are 



worth more than the assets, it would kill off deals.


E.
Tricky when product in use for a while, but no explanation other than defect.


1.
Some states have repose rules.  In PA, any claim against a contractor must be 


brought within twelve years of work being completed.

XXVI.
Products Liability: Design Defects


A.
Products designed in such a way that over time, a significant percentage of them 

likely to cause harm. ( Like coffee pot in McCabe)


B. 
Restatement Third: A design is defective if a reasonable alternative design was 

available and omission of the design renders the product unreasonably dangerous.

C.
Elements of defective design case:



1.
Product unreasonably dangerous when put to reasonably foreseeable 



intended or unintended use


2
Defect present when product left manufacturer



3.
Defendant sells products as a regular part of its business



4.
Plaintiff injured by product

D.
Different ways to assess liability:



1.
Consumer expectation test


2.
Risk-utility test (Third Rest)  (Reasonable alternative design)(B<PL test)


E.
Open and obvious rule cases


1.
Old rule:




Campo v. Scofield   (N.Y. 1951)



If a product is without latent defect, and contains no danger unknown to 


user, user can’t sue.  A manufacturer is not expected to make things foolproof.  


Consumer must exercise due caution when using dangerous product.



2.
Decline of rule:




Micallef v. Miehle (1976)




F:  Printer got his hand caught beneath roller on the press, hand was maimed.  



H:  Manufacturer has duty to design products to be as safe possible not only 


for intended use, but also reasonably foreseeable unintended use.




R:  Court said there was no justification for the risk: it would have cost almost 


nothing to have fixed it, even if it was obvious.


3.
Restatement Third, Comment d



“The fact that a danger is open and obvious is relevant to the issue of 



defectiveness, but does not necessarily preclude a plaintiff from establishing 


that a reasonable alternative design should have been adopted that would 


have reduced or prevented injury to the plaintiff.”


F.
Volkswagon of America v. Young  (Md. 1974)



F:   Car hit from behind.  Car came apart and caused a “second accident,” which 


resulted in injuries to the head and torso and death.



H:   Fact design defect didn’t cause crash irrelevant: carmakers liable for defects 

which can reasonably be foreseen to increase injury in the event of a crash, and 

which can be prevented in manufacture, even though cares not meant to crash.


R:  Court will not apply 402A strict liability—opts for negligence standard.



Thoughts from Class:



--Universally accepted that design must account for reasonably predictable mishaps.



--Under SL standard court has no clue what consequences would be for the use of cars.



--Burden on D to prove what was not caused by their negligence.  Deals with 


proof problem SL trying to avoid.


G.
Not place of courts or juries to make all market decisions


Linegar v. Armour of America (8th Cir. 1990)



F:   Missouri state highway patrolman was killed, when his bullet proof vest did not 

cover the area under his armpit where the shot entered.  No shots penetrated vest.



H: Product performed as expected for parts of the body that were covered.  


R:   Product was not dangerous when put to reasonably anticipated use: D could not 

reasonably expect P to use vest to protect body that was not covered.  


--A company can’t be forced to make just one vest.  Cops might not wear vest if it was 

too heavy or covered too much. 



Thoughts from Class:


--Here and Barker, employer makes decision about what to buy, and employee who 

suffers from the decision.


--Court adopts Barker standard, but applies it conservatively.


H.
Risk Utility Test:



1.
Barker v. Lull Engineering Co. (Cal. 1978)




F:  P worked on high-list loader unlevel surface, and it tipped over.  He jumped 


out, but was hurt by moving parts.




H:   Product is defective in design if: 



1)   It has failed to perform as safely as an ordinary consumer would expect 


when used in an intended or reasonably foreseeable manner; 



2)   If, in light of relevant factors, the benefits of challenged design do not 


outweigh risk of danger inherent in such design.  Other factors to consider:




--Gravity of danger posed by challenged design;  




--Likelihood such danger will occur;  





--Mechanical feasibility of a safer design;  




--Financial cost of an improved design;  




--Adverse consequences to the product and consumer that would result for 


an alternative design.




Thoughts from Class:




--Court doesn’t throw out consumer expectation: if product does not perform 


safely for ordinary use, then consumer recovers.  BUT, just because consumer 


has a recognition of risks in a product, does not mean that consumer cannot 


recover: apply a second level cost benefit analysis.  




--Take test beyond obviousness: make manufacturers do more than just ok.  




--Place burden of proof on defendant to defend design choice.  Court felt it was 


losing something by introducing reasonableness standard.



2.
Court won’t apply risk-utility test in gun cases: still consumer expectation.




Halliday v. Sturn, Ruger & Co.  (Md. 2002)




F:    P shot himself while playing with dad’s handgun.  The gun came with box 


for storage, detailed instructions on gun safety, and free offer of gun safety 


course.  But no safety lock for kids.
  


R:   Gun manufacturers only liable for defects and certain guns that are 



particularly unsafe, like “Saturday Night Specials.”




--Up to legislature to change gun laws.




Thoughts from Class:




--Consumer cases against cigarette makers generally fail on assumption of risk 


grounds.  Very few cases successful.  State A.G.’s won by blaming companies 


for state health care costs.



3.
Can find liability even if there is no alternative design




a.
Feasibility of alternative design is merely a factor for jury to 




consider—it’s not the limit of what can be considered.




O’Brien v. Muskin  (N.J. 1983)





F:  P dived into vinyl bottom pool; hands slipped and he broke his neck.




Thoughts from Class:





--Cost/Benefit analysis not limited to preventable factors only.  Some 



products so dangerous, and utility so low, that it might just be 




unacceptable to make product.  





--This outraged manufacturers and many people: liability went up as 



necessity of product went down.



b.
Restatement Third: no room for pure risk utility analysis. Must 



show alternative design.  (not yet widely accepted)



c.
See progression of cases:   Volkswagon ( Barker ( O’Brien




d.
No absolute requirement to prove feasible alternative design.  Must 



apply risk-utility balancing.  Relevant factors:






--Danger posed by design;  





--Feasibility of an alternative design;  





--Financial cost of improved design;  





--Ability to reduce danger without with impairing usefulness 




or making it too expensive; 





--Feasibility of spreading loss by increasing product’s price.




Potter v. Chicago Pneumatic Tool Co. (Conn. 1997)





F:   P used vibrating tools at shipyard.  Suffered ailments known to be 



associated with use of tools that cause excessive vibration.





R:    Feasible alternative design poses undue burden on P—might 




preclude valid claims from consideration.  




--Don’t need it when normal consumer expectation test shows 




you that the product is unreasonably dangerous. 





Thoughts from Class:




--Try to give manufacturers incentive to look for innovative designs and 



try to fix products.  





--People have tried to apply this theory to cigarettes and guns.





--Tort doesn’t directly push products off market, makes price too high.


I.
State of the Art Defense:



1.
State of the art in product supplier’s trade or business or something to 



consider.  Measure at time product put into stream of commerce.


2.
Most courts hold that compliance with state of the art is helpful, but does 



not resolve design defect in plaintiff’s favor.



3.
Under rules of evidence subsequent improvements can’t count against D.


J.
Government contractor defense


1.
Can’t hold D liable if he’s following government’s specifications.  



2.
Would 
interfere with government’s ability to contract, by forcing D to 



charge 
more, refuse to meet specs, or not warn government of risks.


K.
Food: is contaminant natural or unnatural to product served?


(RTT says use consumer expectation test in food cases.)

XXVII.
Warning Defects


A.
Where danger is not common knowledge, must make consumer aware of the problem.

B.
Restatement Third: Must warn when foreseeable risk of harm posed by product could 

be reduced or avoid by provision of instructions, and omission of warning renders 

product not reasonably safe. 

C.
Elements of Failure to Warn:



1.
Could foreseeable risk have been avoided with warning?


2.
Did omission or inadequacy render product unreasonably safe?


3.
Would warning have changed plaintiff’s behavior?


4.
Could company have foreseen the risk?  




(Based on expert in the field standard: Vassallo)



5.
Was the warning proper?




a.
Comprehensible




b.
Convey fair indication of risk



c.
No undue delay




d.
No reluctance in tone or lack of urgency


D.
Today, most products have warning: cases involve sufficiency of warning.

E.
Risks with excessive duty to warn:



1.
Product might turn out to be safe (Bendectin cases, Vassallo)




a.
Courts are in a bad position, because they have to decide a case when it’s 



brought to them.  




b.
Sometimes will decide wrong way and kill off useful product.



2.
Impact personal decision by reflecting cost in price.




a.  
Some hoped to make cigarettes cost more to address their risks.  




b.
Cuts both ways: vaccines pulled from market cause price got too high.. 

F.
In recent years, products liability suits and levels of liability have backed down a bit.  It 

looked like warning might be catchall for really going after companies—then courts 

pulled back a bit. 



G.
Restatement §402A, Comment J.  Directions of warnings


1.
A seller might be required to give a warning to prevent a product from being 


unreasonably dangerous.



2.
Must make those will allergies aware of the presence of an ingredient that might 


be harmful.



3.
Must label dangerous drugs or other “unduly dangerous” products.



4.
Don’t need to warn about long term dangers, like alcoholism, high cholesterol.

H.
Restatement, §402A, Comment k 


1.
Where a product is extremely dangerous, but socially desirable (ie. rabies 



vaccine), a warning will prevent the manufacturer from being held strictly liable.

2.
With a warning, the product is no longer “unreasonably dangerous.”

I.
Warning labels on drug


1.
MacDonald v. Ortho Pharmaceutical Corp. (Mass. 1985)




F:   P used contraceptive—prescribed by doctor, represcribed annually.




Drug contained listed side effects, said most serious fatal.  P had stroke



H:   Birth control pills unusual drug: patient healthy and active, and little 


contact with doctor.  Drug company has duty to warn patient directly.




R:   “Learned intermediary” doesn’t apply to drug company.




--Need “plain language” consumer can understand, that makes the danger clear.  




--Strength of warning must correspond to level of the danger it is warning about.




Thoughts from Class:




--Courts will allow presumption that had person been properly informed they 


would not have used the product.




--Seems court will give doctor more leeway about warning than drug maker.




--Does company marketing pose a danger these days?  By directly reaching 


out to consumers and encouraging them to ask their doctors for a drug.


2.
Restatement (Third) §6(d)




A prescription drug or medical device must provide warnings to:



a.
prescribing health-care provider who is in position to reduce risk 




or harm in accordance with warning




b.
patient when manufacturer knows or has reason to know that 




health-care providers will not be in position to reduce risks of harm 



in accordance with instructions or warnings.



3.
State of the art defense



Vassallo v. Baxter Healthcare Corp.  (Mass. 1998)




F:   P breast implants, which leaked, and led to side effects including permanent 


muscle scarring.  D provided warnings to physicians that casing could rupture 


with stress, but avoided more serious warnings, and didn’t note that it could 


rupture without stress.




H:   No hindsight test: D only liable for failure to warn about risks 



reasonably foreseeable at time of sale, or that could be discovered through 


reasonable testing at time of marketing.  You are liable if experts in the 


field knew about it and you didn’t do anything.




R:  Here, jury justified in finding D liable: D knew enough.




What are courts saying when they hold you liable without you knowing?




We really think you know, and won’t just admit it. 




Court could force company to predict risks and internalize the cost.



--Court trying to make you test more.




--Standard: liable if experts knew-- huge question of how much you must do.




--Raises a tough question—when do we call off testing?




There is a trade off—longer we wait for drugs, the fewer people can be treated.

J.
“Mistake and Momentary Inattention” Doctrine


1.
Consumers forget things or don’t pay attention.  Manufacturers must take 


reasonable steps to make products safer.  Warnings alone won’t suffice.


2.
Model followed in Uniroyal Goodrich Tire Co. v. Martinez (Tex. 1998)




a.
Held tire company liable for using a design that exploded when 16’ 



tires placed on 16.5’ in rims, even though tires had bold explicit 




warnings about putting them on wrong size rims.




b.
Cited Latin (scholar), and said Jury should have right to balance merits 



of warnings v. changes of design in a given case.


J.
Warning must be reasonable under circumstances


Hood v. Ryobi America Corp.  (4th Cir. 1999)



F:    P injured operating a mechanical saw when he removed blade guards.  Blade came 

off and injured him.  Contained warnings.  P claimed he wasn’t aware of particular risk.



H:   MD law does not require an encyclopedic warning, but only “one that is 


reasonable under the circumstances.”



R:    In deciding if warning is adequate, MD law requires asking if benefits of new 

warning outweigh the costs of requiring change.  Price of new warnings more than 

printing fees: making warnings too detailed will cause people to ignore them.



--Following clear warnings would have prevented injury in this case.


K.
Dangerous products cases:


1.
Asbestos




a.
Court felt companies knew more than they would admit: allowed suits.




b.
Companies all went bankrupt almost immediately.




c.
Companies held to standard of “experts in field.”  Had duty to 





warn all workers who came in contact with product.



2.
DES—no duty to warn to grandchild of woman who had first taken DES.  



Preconception tort not viable.  Enright v. Enright v. Eli Lilly & Co. (N.Y. 



1991)



3.
Can’t hold blood plasma company liable for failure to find AIDS in its 



product, before reliable HIV test was available.  Doe v. Miles Laboratories 


(4th Cir.).



4.
Ayers v. Johnson & Johnson (Wash. 1991) 




F:  P infant inhaled baby oil that he found in his sister’s purse, and suffered 


severe consequences.  Bottle had no warning about dangers of inhaling the oil.




H:  For P—had P known of danger, they could have taken steps to better hide t


he product, as they did with cleaning supplies. 



5.
Garrison v. Heublain, Inc. (7th Cir. 1982) 




Rejected P’s claim for damages from drinking too much Smirnoff Vodka.  Risks 


were common knowledge.



6.
Hon v. Stroh’s Brewery Co. (3d Cir. 1987) 




Rejected summary judgment 
for P’s injury from drinking moderately for many 


years.  Says P knew that moderate alcohol use could cause harm if prolonged.  


Rejected in part because D had advertised its product as being part of good life.

XXXIII.
Strict liability and comparative negligence


A.
When you increase scope of products liability to “foreseeable misuses,” create 


situation where P can recover while doing something risky or foolish.



1.
Puts entire basis RST, which depended on assumption of risk, at risk.  



2.
Huge fight in products liability: nothing bothers manufacturers more than letting 


users misuse products and still recover.


B.
Some say comparative negligence gives less incentive to make safe products.  


Coase rule: let manufacturers know rules ex anta, and give good incentives.


C.
Creates similar situation to Escola problem:



1.
P still doesn’t need to prove how accident happened, but P now needs to 



explain what he was doing—puts P on defensive. 



2.
Not looking what D did, but, what happened on part of P.  


D.
Careful consumers could wind up paying for negligent ones: problem of moral hazard.  


E.
Restatement (Third) §17: Apportionment of Responsibility Between or Among 


Plaintiff, Sellers, and Distributors of Defective Products, and Others



a)
P’s may be limited recovery if his conduct combines with product defect 



to cause harm and conduct fails to conform to general standards of care.




b)
Manner and extent of reduction in recovery, and apportionment of 




liability among defendants, based on general rules of responsibility.


F.
P’s comparative fault must be factored into strict liability awards.  


Daly v. General Motors  (Cal. 1978)



F:    P driving 50-70 MPH when hit center divider and bounced off.  P forced from car, 

resulting in fatal head injuries.  P not wearing a seat belt and had failed to lock his 

door—owner’s manual warned P on importance of doing both things.



H:   Using strict liability, P’s burden of proof will be relieved, up to 



point where it can be proven he was negligent; and D will have to pay, up to 


point of P’s fault



R:    Some say strict liability and comparative negligence are like apples and 


oranges and can’t be mixed—court rejects this.



--Only fair to account for P’s role in the accident, even in strict liability case.



--Assumption of risk will not completely bar recovery—only to point of P’s negligence.



D:  Court eviscerates entire meaning of strict liability by looking at P’s behavior.  


Reinjecting negligence into the equation, from which it was intentionally removed.


G.
P’s negligence doesn’t bar recovery, where car advertised for its speed, and 


maker provided no warnings about tires, despite risk of situation.



LeBouef v. Goodyear (5th Cir. 1980)



F:   P purchased souped up car with fancy tires and lots of 
horsepower. Manual said 

don’t drive at high speeds for long period without high speed tires.  Didn’t say whether 

P’s tires high speed.  P drove off road: tires failed while he was driving 100 MPH.


H.
P barred from recover where misuse of product so dangerous, it wasn’t 


reasonably foreseeable.



Jeld-Wen, Inc. v. Gamble (Va. 1998) 



Court won’t find screen maker liable for child leaning against it and falling out of a 

window.  Screen not intended to support child’s weight.  This type of misuse so 


dangerous, not reasonably foreseeable.  Irrelevant it could have offered more support.
XXVIII.
Federal Preemption


A.
Manufacturers want standardization: expensive to make range of consumer products to 

meet standards in different states.   Once government establishes uniform standard, is it 

the floor or ceiling?  


B.
Supremacy clause: when difference between federal and state law, federal law trumps.


C.
An argument for involving courts is that it lets Congress keep things up to date and 

changes with technology, despite political pressure.  


D.
Different types of provision in legislation that impact preemption:



1.
“Savings” clause: leave state courts authority, even if state 
legislature can’t 


regulate.  Often very unclear and intentionally ambiguous.



2.
“Expressly” preempted: Congress says it specifically preempts state law.



3.
“Implied” preemption: can read preemption into it.



4.
“Field” preemption: when the federal government has occupied the field, 


leaving states no room to operate or regulate in the area.



5.
“Conflict” preemption: states not expressly prohibited from regulating, but this 


class of regulation will undercut what Congress is trying to do.


E.
Geier v. American Honda Motor Co.  (2000)



F:    P driving 1987 Honda that crashed with a tree. P seriously injured.  Car equipped 

with manual seatbelt which P used, but no other manual restraint or airbag.

   

Regulation allowed manufacturers range of passive restraints to comply with law.


Statute said no state or local government may pass “any safety standard applicable to 

the same aspect of performance of such vehicle or item of equipment which is not 

identical to federal standard.”



H:   The act, together with the specific regulation, preempts the lawsuit.  


Court asks three questions: 1)  Is lawsuit barred by express preemption 


provision?  (no);  2) do ordinary preemption principles still apply?  (yes);  


3)  does lawsuit conflict with regulation and hence act itself?  (yes)


R:   Congress clearly allowed some—but not unlimited room for state liability.



--Does not imply that all suits that conflict with a federal standard must be 
allowed.  

--DOT comments make clear agency meant to give manufacturers range of choices, 

to allow devices to be introduced over time, to encourage development of new tech, and 

to allow for gradual consumer acceptance. Specifically rejected all airbag standard.  



D:  Airbags have been available for over 30 years and car must have one to be safe. 

Now are required by law.  Disagrees with court’s application of preemption principle.


F.
Sprietsma v. Mercury Marine (U.S. 2002)



F:  P killed by boat propellers after falling overboard.



Regulation said state may not pass “law or regulation” regulating boats.  



Savings Clause said “Compliance with chapter does relieve a person from liability at 

common law or under state law.”


H:   Suit not preempted by regulation: DOT only charged by Congress with 


coming up with “minimum safety standards.”



R:   In Geier government urged court to block suit, on ground DOT did not want one 

standard.  Here, C.G specifically said regulation not intended to preempt state law.

XXIX.
Fraud/Misrepresentation


A.
Focus on P suffering monetary loss after acting on faith of D’s misrepresentations.


B.
Typical situations involve entering into losing contract or making cash advances 


in reliance on false statements.  Where contract remedies fail, P turns to tort.

C.
Fraud related to strict liability: consumer must be informed to protect himself.


D.
Elements of a Fraud case:


1.
A false statement


2.
Intentional lie or “reckless disregard” for the truth (Derry)



3.
Reasonable reliance on the promise (Eddington)



4.
Demonstrable damage or economic loss (Pasley)


E.
Is the statement mere “puffery”?



1.
How to tell if it is…




Deming v. Darling (Mass. 1889)




H:   Holmes held that law does not protect a buyer from seller whose vague 


praise 
of his goods is open to difference of opinion, when everyone knows 


sellers make such claims.  




R:  Especially true when buyer has access to the same information as seller.




--Encouraging words are often converted by an interested party into statements 


of quality and value once the party is disappointed.



2.
How to tell if it’s not….



Vulcan Metals Co. v. Simmons Manufacturing Co. (2d Cir. 1918)




F:   P bought all of its patents, tools and dies for making vacuum cleaners….




H:   It is more than just hyping products, and there is liability if P makes:




false, material statements, that other party has no way to verify.  


F.
Courts traditionally held no liability for failure to disclose…



1.
Swinton v. Whitinsville Sav. Bank   (Mass. 1942)




F:  House with termites: D didn’t divulge.




H:  An absurd conclusion would follow if everyone had to disclose 



everything.  Must rely on principle on caveat emptor.



2.
Laidlaw v. Organ  (U.S. 1817)



F:   Blockade on tobacco, War of 1812.  D profited by knowing it was ending


H:  There is no requirement to disclose information.  Requirement to say 


nothing false, but not to affirmatively divulge.

G.
…but now they are inclined to demand more disclosure, especially in real estate.


1.
Restatement Second has lost list of instances where you must disclose, 



including when one party knows the other is acting under a mistake, and he 


would expect the other party to reveal the information, because of relationship 


between them, customs of the trade, or other objective circumstances.


2.
Even when there is no duty to speak, partial warnings are unacceptable—if 


you volunteer to tell partial information, must offer the whole truth.



3.
If you let someone expect something, must update as circumstances change.  


Rest. §551(2)(c)


4.
Generally buyer under no obligation to disclose, even if price would be higher 


if seller knew more about what he is selling.  Restatement §551, comment h.




(Try and encourage buyer to seek out potentially costly information.)

I.
Claims for negligent misrepresentation restricted to members of “a limited group 

for whose benefit and guidance” the information is supplied.  (Ultramares)


Limited to reliance in that, or a substantially similar transaction. Restat (second) § 552

J.
At first courts felt very strongly that you could accept information at face value, now 

seem to be leaning toward idea that people must develop some skepticism.


K.
Need to show only that information was of a sort that’s actionable.  Case may be 

taken from jury if claim is so unimportant that jury couldn’t possibly find 


reasonable man would be influenced by it.


L.
Fraud in the market theory creates a “rebuttable presumption of reliance.”



In Levinson, Court said even if purchasers don’t rely directly on misrepresentations, ie. 

rely on price changes they caused, as if they acted on misrepresentations themselves.


M.
More on the cases cited above…



1.
Pasley v. Freeman  (K.B. 1789)



F:    P sold third party goods on credit after D falsely said he was likely to pay 


him back.  The third party failed to pay anything back.




H:   Where a lie leads to demonstrable damages, there is a cause of action.  


Does not matter if the liar stands to gain by his comments.



2.
Derry v. Peek   (H.L.E. 1889)




F:    Prospectus stating that D had special right to operate mechanical trams.  


Claim led to success with investors, but turned out to be false.




H:    Negligence is not enough for a fraud action.  Fraud can be shown only 


if one comments: 1) knowing it is false; 2) without believing it is true; 3) 


that is recklessly careless, whether it be true or false.  (Third type is like 


second, since one making a reckless comment has no real belief it is true.)




R:  If fraud is proved, the person’s motive makes no difference.



3.
Eddington v. Fitzmaurice  (Ch. 1885)




F:   D made false pitch to investors.



H:  To sustain an action, must prove P acted either entirely or in large part 


on reliance on the misleading statements.  



4.
Ultramares Corp. v. Touche   (N.Y. 1931)



F:  D prepared audit for a company, used to secure loan from P.  Audit was 


completely inaccurate and P lost its loan when the company went bankrupt.




H: Accountants may be liable for fraud if they have no genuine belief in the 


accuracy of their work: but only to parties with whom contract was made.



R:  Question one of duty.  Promise must be made to individual members of class 


seeking relief.  Liability not attached to the release of a word like that of 



product, where privity is no longer factor.  Negligence cannot be fallback for 


failed claims of fraud: it would lead to tremendous liability, and chilling effect.
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