COPYRIGHT, Zimmerman, Spring 1995

I. Issues for the Semester

A. What it means to have a (- automatic right or a creature of statute

B. National v. int’l rights

C. How long should ( last?

D. Author/publisher’s interest in profits v. the public interest

II. History & Overview

A. 1790 statute- only protected maps, charts and books (p.6)
B. Sarony: (1884) (p.30): focuses on Art. 1, §8 of the Constitution: Congress is authorized: “To promote the progress of science and the useful arts, by securing, for limited times to authors and inventors, the exclusive right to their writings and discoveries.” (p.31) (idea = to have ( protection to benefit the public)

1. here: dealing with a photograph- court takes a liberal position in defining author/writing- expands interp of ( law: 

a) writing just means fixing something in a tangible form- doesn’t require the hand of the individ (p. 33-4)

b) “original intellectual conception” = covered by ( (p.33)
C.  Bleistein: (1903) (p.35)- in deciding circus poster=(‘d, Holmes says that courts can’t be expected to make subjective judgments about quality/value of a work (refuses to look at realism, import of subject matter, commercial nature of poster)

D. Alternative ways to protect intellectual property

1. Right of publicity- controlling commercial/trade uses of people’s identities- today, there are statutes to protect this (e.g., Bette Midler’s voice case)- interest can survive the person

2. Patents- (under same constitutional § as ( protections, statute p. 49)

a) protect ideas expressed in functional ways- stronger protection only one per invention- shorter duration- 17 yrs.

b) harder to get than a (: must show: useful, innovative/inventive, non-obvious (factors from John Deere, p. 51)

c) Alfred Bell: an engraving gets protection under (- any distinguishable variation- whether or not intended- = enough

(1) (=only in what you’ve added- not in the underlying work

(2) currently, ( requires only non-copying- innovation ( req’d

3. Trademarks- Laham Act (p.66)- can be obtained in things that aren’t complex enough to get a ( over- protects goodwill, protects consumers

Warne- (p.72) Peter Rabbit drawings claimed as (- (= in public domain- (SJ denied here)

a) Differences between ( & (
(1) ( ( exclusive ≈ (- ( only provides protection to avoid consumer confusion/mistake about producer of the work

person claiming ( ( have to be the creator/author- can be the publisher (Warne)

(2) limits to the types of words you can appropriate for (- can’t deplete the language

(3) ( goes on for as long as you continue to use it

E. Chattels- property interest NN = ownership of the (
1. Forward v. Thorogood (1993) (p.78)- ( ( travel with the physical object.  F can’t make copies of the tape until owner’s ( expires (life of  au + 50 yrs under the 1976 Act)

III. Copyrightable Subject Matter

A. §102(a): ( protection subsists in original works of authorship fixed in any tangible medium of expression; FOUR ELEMENTS:

1. EXPRESSION

a) not ideas- Idea/Expression Dichotomy

(1) prob: blurring of ideas & expression- Seldon, Nichols, computer software

(a) ??: is expression more than just the choice of words- if expression  = more than word choice, GREY AREA @ protection

(b) Wainwright- (p.128)- protects analytical reports- more than just the word choice

(i) should substitution be a factor?- goes back to why have ( protection at all- also Roth, BAPCO, West
(2) Baker v. Seldon (1897) (p.97)-book-keeping systems ( (able- only the concrete expression/explanation of the system = protected

(3) “water wings” e.g.

(4) Morrissey (1967) (p.102)- sweepstakes instructions- you can’t get a ( when ideas & express = merged into one- there are only a limited #/ways to say things

(5) Nash- (1990) (factual narrative) theory that Dillinger ( die in 1934 ( (able- only Nash’s express can be (‘d (p.124)

court: this ( ≈ Nichols- (protected plots & events of a fictional work) (p.126)

(a) court: this ( ≈ Toksvig- (protected translation- this = product of someone’s research (not raw facts) (p.127)

(i) Toksvig has been widely criticized- looks like “sweat of the brow”

after Feist, Toksvig arg can still work if you arg that Feist = about RAW DATA- but hypothesis, conjecture may still be protectable

(ii) Mason also uses Feist in a narrow way

b) not useful objects

(1) Blank forms: Bibbero- (p.104)- doctor’s billing form ( (able- they request > provide info

(2)  PROBLEM- no bright line distinction between useful & expressive- Mazer- statute/lamp (p.185)

c) thin ( available

(1) Continental Casualty (p.108)- new insurance method/insur forms may be (‘d- but ( only protects the exact language, not the free use of the idea

(a) the existence of merger here = triable ?/fact for the jury

(i) e.g.:- City of Buffalo xeroxing Harcourt Brace’s answer sheets for standardized tests- creativity here = restricted bec. of the need for sheets to be scored by a scanner

(b) ( ( require very much originality- should provide some protection for the people who design the forms

(c) uncertainty/leaving ? to the jury- will req people to barg in advance 

(i) policy issues: how much should we be concerned w/making services avail to public/non-legal alternatives (e.g.: HB could charge a processing fee, raise initial cost of workbooks > charge for the answer sheets- should avail of a non-legal solution matter- other cos. may not have alternatives) 

d) not facts

(1) DEFINING A FACT- argue both sides

(a) Feist- facts are scientific, historical, biographical, and news of the day (p.113)

(b) definition of fact ( limited in any way

(c) Salinger case- could arg that “”s ( use of (‘d material- just a report of the fact that S wrote certain words

(2) First Amendment issue & (ing facts

(a) International News Service (p.116)- news articles = (‘able, but not the factual info in the articles

(b) Zimm: there’s a prob w/broadening def of facts- guts (
(c) ALSO: ?: if it’s constitutional to give any property rights in the area of real world info- bec of 1st A- certain info can’t be protected under any body of law

2. ORIGINAL- 1. not copied; 2. some element of creativity

a) simply not copying isn’t enough- maybe MM is right and Sebastian is wrong
b) Sarony- original intellectual conception > mechanical reprocessing/candid photo

c) ( require novelty, just “some minimal creativity” (Feist) p.86

(1) Sebastian- expression > plain directions

(2) Magic Marketing- envelope ( (- generic, dictated by functional considerations

(3) Zimm- no real way to distinguish these two

(4) Kaplan (p.90)- should be something there that’s identifiably yours, > some level of triviality

d) we don’t know what = enough (Bell South)

e) Roth- (1970) (p.131) (compil) greeting card case- Ct says the combination of elements = enough to be (able (but arrangement in Feist ( enough); ( ( add enough to distinguish from (‘s compilation

(1) the nature of a ( you get in a compilation = a thin (
(2) can use Feist here to arg either way

3. AUTHORSHIP- “author”- person = originator

a) not facts that are already out there

b) alphabetical arrangement of facts ( enough- Feist
c) §102(a): works of authorship INCLUDE:

(1) literary works

(2) musical works

(3) dramatic works

(4) pantomimes and choreographic works

(5) pictorial, graphic, and sculptural works

(6) motion pictures and other audiovisual works

(7) sound recordings

(8) architectural works

d) §102(b): works of authorship EXCLUDE: any idea, procedure, process, system, method of operation, concept, principle, or discovery, regardless of the form in which it is described, explained, illustrated, or embodied in such work

4. FIXED- §101: when embodied in a copy or phonorecord is sufficiently permanent or stable to permit it to be perceived, reproduced, or otherwise communicated for a period of more than a transitory duration

a) e.g.: if live TV show (simultaneously taped, (fixed

Compilations & Derivative Works- §103- protects what you have added

5. historically- ( here based on “sweat of the brow” idea- protecting labor > expression

Compilation- gathering together pre-existing things (≈anthology): §101: a work formed by the collection and assembling of preexisting materials or of data that are selected, coordinated, or arranged in such a way that the resulting work as a whole constitutes an original work of authorship.  Includes collective works (a work, such as a periodical issue, anthology, or encyclopedia, in which a number of contributions, constituting separate and independent works in themselves, are assembled into a collective whole)

a) Feist- (1991) (compil) rejects “sweat of the brow” doctrine: no ( protection for white pages phone book listings (p.111)

(1) can’t use ( to protect facts or labor that goes in to gathering facts (SCt says the constitution requires original work of authorship & facts = found > created- according to this analysis, Cong couldn’t even adopt the “sweat of the brow” doctrine if it wanted to)

(2) & no authorship- listing = alphabetical

(a) Ct- alphabetical listing lacked originality

(b) Ct could have found authorship in the selection, arrangement, or coordination of the info & given a thin (, but didn’t

b) BellSouth- (1993) (p.132) (compil)- ct reject’s BS’s claims Donnelley infringed by: feeding info into computer, using headings, closing date, geographical boundaries, using businesses w/business phone #s only

(1) 11th Cir: none of these elements = (able- and if (able- no infringe (Feist)

(2) lower ct: also no infringement- reasoning that copying headings ( enough

c) West- (8th Cir 1987) (p.149) (compil) ct recognizes ( claim in page #s in reporter system 

(1) Zimm: hard to see what the “selection and coordination” is here

(2) Zimm: this result = unusual- no one else can come in w/o paying West

(3) 8th Cir was worried @ West being able to make a sufficient return to be able to continue publishing the physical volumes

d) Toro- (8th Cir 1986) (p.156)  (compil) parts #s ( (able

(1) Zimm: Toro had a better claim > West
e) Mason- (5th Cir 1992) (p.158)- updating maps used by real estate co. to define plots of land

(1) ct’s reading of Feist- the map-maker is interpreting the facts, so the maps = (‘d

(2) ct- you can only draw the same map if you do the same work

(3) ?:is the fact that Montgomery asked for permission & didn’t get it influencing the court here?  should this matter if Mason ( have ( to being with?

(4) Zim: this case = WRONGLY DECIDED- prob with this interp of Feist- ( serious value in encouraging people to come up with diff maps- Ct here looking for ways to protect labor using ( law & this ( the proper role for ( 

6. Derivative Work- taking someone else’s (‘d work and manipulating/transforming it to create a new work: §101: a work based upon one or more preexisting works, such as a translation, musical arrangement, dramatization, fictionalization, motion picture version, sound recording, art reproduction, abridgment, condensation, or any other form in which a work may be recast, transformed, or adapted.  A work consisting of editorial revisions, annotations, elaborations, or other modifications which, as a whole, represent an original work of authorship, is a “dw”; APPROACHES:

a) Alfred Bell- mezzotint- de minimis variation- intended or not- = enough; ( = really about transformation into new medium
b) Alva (p.170)- replica = (‘d- if you’re using skill/artistic ability to create a copy, that’s enough to get ( protection (consist w/Kuddle Toy- no fresh authorship in that case)

(1) does Feist say these = wrong- requires some originality

(2) open ? @ what = (‘d here- Roth (are all people weeping on a card now subject to the (?)

c) Batlin- (2d Cir. 1976) (p.167)- plastic & metal Uncle Sam banks- bank = useful object- ( protected by ( (there was a design patent that expired); ( can only be in what was done to transform the bank into another form- ct here - no (
(1) majority here- requires substantial variation (don’t want to use time that you worked on it as a standard)- subst variation ( defined

(2) Dissent- all you need is above de minimis variation, and the bank meets this standard

d) Gracen- (7th Cir. 1983) (p.175)- no (- standard: substantially different- Posner: plate ( original enough

(1) Originality req = to prevent overlapping claims- if orig dw = (‘d, it would be imposs to tell whether a 3d pty copied the orig or the dw

(2) Posner adopts a high standard- wants to prevent maker of B from taxing C when both get their value from A (Batlin)

(3) don’t want to limit the right of the orig owner- what if they wanted to make their own plates later- but hard to decide where the line should be

(4) ?:enforcing a ( that is so narrow that only protects exact duplicates

e) Eden Toys/Paddington- allows ( on the new Paddington

(1) Posner’s concern in Gracen: what would such a thin ( even look like- has to leave room for close copies of original

(2) no clear lines- hard to limit protections

f) Proving a case on copying

(1) similarity

(2) access to the original

g) Zimm: ( shouldn’t be a bludgeon to achieve other objectives- we over-protect things is ( that we don’t protect in other contexts (we think it’s ok for people to copy other new products)- why should we be protecting labor in the ( area?  Should we be protecting it?

B. Pictorial, Graphic & Sculptural Works- defined in §101- broad definition, rights of owners of a ( in a PGS work are laid out in §113

1. Mazer (1954) (p.184)- lamp/statue- ct adopts physical separability requirement- useful objects, ( subj to ( v. objects subj to ( even though they may be part of a useful object
a) John Muller (1986) (p.179)- arrows logo ( (
Sara Lee- (1957) (‘d- design- separate from the useful function of the boxes- = (able- so, pictures are (‘s, not shape of box

(1) ≈ probs as w/Magic Marketing- low level of authorship & fights over comparable works that are being exploited in the same field

2. Definition of PGS works in §101 incorporates Mazer standard

. . . Such works shall include works of artistic craftsmanship insofar as their form but not their mechanical or utilitarian aspects are concerned; the design of a useful article . . . only to the extent that . . . such design incorporates PGS features that can be identified separately from, and are capable of existing independently of, the utilitarian article

a) useful article: an article having an intrinsic utilitarian function that is not merely to portray the appearance of the article or to convey information (clothes & costumes included here)

(1) Masquerade Novelty (3d Cir. 1990) (p.187)- masks = (able- no utilitarian function outside of their appearance

3. Kieselstein-cord- (2d Cir. 1980) (p.189) J. Oakes adopts conceptual separability- design of belt buckle = conceptually separable from the function of the belt buckle

a) DEF: CS: if you can conceptually distinguish object’s design from function, can ( it

(1) still have the problem of defining what = an artwork

b) dissent/Weinstein- decoration must be able to be lifted off or concept. sep = turn it into something decorative (excludes anything fully integrated (designed well)) (also opin of the D.C. Circuit)

c) Barnhart- (2d Cir 1985) (p. 197) mannequins- ct: form = dictated by function, no (
(1) illustrates prob of defining art- very subjective

(2) Zimm would have reached opposite results in K-c and Barnhart
d) Brandir- (2d Cir. 1987) (p.205)- bike rack ( (able- no concept. separability

(1) test: “If functional concerns influenced the work’s aesthetically pleasing appearance, the sculptural features would be deemed inseparable under §101.

(2) test simplifies CS

4. issue: how much should we protect- drawing the line between functionality & communicative expression 

a) Brandir- adaptation for functional purposes ( (able

b) K-cord- broader view- if you can conceptually distinguish-(
c) D.C. Cir, Weinstein’s dissent in K-c- abil to think about decoration as separate- (  (most protection)

(1) PROB- w/giving too many exclusive rights- increases costs, can have a social stratifying effect

C. Architectural Works

1. Pre-1990 amendments
Demetriades (SDNY 1988) (p.217)- traced blueprints for house, ct finds ( violation w/respect to the plans, NOT w/respect to the ability to build the same house based on own plans (≈Baker- bookkeeping case)

Berne amend/1990- added architectural works to subject matter of (, §102

a) definition, §101: design of a building as embodied in any tangible medium of expression, including a building, architectural plans, or drawings.  The work includes the overall form as well as the arrangement and composition of spaces and elements in the design, but does not include individual standard features

b) covers aw created on or after 12/1/90, and any such work that on that date is unconstructed or embodied in unpublished plans or drawings (with protection terminating on 12/31/20002 unless the work is constructed by that date)

c) prob w/a thick ( here architecture involved a lot of borrowing- derivative nature of arch- unclear how this will play out in the law

d) Scope of exclusive rs in aw (exceptions) §120 (these excepts do not exist for deriv works)

(1) pictorial representations permitted- pictures, paintings, photos- if the building is located in or ordinarily visible from a public space

(2) owners of building may alter/destroy building w/o ( owner’s consent

(a) unless you contract for the (, owner usu. ( get the ( in homes/buildings

e) generally with other visual artists- need permiss to alter 3-D representations, not 2-D representations

D. Characters - 4 tests

1. Nichols- (2d Cir 1930) (p.222) Hand says: test: there could be a ( in chars if they are sufficiently delineated to = expression

(1) “the less developed the chars, the less they can be (‘d”

2. Warner Brothers/Sam Spade (9th Cir 1954) (p.223)- WB has no ( protection to prevent author from writing about chars for CBS TV show

a) test: only ( char = the char that constitutes the story > the vehicle for telling the story (p.224)

(1) here- author sold limited rights under ( to WB

(2) here- char = the vehicle; even if ( = expressly conveyed in the contract, author still could have used the char in other stories

(3) if ( couldn’t be conveyed, what would be conveyable = a no competition clause- would be binding to prevent the author/contracting pty from using the char, but NOT 3d pties

Cartoons- easiest to get protection- visual image = easier to distinctively delineate a cartoon char > a literary char

b) Air Pirates (9th Cir 1978) (p.231)- taking visual image of Disney chars + their characteristics = infringement

(1) visuals only may not have been a viol if ( conveying the “look and feel”

c) Detective Comics- (2d Cir 1940) (p.232)- Wonderman char- visuals & features ≈ Superman = ( viol

3. Audio-visual chars- Film/TV- you get protection (closer your char is to a cartoon, the more likely you are to get protection)

Anderson v. Stallone (CD Cal 1989) (p.224)- ct: A infringed ( in Rocky char, voids ( claims in treatment for Rocky IV

(1) Zimm: this result ( mandated by the Act- ct could have given A a ( in orig pts of the work

(2) distinguishable from WB- in WB, ct = concerned with freezing out the author from using his own work

b) turning book into an a-v work = more likely to get protection- having a visual image = relevant (?:are we just (‘ing actor’s conceptualization)

4. issues about ( here

a) can author stop others from using similar chars?

b) what makes chars expression > idea

c) trademark would be an even worse solution here- ( protection could last forever

IV. Initial Ownership

A. 1909 Act

1. ( originated in pty who owned work at time of publication > the creator of the work- no ( until publication

a) unpublished- state cl (
B. 1976 Act

1. ( vests in creator of work (usu. author) at time work = fixed in tangible form

2. Determining authorship

a) Division of labor

(1) Andrien (3d Cir 1991) (p.243)- mechanical transposition (by A’s artist) ( authorship; ct sees A as the creative source of the work, Haines as a secretary

(a) prob: more than mechanical skill is needed to get work into a concrete form- H’s work furnished the (able product

(b) this ct- chooses one pty- could also have joint authorship or work for hire

b) Work for hire

(1) 1909 Act- broader def of wfh- covered indep. Ks, 1976 Act = to narrow instances when ( -> employer

(2) 1976 Act

(a) DEF: (§101)

(i) a work prepared by an employee within the scope of his employment; 

(a) PROB: employee ( defined

(ii) or a work specially commissioned . . . if the parties expressly agree in a written instrument signed by them that the work shall be considered a work made for hire

(b) employer is considered the author & owner of the (, unless the parties have agreed otherwise (§201(b))

(i) prob @ K before-hand- law ( self- evident enough for people actually creating (able works (Helmsley-Spear- if wfh, moral rs of artist ( protected & owner of building could dismantle the work)

(c) Community for Creative Non-Violence (Sct 1989) (p.248)

(i) possible interps for §101

(a) hiring pty retained right to control

(b) hiring pty actually wielded control (Aldon, 2d Cir- supervised the sculptor)

(c) agency law (5th Cir)

(d) formal, salaried employee (9th Cir)

(ii) Zimm’s addt’l altern: all commissioned works = w/in (a) except those in (b)

(iii) Ct- uses common law agency law- reads def of wfh narrowly

(a) ct wants certainty, but factors it considered haven’t resulted in certainty- (p.258): hiring pty’s right to control manner & means, skill req’d, supplier of tools, location of work, duration of relationship, does employer have right to assign addt’l projects, discretion over hrs worked, method of payment, treatment/hiring of assistants, is work a pt of the regular business of the hiring pty, is the hiring pty in business, employee benefits, tax treatment

(b) ct doesn’t tell us how to weigh the factors (Marco- splits on the factors)- p.261

(c) Zimm: this ( a convincing arg of statutory interpretation- Congr wanted to limit possib of a work being a wfh (formal employee option would have limited it even further) & underlying policy of ( = to give ( to author/originator of work

?do we even need wfh doctrine- seems against legisl intent to give to ( to the author (e.g., univ prof’s books- except to wfh rule- Weinstein- p.267)- prob: once it’s in the Act, you have vested interests to deal with

c) Joint authorship- ( is shared, ≈ co-tenancy- either can grant use; individually, can only grant non-exclusive use; all benefits must be shared among co-Ts (lots of consequences of finding ja)

(1) 1909 Act- Marks Music- music & lyrics written sep = ja

if subjective intent continues to be the test- could get same results under 1976 Act- look at the Circuit/addt’l factors

(2) 1976 Act- §101 DEF: a joint work is a work prepared by two or more authors with the intention that their contributions be merged into inseparable or interdependent parts of a unitary whole.

(a) probs of interpretation illustrated in Childress (2d Cir 1991) p.271- ct ( recognize contrib of Taylor (idea/research), sole ( = in Childress (playwright)

(i) intent- must be the intent to be a joint author (not just to create a work jointly)

(ii) contributions made by each author must be independently (able
(a) Andrien (3d Cir) would lose under this analysis

(b) ct will look for purposeful actions here- best way to resolve = to contract before-hand

(i) Zimm: this test = poor as a matter of stat interp (indep (able test), but making people contract before-hand may be the only way to get a reasonable result/certainty

V. Transfer of Rights

A. 1909 Act- ( = indivisible unit- only 1 identifiable entity could claim ( ownership

B. 1976 Act- ( becomes divisible- starts in owner & can be divided up

1. anyone who owns an exclusive right = an owner

2. non-exclusive interests ( ownership interests

3. Transfer of Ownership- §201(d)- conveyance, oper of law, intestate succession

4. Requirements for Transfers of Ownership- §204

a) formal document conveying rights

(1) should deal specifically w/the transfer of the (- must be precise

(2) Friedman- most cts will demand high level of precision

(3) Effects- w/o written doc, lots of prob when things go wrong (p.284)- director ( like footage, doesn’t pay for last installment;  ct: finds, w/o written doc, transfer = for a non-exclusive license  > a (
b) signed

c) Record your ( ownership- can record exclusive or non-excl rights (§205)- establishes a priority of rights; pty who records rights gets protected

(1) if you’ve recorded- recording = constructive notice- §205(c)

(2) a later transferee can prevail if he recorded 1st & in good faith (§205(d))

(3) purchaser of non-exclusive license in good faith for value can exploit, & you have no action if you ( record (§205(e))

d) involuntary transfer- §201(e)-  of no effect

(1) but this = contradicted by transfer by operation of law- EXCEPTIONS TO WRITING REQUIREMENT- dying w/o a will (§201(d)(1)), bankruptcy sale or reorganization (§201(e)) (p.302)

(a) ?:can ct transfer ( interest in settlement of a tort action

(b) ( cannot transfer by an exercise of eminent domain

5. What exactly has been transferred- Dealing with technological change

a) Bartsch (2d Cir 1968) (p.291)- MGM licenses motion picture for TV, nothing about this use = in the K; ct finds for transferee- MGM- ambig decided in favor of MGM- TV = foreseeable at time of K, no evid of intent 

b) Cohen (9th Cir 1988) (p.296)- videocassette- ct: finds for transferor/Cohen- videocassette ( foreseeable at time of K

c) can’t count on courts coming out one way or the other- ARG BOTH SIDES

(1) if rights = w/orig owner, most likely- the parties would just strike a new deal > remove things from the work

(2) most cts find for transferee/recipient (Bartsch)- but no guarantee of this

(3) head off problems by including lang in K about future uses- may not solve all problems, but could help

VI. Duration, Renewal, Termination of Transfers: EXAM INQUIRY: was ( obtained, date of K, renewal, termin, limits in K

A. Duration & Renewal- CHART, p.330 casebook

1. Zim: the ( scheme should be premised on incentives accounting for the avail of material to the public.  The further protection gets from creation, the harder it is to justify protection.  (Chafee art, p.307, most authors = concerned about the short term).  New econ life (masterpiece theater syndrome) ( the norm for (‘d works- but we want to protect work throughout life of author & give benefits to dependents (who may be a factor in the incentive system for creating (‘d works)- also- conformity w/int’l norms = a factor today (behind shift to life + 70 years)

2. 1909 Act: 28 yrs & 28 yrs renewal period (now 47 yrs) (( only exists if work = published)

a) if unpub- state cl (
b) runs from date ( = obtained

c) concern- people outliving their (s (demoralizing)

d) also- issue about dependents benefiting

e) RENEWAL-  (3 things to check: notice/application for renewal -> ( office w/in one year prior to the expiration of orig term of ( by the party entitled to renewal
(1) If published more than 75 yrs ago, work = in the public domain

(2) Renewal- if published between 75 yrs ago & 1963- need to file for renewal or work = in pub domain after 28 yrs (renewal term = 47 years)

(a) if you don’t renew/wrong person renews- entire ( lapses

(i) Mary Baker Eddy​- can’t resurrect (
(ii) BUT- as a result of GATT- new provision replaces §104(a)- any FOREIGN work that ( retain ( in US bec au/owner ( follow formalities will be restored to ( status as of 1/1/95  for as long as would have gotten ( protection in 1st place (handout)

(a) to enforce restored rights- notice of intent to restore ( needs to be filed before 1/1/97, reliance pty has 12 mo grace per before its acts will be deemed infringing

(b) if you created a deriv work- you’ll have to pay reas compens to the owner

(c) ? is restoring (s here an unconstit taking of prop?

(b) orig owner must renew- unless transferred renewal rs & alive at time of renewal

(i) point = to give au a chance to start over- this is undermined when au = forced to convey ( & renewal rights- Fred Fischer (Sct 1943) (p.321)- this transfer is valid as long as au = alive at commencement of renewal period

(ii) pre-1964 works

(a) ARG BOTH SIDES on post on ability to transfer right to renew- issue- if registration for renewal = enough (au’s intent at time of K), or if au has to live through the commencement of the 2d term of ( (2d chance for au)

Marascalco (9th Cir 1991) (p.323)- grantor must survive 1st ( term (seems like better interp- this is covered for 64-77 works by need to file for renewal at renewal time in order for rights to transfer- ≈ to a stop-gap termination provision)

Frederick Music (SDNY 1989) (p.323)- au filing for renewal = enough for r to vest in grantee, ( have to live through renewal per

(iii) works 1964-1977- §304(a) says that if au registers for renewal- transfer rights vest at time of registration & au ( have to be alive (could try & put this reqm’t in the K?).  If au ( register & depends on automatic renewal, au has to be alive for rights to transfer to assignee (p.324)

(iv) to be sure you have rights in term 2- would need to get assignments from all statutory successors (prob: divorce, death)

(v) EXCEPTIONS- where au ( favored in the renewal term- §24, 1909 Act- where owner of ( at time notice = due needs to renew, & not the author

(a) work for hire

(b) composite work- periodical- where ( obtained by proprietor thereof

(c) if ( obtained by a corporation in its own name

(d) posthumously published works

(i) Bartok (p.325)- just bec a work ( published until after au dies, NN = posth

(ii) here- work performed before au dies, but not pub until after death- ct: ( posth

(iii) this def of posth= adopted in legisl history: “posth work= a work as to which no ( assignment or other contract for exploitation of the work has occurred during an au’s lifetime, rather than one which is simply first published after the au’s death” (p.325)

(e) if wrong person files- you lose your (- Epoch (p.324)- Birth of a Nation- au should have filed & only the production co. filed, ( lost

(c) if au ( alive at time of renewal, & w/1964-1977 wks, au ( register for renewal, rights revert to family- au’s K obligs concerning renewal per fall out bec. those rights never vested in au to give away- §304(a)- line of succession- vigorously enforced- even if (what au would have wanted (Saroyan (p.323)- kids get the renewal right even though au’s will says otherwise)

(i) spouse or kids

(ii) executor on behalf of legatees

(iii) legal heirs under law (next of kin) if no will 

(3) Renewal- if published between 1964-1977

(a) renewal registration optional, automatically renewed

(i) BUT: §304(a)(4)(A)- if pty ( actively declare intent to renew by filing notice of renewal (ie. in cases of automatic renewal)- existing dws can be continued to be exploited during the 2d term of (
(b) renewal term increased from 28 yrs to 47 yrs (based on 75 yrs of protection)

(4) If published 1/1/78 or subseq- no possib for renewal 

f) INQUIRY

(1) was ( obtained/formalities- was it published?

(2) is au alive?

(a) effects validity of an assignment

(b) if au ( alive, person seeking rs may have to barg w/beneficiaries for rs in renewal term

(3) renewed?- notice filed w/( office before end of 1st term by the right person

3. 1976 Act: (effective 1/1/78)- Duration

a) §302 D of (: Works created on or after 1/1/78

(1) ( will run out at end of yr of yr of expiration

(2) in general: life of au + 50 yrs (known au)

(3) joint works: life + 50 of the last to die

(4) anonymous works, works for hire: 100 yrs after creation or 75 yrs after publication- whichever is shorter

(a) knowing publication date makes a difference here

(b) anon aus can register w/( office & get life + 50

(5) records relating to death

(6) presumption of death- after 75 yrs of publication or 100 yrs of creation- whichever is shorter- if ( office’s records ( show au = living or died less than 50 yrs before- reliance on this info = complete defense to ( infringement

b) §303 D of (: Works created but not published before 1/1/78

(1) ( subsists from 1/1/78 for term provided in §302 (life + 50), but

(2) will not expire before 12/31/2002

(3) if published on/before 12/31/2002, ( shall not expire before 12/31/2027

B. Duration and Renewal: Derivative Works- when owner of dw tries to exploit dw in 2d term of ( of orig work

1. 1909 Act- couldn’t assign 2d term-- but split in courts

a) Mdme Butterfly- Ricordi (9th Cir 1951) (p.336)- opera ct can’t film perf in 2d ( term- opera co has no right to exploit the underlying work in 2d term (? @ whether they could even perform the opera anymore ( answered)

(1) strong policy arg against allowing au’s to assign renewal rights

b) Rohauer (2d Cir 1977)- au intended the film co to have rights- only reason that ( happen = bec. au died- so movie can continue to be shown

(1) arg against reversion of rs to au- the book had no readership, but the movie = a classic- owner of dw should get the ( bec they made it valuable

2. 1976 Act

a) Stewart v. Abend  (1990) (p.333)- Sct resolves this in favor of owner of 1st (- can’t use deriv work until underlying ( runs out or a new agreement = reached (Rear Window case)

b) BUT: §304(a)(4)(A)- if pty ( actively declare intent to renew by filing notice of renewal (ie. in cases of automatic renewal)- existing dws can be continued to be exploited during the 2d term of (
c) Dws & the Public Domain

(1) Russell v. Price (9th Cir 1979) (p.342)- dw (movie) -> pub domain, but play = still (‘d.  held: dw’s ( protects only the new material in the dw & not the matter derived from the underlying work.  Here, 2d work -> pub domain; underlying work ( -> pub domain; pub domain deriv infringed orig work.

C. Terminations of Transfers- OPTIONAL PROVISIONS (CHART p. 353)- sep inquiry from renewal inquiry

1. §203: 1976 Act’s answer to renewal- issue: providing au the benefits of starting over w/the (- provision allows pties who’ve assigned ( interest to terminate K & recapture rights- trumps contracts

a) can’t assign away your right to terminate in advance

b) after you file notice of intent to terminate, you can enter into a new agreement with the same party

c) Diff from renewal

(1) ( give au a fresh title- this = grant specific (renewal- wiped out all previous grants)

(2) limitations on what can be terminated- can’t terminate vis-a-vie an existing deriv work (can put in time limits up front, but can’t get rights back later by terminating)

(3) can termin w/respect to unexercised dws

2. §304(c)- termination provision to recapture the 19 yrs that were added on to the term 2 renewal period for pre-1978 works

3. FOR 1909 ACT (s- look for RENEWAL probs first, THEN termin probs

4. To exercise termination rights

a) persons who may exercise

(1) §203: au or mjr of granting aus or a mjr of their respective beneficiaries (voting as a unit for each au)

(2) §304(c): au or mjr of au’s stat beneficiaries to the extent of au’s share

D. TERMINATION INQUIRY- (regrants are done by same people in same proportions as those who have the termin rights)

1. if under 1909 Act- was ( obtained/formalities

2. give NOTICE to pty holding rs that you are terminating during the five yr termin window- file 2-10 yrs BEFORE the time when you plan to terminate (time must be w/in 5 yr window) (at least 2 yrs before 5 yr termin per ends)

a) record copy of notice w/( office

b) termin=effective when notice = filed & registered

(1) even if au dies before term date, once filed, it’s effective (this NN= the case w/renewals of pre-1964 works)

3. which provision

a) §304(c)- the “19 yrs”

(1) transfer =  pre 1/1/78

(a) if transfer = after 1/1/78- transferor = on notice for 47 yr term- go to §203

(b) transfer by au, (if au ( living: widower, children, executors, next of kin- §304(a)(1)(C))

(2) ( = subsisting under statute as of 1/1/78

(a) ( must be in its first term as of 1/1/78

(b) ( apply when a work ( yet (‘d  under 1909 Act (created pre-1/1/78) is considered fixed in tang form on 1/1/78

(3) if A & B, THEN- five yr termination per begins when 19 yr add on per would begin (end of 56 yrs of ( or 1/1/78, whichever = later)

(a) can’t term existing dws (finish remakes pre-term = effective)

(b) can term as to future dws

(c) can end exclusivity of dw

(d) LIMITS in K may limit rights to exploit dws even if term ( avail- check K

(4) NOT for conveyances by will or works for hire

(5) can be exercised by:

(a) person to renew must be person to term;  if au renews & dies before time to issue termin notice, certain people can step in au’s shoes

(b) for grants by au

(i) the au- to extent of his interest

(a) each au can only effect own share- no mjr rule

(b) need all aus to convey an exclusive grant

(c) any co-au can make a non-exclusive grant & termin it

(ii) if an au = dead, his interest may be voted by mjr action of owners of more than 1/2 au’s termin interest, such interest being owned as follows:

(a) surviving spouse (if no children or grandchildren)

(b) children and surviving children of deceased child (if no surviving spouse, OR

(c) shared- 1/2 by widow, and 1/2 shared by children & deceased child’s children  (living grandchildren- no further succession if one of the grandchildren dies) vote their parent’s share- step into their parent’s shoes & they all share a collective share) (by mjr action)

(d) if no surviving spouse, children, or grandchildren- that ja’s share falls out & decision = up to remaining jas

(c) for other grants= ALL surviving grantors

(i) NO MJR RULE if multiple aus

(ii) stat successors who renew must act unanimously to termin

b) §203- 1976 Act’s answer to renewal

(1) transfer = on or after 1/1/78

(2) transfer must have been made by au

(a) only au or au’s successors have r to term

(b) conveyances by people other than au can’t be terminated

(3) NOT for conveyances by will or works for hire

(4) can be exercised by

(a) MAJORITY RULE if there are multiple aus

(b) au or mjr of aus who made grant

(i) need all aus to convey an exclusive grant

(ii) any co-au can make a non-exclusive grant & termin it

(c) if an au = dead, his interest may be voted by mjr action of owners of more than 1/2 au’s termin interest, such interest being owned as follows:

(i) surviving spouse (if no children or grandchildren)

(ii) children and surviving children of deceased child (if no surviving spouse, OR

(iii) shared- 1/2 by widow, and 1/2 shared by children & deceased child’s children  (living grandchildren- no further succession if one of the grandchildren dies) vote their parent’s share- step into their parent’s shoes & they all share a collective share) (by mjr action)

(a) if can’t get a 51% mjr- it’s a “no” vote

(iv) if no surviving spouse, children, or grandchildren- that ja’s share falls out & decision = up to remaining jas

(5) five yr recapture period begins at end of 35 yrs from DATE OF GRANT (if publication r, 35 yrs from publication or 40 yrs from grant, whichever is earlier) 

(a) can’t term for existing dws (finish remakes pre-term = effective)

(b) can term as to future dws

(c) can end exclusivity of dw

(d) LIMITS in K may limit rights to exploit dws even if term ( avail- check K

VII. Formalities- chart p.388

A. GENERALLY

1. look for voided (s

2. always register/check registration

3. take steps to cure

4. put a standard term in Ks to protect aus

B. Pre-1976- formalities make or break (s

1. Notice

a) ( arose on publication w/ notice

(1) Contents of notice- §19

(a) symbol

(b) year of publication

(c) name of ( owner

(i) §19- if ( owner’s name ( in the notice, even if there’s a ( notice- story -> pub domain for lack of approp notice (e.g.: mag publishes art., au retains ( but notice has name of mag- work -> pub domain; to salvage (- au can arg that ( = conveyed to mag, but au loses rights either way- 2d Cir- re-wrote the law here, would say mag = beneficial owner of ()

(2) §21- accidental omiss from limited copies ( invalidate (, but innocent infringer (p.169 supp)

(3) §10- prob, publication ( defined

(4) §12- limited exceptions where notice ( necess: film, artworks, painters, sculptors

(5) Academy- limited publication w/o notice ( forfeit (
b) w/o notice- work = in pub domain

2. Registration

a) optional until last year of first term

b) mandatory for renewal of works first published before 1964

c) prereq to initiation of infringement suit during both terms of (
d) import= really for §12 works- works ( made in multiple copies for sale

3. Deposit

a) prereq to suit

b) fines may be imposed for failure to deposit copies w/Library of Congress (can use same submiss for ( office & LoC)

4. Recordation of Transfers- unrecorded transfer = void against subseq bona fide purchaser for value

C. 1976 Act- published 1/1/78- Feb. 1989- presumption of (
1. statutory ( attaches when work = created & fixed, FIXATION ( req formalities to preserve (
2. Notice- §401

a) ( necessary until PUBLICATION

(1) §101 DEF: publication: the distribution of copies . . . to the public . . . [or] [o]ffering to distrib copies . . . for the purposes of further distribution

(a) public performance of display of work ( publication per se, but this would have to be under the close control of the au

(b) everything else = publication

(2) importance of public date

(a) duration issues- work/hire, anon work

(b) rights of foreign authors

(i) §104- unpub works = protected

(ii) protect when work = pub = conting on rel w/that country

(c) notice requirements

b) affixation of notice perfected protection

(1) §401(b)- contents of ( notice

(a) symbol

(b) year of publication

(c) name of ( owner

if name = real ( owner, ∆ is on constructive notice- if buys rights from the wrong person, that’s not a defense

(2) §404- Notice & collective works- contribs to cw can bear own notices, but single notice applic to whole work = sufficient notice

§405(a)(1)- omiss on a few copies ( inval (
(3) §405(c)- if someone removes notice w/o authoriz, ( protects ( effected

(4) §406(a)- Error in name: if ∆ misled by notice/begins undertaking in good faith under a purported transfer or license from the person names in ( notice- complete defense, 

UNLESS

(i) registration for the work had been made in name of owner of (
(ii) a document executed by the person named in the notice & showing the ownership of the ( had been recorded

person named in notice = liable to acct to ( owner for all receipts from transfers or licenses purportedly made under ( by pers named in notice

(iii) ∆ will not have to pay addt’l damages

(iv) e.g. ( for article = under name of mag, ∆ K w/mag, but owner has (.  mag will act as ( owner’s agent, no addt’l damages payable to ( owner unless ( owner registered

(5) §406(b)- Error in date: if earlier- notice date = used in computing duration, if later- ≈ omission (§405)

c) five yrs to cure omissions §405(a)(2), otherwise work -> pub domain

(1) must make a reas effort to add notice after omission = discovered

(a) no clear law @ what = reas steps

innocent infringer may get a compulsory license

(b) Hasbro (p.378) (2d Cir 1985)- licensee placing notice after prob discovered = enough

(2) §405(a)(3)- if you had a K req’ing publisher to place notice, you’re protected

d) if no notice, no cure, no K- §405(b)- Innocent Infringer 

(1) if ∆ relies on absence of notice & have no actual notice, almost home free to use work w/o permiss

(2) may have to give au a %, NOT attny’s fees/damages (only effective remedy for the ( owner)

3. Registration- §411

IF YOU’RE TRYING TO GET RIGHTS TO SOMETHING, CHECK THE REGISTR- it gives you more info > the ( notice; registr is a good thing because it generates a searchable record

a) optional, but:

b) prereq to initiation of suit

c) incentives: statutory damages & attny fees ( avail unless work was registered BEFORE infring suit commenced 

(1) (or unless work is infringed w/in first 3 mo of publication  & registr is made before 3d mo elapses)

(2) §412- unpub, unregistered works- limits damages you can get- no stat damages, attorney’s fees

(a) journalists like this- can publish secret internal scandalous unpub internal office memos w/o risking high damage penalties

4. Deposit- §§407, 308

a) purposes: shows what claim covers, disclosure/making things avail to the public

b) prereq to suit

c) fines may be imposed for failure to deposit copies w/Library of Congress (can use same submiss for ( office & LoC)

5. Recordation of Transfers

a) unrecorded transfer = void against subseq bona fide purchaser for value

b) prereq to suit

D. Berne Amendments- After Feb. 1989

1. Notice

a) optional

b) incentive- unavail of innocent infringer defense

c) notice still = protect for non-B countries

2. Registration

a) optional for non-US Berne works

b) prereq to initiation of suit for US & other foreign works

c) incentives: statutory damages & attny fees ( avail unless work was registered BEFORE infring suit commenced

(1) (or unless work is infringed w/in first 3 mo of publication  & registr is made before 3d mo elapses)

3. Deposit

a) ( prereq to suit for non-US Berne works

(1) but fines may still be imposed

b) prereq to suit for US & other foreign works

(1) fines may be imposed for failure to deposit copies w/Library of Congress (can use same submiss for ( office & LoC)

4. Recordation of transfers

a) no longer a prereq to suit

b) unrecorded transfer = void against subseq bona fide purchaser for value

E. Cases

1. Academy (9th Cir 1991)- ct says Oscar trophy ( fall into pub domain  before it was registered in 1941 bec reqs general > limited publication for suit

a) if Oscar had been pub in 1929, ( would be forfeit

b) ct- performance & limited publication ( publication, ( ( lost

(1) TEST- selected group distrib, limited purpose, no r of further distrib

c) decisions may depend on purposes for which you are looking for (
(1) if protecting (, ct will have a narrow view of public (e.g. MLK’s I have a dream speech)

(2) if getting (- cts will have a broader view of publication

d) PROB: w/lots of uses that ( publication + cl protections = avoiding limits of ( altogether- perpetual protection for cl works & econ ownership

(1) e.g.: producing play on Broadway but ( printing copies of play (performance > publication)

(2) e.g.: publish music as a sound recording > score = captured publication > publication

VIII. Rights, Limitations & Remedies

A. §106: Exclusive rs in (‘d works

1. to reproduce

2. the prepared deriv works

3. to distribute copies to the public

4. to perform work publicly

5. to display work publicly

B. §106A: Moral Rights

C. The Right to Make Copies

1. ?: what beyond piracy = illegal copying

a) range: translation of a whole work to using pieces (Harper & Row- Nation article)

Zim: there should be little case for infring except w/close copying 

(1) ≈ Kaplan (p.90)- plot = in pub domain, high stand of sim before will find copying- otherwise, standard = too vague

(2) Zim ( like “look & feel”/moving from literal copying- no one creates in a vacuum

rules depend on the incentives you want ( law to create- incentives to make new works & need to use what’s come before

2. TEST  (from Arnstein v. Porter) 2&3 overlap- but don’t forget all 3 steps):

a) VALID (
b) ∆ must have COPIED- show by

(1) ∆ admission (direct evid)

(2) circumstantial evid

similarities- to give rise to reas inference that sim = a result of copying (MLTN)

(a) access

(i) when work = in limited circul harder to show copying

(b) degree to which you need to show sim v. access= inversely proportional- i.e., if have lots of sim evid, need less access evid- this is a fact-based determination

(c) Arnstein- enough circums evid of copying to go to the jury

(d) Bright Tunes- Chiffons song- there was clearly access (inferred from song’s status as a hit)

(i) ct: subconscious infring- presumpt that striking sim + access = copying

(e) experts: Dawson (p.398)- experts needed when works = created for a spec aud

(i) vs. Hand- ORDIN OBSERVER = key- no experts (Peter Pan, Nichols, p.414)

c) copying in such a way as to INFRINGE

(1) not all copying = infringe

(2) test: SUBSTANTIAL SIMILARITY to the (‘d expression, approaches (MAKE ARGs USING THE DIFF TESTS TO ARG BOTH SIDES):

(a) Ordin Observer

(i) Peter Pan- (2d Cir 1960) Hand’s test- if an ORDIN OBSERVER would regard their aesthetic appeal as the same, infringement

(ii) Arnstein v. Porter- songs; judge gives the case to the jury- looking for layperson’s view of sim

(iii) ETS v. Katzman- uses Hand test, ct here: 

(a) same wording = infring

(b) same structure ( infring

(c) Prob: hard to imagine another way to test the same material

(d) Zim: this should have been a merger case

(b) Merger of Idea & Expression- when idea & express = inseparable, copying express ( barred

(i) Herbert Rosenthal- (9th Cir 1971) (p.407) bee pins = an idea, no infring, ( SS 

(a) even though: access & striking sim, appeals to same audience, similar look & feel

Rachel v. Banana Repub- zebra heads- no infring bec of merger (p.445)

(ii) ≈ Baker v. Seldon
(c) Abstractions/concentric circles TEST- underlying structure & arrangement

Nichols (2d Cir 1930) p.410 - sim plot lines, Hand says, no infring (sim overall appeal but ( overall infring), H talks @ overlapping concentric circles, but ( def degree of overlap necess to = infring

(i) Sheldon- this test = too broad; factual predicate for stories can’t be (‘d, but here- infring bec of sim in fictional pts of the story

(ii) Zim- this = a diff test to apply- esp. when work ( tell a story 

(d) COMPILATION TEST

(i) Sheldon ( 2d Cir. 1936)- differences ( enough if there are similarities (p.423)

focuses on access & similarities

(a) Hand recognizes protection in a set of public domain elements (≈ to a compilation)

(b) infring found bec of copying of fictional elements of the story

DISSECTION/FILTRATION- taking out the un( elements out of orig work (underlying facts, devices that = in the pub domain) to determ SS

(ii) focuses on differences, harder to find infring

(iii) Haley- “Roots” ( SS (p.426)

(iv) prob w/ this test- ignores the “expressive aspect of the combin” of individually unprotectable elements - WB v. ABS (p.426); Apple Computer (p.427)

(v) verbatim copying- see FU- how much & how import is the § copied

(e) Overall concept & feel TEST

(i) Roth Greeting Cards
(ii) Animal Fair (bear slippers)

(iii) Steinberg(p.433)- infring of ARTIST’S STYLE = enough

(a) Hand/Sheldon- non-literal takings

(b) Zim- at what pt is this copying if the details = different

(c) PROB: if style = what’s sold, what happens when the au tries to create more works

(i) Gross (p.450)- infring by au

(ii) Franklin Mint- no infring- no copying from the first work

(iv) Kisch- underlying MOOD & TONE of photos = suffic sim to get to jury

(a) Zim- photo = more likely to infring > painting bec. of elements of personal style in paintings (Alt v. Morello- pens, p.444)

(f) consider overall limitations of the medium itself

(g) if work = diff in overall impact, for a diff market

(3) FLIP SIDE PROB

(a) because of uncert in law @ SS def, incr likelihood that people will pay for rights up front that they may not have to pay for at all

(b) if you try to negotiate for a right & fail, then use it anyway- may hurt your infring case later

prior negot = seen as indication that co did something wrong (Animal Fair- infring even though there are limited possibs for varying bear paw slippers- prior negs hurt ∆ here)

(i) fair use defense depends on ct’s gen assessment of the moral acceptability of ∆’s behav

D. The Right to Make Phonorecords- §114

1909 Act- no ( protection for “captured performances”

1. 1976 Act- intended to stop piracy

2. §114- covers the performance- owner of ( in sound recording has protect against having the sound captured on the SR captured literally on another recording

a) very thin ( protect

b) just @ the captured sounds on the first record- §114 only protects against making a re-press of the record

c) mimicking a voice ( under §114- can imitate, just can’t reduplicate the orig SR

d) sampling

(1) small sample may not meet de minimis req under copying cases

(2) Zim- absent signif use, there shouldn’t be an issue

3. 1992- Audio Home Recording Act added (p.146 supp)

a) imposes royalty component onto price of digital taping equip & blank tapes

b) says ( viol of ( act to use these to copy sound recordings for home taping

c) only feasible way for gov to deal w/private ( violations here- so you pay regardless of how you use the tapes/equip

(1) non-commercial copying = big issue today- Sony/VCR case, Internet

4. other alternative to stop copying- private market response

5. §115- narrow provision- compulsory licensing for the music recorded on the SR

a) to ensure the music industry ( a de facto monopoly

b) royalty = set by law

(1) price = paradigm theory of what ( incentives = based on

c) §115 tells you how to get a CL & what you pay

d) Limits on CL

(1) to record for public distrib & resale only

(2) not for elevator music

(3) limits what you can do w/ the music

(a) can’t change the basic melody or fundam char of the work- you need permiss for this

(b) BUT- Acuff- Rose case (p.9 Supp)- parody may be covered by Fair Use defense, even if ( allowed under compuls license

(i) allows 2 Live Crew to conform Pretty Woman to “style or manner of interp of performance involved”

e) Harry Fox Agency- clearinghouse that arranges CLs using a simplified syst of notice/pymt/accting- substitutes a K for §115 (easier than §115)

6. recording perf w/o perf permiss- no (, may be subject to crim charges

E. The Right to Make Derivative Works

1. First Sale Doctrine- when you purchase a copy, what you do w/your copy = up to you- can transfer, lend, resell

Nat’l Geographic (p.463)- mags = cut up & rebound

a) Mirage- photos cut out & mounted on tiles

b) no copies = made, all images= purchased

c) cases ( always so clear- see- Vera housewares (( in book)- making beach bags out of V dish towels ( ( viol as long as ∆ ( trying to pass off bags as a V product

ISSUE are there more than econ rights at stake?- are there MORAL RIGHTS of the au? fair to use the trade name? should ( owner’s desire to control the market be dispositive?

Horgan v. MacMillan (2d Cir 1986) (p.464)- book of pictures fr perf of Nutcracker ballet

d) ct- infring- ≈ taking stills from a movie

(1) value of the book comes from the ballet

e) Zim- ( = protecting the choreography, & photos ( taking what the ( protects

( sim to a film bec frames of a movie = what the ( = in; you could film the ballet & ( that, but that ( the issue here

(1) ( here ( adhere in a particular stillness

f) **EXAM: think @ what the ( = protecting & look what the person has done

(1) making a profit nn = ( viol

2. Galoob Toys v, Nintendo (p.467)- program that alters features of the N  game, ( change need for underlying work, but end result = diff fr what orig au intended (ct- ( infring bec no form/permanence suff to = a dw) 

3. MORAL RIGHTS: Gilliam v. ABC (2d Cir 1976) (p.470)- editing Monty Python perf by ABC; ct gives prelim relief on ground that MP = likely to succeed under ( law- moral rights

a) K law ( help MP

(1) seems like BBC has final say in a dispute

(2) practice in the industry- hurts MP’s case- editing for ads & content = standard

(3) course of dealings- could help MP- but this = single instance > pattern of practice w/MP

b) ( law- Moral Rights- protection of artistic integrity/psycholog benefit

(1) first case @ MRs- this = an expansion of the ( law

(2) prob: standards

(a) ct: this ( protect MP from all editing, but protects fr editing offensive to au’s perception of the work

(3) §43(a)- Lanham Act (help when there is clear disclosure as to the source of the product (p.475)

4. §106A: Moral Rights- NARROW PROTECTION for VISUAL ARTISTS ONLY 

a) EFFECTIVE 6/1/91 

(1) for works created on or after 6/1/91

(2) OR works created earlier but to which title never = transferred by artist

b) def visual art: painting, drawing, print, sculpture, & still photo image (if produced for exhibition purposes only)

(1) if exist in limited number

(2) if signed & consec #d by au

(3) covers unique originals

(4) NOT- works/hire, applied arts, posters, maps, globes, tech drawings, motion pictures, books (supp p.52)

c) MR last for the LIFE of the AUTHOR- §106A(d)

(1) Zimm- this = too long (she ( like MRs period)

d) BELONG ONLY TO THE CREATOR of the work- designed to protect a personality interest- intangible interest that ( covered by $ payment alone

(1) ( transfer w/econ interest in (
(2) pertain to the pers interest of the artist

(3) in some systems, MR = inalienable

(4) under §106A(e)- au cannot transfer, but can WAIVE MR in a signed, written instrument- a waiver by one of joint au = waiver by all jas

(a) **EXAM- get artists to waive MRs

e) §106A(a)(1)(a)- right to have work attrib to au

f) §106A(a)(2)- right to prevent use of your name if modif = offensive to your honor/reputation

g) §106A(a)(3)(a)- reputational interest/protect- not to have work used in such a way as to cast a bad light on you

h) damages, maybe injunctive relief if modif/distortion w/o consent of au

(1) if you buy a painting, can’t cut down it’s size, burn it

i) sometimes- can have work w/draw fr market (French law)- easier to get MRs recognized internationally > in the US

(1) §43(a)- Lanham Act- avail in US- for false design of origin or false description or representation (p.475)

(a) if no attrib mistake & clear disclosure @ source of product- difficult to get a §43(a) remedy, even if au ( like what happened (Gilliam)

j) MRs DO NOT APPLY TO:

(1) §113(d)- works of art incorp into a building in such a way that removing the work will cause the destruct/modific of the work IF au consented to installation before effective date of VRA, or consented in a signed written instrument after effective date of VRA

(2) §301(f)- pre-empts state laws covering works that fall under §106A

k) joining Berne = req’d US to recogn some MRs

l) Carter-Helmsley Spear- handout- first & only case to look at §106A, currently on appeal- artwork that over-runs lobby of a leased building, lease ends & LL wants the art out

(1) §113(d)- when art = installed in such a way that removing it will destroy it, can’t remove it w/o prior agreement

(2) H-S’s args (all lost w/Dist Ct)

work of applied art- decoration ≈ wallpaper

(i) Dist Ct- no

(ii) Zimm- this works for some, not all of it

(b) work ( have recognized stature so ( protected- §106A(a)(3)(B)

Zim- what is this & how is it shown?; cts shouldn’t be looking at artistic worth of work w/o indication of how ct = supposed to do this

(c) work for hire

(i) Dist Ct- no

(ii) Zim- this is a reach by Dist Ct- artists were pd salaries, got benefits, taxes w/held

(iii) Zim- if case = reversed it will be on wfh grounds (& Sct wouldn’t have to interp §§106A, 113(d) in their decision)

(d) stat can’t protect work bec would = a taking of priv prop

(i) T only have lease hold estate, binding LL for life of artist = a taking

(ii) reqs people to give their prop for art whether they like it or not (unless you have a prior agree, can’t take out art designed for a specif piece of prop

m) Moral Rights & the US Legal System

(1) MR = problematic for US even though its an int’l norm- there a prob w/fitting MR into the broader US Constit scheme- the restraint is inimical to other pts of our legal system (takings)

(2) Wojnarowicz (p.483)- artist objecting to the pol viewpt of people using his work suggests censorship issues

(a) do we want a right that allows people to act as a censor (also, e.g.: Samsung’s Vanna White robot)

(3) recognizing broad MR would change our rel with things we own (v. rs of au’s who do the work)

F. The Right to Distribute- §109 (limits §106(3))

1. §109- First Sale Doctrine: the owner of a partic copy or phonorecord is entitled to sell or dispose of that copy (notwithstanding §106(3)- ( owner’s r to distrib)

a) reasons for fsd- limits amt of profit ( owner can acquire on sales of copies, allows more cheap access to info, restraints on alienability = disfavored

b) §109(a)- limits for RECORDS (1984 amend) & COMPUTER SOFTWARE (1990)- owner can’t rent/lend copies of sound recordings, computer software (( apply to libraries, schools) (no limit for movies)

c) limits bec:

(1) cheap & easy copying devises avail

(2) ability to make copies of records & software/incr. the # of copies out there

(3) records already priced inexpensively, & Congr worried @ record industry being hurt by substitution

(a) now- you pay 2x- (also pay w/the blank tapes royalty)

(b) arg: if the orig was priced very high, pirated copies ( substitution bec. people buying pirated copies couldn’t have bought the orig

(i) prices may not come down by mket forces if you’re making a profit at the high price

(ii) but- no amend for video sales & prices of videos came down by market forces

(4) fair use- issue also = copying devices (Sony, Texaco, Willliams)

2. Fawcett- binding comic books w/new covers

a) ( arg- viol of distrib rs

(1) better arg under 1909 Act- §27 = more vague than 1976 Act

(2) 1976 Act- clear that au only has r to the 1st transfer- §109(a)- first sale doctrine

3. Public Lending Right- some countries give au royalties based on lending of books by libraries- funded by tax $s

a) a tax for this ( likely in the US

b) ?paying fees to borrow books

c) ?paying fees to access books over Internet/make a pers copy

4. Droit de Suite- (p.494)- gives artist r to % of resale price of works that have increased in val since they were orig sold

a) goes back to underlying justific of (, maintaining econ incentives for artist 

b) CA = only state that has enacted a resale-royalty statute (5% roy, nonwaivable)

5. §602(a)- infringing importations of copies/phonorecords

a) Sebastian- (3d Cir 1988) man can’t claim infring of ( in grey mket bec 1st sale is over, even if it was abroad

b) BMG- (9th Cir 1992) disagreed w/3d Cir- §109(a) = only for first sales w/in the US

G. Public Performance and Display Rights

1. 1909 Act = pp = where perf = FOR PROFIT, exclusive rs = w/( owner (ISSUE= PROFIT v. NON-PROFIT)

a) Congr ( intend to give ( owner control over private performances

b) Probs under 1909 Act

(1) what = profit- non-profit orgs that raise $ to cover expenses, uses where there was no direct charge (i.e.: singer at a restaurant)

(2) what = performance- if one perf = picked up by diff media- how many performances are there

c) LaSalle- (Sct 1931) (p.500)- hotel retransmits radio broadcast throughout hotel

(1) ct: ( viol bec. perf w/o a license

(a) 2 perf & maybe more- turning on radio in hotel, retransmissions

(2) OR- radio may have been violating (, & hotel shouldn’t have relied on radio station’s broadcast to assume that radio had ( permiss

(a) (this is what ct says it meant here in Aiken 44 yrs later)

(3) ct = unclear what facts decision turned on- whether the radio broadc or the retransm by the hotel was the problem

d) Multiple Perf Doctrine emerges for LaSalle- a single song played once can be performed more than once with technological steps

(1) BMI/ASCAP put restricts on radio stat licenses- no implied licenses for receivers of radio signals to re-perform it

(a) even turning on radio in public for commercial profit (restaurants) reqs an additional license (profit/non-profit issue)

e) Sct backs away from LaSalle/MPD

(1) Fortnightly- (Sct 1968) (p.501) ( recognize MPD

(a) ct- cable = technical intermediary, ( retransmission- just getting the signal to its intended audience

(b) says LaS = only good law on its facts, but ( clear which facts LaS turned on

(c) ct felt mkt will allow ( owner to recover for size of user aud bec of incr ad rates resulting from reaching more people

(2) Teleprompter (Sct 1974)- upholds Fortn
(a) here- re-transmission of far away signals

(b) still- ct says market = enough, ( need ( law

(c) prob: ?able if Br will get more ad $$ if advertisers = local advertisers

(3) Aiken (Sct 1975) (p.502)- ct backs off LaS completely, here- take out restaurant = replaying the radio

(a) ct- LaS = limited to unauth broad by radio station

(b) ct eliminates MPD- says they wont give ( owner a 2d opportunity to charge for the same perf

(c) ( owner= reaching its intended aud- just in the restaurant instead of the car or home

2. 1976 Act- ( owners have exclusive r to control all pps of their work

a) ACCEPTS MULTIPLE PERF DOCTRINE- a single rendering of a work that’s retransm can = multiple performances & may req sep licenses

b) broad def of performance- §101- to recite, render, play, dance, or act it, either directly by means of any devise or process or, for audiov works, to show its images in any sequence or to make the sounds accompanying it audible

(1) receiving, Br, listening all = perf

c) au controls all pp w/ following EXCEPTIONS:

(1) §110- exemptions of certain performances

(a) face to face teaching

(b) exceptions for gov uses, teaching

(c) religious uses

(d) non-prof uses if

(i) no dir/indir admiss charge or

(ii) proceeds used for educ, relig, charity- unless ( owner served notice of objection

(e) ** public reception on a single receiving apparatus of a kind commonly  used in priv homes (Aiken except), unless

(i) direct charge or further transmission

(f) also- agricultural fairs, public fairs, uses for handicap, veterans org, fraternities (see specific provisions) 

(2) §111- exemptions for certain secondary transmissions- within hotels, apt houses, by satellite for priv homes, by a gov body, compulsory licensing for cable transmission

(3) §119- pay per view

d) ISSUE NOW- IS THE PERF PUBLIC?

(1) §101- def public

(a) perf/display at play open to the public or at any place where a substantial # of persons outside of a normal circle of family & acquaintances is gathered; OR

(i) (section (a) drafted in response to Wyatt to make it clear that perf in semi-pub places- clubs, lodges, camps, factories, schools- = pp & req’d licenses (Wyatt decided opposite- p.506))

(ii) Zim- statute must also want to cover perf in private places for pub ben- but cts = split on the interp here (looking at place of perf- Alves vs. nature of the group- 9th Cir.)

(b) to transmit a perf to the public- where receivers receive at same/diff places and same/diff times

(i) e.g.- internet, TV simulcast (even though you receive the progr privately in your home)

(2) DIFF CASES INTER “PUBLIC” DIFF: EXAM: arg diff ways of interp statute

(3) Public = defined by place: Aveco- (3d Cir 1986) (p.507) rented video cassettes for viewing in priv rooms; even though cust had control of the VCR in the booth, ct found pub perf

(a) 3d Cir- if it’s a place of public accommodation, even if it’s a priv room (e.g.: motel )- pub perf

(b) under this test, even if you have a space exclusively for your own use for a per of time-it’s a pp (Zim- this is wrong & a trap for the unwary throwing pties for small groups)

(4) Public = defined by audience: 9th Cir- look at group/nature of the group > the place

(a) Zim: audience > location should be key

(5) Wyatt (D. Md. 1932) (p.506)

3. Performance rights societies

a) ASCAP/BMI- clearance agents for ( owners for licensing- make the statute work in reality

(1) lower transaction costs of clearances

(a) more non-compliance when people can’t figure out how to comply (Texaco)

(2) monitor

(3) need a smaller # to make them effective, but as a result- monop problems

b) Ocasek (p.512)- lawsuit brought by ASCAP for infring of perf rs in dance hall

The Right of Public Display

c) §106(5)- ≈ first use/performance rs but for works of art- ( owner has right to display work publicly

(1) EXCEPTION- §109(c)- owner of a copy of a work has limited rights to display a copy (e.g.: slide/photo) if copy = displayed near the owned copy

§§107-120- EXEMPTIONS FR ( OWNER’S EXCLUSIVE RS UNDER §106- look at exemptions & definitions to be sure facts you’re talking about would = a viol of ( owner’s exclusive rights under §106

d) usu. exemptions to forward use of new technology

e) profit/non-profit may influence- e.g.: §110- face to face teaching

(1) no across the board rules- non-prof w/$ may have to pay for use; schools can’t do ANYTHING w/the material

(2) LOOK AT USERS & KIND OF USE to determ exception

f) §110(5)- Aikens exception- transmiss by a public reception on a single receiving device = exempt if ( charge for perf & ( retransmit perf to other areas of establishment (ie. LaSalle ( included)

(1) issue: big chain stores that claim this exception

(2) cts are divided- 2d Cir- this = for an individ store > a big chain- BUT- answer ( clear in the statute

Edison Bros Stores (8th Cir 1992) (p.527)- allows exemption- says we’ll take Cong’s lang literally- only issue = whether equip = ≈ that used in home

(3) BIG SCREEN TVs in bars- exempt may be larger now than what drafters orig considered- CAN ARG EITHER WAY

g) §107- fair use

§108- reprod by libraries & archives

h) §109- first use & limits for records & software

i) §110- performances & displays

j) §111- compuls licenses for cable

k) §112- ephemeral recordings

l) §113- pictor, graphic, sculp works

m) §114- sound recordings

n) §115- nondramatic musical works

o) §116- jukeboxes- owners supposed to try & bargain 

p) §117- computer programs

q) §118- compul licenses for pub TV

r) §119- satellite transmissions- compuls licensing

s) §120- architectural works

H. Fair Use- §107- FU = a DEFENSE to an otherwise valid claim of ( infringe (MUST FIND INFRING BEFORE YOU GO TO THIS ANALYSIS)

1. Orig- judge-made law- FU for pub benefit

a) Folsom v. Marsh- biogr of George Wash “”d GW’s unpublished letters; FU unless val of orig = substant diminished or labors of orig au = substantially appropriated by another to an injurious extent (p.548)

b) Rosemont (2d Cir 1966) (p.548)- unauth biog of Howard Hughes, HH brought infring action bec biographer copied from a mag art he had ( to; ct- this = FU

(1) small use of someone else’s work

(2) popular biogr- for mass aud for profit (( to write a scholarly work)

(3) HH = concerned w/privacy, & giving him this control would severely hinder others’ abil to write about him bec. weren’t many places where he’d granted interviews

c) no FU doctrine for unpublished works

2. Why allow FU

a) necessity

b) lowers transact costs- idea- there’d be no objection by ( owner

c) accommodation betw ( act & 1st amendment

(1) Zim- FU ( take care of all 1st A concerns

3. §107-uses covered: purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, research

4. §107: FOUR FACTORS to weigh in FU determination

a) purpose/character of the use

(1) commercial/non-commercial, educational

(2) for profit (presumptively unfair use) or not

(a) not for profit ( presumptively fair

(b) but if non-for-profit, owner has burden to demonstrate econ loss from allowing FU (Sony)

b)  nature of the (‘d work being copied

(1) disposable work- workbooks, coloring books

(2) unpublished- of more concern

(a) w/o r of 1st pub- no protective r to engage in bargaining for initial public of your work

(i) w/music- compuls license ( kick in until 1st public

(ii) small use v. using whole work here

(b) privacy- public v. private figure (Salinger wouldn’t have been protected under cl tort action on privacy); type of document (diary > letters)

(c) right not to speak/publish until you’re ready

c) quantity

(1) amt & substantiality of portion used in rel to (‘d work as a whole

(2) cts sometimes look at what % of user’s work = fr (‘d work (Harper & Row)

(3) Wainwright- does 2d work take the heart of the (‘d work (Sct in Harper REJECTS this rule)

(a) prob: extending ( to protect the value/sweat of the brow > the expression

(b) just looking at effect on market would = very broad ( (Feist)

(4) New Era v. Holt (2d Cir 1989)- no FU

(a) lower ct arg (( accepted by 2d Cir)

(i) distinction betw “” to enliven the text v. to buttress a claim about a historical figure

(ii) PROB- difficult line drawing, opens the door to broad uses

(5) another suggestion- licensing fees- arg: using injuncts in ( = improper

d) effect of the use upon the potential market for or value of the (‘d work (most import factor)

(1) approp test = crucial for unpub works

(a) if econ interest = pt of ( vs. protecting for other reasons- artistic integr/privacy (then this factor may be insig for unpub works)

(2) how you measure the market will effect your outcome here (include future markets?)

(3) what rights are we protecting- only what ( owner = using now or all possib markets (guts FU)

(a) do new technologies automatically get added to ( owner’s exclusive rights or is there a FU

(b) if owner ( exploiting a new market? (secondary market failure) 

(i) if not- does allowing the FU preclude owner from going into competition in the new market (probably not)

(ii) owner may not need the legal system to exploit the econ val of the (
(4) also- 1st A issue- should ( entitle people to put a price on history (e.g.: tape of JFK assassination); is there a place here where ( shouldn’t operate? (Harper & Row says no 1stA except- but is this right?)

5. §107 cases

Duncan (1984) (p.551)- video clipping service selling clips to instit clips = @- ( productive/transformative use so ( w/in §

a) SONY v. Universal City Studios (Sct 1984) (p.555)- Sony sued for contrib infringement, no infring found- MUST MENTION THIS CASE ON EXAM

complaint: ≈ LaSalle- if you make it poss for someone to infringe, your actions can make you subject to penalties under ( law

(1) prob w/recognizing contrib infringe- inhibition of devel of modern technologies

(2) INQUIRY: does the equip have any other substantial use outside ( infringe- if YES- no contrib infringe

(a) ct: copying for time shifting > library = FU

(b) ( presumptively outside FU just bec copied whole work & bec it’s for pers use- when no intent to change work, ok for time shifting

(c) Zim: if Universal had demonstrated that the mjr of use = to create video libraries, case would have come out diff

(3) Four factors

(a) noncommercial > commercial (for profit use = presumptively unfair)

(i) ct focuses on this

(ii) ( owner has burden of demonstrating econ loss from allowing the use

(b) quantity = total- whole show (many people thought this could never be a FU)

(c) effect on market- ct defines market as existing > new markets 

(i) paying attention to commercials (imposs to know/prove)

(ii) time shifting (hard to show- Broadcasters haven’t tried to exploit this mkt)

(iii) future syndication rights- supplants market

(4) Sony changes what everyone thought fair use = for (public ben > priv entertainment)

b) FU & Unpublished Works

(1) 1992 amend to §107- unpub work ( barred fr FU even though ( owner has right to 1st public under §106; extent of the FU right for unpub works ( resolved by statute

(2) Harper & Row v. Nation (Sct 1985) (p.563)- Ford’s autobiography, Nation scoops Time, Time ( allowed by H&R to print a diff portion in their article, so Time re-negs 

(a) Nation- reveals the surprise of the autobiog & quotes 200 words fr 2,000 word biogr (ct only addresses the latter issue-leaves open Wainwright ? of taking the heart of someone’s work as a ( viol)

(b) Sct finds NO FU- the 200 words = too much

(i) says ( protecting market val, just expression

(ii) ct ( say whether it would have been FU if Nation ran the art w/o the quote

(3) Salinger (2d Cir 1987) (p.580)- even paraphrase of S’s letters (ltrs = in museum) = too close to orig to = FU

(4) New Era v. Holt (2d Cir 1989)- no FU

(a) lower ct arg (( accepted by 2d Cir)

distinction betw “” to enliven the text v. to buttress a claim about a historical figure

(i) PROB- difficult line drawing, opens the door to broad uses

(5) Wright (2d Cir 1991) (p.582)- finds FU for quotes/paraphrases of unpub work (journals & letters) bec other factors (besides 2) = in ∆’s favor

6. Parody

a) arg for FU

(1) unlikely to substitute

(2) 1st A- parody = a form of comment ≈ to a negative bk review & you shouldn’t be protected against this

(3) w/o FU- no parody would be done (au’s unlikely to allow these types of deriv works)

b) arg against FU

(1) if it fills the demand for the orig

competing works- if same market (intention or effect of supplanting orig)

(2) ( likely to be a consensual use

(3) moral rights

(4) nature of user’s product in rel to pub interest- not increasing pub info

(5) nature/extent of taking - familiarity of underlying works

(6) creative works = target of p & cw get s thicker ( protection (> fact works- only order/sequence of works = protected- Harper & Row)

(7) reserving deriv uses for ( owner

(8) disincentive for au to produce more works

c) 1st case- Benny (p.587) (1956)- Sct affirmed lower ct w/o opin- 9th Cir- taking express for parody = (viol

d) Columbia Pictures, Berlin- suggest possib to have FU in parody case, but just in dicta

(1) Zimm- thin borrowing in both cases, in Berlin- just meter  = taken, probab ( ( viol

(2) Berlin (2d Cir 1964) (p.588)- tests suggested

(a) quantity & quality- how much did you need to “CONJURE UP” the orig

(b) SUBSTITUTE for orig

(c) if just enough to conjure up & ( substitute, would be a FU

e) Air Pirates (9th Cir 1978)

(1) conjure up = just recognizable > best possib parody

(a) Zim- still unclear what APs could have done differently

(b) new test: CONTENT- if par = of underlying work (more protect) or general social parody (less protect)

(c) unstated test- DECENCY

f) MCA v. Wilson (2d Cir)- no FU unless purp of parody = to make fun of orig

g) Acuff Rose (p. 9 supp)- is possib for a parody to be a FU

(1) focuses on SUBSTITUTION

(2) ct- taking the heart of the work ( matter- you might need to take the heart in a parody

7. Educational and Library Photocopying

a) issues

(1) rel betw photocopying & digital transmiss of info

(2) pub interest v. priv prop rs/incentives

(a) ?substituting use- usu ( copying the whole book (that = clear infring)

(b) bulkpacks/anthologies ( really substituting for anything that’s in the market

(c) commercial uses- Kinkos
(d) ? = outside of commercial uses- Texaco- is it substitution

(i) arg: are these things people would pay for using v. use will be less efficient (ie. people will take notes), but more copies wouldn’t be purchased

(ii) libraries charged more for mag subscripts- cuts opposite from charging more for commercial > educ use

(iii) ASCAP/BMI have only recently started focusing on non-prof uses

b) Williams & Wilkins- (1973) (p.631) Nat’l Institute/Health sending copies of articles to Drs. by request

(1) ct/claims- FU- public interest, no impact on W&W subscriptions

(2) Sct affirms- 4/4 vote = no precedential value

c) Wihtol (8th Cir 1962) (p.611)- HS teacher/dir of chorus adapts piece of music & makes 43 copies; 8th Cir (pre- Sony): it’s never a FU to copy an entire work

d) §108- responds to Wihtol, deals w/open to pub libraries (( private libraries)

(1) libr ( ( infringer if makes copy for pers use of patron requesting it & makes it clear this could be a (‘d article

(a) §108(f)(2)- pers who receives copy nn = covered by FU

(i) §108 just shields the library

(ii) go to §107 to see if user of art = FUer

(2) copies for archives = ok

(3) LIBRARIES- usu pay higher subscription rates > individs

e) p.614- Guidelines created by priv publisher organizations folded into legisl history of §107 by Cong (dicta upon dicta); ( very generous- say FU = only for

(1) very short things

(2) only if no time to ask for permiss (can’t copy same thing from term to term)

(a) PROBs:

(i) no response

(ii) letters back that request $

(iii) letters back that say we don’t know who/where ( owner is

(iv) high transaction costs

(3) can’t copy a consumable work (workbooks)

(4) can’t create an anthology to replace a published textbook

(a) prob- that’s something that ( avail in the market

NYU = sued; settled by adopting these Gs as a maximum

f) Copyright Clearance Center- publisher’s attempt to replicate ASCAP- ≠ fully up & running yet

(1) ? paying a fee to CCC

(2) if this becomes a realistic way to clear permissions, may find FU less often

Marcus- pub school teacher incorporated 11 pgs of cake book into her class materials; ct- ( FU (but mitigating circumstances- she ( credit orig work) (p.618)

g) Kinkos- (1991) K = in it for profit, ( FU (p.616)

(1) ct = concerned about people becoming their own publishers, ( saying bulkpacks = per se unfair

(2) ?: if this case = brought against the school copying room?

h) unanswered ?s

(1) handing out copies in class for free/cost of copies

(2) when books ( avail 

(3) copying arts for personal files

i) Texaco- (SDNY 1992) (p.626); (affirmed by 2d Cir 1994)- handout- one ct’s opinion @ the individ photocopier- photocopying for your files = infring

(1) PROB: NN = substituting use for BUYING- may just be a substitute for taking notes

(2) Zim- this ( a zero sum game of free v. compensated use

(a) publishers = thriving w/current system- shows that some differential pricing mech = taking care of publishers

(b) if it’s possible to approx reas return for anticipated future uses using the market, should this weigh in the FU consideration? (Zim- yes)- altern mech for payment

( law ( say ( owners = entitled to max profits possible through legally created scarcity- just entitled to fair return

(c) if pub interest in access- compromise could be in charging libraries/spreading the cost

j) Digitally transmitted info- commerce dept has proposed making each instance of access a ( viol ≈ copying

(1) effect on people’s willingness to read, browse, engage in info

(2) Zim- these costs need to be socialized

IX. Computer Software- ACCOUNT FOR ALL OF THE CASES

this area of the law = unsettled- all cases = only provisional bec of probs of fitting computer software into ( model- so any opinion could come back/be thrown out

A. Elements of computer program

1. literal lang of program (source code- easiest thing for ( to deal with)

a) vs. object code- “compiled” for computer- use ( to perceive the content, but what is produced (2,4- indirectly what progr says)

(1) “double layer of express”- the same result can be produced w/diff programs- literal v. commun result

2. visual screen displays in application progrs- pictures on the screen as pictures

organizational/functional pts of progr (≈plot)

3. user interface- the way you interact w/progr (may overlap w/1)

B. def: computer program- a set of statements or instructions to be used directly or indirectly in a computer in order to bring about a certain result

this def = modified in 1980- orig, seemed only SC would be protected

C. §117- pre-1976 law remains in place

1. ?does this protect only contents of databases or actually protects the program

a) ( office started registering cp in 1960s out of necessity- even though amt of protect avail was in ?

b) until 1981- ( possib to get a patent

(1) even today- high stand for pat = limited usefulness

c) premise- virtually everything you do w/a computer involves copying- copying progr to computer, back ups

2. §117- can make copy or adaptation of a cp if copy = legally owned & 

a) part of an essential step

b) for archival use only

3. Zim- the constit of §117 = in question

a) work must be a writing to get ( protect- §117 may contravene underlying ( code (Zim thinks no)

4. §102(b)- ( ( protect any idea, procedure, process, system, method of operation

5. On the Shoulders of Giants Arg- OTSOG- ( protects express, but allows for incremental improvements (Chafee art)

a) much of val of ( = improvements on old model

b) ?should cp be protected bec of the valuable pt of the express

(1) Zim: just bec something = val NN = expression

(2) don’t make ( into something it wasn’t designed to do

c) vs. if coverage is too narrow- innovation ( protected

D. POSSIBLE TURNING POINTS IN LAW

1. separate SC & OC

a) ? whether OC = protected under §117 at all

(1) arg: compiling made progr pt of machine/mechanical system > a writing

(2) if ct had said OC = a machine part here, cp would have been immed dumped out of ( law

b) arg: OC on a floppy may = a writing, but on a chip it’s pt of the machine

2. sep SC & OC from 2-4 (visual, plot, interface)

a) FUNCTION of program:  

(1) application/to communicate (may be (able)

(a) even here- are still reasons to buy the program- manuals, tech support 

(2) operating system/machine part

3. merger- not everything in ( = immune from copying

a) no other way to say something for programs to be compatible

4. there’s an arg ( ( necess at all here- market will take care of itself

E. Cases

1. Baker v. Seldon- ledger sheets ( (able- line drawn betw express & functional uses

2. OC: Apple v. Franklin- (3d Cir 1983) (p.697) to create application software to compete w/A, F takes 14 programs that = pt of A’s operating system (OC); ct: infring

a) ct rejects all 3 stopping points: OC = pt of machine, oper system = pt/machine, merger

b) ct- OC = (able, & protectable whether in application or oper system, no merger- ( need to say it this way to have a standard P.C. operating system

( allow copying for BEST compatible software if there’s a way to do it differently

(1) prob- ≈ Tide sweepstakes case- could write rules diff, but you’d have a diff game

3. Non-literal copying: Whelan (3d Cir 1986) (p.707)- progr designer translated progr into another lang, 3d Cir- this = literal copying

a) ct views cp as a CREATIVE WORK- ≈ a novel- broadest protections

b) ct does a “look & feel” analysis & says non-literal aspects of progr = protectable (≈ Nichols)

c) if similar structure, sequences & organization- ( infring if it’s possib to design progr differently

Non-literal copying: Altai (2d Cir 1992) (p.714)- finds non-literal copying

d) ct views cp as a UTILITARIAN PRODUCT- ( entitled to the same protect a creative work gets

e) TEST that has been influential in other circuits:

(1) start w/Hand’s ABSTRACTION test- consider only PARTICULARISTIC SIMILARITIES (not similarities from highest level of abstraction)

(2) if enough PS to look like copying- FILTRATION- TAKE OUT certain sims from consideration

(a) similarities from common use/pub domain software

(b) elements that are stock of the trade (Baker v. Seldon)

(c) elements of sim that relate to functional efficiency of the program (these ( expression)

(i) Whelan ct ( ask why the sims exist

4. User interface: Lotus v. Paperback (D. Mass 1990) (p.732)- reversed by 1st Cir/Borland
a) Keeton uses Whelan look & feel- says this = express if you could do it in a variety of diff ways, TEST

abil to do it differently (( elim layers ≈ Altai)

(1) elements essential to express (vs. unessential elements- structure, seq, org) (seems like test 1 again)

(2) if still substantial sim, ( violation

Keeton gives Lotus abil to protect underlying prog & method to oper prog to extent there are other choices

b) Keeton ( care if people wont use new prog bec of need to learn new system- says creativity gives the progr salability

5. User interface: Lotus v. Borland (1st Cir 1995)- handout- says Keeton should have used Altai test 

a) ct says- there’s literal copying here, ( even get to filtration

(1) filtration starts w/the premise that there’s something  ( protects in there

real ?: is it capable of ( protection at all

(2) this = §102(b) method of oper ≈ buttons on an appliance- ( covered under (
b) Zim: just bec something = val, NN = express- pt of the import of ( = OTSOG/allowing people to build on what has come before

c) 1st Cir suggests maybe NONE OF THIS = EXPRESSION

maybe only some literal copying = protected & everything else = functional

(1) this good be a public goods prob that ( covered by (
(a) reqs new system for cp

(b) changes in ( law- broaden protections

(i) but changes would effect all other ( works- we may not want this

(ii) makes ( look more like patents- but longer (so- worse)

(iii) inconsist w/devel of industry- OTSOG- want people to build on work that’s there

(iv) vs. protecting innovation

6. User interf as a pictorial work: Apple v. Microsoft (ND Cal 1992) (p.753)- Apple’s approach to protect its desktop arrangement = rejected- screen displ ( protectable as a pictorial work

a) Softklone- (1987) (p.756)- UI protected as a picture when indep of literal code/structure

b) this = a functional aspect of the progr

(1) if someone = copying your icons & icons = orig to you, you may have (, but not short of that

(2) focus = functionality > look & feel

(a) Zimm: things intended to be pictorial- opening screens, video games, ( as problematic

(b) ?is nature of progr in widows enough to ignore the sim look & feel

c) if followed, betw Apple & Borland = death blow to covering user interface

(1) protect = looking more like just protect of the literal SC

7. Fair Use & CP

a) Sega (9th Cir 1992) (p.764)- decompiling from OC to SC to achieve compat- reverse engineering- FU

(1) copying here = intermediate step to devel new software (product ( a copy)

(2) FU analysis- Accolade has a weak case here

(a) for commercial ben

(b) copying whole thing/substant portions

(c) can effect market

(i) Sega’s game market

(ii) Sega’ market for licensing out the code

still, 9th Cir = right, Zimm- arg: text should be publicly avail- shouldn’t have to decompile

(d) but isn’t avail bec of likelih of direct competit if it was

(e) only need to deposit 1st/last 25 pgs of code w/( office- & can usu. fill up those pages w/garbage or blank out valuable parts ≈ trade secrets

(f) if you can’t decompil- you’ve made cp into a world of its own

(i) PROB = if this spills over into other areas of (- espec as more info = distrib in digital form

PROB- if decompiling = easy- allowing copying defers returns to people whose investments = minimal

F. 1984 Semi-Conductor Chip Act- as model for new system cp protect- p.776- balances protecting creativ & allowing others to use

1. protect = limited to configuration of chip, must show

a) some originality- not just orig w/au- but diff from what went before

b) covered for 10 yrs

c) academics & competitors can engage in reverse engineering during the 10 yrs if:

(1) come out w/new product that’s an advance- can build on it, but can’t be a clone

(2) must document steps that went into devel new chip to show invest of time, skill, $ > taking

d) administered by ( office

e) protects innocent infringers

2. drawbacks

a) constitutionally- Cong’s commerce cl power will cover this

b) new statute must be given judicial gloss- we don’t know what = a copy yet

c) separate area of protect wont necessarily be folded into int’l treaties

3. ?are drawbacks worth taking this out of (- comp software = doing fine in the existing system

a) do Altai, Sega change this?

b) diff for trad bodies of law to accommodate new technologies

(1) controlling individ publisher/distributor

(2) Zimm- ( like protectionist approach to info superhighway, but need some protect- what scheme of law should we be thinking about

(a) liabil of system operator for ( infring?, if sysop ( monitor content

(b) ?charging on per use basis- will no longer have abil to browse, no more FU bec you pay at the outset

(c) relevance of ( law to new technologies?
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