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I. Judicial Review
a. Stuart v. Laird
b. Marbury v. Madison
i. Facts and historical background:  Marbury was appointed a magistrate judge of the DC.  The appointment was confirmed by the Senate and his commission signed and sealed.  However, it was a lame-duck appointment, and Madison, Secretary of State to the incoming president, refused to deliver the commission to Marbury or allow him to take office.  Marbury applied for a writ of mandamus from the SC to order Madison to turn over the commission.  

1. Struggle b/w Republicans and Federalists in early US.  At the time, Republicans stood for strong state govt (basically, anti-Federalists).  Federalists presently occupy the historical republican position.  
2. When deadlock was broken and it became apparent that Jefferson was going to take office, Congress passed legislation giving Adams the right to make these appointments, which he did the day before leaving office. 
ii. Relevant law: 
1. US Constitution, Art. III, § 2:  In all Cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall be Party, the supreme Court shall have original Jurisdiction.  In all the other Cases before mentioned, the Supreme Court shall have appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and under such Regulations as the Congress shall make.  

2. Judiciary Act of 1798, § 13:  “…The Supreme Court shall also have appellate jurisdiciton from the circuit courts and courts of the several states, in the cases herein after specially provided for; and shall have power to issue writs of prohibition to the district courts, when proceeding as courts of admiralty and maritime jurisdiction, and writs of mandamus, in cases warranted by the principles and usages of law, to any courts appointed, or persons holding office, under the authority of the United States.”  

iii. Holding:  Marbury is entitled to his commission, but the Supreme Court lacks authority to issue the writ of mandamus because it does not have original jurisdiction over this case.  

1. Marbury can’t start this case in the SC—appellate jurisdiction the only potential way SC could hear this case.  The portion of the Judiciary Act that expands the SC’s original jurisdiction violates the Constitution, which provides for original jurisdiction only in specific cases. 

2. First time a federal statute is struck down as violative of the C.  

iv. Note:  Yoshino sees this a strategic decision by Federalist CJ Marshall, who wanted to expand the power of the court in the face of the incoming Anti-Federalist president Jefferson.  
1. In a sense, this is an example of the prudential modality:  Marshall was not going to force the issue with Madison, because had Madison resisted the situation could have been dangerous for the court. 
c. Limits on the federal judicial power
i. Jurisdiction stripping:

1. Congress is theoretically free to eliminate the lower courts 

2. Congress can make exceptions to the appellate power of the Supreme Court. 

3. So, could Congress use these powers in tandem to exempt abortion cases from the lower courts and from the appellate jurisdiction of the Supreme Court? 

a. Hart:  Yes.  Congress can combine the two powers to lock certain cases into the state courts. 

b. Story:  No.  The mandatory language that the “judicial power of the United States shall be vested in” the federal courts and “shall extend to all cases in law and equity, arising under this Constitution” indicates that Congress can’t act to remove one subject area entirely from Federal jurisdiction. 

ii. Cert practice:  Dist to App is appeal as of right; App to SC is discretionary.  SC cannot accept pure state-law issues. 
iii. Mootness:  controversy is discharged by external action.  Note that mootness, ripeness, and standing dismissals are without prejudice and actions may be brought again if circumstances change!
iv. Ripeness:  the opposite of mootness!  It’s too early.  

v. Standing: Litigants must be injured in fact.  Not all grievances confer legal standing.  Article III doesn’t define what injuries confer standing; this is drawn from the substantive law (contract, tort, etc) of the particular case. 

1. Elements:

a. Injury in fact

b. Traceable to what you did

c. Fairly redressable by a court

2. Rationale for standing requirement:  desire for zealous advocacy
vi. Political question doctrine:
1.  “A textually demonstratble constitutional commitment of the issue to a coordinate political department”

2. “A lack of judicially discoverable and manageable standards for resolving it”

3. “The impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion”

4. “The impossibility of a court’s undetaking independent resolution without expressing lack of the respoect due coordinate branches of government”

5. “An unusual need for unquestioning adherence to a political decision already made”

6. “The potentiality of embarrassment from multifarious pronouncements by various depts on one question”

7. Jurisdictional reasons for eliminating fed jurisdiction:  times when the C vest adjudicatory power in political branches. 

8. Doctrinal reasons:  need for clear rules

9. Prudential reasons:  caution, because judges are less politically accountable and often act after hard decisions have laready been made. 

10. Examples:  impeachment; ruling on expiry of Amendments (court hesitant to act bc amendments most powerful check on court’s power.)

d. The counter-majoritarian difficulty
i. Does judicial review make sense in light of the fact that the SC is the least “democratic” of the branches?  

ii. Court’s policy views typcially in line with the political majority (Dahl)

1. Court also careful not to undermine its own legitimacy by stepping out of that line

iii. Shapiro:  court may act to rectify democratic imblaances elsewhere in the system.  “Democraticness” of a branch of government varies from issue to issue

iv. Graber:  legislators often prefer to send politically controversial issues to the court so as to protect themselves. 

II. The Commerce Clause:  Early Cases
a. McCulloch v. Maryland:  the First Question
i. Facts and background:  First Bank of the United States was established without too much to-do from anyone.  It lapsed.  During the War of 1812, there were big payroll and other problems, so Congress established the Second Bank of the United States.  Maryland put enormous taxes on it, McCulloch refused to pay.  Smackdown ensued.  
ii. Questions presented:

1. Does the United States have the power to establish a federal bank?

2. Does Maryland have the power to tax a federal bank? 

iii. Textual interpretation:  Marshall interprets “necessary and proper” to mean more than just absolutely, utterly necessary.  He finds that this is an essential action in support of an enumerated power:  regulation of commerce.  Countervailing argument is that convenience does not equal necessity.  
1. Intratextual argument:  Placement of “necessary and proper” within the powers of Congress suggests a broad reading was intended, as opposed to structuring this like “Congress may make no law except the ones that are necessary and proper.”  

iv. Doctrinal:  Not much, though there is some discussion of the precedential effect of allowing the first Bank to lapse on its own.  Yosh thinks this is weak. 

v. Historical:  The Constitution was ratified by the people as a whole, not just by the governments of the states.  Countervailing argument:  the Framers considered and rejected a proposal to allow Congress to charter corporations. 
vi. Prudential:  We need this to run a national military structure!  The War of 1812 was embarrassing!

vii. Ethical:  “It is a constitution that we are expounding.”  The Framers understood that this was a structure that must stand for the ages, and thus that it must grow and adapt with time.  
b. McCulloch v. Maryland:  The Second Question
i. Structural issue, primarily. 
ii. Rationale rests on supremacy:  
1. Power to tax is the power to destroy
2. States cannot have the power to destroy institutions created by the federal government
iii. Why shouldn’t the states have power over the federal government in this way? 
1. States represent only a part of the polity, while federal government represents the whole.  Government of one state can’t tax citizens of another; this is the equivalent.  Taxation without representation.  
2. Supremacy Clause, Art. VI:  Constitution. US laws, treaties, etc. 
3. So even though the power to tax is concurrent, states can’t use it on the fedgov. 
c. Gibbons v. Ogden
i. Dormant Commerce Clause:  States can’t regulate in areas of interstate commerce, even if Congress hasn’t acted.  This actually comes from the concur—Marshall rested this on the fact that Congress had explicitly legislated in that area. 
ii. Wilson v. Blackbird Creek Marsh: Origin of the phrase “dormant commerce clause.”  State built a dam that interfered with a creek that was part of interstate commerce.  Didn’t conflict with a federal statute, but also didn’t interfere with the dormant commerce power, because the purpose of the dam wasn’t to impede commerce but was rather the fulfillment of a traditional state police power. 

d. Champion v. Ames
i. Facts.  Cong’l act makes it illegal to sell lottery tickets through the mail.  At first glance, seems like cong isn’t trying to regulate an economic transfer but rather an immoral practice.  Sketchy.  Ct talks a lot about the immorality of the lottery.  Lottery is a form of regressive taxation.  So cong wanted to ban the travel of lottery tickets in interstate commerce.
ii. Holding.  Ct upholds the law.  If it has traveled in interstate commerce, that in and of itself is enough to justify the law.  Permissible regulations include acts that prohibit certain practices altogether.  This was a question in contention before, that regulation couldn’t include bans. 
1. “…it must not be foregotten that the power of Congress to regulate commerce among the States is plenary, is complete in itself, and is subject to no limitations except such as may be found in the Constitution.” 
2. Finds a Congressional duty to protect “public morals” and declares that if Congress wishes to execute this duty by prohibiting interstate commerce in lottery tickets, that must be legitimate.  
iii. Dissent.

1. This law isn’t really about commerce, but about morals.  Cong was smart enough to add the rider (Jurisdictional element of the statute) that they only wanted to prohibit lotteries as relates to interstate commerce; but the primary purpose was still to regulate morals.  This should fall under the states’ police powers to regulate the health, safety, and morals of its ppl.  
2. Hammer statute also has a juris’l element.  Then how come recent acts, like guns free school act, don’/t have them?  B/c bet 1937 and 1995 cong’s power wasn’t challenged under the commerce clause in any way, post ct packing scheme.  So cong got lazy and stopped adding them.  But after 1995 (Rehnquist revolution) they started doing it again.
3. The fact that the ct is casting around to find juris’l elements today, means that modern period has more in common w/ pre-1937 era than period bet 1937-1995.
e. Hammer v. Dagenhart (1918)
i. Facts:  Federal law barred the shipment in interstate commerce of goods made with child labor. 

ii. Holding:  Statute struck down.  Champion regulated immoral goods.  These aren’t immoral goods, they’re just goods produced by an immoral process.  That immoral process occurred entirely within the state.   “Nature of the good” test.
1. The ultimate issue is that many of the other later tests used in commerce clause jurisprudence (direct vs. indirect effect, manufacturing & mining vs. commerce distinction, in the flow vs. out of the flow distinction) is not this test of tainted vs. non-tainted good.  

a. In the flow vs. out of the flow – can’t regulate something once it’s arrived in its final destination state. 

b. There were too many tests floating around at this time, an unworkable line.  These distinctions all ended up collapsing.  

III. The Lochner Era
a. Lochner v. State of New York and pre-1937 Substantive Due Process (1905)
i. Above cases dealt with rights of the state v. rights of the fedgov.  This case deals with rights of the state v. rights of the individual. 

ii. Facts:  NYS passes a law limiting the number of hours a baker may work in a week.  Lochner sues. 
iii. Holding:  Statute struck down on 14th Amendment grounds. 

1. Why didn’t this go to the contracts clause?  A previous case had held that courts couldn’t look to the contracts clause when states did something for the general interest. 

2. So the court looks to the 14th Amendment.  14th Amendment runs against the states and bars deprivation of an individual’s life, liberty, or property without due process of law. 
3. Court treats this as a taking of property, basically. 

iv. Procedural due process:  Court can’t take your property without following appropriate procedures. 

v. Substantive due process:  If the effect of a statute is a taking of your property w/o appropriate procedures, it’s basically the same thing. 

1. Note:  There needs to be a placed for unenumerated individual rights in the Constitution.  The Slaughterhouse Cases did away with the privileges and immunities clause as the home of those rights.  Here the court is finding a home for them in the due process protections.  

vi. Dissent:  Review, Yosh is into it. 

b. National Labor Relations Board v. Jones & Laughlin Steel (1937)

i. Facts:  Right to organize case.  NLRA prohibits employers from “engaging in any unfair labor practice affecting commerce.”  
1. Distinguished from Hammer:  “close and substantial relationship to interstate commerce”; in redacted portion, treats this as a free-speech case. 

c. U.S. v. Darby (1941)

i. Upholding wage and hour requirements for workers making goods to be shipped in interstate commerce.
ii. Test:  is this regulation the appropriate means to achieving the legitimate end of regulating interstate commerce?  [Maybe this isn’t the test?  Sigh]
iii. Note:  this is the first time we’ve seen a precedent overruled.  In this case, Hammer was overruled in part on grounds of “unworkability”.  So what is the test post-Darby, if nature of the good, relationship to interstate commerce, etc. are out? 
d. Wickard v. Fillburn (1942)
i. Facts:  Defendant was producing grain in excess of quota on his own farm for on-farm consumption.  
ii. Holding:  “Even if the appellee’s activitiy be local and though it may not be regaded as commerce, it may still, whatever its nature, be reached by Congress if it exerts a substantial economic effect on interstate commerce, and this irrespective of whether such effect is what might at some earlier time have been defined as “direct” or “indirect”.”  

iii. This represents the acme of deference to Congress.  Crystals-and-mud cycle:  This a bright-line rule:  if the activity is economic in nature, Congress may regulate it based on the aggregate effect.  
e. Heart of Atlanta Motel and Katzenbach v. McClung (1964)

i. Facts:  Many hotels barred black travellers.  Title II of the Civil Rights Act barred discrimination in public accomodation. HoAM was brought to test the constitutionality of the provision.  
1. In HoAM, most of the travellers were interstate.  In K v. M, most of the goods the shop used had travelled in interstate commerce. 

ii. Enforcing antidiscrimination under the Commerce Clause:  Why not bring these under the 14th Amendment?  These are private actors.  It’s not clear that you Congress’s ability to “enforce this by appropriate legislation”  reaches the ability to compel private actors. 
1. This allows the court to avoid overruling the Civil Rights Cases, but means that an attack on the Commerce Clause becomes an attack on the foundations of our civil rights law. 
f. Carolene Products (1938)
i. Facts:  The Filled Milk Act barred the shipment of adulterated milk in interstate commerce.  
ii. Rational basis review:  legislation must be related to a legitimate state end.  Rational basis review basically leaves very little space for judicial review. 
iii. Levels of scrutiny (present-day status):
1. Narrowly tailored + compelling state interest = strict scrutiny

2. Substantially related + important state interest = intermediate scrutiny

3. Rationally related + legitimate state interest = rational basis review.  

4. Intermediate (covers sex discrimination and alienage):  must be substantially related to an important state interest.  

5. Strict (applies to racial distinction, national distinction, alienage):  must be narrowly tailored (or necessary to) a compelling state or governmental interest.   

6. These two are much closer to each other than either is to rational basis review.

iv. Footnote 4:  the space the court leaves for itself.  Higher levels of scrutiny are required when there’s a textual provision of the Constitution in play, or when rights fundamental to the political process are threatened, or when legislation is burdening a discrete and insular minority.

1. When a textual provision of the constitution is involved:

a. We’re repudiating the Lochner line of cases, but we retain the power to hold statutes to a high standard of judicial review when they’re within a specific prohibition.  Deference has limits.  

b. Incorporation into the 14th Amendment:  “which are deemed equally specific when held to be embraced within the Fourteenth Amendment”.  First ten amendments protect your rights against the fedgov; 14th applied these to the states; we retain the power of higher-standard judicial review even in cases where it’s a first-ten right applied to the states under the 14th.  

c. Note that this hasn’t been wholesale incorporation:  some of the rights haven’t been litigated, and so they run only against the fedgov.  Some of the jury requirement cases have been held not to be wholesale.  Black goes crazy!  Feels it has to be wholesale incorporation.  

2. Rights tied to the political process: unenumerated, but we’ve read them in.  Distinguishes this protection of review from Lochner—Lochner was about economic regulation, but this is about democratic structures.

3. Discreet and insular minorities:  laws that might prevent them from participating in the political process.  

a. Legislature accrues a “legitimacy deficit” by restricting participation in democratic processes; Court cures this deficit by opening the doors of participation to all.  Response to the countermajoritarian difficulty.  

i. Moves away from substance to process:  we’re not going to make a judgement about what the economic policy of the nation should be, we’re just trying to protect the purity of the process.  
b. Discrete and insular minorities = political powerlessness test (Bowen v. Gilliard)  

i. History of discrimination

ii. Political powerlessness

iii. Obvious and immutable characteristics.

1. So, this is the ground for according lower scrutiny to equal rights for homosexuals.  Evasive/transformative behavior easier.  Because you can “pass”, you have a greater ability to change society.  

2. But, this makes organization more difficult, rewards hiding, etc.  This makes it harder to change society.  
g. Williamson v. Lee Optical (1955)
i. Ophthamologist case. 
ii. Court found an “interstate” rationale even without Congressional findings.  Power disincentive for legislatures to try include findings in legislations. 
IV. The Rehnquist Revolution and the Modern Commerce Clause
a. U.S. v. Lopez (1995)
i. Note:  this case came to SCOTUS right after Thomas ascended to the court.  States’ rights get a lift from the Reagan and Bush I administrations.  O’Conner, Scalia, and Thomas; plus Rehnquist (CJ from Reagan), provide a states’ rights majority.  

ii. Historically, the court has defined three broad classes of things that may be regulated by Congress.

1. Use of the channels of interstate commerce (hotels, waterways, highways)

2. Instrumentalities of interstate commerce or persons of things in interstate commerce (trucks, barges, goods)

3. Activities having a substantial effect on interstate commerce. 

a. Must substantially affect commerce, so mere repercussions aren’t enough.  

b. This is what guns in schools (potentially) come in under.  

4. Factors the court will look at in trying to figure out if something substantially affects interstate commerce.  FACTORS NOT ELEMENTS.

a. Findings

b. Jurisdictional element

c. Nexus

d. Economic
iii. Does § 922(q) have a substantial effect on interstate commerce? 

1. Findings:  Congress didn’t articulate any connection bw these things.  Not required, but helpful.  Future Congresses now make a gesture towards this.  

2. Jurisdictional element:  A proper jurisdictional element would limit application to, say, guns that had moved in interstate commerce.  Presence of a jurisdictional element = constitutionality.  This holds a statute w/in constitutional grounds. 

a. Congress re-passed this w/a jurisdictional element. 

3. Nexus: Must be a link, not too attenuated. 

4. Economic in nature:  Congress can regulate so long as the activity is economic in nature.  

a. Resurrects, to a certain degree, the idea of police power:  police powers are presumptively the domain of the states, not the federal government.  

b. This is not economic activity. 

iv. Separate opinions:
1. Kennedy concurrence:  saving earlier commerce clause jurisprudence; states as labs of experimentation.

2. Thomas concurrence:  willing to roll all the way back.  New Deal interpretation of “substantial effects” is mere innovation.  However, principles of stare decisis constrain this. 
3. Stevens dissent:  education directly bears on commerce. 
4. Souter dissent:  this is a return to a system already found to be unworkable. 
5. Breyer dissent:  empirical evidence indicates the relationship bw education and the economy is clear. 
b. Post-Lopez Commerce Clause
i. Morrison:  SC rejects VAWA on the ground that it lacks a jurisdictional element and explicitly rejects the “cumulative effects” rationale for legislating in this area.  

ii. Taxing and spending power:  South Dakota v. Dole:  upheld the DOT rule on the 21y.o. drinking age; found that indirect control via the taxing and spending power and conditional grant of federal funds could be used to indirectly control states’ action. 

1. However, the power isn’t unlimited:  

a. Must be in pursuit of the general welfare

b. Must make clear what the standard is, so that states can make a clear choice. 

c. Conditions may be illegitimate is unrelated to federal interest in particular national projects or programs. 

c. Affirmative Limits on Congressional Regulation of State Governments
i. Generally

1. Congressional power under the Commerce Clause is limited by countervailing rights (such as freedom of religion, press, etc.).  State governments, under the Rehnquist court, have been found to enjoy specific countervailing rights as against the federal commerce power. 
ii. The Garcia line of cases

1. In 1961, Congress extended the Fair Labor Standards Act to all employees of hospitals, schools, and public universities, including those owned or run by states.  

2. Maryland v. Wirtz (1968):  SCOTUS upheld the extension of the act and found that it survived under either Darby (prevention of unfair competition with enterprises in other states) or Jones & Laughlin (prevention of labor strife that might disrupt the flow of commerce). 
3. National League of Cities v. Usery (1974):  SCOTUS overturned Wirtz, holding that this was an impermissible (under the 10th Amendment) infringement on the sovereignty of the states.  Decisions about state employment are “functions essential to separate and independent existence.”  The state is not merely one of many economic players—it is a “coordinate element in the system established by the framers.”  These traditional and essential government functions are exempted from reach of the federal commerce power.  

4. Garcia v. San Antonio Metropolitan Transit Authority (1985)

a. Does the San Antonio Metropolitan Transit Authority fall under the exemption found in National League of Cities?  Precedent under NLC (“traditional governmental function”) had been found to be unworkable and inconsistent with principles of federalism. 
b. Rejects the integral/traditional test.  “State sovereign interests, then, are more properly protected by procedural safeguards inherent in the structure of the federal system than by judicially created limitations on federal power.”  Will look to the content of an enactment, and will assume absent unusual circumstances, that the states are protected by their participation in the Federal system. 
5. All based on the Tenth Amendment:  powers not granted to the fedgov are reserved to the states or to the people.  At founding fear was that Congress would arrogate more and more power to itself over time.  BOR resulted, but fear was that enumeration of the bill of rights would lead to treating this as if they were the only rights.  Ninth and Tenth amendment intended to address this. Basic question:  if Congress can do something, can it make the states do it as well? 

a. It would seem like Commerce power would allow this, but the states want to keep something back.  

b. Problem is that 10th Amt reads more like a canon of construction than a principle.  

c. O’Conner eventually argues that the states can’t bargain away their 10th Amendment powers because they hold them for the protection of individuals. 

iii. The Rehnquist court finds affirmative limits:  
1. Gregory v. Ashcroft (1991)
a. MO constitution requires judges to retire age 70.  Federal ADEA bars age discrimination.  Do the two collide?  Either ADEA doesn’t conflict with the state statute, or the state statute has a constitutional aspect such that it trumps the fed legislation.  

b. Some of the justices believe that the ADEA doesn’t reach the MO requirement because it has an exception that exempts the judiciary.  O’Conner finds the statutory construction to yield an unclear answer, and thus finds no conflict:  the exemption for “important state officials” probably covers this.  

i. Congress will be presumed not to intend to step on state sovereignty absent a clear statement.  We trust the states to protect themselves via their representation in Congress.  So if Congress has to be clear about what it’s trying to do, the states have an opportunity to resist it.  

2. New York v. United States (1992)
a. Federal government, faced with a lack of disposal sites for low-level nuclear waster, passed a statute that help each state responsible for the existence of sufficient capacity for the disposal of waste produced w/in its borders.  States to make interstate compacts to deal with radioactive waste.  Interstate compacts have to be blessed by the fedgov. 

b. Statutory options:  

i. Arizona is allowed to charge NY a fee for disposal of nuke waste.  Fedgov gets a chunk as a tax, puts it in escrow, and uses it as a carrot.  Mmm, carrot!  Ordinarily, AZ wouldn’t be allowed to discriminated against out-of-state nukewaste, but with Congressional blessing, it’s okay.  Dormant commerce clause allows Congress to bless what would otherwise be banned.  

ii. Access incentive:  states can deny access to states that haven’t joined up with an interstate compact.  

iii. Fedgov forces states to take title.  

c. So NY is forced to join a federal program or assume responsibility for the waste.  Choices defined by federal coercion.  Hobson’s Choice.  

d. O’Conner’s concern centers on Congress acting through NY:  two sovereigns can rule an individual, but one sovereign can’t rule another sovereign.  “Ventriloquizing” isn’t allowed.  The Federal government may not force the state to regulate.  Thus the “take title” provision violates the 10th Amendment.  This is an affirmative limitation on the Commerce power of the fedgov.  Because the Federal government can’t offer the states the choice between doing two things, one of which is unconstitutional, the whole provision falls. 
3. Printz v. US (1997)
a. Brady Bill required the fedgov to establish a background-check system.  The interim system required sheriffs to carry it out.  Concern that backlash about this would punish the sheriff for policy that s/he didn’t create or control.  

b. Scalia:  there’s no constitutional text on point.  We know that state judges can be made agents of the enforcement of federal law, but there’s nothing similar that requires executive officers of states to do so (ex. extradition).  Can commandeer the state judiciary, but not the leg or exec. 

c. This moves the federalism debate into the separation of powers debate.  This is not only a state govt., but it’s the executive branch of a state gov.  Scalia strongly believes in the protection from tyranny rationale for federalism.  Ambition v. ambition rationale, states and fedgov will check each other. 

d. Methodological musical chairs!

i. Scalia moves away from text, because there isn’t any, and goes to doctrinal modality (NY v. US)

ii. O’Conner concurs, thinking about how this could still be rendered efficacious via consent and use of federal officers. 

e. Most important two dissents:

i. Souter:  highly originalist, looks at structural provisions of the C and the FP.  

ii. Breyer:  he sticks to his traditional principles of interpretation:  likes empirical evidence (practice of other countries, in this case—note that Scalia hates this).

V. Separation of Powers:  War Powers
a. Youngstown (1952)

i. Threatened strikes by steelworkers.  Truman decides to seize the steel mills.  “Sawyer, go seize!”  

ii. Does the power of the executive as commander in chief allow him to seize the mills?  What about other powers?

1. Is there a relevant statute at this point?  Taft-Hartley Act.  

2. Why doesn’t the president consult Congress?  He thinks there isn’t enough time.  Or something.  He doesn’t think he needs to.  He is fleet of foot!  He is the executive!  Bid to aggrandize power.  Note that Truman tried to veto the National Labor Relations Act—maybe wants to tee up the idea of executive power.  

iii. Justice Black:  if there’s statutory authority, then we don’t need to reach to C issue (Ashwinder canon).  

1. Commander-in-Chief power

a. Idea of the theater of war can’t extend this far; these are the internal economic affairs of the country.  Doctrinal modality:  President’s powers extend to the theater of war.  Things outside the theater of war are the business of the legislature.  Different in the Civil War, when the theater of war was the homeland.  

b. Furthermore:  power to declare war is given to the Congress.  Shared bw the two.  

2. Power to take care that the laws be faithfully executed.

a. The dissent thinks this is cool, but Yosh thinks that if they’re right, then the statutes establishing the seizure proceeding are surplussage.  

iv. Justice Jackson’s concurrence (v. influential):  Taxonomy of relationships and deference
1. When the President and Congress speak together:  “When the President acts pursuant to an express or implied authorization of Congress, his authority is at its maximum, for it includes all that he possesses in his own right, plus all that Congress can delegate.” 
2. When the President speaks and Congress is silent:  “…there is a zone of twilight in which he and Congress may have concurrent authority or in which its distribution is uncertain…any actual test of power is likely to depend on the imperatives of events and contemporary imponderables rather than on abstract theories of law.”
3. When the President and Congress speak and disagree:  “his power is at its lowest ebb, for then he can rely only upon his own constitutional powers minus any constitutional powers of Congress over the matter…Presidential claim to a power at once so conclusive and preclusive must be scrutinized with caution, for what is at stake is the equilibirum established by our constitutional system.”  
b. Ex parte Milligan (1866)
i. Post Civil War case.  Milligan, a dude in Indiana, is accused of leading an uprising to seize Union weapons, tried by a military tribunal, and sentenced to death. Unanimous opinion, issued after the judgement.  5 to 4 on the reasoning.

ii. Majority:  

1. Every American has a right to trial according to the law. 

2. The courts are still in open and procedure is unobstructed, and martial law has not been declared, an individual has access to a civil court. 

a. So Milligan would be tried for treason in the Article III courts. 

3. While this is the case, exec can’t create a military tribunal unless HC has been suspended (Suspension Clause).  

iii. Concurrence:  it’s not so categorical.  The executive has the power to establish military tribunals with Congressional authorization, even absent a suspension of the writ of habeas corpus.  But here, there was no authorization.  
c. Ex parte Quirin (1942)

i. In Hamdi, nobody argues that Quirin or Milligan should be overruled.  Quirin strongest case for govt, Milligan strongest case for individual.  Nazi saboteurs land in the United States and bury their uniforms.  One rats on the others.  All are convicted and sentenced to death.  One of the individuals was a US citizen.  Court lets the tribunals go forward.  
ii. How can Quirin be distinguished from Milligan?

1. Lawful v. unlawful combatants.  Out of uniform, in hiding.  

a. Unlawful combatants subject to a military tribunal.  

2. What is the effect of Haupt’s citizenship?

a. Not much.  The lawful/unlawful combatant distinction overrules it.  

b. Scalia’s way of getting around this:  membership in belligerent forces of another nation was conceded in the Quirin case. 

iii. Prudential modality in action:  we’re at war, demands of this situation. 

d. Hamdi v. Rumsfeld (2004)
i. Facts:  Hamdi, an American citizen raised in Saudi Arabia and captured in Afghanistan by the Northern Alliance, was held in Guantánamo until he challenged his detainment via a habeas corpus petition. 
ii. Held:  Though Congress, in the AUMF, authorized the creation of military tribunals, the Constitution requires that American citizens be accorded their due process rights even under tribunals.  The tribunals as constituted here failed to satisfy the requirements of due process.  

1. The standard:  Hamdi has a right to an Art. III court because the current military tribunals do not safeguard due process rights.  But if a military tribunal, properly authorized and constituted, could try other people if it provides sufficient process. 

iii. Milligan, distinguished:  Milligan was captured in the United States, and not upon the field of battle. 
1. Analogy to Quirin.  Note, however, that in Quirin, the court made a lot of reference to the requirements of international law.  That’s not the case here. 
iv. Scalia/Stevens dissent:  YOU CAN’T DO THIS. 
1. Citizenship and US territoriality distinction.  Where citizens are concerned, absent suspension of the writ of HC, government cannot take people away from the civil court system. Congress hasn’t suspended the writ! There is NO alternative avenue for taking a citizen away from the civil courts.  This is where he breaks w/O’Conner. 

a. Note that the C doesn’t actually say who has to suspend the writ, but it’s in Article I, § 9, so it’s a limitation on Congress. 

i. But even if the pres had to suspend HC, he hasn’t. 

2. Yosh thinks that distinguishing based on citizenship is one of the few permissible forms of distinction now.  Note that Scalia’s distinction of ppl outside the US allows him to limit the application of this.  

e. Hamdan v. Rumsfeld (2006)

i. Sources of law:  

1. Presidential Order:  Established the military commissions to try “all offenses triable by military commission”.  

2. DTA:  Jurisdiction-stripping statute that prevented the fedcourts from hearing habeas petitions or other suits from detainees at Gitmo.  Applied to pending acts in some cases.  Jurisdiction-stripping portion of the Act was not retroactively applicable to pending cases, however. 

a. DTA says that if you want to appeal, you have to appeal to the DC Circuit.  No habeas petition that can make its way to the SCOTUS.  Yosh thinks Scalia has the right of it:  the appeal could be taken from the DC Cir to the SCOTUS.  Should this be read to imply no appeal beyond the DC Cir? 

3. Geneva Conventions:  note esp. Common Article 3.  

ii. The type of commission relevant here is the law of war commission.  Commissions arise under the shared war powers of the president and Congress; President can convene military commissions in appropriate circumstances. AUMF and DTA, however, did not explicitly authorize military commissions.  Three types:
1. Subbed for civilian courts when martial law has been declared

2. To try civilians as part of a temporary military government when civilian authority cannot and does not function. 

3. Incident to the conduct of war, when there’s a need to seize enemies who have violated the law of war. 

a. Gitmo is not enemy occupied or under martial law, so law-of-war commission is only model. 

iii. The law of war commission lacks jurisdiction over Hamdan’s actions:
1. Only has jurisdiction of offenses committed w/in the theatre of war.  Hamdan’s offenses took place outside the theatre of war
2. Must have been committed during the period of the war.  Hamdan’s offenses alleged to have been committed before 9/11
3. May only try individuals who have violated the law of war. Conspiracy is not a violation of the law of war.  UCMJ incorporates by reference the common law of war, but precedent must be clear and unambiguous to allow trial of an offense not contained in treaty or statute.  

4. May only try such offenses as are cognizable only by military tribunals or breaches of military orders that cannot, for whatever reason, be tried under a court-martial. 

iv. Govt further lacks authority to proceed because the UCMJ requires compliance with itself and the Geneva Conventions.  Procedures in this case will violate those rules. 

1. Commission procedures set out in an order.  Allow use of hearsay evidence, exclusion of defendant and ocunsel from proceedings, use of unsworn testimony, mid-stream alteration of regulations as the SecDef wishes.  

2. UCMJ requires adherence to the Geneva conventions and its own procedural safeguards. 
a. Uniformity rule in the UCMJ originates in the fact that distinction bw c-m and military commissions was originally a question of jurisdiction alone.  Not an inflexible rule, but does require that deviation in procedure by justified by the exigencies of the situations. 

i. Practicability is the standard—this is objective, not subjective—the president doesn’t get to make the call however he wants. The point of the military commission is not to dispose of protection for defendants.  It was to remedy a jurisdictional problem. 

3. Geneva Conventions require trial before a regularly constituted tribunal that follows the procedures recognized by “civilized people”.  This is not regularly constituted because it violates procedural rules.  

i. In this case, ability to change the rules w/o notice and the fact that there’s no right to hear the evidence against you.  

ii. Hamdan can’t appeal directly to the conventions, but they are part of the law of war, and UCMJ 21 rests on the law of war for legitimacy. 

b. Conventions did apply to the ‘war with al-Qaeda’:  al-Qaeda isn’t a signatory, but Afghanistan was a signatory, and Common Article 3 applies to combatants in the territory of a signatory state, promising them “judgment pronounced by a regularly constituted court.” 

i. A military tribunal can fulfill this if it’s constituted along the reqs laid out, but not this way!
v. The Youngstown framework

1. What category are we in? Stevens says the president is speaking against the government; Scalia et al say that they’re speaking together.  Note that this draws on Jackson’s concurrence, not on the majority! 

2. Concur (Kennedy):  Congress has spoken clearly, and when it has done so, contrary action by the President does not receive deference.  Condensation of powers is a serious risk.  President is acting in an area where Congress has frequently legislated in the past, and has in fact made specifically applicable law. 

3. Dissent (Thomas):  

a. War powers primarily vested in the executive because of institutional advantages. By giving him broad powers, Congress shouldn’t have been assumed to have deprived him of unenumerated ones.  Assume his war powers are plenary. AUMF, which activated the war powers, provides the basis for assuming this power was given to the P.  

i. Therefore, he’s speaking with Congress under Jackson’s scheme, and is to be accorded the highest level of deference. 

vi. Other dissents
1. Dissent (Scalia):  No jurisdiction.  Don’t have to reach question of constitution of the tribunals.  DTA stripped this retroactively; appeals go to the DC Circuit. 
2. Dissent (Alito):  This is a regularly constituted court, because the AUMF counts as the law that constitutes it.  Thus, the Geneva Convention concerns are satisfied. 
VI. Separation of Powers:  The Veto and Appointment Powers
a. Veto Power: INS v. Chadha (1983)

i. INA retained a legislative veto over hardship exemptions from deportation.  Congress applied it in the case of a small group of immigrants, including Chadha. 
ii. Is it operative as law?

iii. Separation of powers argument:

1. Presentment Clause. 

2. Bicameralism.

3. But what about the fact that this arises from a statute that was passed by both houses and approved by the president?

a. You don’t get to give away your rights.  You can’t amend the C by statute, which is what this would be.  

iv. Was this an attempt to check admin agencies?  Does that preserve or violate sep of powers? 
b. Appointment Power:  The Ethics in Government Act
i. Background
1. Facts:  Independent counsel appointed under the EGA by a three-judge panel chosen by the CJ.  AG would request such an appointment in order to investigate corruption in government.  Act  challenged on grounds that her appointment by the Special Court violated the Appointments Clause

2. Appointments Clause:  President “shall nominate, and by and with the Advice and Consent of the Senate, shall appoint…all other Officers of the United States…but the Congress may by Law vest the appointment of such inferior officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments.”  

3. So if Morrison falls w/in the exception, then she can be appointed.  

ii. In re Sealed Case (D.C. Cir. 1988)
1. Question presented:  Is the special prosecutor an “inferior officer” within the meaning of this clause? 

a. No.  Inferior in this case means subordinate to someone else.  Spec. Prosctr’s can only be removed by the Special Court upon petition of the AG, scope or manner of her investigation is governed only by her, authority is “unchecked by the president himself.” 

2. Second question presented:  Even if the IC is an inferior officer, is the act constitutional? 

a. No.  Interferes with the President’s duty to “see that the laws be faithfully executed.”  Power of criminal prosecution divided among the three branches.  Congress’ power is limited to making the laws.  Executive must have the power to initiate an investigation, not Congress or the Courts, so as to maximize the accountability factor. 

b. Presidential appointment power is a critical aspect of that structure.  Without the appointment power, the president cannot defined the nature of his administration and may be thwarted in the execution of his policies and plans.  

i. So idea is that Congress can pass the ICA, and can invest the ability to appoint an inferior officer in the Judiciary, but can’t vest the judiciary with the ability to appoint inferior officers in other branches.    

ii. Yosh thinks the interbranch appointment argument is the “pillar” argument.  

c. IC is free to disregard DOJ policies, AG can’t really supervise her, multiple layers bar removal, etc.  A citizen under investigation by the IC may be subject to rules different than those governing any other investigation.  

3. Finally, the Ethics in Government Act impermissibly invests an Article III court with non-Article III powers—executive powers.  The judicial power of the United States is limited to the adjudication of cases and controversies.  

a. Appointment power w/in the judicial branch is limited to administrative and personal positions, like clerks. 

b. “Intimate involvement of an Article III court in the supervision and control of a prosecutorial office undermines the status of the judiciary as a neutral forum for the resolution of disputes bvetween citizens and their government.” 

iii. Morrison v. Olson (SCOTUS 1988)
1. The removal power issue:

a. Okay, it’s not entirely clear what the removal procedure authorized by the EGA was, but it seems like it was a “for good cause” thing w/judicial review of the finding. 

b. SCOTUS says:  Look, Myers may be the controlling precedent.  But we’re going to do away with the “purely executive” v. “purely legislative” line.  Here’s the line:  Does this interfere with the President’s exercise of his executive power?  Is this central to the functioning of the executive branch?
i. If so, then the President needs unfettered removal power.  If not, he doesn’t.  We think not.  

2. Scalia’s dissent
a. WFT?  A government of laws and not of men.  

b. Executive power is plenary.  Congress and the judiciary don’t get any of it.  SORRY. If any of the president’s executive power is eliminated, then this statute violates the C.  Prosecution is a core executive function for a number of reasons, including accountability, political questions, etc.  The court can’t decide how much executive power the president will give up.  None of it can be given up. 

c. Removal power/Myers:  Recasting of the classification for which officers the president must be able to remove is very unwise. 

d. Separation of powers is vital to preserve not only the privileges of the various offices, but more importantly, the freedom of citizens. Prosecutorial power is vast.  IC can bring the entire power of the DOJ to bear on an individual.  THIS IS TERRIFYING.  In an ordinary investigation, someone is accountable to the people:  the president.  Here, that is not the case.  At all.  

VII. The Fourteenth Amendment:  Prelude, Enactment, Early Cases
a. Constitutional Background to the section
i. Constitutional provisions on slavery

1. Art. I, § 1(3):  3/5 clause

2. Art. I, § 9(1):  The slave trade clause.  “Importation of such persons” can’t be prohibited for 20 years, though it can be taxed.  

3. Art. I, § 9(4):  Taxes can’t be laid unless in proportion to the “enumeration herein before directed to be taken.” 

4. Art. 4, § 2(2) v. § 2(3):  2(2) is basically an extradition clause—you’ll be delivered back to the state from which you fled.  2(3), Fugitive Slave Clause:  you don’t gain your freedom by escaping to a free state.  

5. Art. V:  you can’t amend Art. I, § 9(1) or (4) until 1808. 

ii. Reconstruction amendments:

1. Amt. XIII:  Slavery is out, except as a punishment for crime.  This is not limited to state action:  it runs against all individuals. 

a. § 2:  Congress can enforce this by legislation.  The reconstruction amendments enlarge the powers of Congress, in a sense.  

b. So XIII, §2 is the justification for the church arson acts—historically this was a way of terrorizing slaves.  Note that the constitutionality of this has never been challenged, but Yosh thinks it wouldn’t stand. 

2. Amt. XIV: Equal Protection Clause/Due Process Clause

3. Amt. XV:  Right to Vote

4. These enlarge the powers of Congress by adding to I, § 8. 

b. Dred Scott v. Sanford (1857)
i. Facts:  Louisiana purchase was divided in a series of compromises.  As territory expanded, question of whether these would be slave or free states. Dred Scott was taken to IL and to a non-slaveholding territory, and then returned to St. Louis.  Question presented was:  does the fact that he was transported to a non-slaveholding state mean that by that move he was emancipated?  Once-free, always-free rule vs. idea that if you were brought back to a slaveholding state you were a slave again. 

ii. Dred Scott is not a citizen

1. He can’t sue.  Black people weren’t part of the contemplated polity when the C was written, thus they can’t become citizens of the United States, though they can become citizens of the several states.  Intentionalist modality.  Multiple examples of laws in force at the time, etc.  

a. 14th Amt. supersedes this:  all people born in the US, etc., are citizens of the US and of a state.  This is the first instance we’ve encountered in which a constitutional provision was crafted specifically to overrule a case.  

iii. Movement into a free territory is not a ground for emancipation because Congress did not have the power to enact the Mo. Compromise in the first place.

1. Taney finds that Congress does not have the right to regulate territories acquired after the founding.  He finds that “territories” doesn’t apply to territories US got later.   You can see how this precipitated the Civil War—Mo. compromise was a last-ditch compromise. 

2. With respect to slaves who went into free territories or states, if you returned to the original state and there was some question about your freedom, the original state’s law would control.  Taney defers to the state’s rule.  The state you look to will be the state in which the individual is suing, in this case, Mo. state court.  Mo. law is not the once-free, always-free rule.  

iv. The court went way beyond what it needed to do in order to dispose of this case.  Taney could have gotten rid of this on citizenship grounds alone, or on grounds that the law of the forum state applied (a comity or federalism issue).  The stuff on the Mo. compromise was unnecessary, and probably precipitated civil war.  After part I (citizenship), the rest of the opinion was gratuitous.  
c. Enactment and theory of the 14th Amendment
i. Aftermath of the Civil War; 13th Amendment passed in 1865.  

1. 14th 1868

2. 15th 1870

3. “The Reconstruction Amendments”

ii. Ackerman’s theory of constitutional moments:  we’ve had three.  Moments in which the entire country, not just the court, thought about refashioning the polity.  Ackerman believes that none of these really had to do with a legitimate assertion of constitutional power.  

1. The Founding:  When the AoC were enacted, idea was that you’d need unanimity to amend them.  Constitutional convention originally convened to amend the AoC, but they ended up scrapping them.  So the creation of the Constitution actually violated the existing “basic law”:  the AoC

2. Reconstruction:  This isn’t an Article V amendment bc Art. V requires approval of 2/3 of Congress.  Congress wasn’t seating the southern senators, so you had 2/3 of the sitting senators, not of the total body.  

a. Amar’s argument:  the Guaranty Clause.  They weren’t seated because they weren’t representatives of a representative democracy.  

3. The New Deal
d. Strauder v. West Virginia (1880)

i. Question presented:  May a person be tried by a jury from which all members of his own race are excluded by law?

ii. Court:  No.  Purpose of the 14th Amendment was to protect former slaves from state legislation that might be intended to “lessen[] the security of their enjoyment of the rights which others enjoy, and discriminations which are steps towards reducing them to the condition of a subject race.”  

1. “the privilege of participating equally”

2. “the constitution of juries is a very essential part of the protection such  mode of trial is intended to secure.”  Basically, an EPC argument. 

iii. Dissent:  distinguished bw civil and political rights.  Does this make sense?  Mid-nineteenth century political theory distinguished the two.  

1. Civil rights:  rights to sue, hold property, testify, inherit, bequeath

2. Political rights:  rights of franchise

3. Social rights:  rights of association, marriage, travel, etc.  

4. These were very live distinctions at the time of reconstruction.  This is why we needed the 15th Amendment:  at least some political rights aren’t guaranteed by the 14th Amendment of its own force.  Is jury service a civil or a political right?  Majority doesn’t really go there.  Note that it’s easier to argue that the civil rights of the defendant are being violated, rather than that the political right of a potential juror is somehow violated.  

iv. Does the EPC as interpreted here pertain to classes or classifications? Black people or race generally?

1. Classifications insofar as minority:  the hypothetical state with minority white ppl. 

2. The language on “unfriendly action” suggests this is about the class in question.

a. In a classification-based view, “friendly” action would be barred as well.  In a class-based view, the concern is about detrimental legislation towards African-Americans.

3. “It is ordained that the law in the States shall be the same for the black as for the white.”  This reads anti-classification.  

4. Both strands are implicated here.  

a. Anti-subordination strand:  subordinate minorities have to be protected

b. Anti-classification strand:  the law has to be the same

c. These tack together until we get to affirmative action.  

5. Our theory of what race is varies by what right we’re talking about.  If we’re talking about the juror’s rights, we’re arguing that there’s no difference except the color of the skin.  If we’re talking about the defendant’s rights, we’re arguing that a black juror is different from a white juror.  
e. Limits on the 14th Amendment Protections:  The Slaughterhouse Cases (1873)

i. Reconstruction cases greatly aggrandize citizen power vis-à-vis their own states. 14th Amendment makes ppl citizens, establishes equal protection and due process rights, etc. 15th Amendment protected the franchise. These seem robust, but SCOTUS placed juridical limitations upon them.  What happened? 

ii. Facts:  1869 LA statute requiring slaughtering to be done by one company in order to protect the health of the city of NO.  If other companies want to do it, they have to do it in that company’s slaughterhouse.  Plaintiffs argued that this violates the 13th Amt. and all three parts of the 14th Amt. 

1. Is this decision “strangling the privileges and immunities clause in its crib”?

iii. What are the privileges and immunities of citizens of the United States (14th Amt., § 1)? 

1. Court differentiates the privileges and immunities of US citizens from those of state citizens.  

a. List of immunities on p. 325 is exemplary, not exhaustive. 

b. Miller argues from the text that a state cannot take action to abridge the privileges and immunities that a person enjoys as a result of his US citizenship.  Art. IV:  The citizens of each state entitled to the privileges and immunities of the citizens of the several states. 

i. Miller argues that these are the common privileges that all of the states grant to their citizens.  “Fundamental principles”.  So if a state is going to give a privilege or immunity to someone, it can’t withold that privilege from someone else who is within the state, even if that person is a citizen of another state.  

ii. The fundamental rights set a baseline—rights are common to all states.  Miller seems to say that this prohibits you from leveling down past a certain point.  Art. IV lets you level up or level down.

c. So what are the fundamental rights?  Well, the right to be free of a state monopoly clearly isn’t one of them.  Right to pursue your calling is not one of the privileges and immunities of the United States.  

i. Right not to have habeas corpus suspended, right to assistance on the high seas, etc.  These draw their existence from the “national character” of the United States.  Rights that would be infringeable by the federal government
iv. Okay, Yosh is confused.  But!  Canonical interpretation of the case is thus:

1. Privileges and immunities of citizens of a state distinguished from privileges and immunities of citizens of the United States and PI of US citizens defined as such a de minimis set to make the clause useless. 

2. Why does this “strangle” the PI?

a. List is exemplary not exhaustive.  Some limiting principle is implied.  Yosh thinks that nothing in the opinion requires us to think of the slaughterhouse cases as killing the PI clause.  Try this:  Miller’s list isn’t complete.  We can add to it.  Maybe we can’t add freedom of K, because that’s specifically at issue here, but we could add lots of other issues and rights.  Maybe the right to have an abortion is included!  Maybe the right to assisted suicide is included!  That’s not where these rights were grounded, but it could have been.  

b. So why has it been treated this way?  The tone of the opinion indicates that these are limiting moves, rather than expansive moves.  Yosh thinks ppl read the tonality as “stingy”, and thus felt like they had to go elsewhere for their candy.  But maybe these rights are mostly about what the federal government is allowed to do.  

3. The take-home points:

a. Two moves the court makes:  distinguishes PIs of citizens of the United States from PIs of state citizens. 

i. Only US PIs are protected.  NY can’t infringe on my rights as a US citizen.  When we ask what those rights are, we get an exemplary, murky list. 

b. If we wanted to resuscitate the PI clause, we’d need to rely on some combination of the 9th Amendment and some other location that would give us a hook to which to lash those rights.  Yosh thinks PIs of US citizens is a good place to put those rights.  

c. He does not think this requires us to overrule the Slaughterhouse Cases.  He reads the Slaughterhouse Cases as giving an exemplary list only.  

d. PI clause appears not to apply to all persons:  “citizens of the United States”.  DP and EPC are broader (“any person”).  So this is a reason why it’s good to found the rights we care about in the DP/EPC clauses:  an alien whose rights were violated would be screwt. 

f. The Civil Rights Cases (1883)
i. Facts:  law about public conveyance and accomodation.  Is this statute within Congress’ power under 13 or 14?  No:  it “falls between the two stools”. 

1. 13 acts on individuals:  no slavery!  But that doesn’t cover these actions. 

2. 14 acts only on states, so it can’t reach these.  

ii. How are we reading “enforce” in 14?

1. Can Congress prohibit by statute things under it’s § 5 power that wouldn’t be direct § 1 violations?  

a. It’s clear under 13 §2, Congress can abolish the “badges and incidents” of slavery.  So if you can get something in under that you’re in luck.  The court here implies that Congress does have some power to prophylactically legislate when it believes the state is about to jump on somebody’s rights.  So that would be Congress enforcing § 1 by something more than damages—advance action. 

2. Katzenbach v. Morgan (1950s):  court expands the circle, using necessary and proper language from McCulloch.  The circle balloons!

3. 1998:  City of Birney v. Flores.  The circle is pinched!  Legislation must be congruent and proportional to the violation.  

iii. Two distinctions, both of which the court employs:

1. Slavery/not slavery:  Here the 13th amt gives power either in the case of state or non-state. 

2. State/non-State:  But if something isn’t seen as a badge or incident of slavery and is non-state, then Congress has not right to legislate.  
a. Yosh notes that this has been chipped away at (Shelley v. Kraemer, frex).  Sometimes non-state actors operate in statist ways.  We call these “public” accomodations for a reason.  Functionally, these serve a state purpose.  In the absence of private actors, the state would have to step in so as to enable people to travel.  

iv. This is why the 1964 Civil Rights Act is passed under Congress’ Commerce Clause power.  
VIII. Separate but Equal 
a. Plessy v. Ferguson (1896)
i. Louisiana law required the railroads to provide separate railcars for blacks and white and “assign” people to them.  Plessy was 1/8 African-American; he challenged the law in a test case.  Case goes 8-1 against Plessy. Harlan the only dissenter. 

1. “Distinction but not a difference” litigation strategy.

2. “Juridical color blindness”:  you notice color, but then you reject it.  

ii. Majority:  Separate but equal is constitutional

1. Thirteenth Amendment claim:  this isn’t servitude—therefore a ban on slavery doesn’t reach this. 

2. Reasonable exercise of the police power does not violate 14th Amendment:  a “stake in the slippery slope”.  This is a response to Harlan’s argument that you could require people with different colors of hair to walk on different sides of the street. 

3. The law cannot require social equality and amity.  “We consider the underlying fallacy of the plaintiff’s argument to consist in the assumption that the enforced separation of the two races stamps the colored race with a badge of inferiority.  If this be so, it is not by reason of anything found in the act, but solely because the colored race chooses to put that construction upon it.”  These black people did it to themselves!
a. The law has set civil and political rights equal.  Social equality is not required.  Note that this is a departure from Strauder, which held that political rights weren’t covered by the 14th Amendment.  Would also render the 15th Amendment surplussage. 

iii. So both Harlan and Brown agree:

1. That the 14th Amendment covers civil and political rights

2. In the superiority of white people

3. But that the 14th Amendment requires that in civil and political rights, both races be treated equally.

4. They disagree on whether riding in an integrated railway car, in this case, is a civil/political right or a social right.  

a. Yosh thinks this is a debate primarily over whether this is over the right to associate or the right to travel. 

5. The “social” for Harlan is what the law can’t reach—if a law regulated an area of social life and made racial distinctions, that would fall. 











































iv. Doctrine only requires that similarly situated people be treated equally:  note that biological difference often leads to legal acceptance of different treatment.  

1. What about sociological differences, frex? No assumption about innate ability, but based on history and resources, group X is less well-prepared for work and thus we must engage in affirmative action?  

b. Brown v. Board of Education of Topeka, Kansas (1956)

i. Background
1. Litigation strategy:  first, they challenge the “equality” of separate institutions.  Laying-the-groundwork strategy.  Pressing on separate but equal as a policy matter:  highlight the economic infeasibility of this.  Diminish the circumference of the circle w/in which separate but equal can be maintained. Statutory compliance claim, not a constitutional claim.  At that pt., separate but equal reveals itself to be such an untenable doctrine on other grounds that it’s weak. 
a. Missouri ex rel Gaines (1938):  Mo. said we can’t provide you with an equal facility for graduate education, but we’ll pay for you to go somewhere else.  Mo. argued that the reference point for separate but equal was the entire country; if you could find an equivalent institution anywhere, that works. Court said no:  the reference area is the state.  

b. Sipuel (1948):  Said that if there’s an intrastate equal facility that’s okay, remand for fact-finding about whether or not there is. 

c. Sweatt v. Painter (1950):  Tex. jury-rigged a law school next to UT, tried to argue that it was equal.  Court said that you don’t just consider “tangible material factors”, but intangibles like networking, prestige of faculty, etc.  When you think about those intangibles, it’s impossible to come up with a real substitute.  Intangible parity as well as material parity.  

d. McLaurin v. Okla. (1950):  As a school policy, can you make people sit in separate areas and use separate facilities w/in a school?  Is the ambit the school itself?  SCOTUS says No.  This doesn’t create equality bc learning is interactive.  

2. Brown v. Board
a. First set of oral arguments: 1952.  Looks like there’s a majority for overruling Plessy.  Frankfurter didn’t want a 5-4 decision.  He didn’t want a dissent.  He thinks w/more time, he can convince his colleagues.  Ask for reargument on five questions a year from the original date.

b. Key questions on reargument:  

i. Did the framers of the 14th Amendment contemplate school integration?  

ii. If not, did they contemplate that the amendment’s language would be interpreted over time to reflect the changing moires of society?

c. The arguments:  Thurgood Marshall v. Davis.  Davis is on 140th argument before the court.
i. Davis trying to protect the status quo.  Arguing for a way of life:  Yosh sees analogy to the same-sex marriage. Basically, he argues in the same terms as Derek Bell:  you’ll lose any achievements you’ve made in black education for the sake of an ideal of racial integration.  Relies on an idea that there can’t be forced association.  Doctrinal: Prior cases left separate but equal intact!  Sees the above cases as precedent for constitutionality of separate but equal. Ethical:  Racial distinctions are the key to history and will always be with us.  For the court to try to supersede them will be at best utopian, at worst destructive of what we have. 

ii. Marshall:  Historical:  the framers believed this (is this true?).  Regardless, the court and congress have the ability to change the status quo. The prior cases showed that separated but equal was “asymptotically approaching” integration anyway; what’s to be afraid of? If we just follow the equalization cases (esp. McLaurin), you’ll have integration anyway. 

d. Court says:  

i. 14th Amendment is murky.  But with the benefit of hindsight, we can tell that Plessy was incorrectly decided.  Intervening evidence has shown that separate but equal education can never be just.  

ii. There’s not a lot of law in the opinion:  basically, court says that the experience of years has shown us that separate is inherently unequal. Relies on psychological evidence for the objective harm that separate but equal does to African-American children.  This was done throughout, in order to contest the part of Plessy where Brown says that if blacks think this stamps them with the badge of inequality, it’s only because they’ve decided to take it that way (the doll study, frex).  Reed (and subsequently Thomas) is concerned that this relies on falsifiable empirical studies.  If we rely on bad psychology, we don’t have a leg to stand on.  
c. Brown analyzed:
i. What did Brown get right?

1. “Hearts and minds of children” bit (p. 901):  “generates a feeling of inferiority as to their status in the communit that may affect their hearts and minds in a way unlikely ever to be undone.”  By the time we get to graduate education, it’s too late.  

2. Does Warren see himself as hurt in that way?  Does segregation hurt white children as well?  

ii. Brown does not establish a right to education.  Opinion hammers on the fundamentality of education, but doesn’t analyze it in doctrinal terms.  

1. Contrast to Loving—violates a fundamental right to marry (due process argument).  

iii. Severs the right from the remedy:  Why?  What’s the strategic judgment? Questions posed for reargument:  what is the remedy?  who should apply it? 

1. Will give the country some time to live under the ideal before they have to live up to the ideal. Brown II produces the “all deliberate speed” formulation.  Courts have leeway in supervision.  No hard targets; you’re allowed to move incrementally. For this reason, a lot of people think this is a fatal mistake.  “More deliberation than speed.”  

2. But Yosh thinks it’s powerful!  Because it lets him articulate the ideal of integration with “crystalline purity.”  
d. Bolling v. Sharpe and Reverse Incorporation
i. Facts:  this can’t be consolidated into the Brown litigation because the schools are federal.  

ii. Why is this less persuasive?  

1. Incorporation:  Bill of Rights travel through the 14th Amendment to apply to the states.  
2. Reverse incorporation:  does the arrow travel the other way?  Problem is that the EPC in the 14th Amt. says that “No State shall…deny to any person within its jurisdiction the equal protection of the laws.”  Can EPC be read through the Due Process Clause (5th Amt) to apply to the feds?  

a. So the two bodies of caselaw are seen to be completely congruent with each other:  EPC loses nothing when “imported” through the 5th Amendment into the fedgov

3. It’s easy, logically, to see an intention of the framers of the 14th Amendment to apply the BOR to the states.  The BOR rights are part of the “privileges and immunities of citizens of the United States.”  Framers amending a prior error:  state exemption. 

4. It’s harder to make a sensical argument, temporally, that the Framers of the due process clause envisioned this as the vehicle by which future amendments that applied against the states should be retroactively applied to the fedgov.  

iii. Basically, main argument is that since the states can’t have racially segregated schools, it would be “unthinkable” to allow the fedgov to do it.  

1. Does this case have to come out this way as a rational extension of Brown?  Maybe you could have founded this in a different set of rights—fundamental right to education, for example, protected under the DPC of the 5th Amendment.  It’s easier to say that the framers believed that the Due Process Clause would change over time than to argue that subsequent enactments binding only the states should apply against the federal government.  
IX. The Development of Heightened Scrutiny for Suspect Classes
a. Levels of scrutiny

i. Strict:  Classification must be necessary and narrowly tailored to a compelling governmental interest.
ii. Intermediate:  Classification must be substantially related to an important governmental interest.
iii. Rational basis:  Classification must be rationally related to a legitimate governmental interest. 
iv. Rational basis is an extremely deferential form of review.  

1. It’s so rare for legislation to be struck down under rational basis that when this happens, it’s actually considered ot be a different sort of review:  “rational basis with bite.” Purely results-dependant—if the legislation actually gets struck down, we assume a stricter standard.  

v. Stark line b/w intermediate and strict on the one hand, and rational basis on the other.  When legislation draws heightened scrutiny, it’s usually struck down. 

b. Korematsu (1944)
i. Predates Youngstown, but underlying idea is that Congress and the President have spoken with one voice. 

ii. Facts:  Korematsu is a birthright citizen of the US.  Refuses and goes into hiding to try to dodge the internment camps. 

iii. “Most rigid scrutiny”:  forerunner of modern strict scrutiny.  Contrast this to 1938, US v. Carolene Products, Fn.4:  rational basis review of legislation passed under the Commerce Clause does not apply when dealing with “discrete and insular minorities”.   

1. Also origin of use of “suspect” (“suspect classification”) for groups that are subject to rigid scrutiny. 

iv. The majority:
1. This isn’t actually about race, because it’s really about sharing the ancestry of someone with whom we’re at war.  Note that he doesn’t draw a distinction bw persons and citizens.  Distinction more fraught here—idea of Asians as the perpetual foreigner.  However, he’s aware of the racial aspect, because he talks so much about it!
2. About race, but we don’t need to worry about it because it’s a de minimis burden (WTF?).

3. Properly constituted military authority:  deference the judiciary owes to the military.  

v. Frankfurter’s concur:  Military deference idea is articulated most strongly here.  Not that there’s a military exception to the Constitution, but that the Constitution has given the warmaking power to the political branches and it is not the judiciary’s job to intervene.  Analogy to commerce power:  almost a political question argument.  

vi. Dissents:  Go straight to the race question.  Murphy:  reasonable relation.  You need more than this in the race context, WHICH THIS IS. What’s the proper standard of review of race and sex-based claims in the military?  
vii. Analysis/questions:  what’s the status of a precedent that’s been publicly reviled, yet not overturned?  
c. Loving v. Virginia (1967)
i. Challenge to VA anti-miscegenation law.  Criminal penalties for interracial marriage. Whites can’t marry non-whites, but Whites can marry Native Americans.  If you’re 1/16th NA and 15/16th White, you’re White.  Also, descendants of John Smith and Pocahontas.  Wha?
ii. The opinion:
1. Discriminates on its face on the basis of race

a. State reponse:  Equal Application Defense.  Both Whites and Blacks and punished equally for violation.  Similarly burdened:  whites also barred from marrying outside their race. This depends on whether you define the act as “marrying a white person” or “marrying outside your race”.  State will then argue that since this applies equally, it receives only rational basis review. 
2. Warren pierces the veil:  Under an EPC analysis, you must look at the objective of a statute that, on its face, makes racial classifications.  In this case, it’s the purity of the white race that’s the focus.  Non-whites are allowed to marry each other.  The goal of this statute is White Supremacy.  This is not a permissible state objective.  Thus, the statute must fall. 
a. Also some reference to a DP right to marry.  Doesn’t get a lot of mileage out of it, however.  
d. Johnson v. California  (2005)
i. Race-based segregation in prison reception centers.  Court found that strict scrutiny applies despite the Turner Doctrine and remanded for a finding of whether the rule passes the test. 

1. Racial classifications receive strict scrutiny even if they’re “neutral”.  

2. Note that “strict in theory, fatal in fact” is in play here:  the CDC doesn’t want strict scrutiny because almost all statutes that classify fall on that basis. 

3. Anti-classification, rather than anti-subordination rationale.  

4. W/r/t the Turner Doctrine, court holds that this applies only to fundamental rights the exercise of which would be inconsistent with incarceration:  complete freedom of the press may be inconsistent with being in jail, but freedom from racial discrimination is not.  

ii. What would be a scenario in which we’d seen a prison as having a narrowly tailored, compelling interest to segregate on the basis of race?  Race-based prison riots.  

iii. Odd moment with the dissents:  Thomas and Scalia say that something less than strict scrutiny should apply in the prison context.  And yet, typically, Scalia and Thomas are the biggest proponents of color blindness. 
e. Morales v. Daly  (2000) (District Court case)
i. Census requires takers to self-identify by race.  Petitioners challenged this as an impermissible racial classification.  

ii. This seems intuitively to be a legitimate, but it becomes more complicated when you run into Oneonta. 

1. It’s not totally simple:  there was a suspect description.  

2. So it’s not assuming guilt on the basis of race, but it is making race the defining factor in casting a dragnet.  

iii. Why don’t these race-based classifications draw strict scrutiny? 

1. Because the court has tied itself to the mast at this point—so they’re not going to apply strict scrutiny because this’ll lead to the statutes/programs being struck down.  If they think it should stand, they have to find that it doesn’t draw strict scrutiny.  

2. Court uses a historical rationale, and also makes some reference to the fact that this isn’t individually identifiable information.  

f. Hernandez v. New York (1991)

i. Rationale for striking Latino jurors was that they wouldn’t accept the official court translator’s version of events.

ii. Plurality opinon (Kennedy):  no majority in this case.  If the strikes had been based on language alone, they might have been cognizable as impermissible race-based discrimination under Batson. 

iii. Prosecutor does not ask, so far as we know, whether all of the jurors speak Spanish. No record that he struck white (?) people for speaking Spanish. 

1. Can language be seen as a surrogate for race in the same way that skin color can be? Is skin color race itself? 

2. Formation cases:  sometimes behavioral attributes can be seen as contributing to an individual’s racial identity. 

iv. O’Conner/Scalia concur:  only intent to discriminate based on race matters.  

v. Multiple concepts of race based on culture, language, behavior, etc.  Not just proxies for race, but race itself.  Closest the Supreme Court gets to a culture-race conception.  
X. Disparate impact
a. Terminology
i. Facially specific: mentions “race” or a specific race.  You can tell the statute’s about race w/o going any further than the “face” of the statute. Things that permit or require individuals to use race as a basis of distinction.  

ii. Facially neutral:  doesn’t.  But can still have a disparate impact on a particular racial group.  Crack cocaine/powder cocaine sentencing distinction, frex. This doesn’t draw the same type of strict scrutiny that a facially specific statute does. 

b. Griggs v. Duke Power (1971)

i. Title VII case, not a 14th Amendment case.

ii. Levels of Scrutiny under Title VII

1. Strict scrutiny (facially specific)=BFOQ test.  Much more stringent test than business necessity.  Really have to show that race was necessary to a particular job.  In the case of race, there’s no bona fide occupational qualification defense.  

2. Not facially specific, but there was discriminatory intent—then you’re back in strict scrutiny/BFOQ land.  

3. Not facially specific, no discriminatory intent—business relation. 

4. You see here that discriminatory intent is not required.  Disparate impact is sufficient to require the employer to justify the policy under Title VII.  Contrast to EPC jurisprudence. 
iii. Facts:  Power company institutes diploma and intelligence testing requirements for a job-training program.  Diploma requirement and test are facially neutral.  Doesn’t say the name of a race or the word race. 
1. Was there discriminatory intent?  It’s not really in the case—appears there wasn’t enough to shunt it back up to BFOQ

2. Disparate impact?  If not, dismiss.  If yes, require the employer to articulate a relationship to business necessity.  In this case, employer couldn’t give one.  
c. Washington v. Davis (1976)

i. Case brought by black applicants for positions as police officers in the District of Colombia.  At the time, Title VII didn’t cover municipal employees, so they sue under the Fifth Amendment.  Appellate court applied the disparate impact standards of Title VII through the Fifth Amendment to this case.  The Supreme Court held that the standards are not identical, and reversed.  

ii. Equal Protection Clause analysis
1. Facial specificity:  If yes, then generally strict scrutiny will apply.  In cases like Oneonta, we see a desire to keep it out of strict-scrutiny land.  This does not concern a facially specific statute:  employment policy.  So strict scrutiny cannot be based on this ground. 
2. Discriminatory intent:  If yes, then strict scrutiny still applies.  If no, we go right down to rational basis.  
3. Where the EPC analysis and Title VII analysis differ:  
a. Disparate impact, standing alone, can’t require a justification from the employer.  There’s no business-relation analysis in an EPC analysis. 

b. Disparate impact can be probative of discriminatory intent.  If the impact is grossly disproportionate, this may indicate discriminatory intent on the part of the state.  

c. No matter how egregious the difference is, in and of itself, it’s not enough to disqualify the practice. 

d. Arlington Heights v. Metropolitan Housing Development Corp (1977)

i. Lays out six evidentiary bases under which you can find discriminatory intent—The Arlington Heights Factors
1. Impact

2. historical background

3. sequence of events leading up to it

4. procedural departures from the normal operation of lawmaking

5. substantive departures

6. legislative or administrative history

ii. But does knowledge of disparate impact mean that you intended to discriminate?  The state’s then on notice—if the state allows the law to remain in place w/o repealing it, are they translating something that was originally neutral to something that does have discriminatory intent?  Maintenance of the policy=discriminatory intent.  Cases split.  
e. Feeney
i. Sex discrimination case.  State of MA vet preference barred women from most upper reaches of the MA civil service. Highly qualified woman kept not getting the job bc she couldn’t overcome the numerical benefit of veteran’s preference.  Sued arguing that knowledge of the disparate impact=discriminatory intent. 

ii. SC said that mere knowledge of a disparate impact=/=discriminatory intent.  Discriminatory intent means that the legislation was passed because of its discriminatory provisions.  Meant to hurt women, not to help vets.  Has to be a pretext for discriminating against women: “tantamount to malice”

iii. Few things today are going to be facially specific.  One of the few things that are:  affirmative action statutes.  Those are still subject to heightened scrutiny, while statutes that use code words aren’t.  

f. Motivation
i. Malign v. benign use of racial classification:  If legislation is facially specific, you’ll get strict scrutiny whether it’s malign or benign.  So if you’re going to discriminate, you need to use metonyms.  Using a facially neutral term, even one that is “coded”, will allow you to protect your legislation.  In the absence of discriminatory language, it is very difficult to ascertain intent. 

ii. U.S. v. Clary  (8th Cir. 1994)
1. Crack v. powder cocaine case.
2. Not facially specific.  
3. Motivated by discriminatory intent?  
a. District court looked to articles introduced by legislators that portrayed crack users as young, drug-addicted, unemployed black men.  Basically, “crack” a metonym for “black people”.  

b. MA v. Feeney:  a law “is unconstitutional only if that effect can be traced to a discriminatory purpose…the decisionmaker…selected or reaffirmed a particular course of action at least in part ‘because of’ not merely ‘in spite of,’ its adverse effects upon an identifiable group.”  No evidence of a racially discriminatory motive. 

4. Court looks for “rational motives for creating the distinction between crack and powder cocaine,” and finds sufficient ones to satisfy it.  Didn’t strictly apply Arlington Heights, but looked at it.  
5. Does Dist. Court actually apply Washington v. Davis here?  This was classed as an “in spite of” rather than a “because of” case.

a. But what kind of statement is necessary to create that type of causal relationship in the record? 

b. What do you do about the possibility of other, legitimate, concerns that might justify the choice?  

iii. Batson v. Kentucky (1986)
1. Use of peremptory challenges to exclude blacks from a jury.  

2. Early test for jury selection cases:

a. Δ must show that he is a member of a racial grop capable of being singled out for differential treatment
b. Must show that in this jurisdiction no one of his race has been summoned for a long time. 

c. “Proof of systematic exclusion from the venire raises an inference of purposeful discrimination because the result bespeaks discrimination.” 

3. Holding:  Post-Swain, Court has recognized that you can make a prima facie showing of discrimination based on facts in your own case.  Absence of a pattern of discrimination doesn’t mean that it doesn’t exist in a particular case.  Thus, a plaintiff can make out a prima facie case by…
a. …demonstrating membership in a cognizable racial group…

b. …showing that the prosecutor used challenges to eliminate everyone of the Δ’s group…
c. …showing that this and other relevant circumstances raise the necessary inference of discrimination.
d. This shifts the burden to the state, which then must “come forward with a neutral explanation.”  Neutral explanation can’t be based on an assumption that the jurors would be partial to members of their own race or be a simple denial of racist intent. 

4. Concurs argued for elimination of peremptory challenges. 

5. Burger dissent:  argued that historical role of peremptory challenges was to provide equal opportunity for either side to discriminate on whatever basis they’d like. 

6. Notes:  “Generation Two” after Strauder v. WV.  Can’t exclude African Americans from juries as a matter of legislative rule.  However, right to peremptory challenges gives you an opening. Basically, you were allowed to strike for anything until Batson. 

a. Now:  if a lawyer uses all of his strikes to remove people on the basis of race, then strict scrutiny will apply.  Strauder redux:  no per se disqualification, but you end up with African Americans consistently being tried by juries w/o African Americans. So after this, peremptories based on race are barred.  Subsequently, they’re barred for gender as well.  
b. Ambiguity about whether this is the right of the defendant or of the excluded juror.  If it’s about the defendant, however, you’re still resting on a troublesome assumption about what people bring to the table due to their racial backgrounds.  
iv. Holland v. IL:  extended Batson to allow any defendant, regardless of race, to raise a claim.

v. Edmonson v. Leesville Concrete:  extended Batson to civil litigation

vi. GA v. McCollum:  extended Batson to peremptory challenges by Δs as well as Ps. 

vii. McCleskey v. Kemp 

1. Race of the victim vis-à-vis the defendant.  

2. Court says:  unless you can show that this bias actually applied in McCleskey’s case, then this study isn’t sufficient to bring a challenge against the death penalty.  Broad demonstrations of racism not sufficient. 

3. Notice how much this is in tension w/fn.11 of Brown v. Board, which relied heavily on empirical evidence.  After this, you’d have to shown an effect on Linda Brown herself. 
XI. Affirmative Action
a. Bakke (1978)
i. Affirmative action may be okay, but quotas aren’t. 

ii. Facts:  UC-Davis med school has a formal set-aside program—16 seats that white people cannot compete for.  

iii. Court fractures 4-1-4.  Brennan 4 vs. Stevens 4, with Powell in the middle.  The 4-justice opinions:    

1. Stevens 4:  don’t reach the constitutional question if you can avoid it!  This is a violation of Title VI, the provision of the 1964 Civil Rights Act:  you can’t discriminate on the basis of race if you’re a program that receives federal funding.  Conditional funding provisions allow them to promulgate Title VI—commerce clause power rather than EPC.  

2. Brennan4:  A lower level of scrutiny than strict scrutiny applies; program is validated.  Intermediate scrutiny should apply. 

iv. Powell’s opinion: ends up being controlling, because he crafts two 5-member majorities. 

1. The appropriate level of scrutiny: The right to equal protection is does not vary from individual to individual, thus strict scrutiny applies in this case.  
2. What interest constitute “compelling governmental interests” in this type of case?  Ameliorative/remedial rationales don’t fly unless you are “redressing the wrongs worked by specific instances of discrimination” (basically, ongoing discrimination by that institution).  Diversity within the student body, however, is a valid rationale.    

3. Race as a plus factor may be valid, but set-asides aren’t.  
a. Why does this get to part of the holding?  Because the SC overruled a lower court’s injunction barring the use of race as a plus factor. 

4. Precedential status of Bakke, since only one justice wrote the controlling opinion, was under debate until Grutter.  
b. Fullilove (1980)
i. Minority business contracting program:  upheld under either strict or a lesser form of scrutiny.  Federal government might have a different institutional competence to pass affirmative action legislation because of the rider to EPC that allows enforcing legislation to be passed.
c. Wygant (1986)
i. First hired, last fired program.  But w/i the program, minorities fired after whites.  Both a societal-remedial and a role-modeling argument in this case.  However, the role-modeling argument is currently out of vogue. 

ii. Role-modeling argument different, yet similar to a diversity argument.  Role-modeling only applies to those within the educational environment as authority figures, while diversity applies to students as well. 
iii. Court applied strict scrutiny and rejected these as not compelling arguments.  

d. City of Richmond v. Croson (1989)

i. City of Richmond’s Minority Business Utilization Plan:  Prime contractors must subcontract at least 30% of their business to a MBE, as defined by statute.  

ii. O’Connor applies strict scrutiny (IV: “…it is almost impossible to assess whether the Richmond Plan is narrowly tailored to remedy prior discrimination since it is not linked to identified discrimination in any way.”)

1. Problem:  this program isn’t limited to remedying the effects of past discrimination by the City of Richmond, but rather reached out to the entire US.  It’s relatively uncontroversial that if you are an entity who engaged in past discrimination with continuing effect, then you can engage in remedial affirmative action.  This is a compelling state interest.   

a. However, the predicate facts don’t establish a presumption of past discrimination.  The city needs to measure percentage of projects assigned based on disproportion to number of qualified MBEs, not population, for example.  National report =/= local discrimination.  She knocks out all of the rationales for the program.  

2. O’Connor also writes (but doesn’t get a majority) that Richmond could show that it had been a “passive participant” in a system of discrimination by the construction industry, it could take steps to remedy that.  This brings a very broad range of things into the authority of the state, because of the interaction between the public and the private.  This is not current SC doctrine!  Your bad acts must be implicated—not someone else’s!  

a. Basically she’s afraid of an affirmative action program that is “vast in its scope and eternal in its duration”.  Must you continue a program until the percentage of minority contractors = the percentage of the population that are minorities?  But what are the non-racist explanations for why this would happen?  You need a “thicker” explanation of what race is.  Like Koreans in the grocery industry:  path dependence, not an essential Korean talent for grocery-ing.  

iii. 1990 status quo

1. State benign programs will get intermediate-ish scrutiny (Brennan 4 in Bakke)

2. Fed benign programs as well (Metro Broadcasting)

iv. 2006 status quo

1. All types get strict scrutiny!  

2. How did we end w/strict scrutiny out of Croson?  It looks like five justices sign on to strict scrutiny in IIIB.  
e. Metro Broadcasting (1990)

i. Upheld Federal affirmative action in FCC licensing policy.  Brennan applies intermediate-ish scrutiny, but doesn’t specify exactly why, and calls diversity in broadcasting “at the very least, an important governmental objective.”  Notes that the powers of the fedgov are greater than those of the state because of its mandate to pass enforcing legislation.

ii. O’Connor dissents and argues that this merely refers to the ability to pass different types of remedial legislation, not to pursue purposes beyond remediation.  
f. Adarand Constructors v. Pena (1995)

i. Overruled Metro Broadcasting.  Strict scrutiny will apply to both federal and state affirmative action programs.  Any racial classification will receive strict scrutiny, even if it’s “benign.”  Note the strong anti-classification language and rejection of the anti-subordination rationale.  
ii. Consistency:  “the principle of consistency simply means that whenever the government treats any person unequally because of his or her race, that person has suffered an injury that falls squarely w/in the language and spirit of the Constitution’s guarantee of equal protection.”  So strict scrutiny will apply, regardless of who benefits and who is burdened. 

g. Grutter v. Bollinger (2003)

i. Facts:  University of Michigan law school had an affirmative action policy.  Admissions based on individual evalution of each applicant, but had an expressed policy of seeking to “enroll a critical mass of underrepresented minority students.”  Grutter was denied admission to the law school and subsequently sued, arguing that the university’s admissions policy used race as a “predominant factor”, thus giving a significant statistical advantage to members of minority groups. 

ii. Holding:  Student body diversity is a compelling state interest that can justify a race-based affirmative action program
1. Interests analysis:  Law school and amici compellingly demonstrate the value of diversity in the classroom. Diversity a compelling governmental rationale.  Court traditionally defers to the academic judgments of universities w/i constitutional limits.  Universities “occupy a special niche in our constitutional tradition.” 

2. Tailoring analysis: Lack of specific numerical quotas key: “To be narrowly tailored, a race-conscious admissions program cannot use a quota system—it cannot insulate each category of applicants with certain desired qualifications from competition with all other applicants.”   Race or ethnicity may be considered as a “plus” factor.  Broad view of diversity; highly personalized analysis

a. “Some attention to numbers does not transform a flexible admissions system into a rigid quota.”  

b. Narrow tailoring does “not require exhaustion of every conceivable race-neutral alternative.”  Does require serious consideration of other paths.  Other alternatives (lottery, reduced reliance on LSAT and GPA) would require sacrificing the other compelling end of having an elite school.  Wouldn’t be able to have the character of school that they currently have.  

iii. Thomas:  “Aesthetic diversity” argument.  Sees this as a form of paternalism and a form of racism.  “…every time the government places citizens on racial registers and makes race relevant to the provision of burdens or benefits, it demeans us all.”  The Frederick Douglas argument.  No meaningful difference b/w the “critical mass” justification and racial balancing.  

1. Michigan has no compelling state interest in maintaining a public law school, not to mention an elite one.  This manufactured state interest then leads ot the need to use standards that will produce discriminatory outcomes.

2. Thomas’ allusion to the VMI case:  Court struck down VMI’s men-only policy.  Thomas notes that it’s funny that the court refused to defer to VMI but looks to “academic discretion” here. 

a. Yosh also thinks he scores points by point out that the Constitution will mean the same thing in 25 years that it does now. 

h. Gratz v. Bollinger (2003)
i. Undergraduate admissions at MI ranked applications on a 150-point scale, a points “bump” was givern for being a minority.  20 points were awarded to minorities and athletes.  This was more points than a MI resident, an outstanding essay, or personal achievement.  In addition, applicants could be pulled out and “flagged” for individual assessment.  It’s not the simple fact that points are given that leads to the invalidation of this program.  It’s that the racial plus factor wasn’t in line with the other bumps that were given.  Numerical programs per se are not impermissible.  What looks like race as a plus factor vs. race as a set-aside? 

ii. Holding:  Unlike Grutter, the policy fails in this case, because it “does not provide such individualized consideration.”  The points bump is sufficient to make race a determining qualification.  The flagging system isn’t sufficient to help this through strict scrutiny, because it’s the exception, not the rule.  Administrative difficulties can’t make this constitutional.

iii. Souter dissent:  This lets all applicants compete for all places.  There are other sources of points.  The nature of admissions means that race must be considered in a way that increases some applicants’ chances for admissions.  Is it better to leave this vague or to state clearly how much of a value it is? This is just treating the “candor” of the admissions plan as an Achilles heel. 

iv. Ginsburg dissent:  We shouldn’t be applying strict scrutiny to this typ eof race-based classification.  We still have to overcome the effects of legal racial discrimination.  Race is a suspect category not because of an inherent impermissibility, but because this is a category that has “to our national shame been drawn for the purpose of maintaining racial inequality.”  Doing so for purposes of racial equality is permissible.  Anti-subordination argument.   

i. Link between context and rationale
i. Contracting context tends to be linked to remedial rationale

ii. Education/broadcasting context tends to be linked to diversity rationale

1. Exchange of ideas motive, whereas in contracting nobody expects different races to have different theories of building stuff. 

2. Diversity casts minorities as individuals with gifts, rather than grievances.  Even the white person benefits from a diverse classroom.  
j. Gotanda’s taxonomy of race
i. Status race:  intrinsic superiority of one race over another.  Jim Crow. 

ii. Formal race:  race is nothing more than a bloodline or skin color and doesn’t have an entailment.  No difference bw people of different skin colors aside from skin colors.  This what Thomas means when he calls this “aesthetic.”  

iii. Historical race:  history has created differences that are “artifacts of history.”  Differences don’t inhere in the race itself, but are products of the history that the races have had with each other.  Remedial rationale for affirmative action often relies on historical race.  Adherents to a “historical race” theory believe that “formal race” ignores these differences.

iv. Culture race:  cultural differences; race as a “thicker” concept.  Distinguished from historical race bc historical race is focused on history of racial subordination.  Tracks remedial rationale, while culture race tracks the idea that different races bring a cultural diversity to the table.  Focuses on racial minorities as individuals who bear gifts, not bring grievances. 

v. In status race v. formal race distinctions, we see the pre-affirmative action debate.  Strauder v. WV can be seen as an attempt to replace a concept of status race (blacks are unfit to serve on juries) with formal race (there is no distinction, at least w/regard to jury service).  

1. But if you frame Strauder as a right of the defendant not to have members of his own race excluded from the jury, then the conception of race rests on something more complex than status or formal race:  maybe the history of discrimination that blacks have suffered will enable the juror to understand the biases at play (historical race) or maybe there will be a culture commonality of understanding that would not be present with a white juror (culture race). 
XII. Origins of Heightened Scrutiny for Gender
a. Background 

i. Sex discrimination tacked close to race discrimination in many ways.  Both women and African Americans denied political rights (voting, holding office, serving on juries, etc).  “Couverture”

ii. History of “romantic paternalism.”

1. Separate spheres argument: Bradwell v. Illinois:  right to be lawyers denied because basically this isn’t what women are good at, basically.  Because I like women so much, I don’t want them to become lawyers!

iii. Two waves of feminism:

1. Suffrage movement:  19th Amendment.  Countering ideas of couverture, “nullification”.  Debate over whether this was to be read broadly as a norm or narrowly as a rule; rule won out.  Women had the right to vote, but that was it. 

2. Second-wave (1960s-1970s) feminism:  Three planks:  reproductive autonomy, equal pay for equal work, work-family balance.  

b. Reed v. Reed
i. Distinction relies on an archaic and overbroad stereotype

ii. Primary justification is administrative convenience.

iii. Struck this down under rational basis. 

1. Note that this is similar to what’s going on in the disability/sexual orientation context. 

2. “Rational basis with bite”—less than strict/intermediate scrutiny, but more than rational basis. 
c. Frontiero v. Richardson

i. Facts:  Benefits packages for armed forces members.  Men automatically get benefits for their wives, but women have to demonstrate the dependent status of their husbands in order to get benefits. 

1. “Parade of male plaintiffs” in these early cases—it’s arguably a man who’s being disadvantaged here.  See Craig v. Goeren, Hogan, etc.

2. Similar to Reed v. Reed:

a. Sex is a but-for in the assignment of these benefits

b. Major justification is administrative convenience

3. This will be a reverse-incorporation, EPC of the 5th amendment case, because this is a federal actor.  

a. Opinion doesn’t really consider that the analysis might be different. 

4. Note that there’s no military deference here.  Typically, when the military is subjected to an EPC case, the military wins. This isn’t w/in the “core institutional competence” of the military, however. That strengthens this. 

a. Recall that deseg of the military was done by executive order, so this didn’t have to come to the fore. 

ii. Plurality of the court gives sex-based discrimination strict scrutiny.  NOT a majority opinion—three dissenters on the application of strict scrutiny, who argue in part that the court should hold off until the ERA goes to ratification.  

1. Administrative efficiency is not a compelling governmental interest.  

iii. How does the Frontiero court see this as similar to race discrimination? 

1. Sex as an immutable characteristic:  “Moreover, since sex, like race and national origin, is an immutable characteristic determined solely by the accident of birth, the imposition of special disabilities upon the members of a particular sex because of their sex would seem to violate the basic concept of our system that legal burdens should bear some relationship to individual responsibility.” 

a. However:  we discriminate based on immutable traits all the time.  Must have perfect vision to be a pilot.  Have to qualify on the ASVAB for whatever specialty you want. This is different, because this is irrelevant—distinction without a difference.   
2. Historical discrimination:  look to the separate spheres and paternalism arguments. Court points to similar situation—inability to vote, serve on juries, hold property, etc.  Romantic paternalism had the effect of putting women not on a pedestal, but in a cage. 

3. Discrimination against women continues:  “it can hardly be doubted that, in part because of the high visibility of the sex characteristic, women still face pervasive although at times more subtle, discrimination in our educational institutions, in the job market and, perhaps most conspicuously, in the political arena.” 

a. But women aren’t discrete and insular minorities!  Does this make sense? 

i. Access =/= equality.  “Representation in the nation’s decision-making councils” is not equal. 

d. United States v. Virginia (The VMI Case), 1996

i. Suit brought on behalf of a potential female applicant by the Attorney General (United States v. Virginia)

ii. Craig v. Goeren the precedent most on point:  a sex-based classification must be substantially related to an important governmental goal.  

1. Cf. strict scrutiny standard:  “narrowly tailored” to a “compelling” governmental interest.  Intermediate scrutiny still much closer to strict scrutiny than to rational-basis review.  See Michael M. and Nguyen as outliers. 

iii. VMI argues no EPC violation because it has provided a comparable institute for women (VWIL).  Dist. Ct. accepted this as comparable.  

1. Ginsburg views separate but equal as potentially viable in the sex context in a way that she doesn’t in the race context,  but finds that this does not meet that standard. Fn. B: valuable educational role of single-sex education, but you must provide it to all.  This is a unique educational institution, and VWIL’s not up to snuff. 

iv. The interest:  Diversity of educational venue
1. Court says:  this may be an important governmental interest, but it’s not factually present in this case.  All of the evidence demonstrates that the reason that VMI is all male is not for diversity purposes, but rather because of archaic.

v. The interest:  Protecting the adversative training method
1. Court says:  the adversative training method is at the core of VMI’s mission and is an important governmental interest, but the exclusion of women is not necessary to maintain this.  The idea that women would not thrive under these circumstances rests on an archaic and overbroad stereotype.  Fails on the tailoring half of the analysis.
e. Heightened scrutiny for gender after the VMI Case
i. VMI case is often seen as ratcheting up the level of intermediate scrutiny.  

ii. Ginsburg’s repeated invocation of the language of the “exceedingly persuasive justification.”  This is not the standard language of intermediate scrutiny:  substnatially related to an important governmental interest.  

1. This is language from the Feeney opinion.  Court said an exceedingly persuasive justification would be required.  

2. So this is what Rehnquist objects to:  this used to be the description of why it would be so hard to meet the “important governmental interest” test.  p. 1239.  Rehnquist doesn’t like the imprecision in the language.  

iii. This matters because there are indications that Ginsburg is trying to raise the bar for intermediate scrutiny.  See p. 1238.  We can’t legislate according to the norm.  Even if we have an accurate generalization about the way that women are, some women may be exceptions and you cannot have a categorical bar that qualifies women who want to and are qualified to engage in this activity.  

1. Prior to this, only a substantial relationship bw sex based classification and the governmental purpose was required.  This seems much more to go to “narrow” or “necessary” tailoring.  

2. This has potentially a very wide reach.  Ginsburg leaves it elliptical, but nor does she completely conceal the possible reach.  It looks like the old test, but she’s signalling the fact that she’s pushing the intermediate scrutiny standard towards strict scrutiny.  

iv. It looks like Ginsburg is saying that if there’s a remedial purpose and a true diversity of opportunities, then separate but equal might be okay.  
f. Real biological differences:  Geduldig v. Aiello (1973)

i. Pregnancy discrimination is not sex discrimination. 

g. Real biological differences:  Michael M. (1981)

i. Facts:  CA statutory rape statute made it illegal for a man to have sex with an underage woman, but not for a woman to have sex with an underage man. 

ii. Important governmental interest:  preventing teenage pregnancy

iii. Substantial relationship:  court says that this rests on real biological differences.  Women bear the burdens of teenage pregnancy, while men don’t necessarily.  If a woman has sex with a man, she knows that she could get pregnant.  This will chill her from having sex with a man.  This is not an asymmetry of human creation, but rather of nature. 

1. The statute is attempting to cure that asymmetry by creating an asymmetry in the opposite direction. 

iv. Is this case justifiable as a real differences rationale?

h. Nguyen (2001)
i. US law allowed the illegitimate child of a female American citizen born outside the US to become a citizen automatically.  The foreign-born child of a male American citizen, however, only becomes a citizen if he declares paternity prior to 18 yo. 

1. The citizen father has to go through certain procedures that the citizen mother doesn’t have to. 

ii. Facial sex-based distinction, so we are in Craig v. Goeren Land, not Feeney-Land.  Keep everything else constant but for sex, and the results would be different.  

iii. Important governmental interests:

1. Ensuring knowledge of the child’s birth before citizenship is given.  Mothers, due to RBD, know that they’ve had a child.  You have to show that you knew of your child.

2. Before we give the gift of citizenship, we want to ensure that there’s a relationship bw that child and the United States.  You have to be aware of the child’s birth to create this link. 

iv. So narrowly tailored =/= necessary, but it’s a closer fit.  Under a narrow tailoring requirement therefore, if there were a better, sex-neutral proxy, that would be more likely to be required.  Substantially related is a looser standard than narrowly tailored.  
XIII. The Renaissance of Substantive Due Process
a. Background
i. Calder v. Bull (1798):  constitutional rights can exist outside the text of the constitution or can be implied from the “basic constitutional order, the fundamental narratives of American history and American identitity, the common and honored traditions of the American people, or the deepest meanings of liberty and equality in a free and democratic republic.”  

1. These may be grounded in the Privileges and Immunities Claues, the DPC of the 14th, or presumed by the 9th Amendment. 

ii. Economic substantive due process came to an end with Lochner.  However, in the Lochner era, the Court often protected interests with a “significant noneconomic component.”

1. Meyer v. Nebraska:  parochial school teacher convicted under a state law that barred teaching foreign languages to young children.  McReynolds, discussing the liberties included in the 14th Amendment, said:

a. “Without doubt, it denotes not merely freedom from bodily restraint, but also the right of the individual to contract, to engage in any of the common occupations of life, to acquire useful knowledge, to marry, establish a home and bring up children, to worship God according to the dictates of his own conscience, and generally to enjoy those privileges long recognized by common law as essential to the orderly pursuit of happiness by free men.”  

2. Pierce v. Society of Sisters:  Oregon law required children to attend public school.  McReynolds said:  “We think it entirely plain that the Act of 1922 unreasonably interferes with the liberty of parents and guardians to direct the upbringing and education of children under their control…The child is not the mere creature of the State; those who nurture him and direct his destiny have the right, coupled with the high duty, to recognize and prepare him for additional obligations.”

iii. Court abandoned economic due process after 1937, but was less quick to abandon the non-economic rights it had begun to protect via the DPC. 

1. Skinner v. Oklahoma:  statute that subjected repeat felony offenders whose crimes involved “moral turpitude” to sterilization.  Court overturned the statute on the ground that:

a. “We are dealing here with legislation which involves one of the basic civil rights of man.  Strict scrutiny of the classification which a State makes in a sterilization law is essential, lest unwittingly or otherwise, invidious discriminations are made against groups or types of individuals in violation of the constitutional guarantee to just and equal laws.”

2. Aptheker v. Secretary of State:  a law barring the issuance of passports to members of the Communist Party “sweeps unnecessarily broadly and thereby invades the area of protected freedoms” including the right to travel, which the court held to be implicit in the Fifth Amendment. 

b. Substantive due process and reproductive autonomy:  Griswold v. Connecticut, (1965)

i. Facts:  Connecticut statute criminalized the use of contraceptives.  Defendants, the Executive Director and Medical Director of Connecticut Planned Parenthood, were convicted under the law and fined for providing contraceptives to married couples.  Challenged the law on 14th Amendment grounds. Court ruled that Δs had standing to raise the constitutional claims on behalf of their married clients. 

ii. Fundamental rights and the penumbra analysis
1. Constitution has been read to guarantee many rights not explicitly included.  “Without these peipheral rights, the specific rights would be less secure.”  For example, freedom of association and privacy in one’s associations have been recognized as a peripheral First Amendment right:  “The First Amendment has a penumbra where privacy is protected from governmental intrusion.”  

2. A number of these penumbras suggest the existence of a general “zone of privacy,” which may be found in the Ninth Amendment’s protection of the “rights retained by the people.” 

3. Marriage is a “relationship lying within the zone of privacy created by several fundamental constitutional guarantees.”  By banning, rather than regulating, contraceptives, the law has the “maximum destructive impact upon that relationship.”

a. Court has previously found that the government may not, even in pursuit of a legitimate end, “sweep unnecessarily broadly and thereby invade the area of protected freedoms.”  

iii. Avoiding Lochner-ization
1. We don’t sit as a super-legislature on economic issues (contracts), but we do with respect to privacy rights!  This law is an affront to the privacy right. 

a. But why would we assume that the sphere of privacy would be given more protection than the sphere of commerce?  You need an additional argument to tell us why we’re more solicitous of privacy rights than of commercial rights, since neither is guaranteed by the C. 

2. Penumbras idea:  Rights created by the “shadows” of the enumerated rights. 

a. 1,3,4,5 amendments have “shadowy emanations”—so the 1st Amendment right of assembly creates the right to relational privacy within a political meeting, for example.  3rd Amendment anti-quartering right casts a “space/place privacy” shadow.  They all cast shadows; the area of overlap is “privacy”.  Once that area of overlap becomes so “intense”, it becomes a right of its own. 

b. 9th Amendment doesn’t guarantee any specific right, but is useful as a canon of construction.  Tells us that there are unenumerated rights in the constitution.  Sort of authorizes the ejusdem canon (exemplary, rather than exclusive) over expressio unius.  Arbitrates bw the two in favor of ejusdem generis.  

c. One way of ascertaining those rights guaranteed by the 9th Amendment w/o falling afoul of Lochner is to look at the shadowy emanations of the other rights. How do you preserve the unenumerated rights?  This is the way to find the middle place in the continuum.  It is, nonetheless, a limiting principle.  

iv. Harlan concur:  ground this in the 14th Amendment.  This statute offends due process by taking away rights “fundamental to the concept of ordered liberty.”  See my dissent in Poe v. Ullman. 
1. Due process “has not been reduced to any formula; its content cannot be determined by reference to any code  The best that can be said is that through the course of this Court’s decisions it has represented the balance which our Nation, built upon postualtes of respect for the liberty of the individual, has struck between that liberty and the demands of organized society…The balance of which I speak is the balance struck by this country, having regard to what history teaches are the traditions from which it developed as well as the traditions from which it broke.  That tradition is a living thing.”

c. Reproductive autonomy cont’d:  Eisenstadt v. Baird (1972)

i. Facts:  State law allowed married persons to get contraceptives from a medical professional; single persons were not allowed to get contraceptives from anyone to prevent pregnancy but could to prevent disease. 

ii. Brennan:  The statutory distinction between married and single persons did not rationally further a legitimate state interest.  

1. “If the right of privacy means anything, it is the right of the individual, married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or begt a child.”  

2. Eisenstadt reframes the privacy right protected by due process as a right that the individual has to make decisions about childbearing.  The marital/couple concept just highlights the concurrence of those two interests.  

iii. Eisenstadt and the development of substantive DPC jurisprudence
1. Eisenstadt uses an EPC move:  irrational to secure this to married and not to unmarried people.  Toggling away from the textual modality to the doctrinal modality.  Griswold gets the foot in the door via textual analysis—Douglas uses text as a limiting principle.  Eisenstadt ignores the penumbra analysis and uses Griswold as doctrinal authority.  

a. Griswold as a beachhead.  Doctrine then takes on a life of its own.  

b. By the time we get to the late cases (like Lawrence v. Texas in 2003), the court is talking about a fundamental right to sexual intimacy.  Privacy is actually seen as too possibly limited.  

2. What kinds of privacy are guaranteed by these cases?  What’s the definition that determines what’s protected and what’s not?

a. Zonal (space/place)

b. Relational

c. Decisional

d. Informational

3. What does the penumbra analysis invoke?  The amendments invoked center on zonal privacy (3d Amt, 4th Amt), relational (1st Amt right to assembly), decisional (1st Amt, 5th Amt).  Douglas emphasizes the zonal and the relational:  “sacred precincts of the marital bedroom”.  Sacred precincts=zonal, marital=relational.  
d. Post-Eisenstadt cases
i. Carey v. Population Services International:  The “teaching of Griswold is that the Constitution protects individual decisions in matters of childbearing form unjustified instrusion by the State.  Restrictions on the distribution of contraceptives clearly burden the freedom to make such decisions.”  (Struck down a law barring the distribution of contraceptives of any type by anyone other than a pharmacist.  Also an age restriction—what about that?)

ii. Zablocki v. Redhail:  Struck down a statute barring persons with non-custodial dependent children to marry unless they received counseling and made certain showings about support.  This wasn’t a “rational means of enforcing support obligations.”  EPC decision as opposed to DPC decision—distinction? Was this because it distinguished bw people with children and people w/o children?

e. Substantive due process and the family:  Michael H. v. Gerald D. (1989)
i. Facts:  Carole and Gerald were married.   Carole had an affair with Michael and gave birth to Victoria.  Gerald was the father on the birth certificate and treated Victoria as his daughter.  However, a blood test indicated that Michael was Victoria’s father.  Carol and Michael lived together for a while, and he presented Victoria as his daughter.  She referred to him as her father.  When Carole and Gerald moved back in together, Michael was barred from visiting Victoria.  He filed a “filiation action” in CA court; Victoria’s guardian ad litem cross-complained that Victoria had a right to a relationship with both fathers.  

ii. Michael’s constitutional challenges:

1. The fundamental right:  The law deprives him of procedural due process by “terminating his liberty interest in his relationship with his child” without a hearing.

a. Court:  this isn’t actually a procedural statute, it’s a substantive one based on a public policy choice by the state:  not to disturb the integrity of the family unit.  Thus bars inquiries destructive of the family’s “integrity and privacy.” 

2. The state interest:  Plaintiff argues that as a matter of substantive due process, the protection of Gerald and Carole’s marital union is an insufficient state interest to support terminating the relationship he has established with Victoria. 

a. This is predicated on the assumption that he has a constitutionally protected liberty interest in his relationship with Victoria.  It’s hard to define, but “we have insisted not merely that the interest denominated as a “liberty” be “fundamental”…but that it be an interest traditionally protected by our society.”
b. Biological parenthood, as an “isolated factor” is not enough to establish this sort of liberty interest.  The “unitary family”, whether married or unmarried, is the nexus of these rights.  

c. Question is whether the relationship bw Michael M. and Victoria is of the type that has hisorically been given societal protection.  It hasn’t.  Tradition would protect the relationship bw Gerald, Carole, and the child they acknowledge to be theirs against Michael’s claim. Very long historical tradition of presuming the paternity of a child born to a married woman.  Legitimate state interest in doing so.
d. Michael seeks more than a simple declaration of his paternity—he wants a declaration that will entitle him to parental rights.  No case has ever allowed such rights when a child is born into an extant marital union to parents who want to claim her.  Distinguished from the case of an unwed mother whose subsequent husband wishes to adopt a child. 

3. Fundamentally, this is a question of legislative policy, not constitutional law.  No protected liberty interest here. 

iii. Choosing the level of analysis:  Footnote F of Scalia’s majority opinion
1. Defense of the level of specificity selected in analyzing the liberty interest:  the rights of an adulterous father, rather than “parenthood”. 

2. Dissent has no basis for choosing a level of generality.  Majority refers to the most specific level of analysis at which a “relevant tradition protecting, or denying protection to, the asserted right can be identified.”  

a. Note:  This is a necessary position in order to defend Bowers v. Hardwick.  W/r/t Bowers v. Hardwick, argument is that if there is a history of specific, on-point statutes, you must go to that level of specificity.  

b. If there were no societal traditions about the rights of the natural father of a child born out of an adulterous relationship, then we’d go to a more general level, but here there is a history of on-point legislation.  So we’re at “right to parent as adulterous biological father”, not at “right to parent as a natural father.”

c. Steps:  What’s the most specific level at which we can define the right?  Once we’ve defined that, what is the traditional treatment of that right under law? 

3. Specificity is necessary because otherwise there are no criteria for selecting a level of analysis.  The judge’s opinion dictates, rather than reflects, societal tradition. 
f. EPC v. DPC perspective on rights
i. EPC and DPC:  different relationships to history.  Under EPC, a history of discrimination will cut for a minority group.  Under DPC, it will cut against them. 

1. So under EPC, a history of discrimination is one of the prongs of the test.

2. Substantive DP:  if you’ve always been discriminated against, that means there’s no history/tradition protecting the right that you’re claiming.  

ii.  Substantive due process rights are either things deeply rooted in the nation’s traditions and liberty or implicit in the concept of ordered liberty (this is from Bowers v. Hardwick).  Suggests both forward and backward looking DP rights.  

1. Scalia later treats this as an “and”, but the text is clearly disjunctive.

iii. The general way in which we approach the first question under substantive due process analysis is backward-looking.  
XIV. The Right to Reproductive Autonomy
a. Roe v. Wade (1973)

i. Texas criminal abortion law banning procuring an abortion. 

ii. Grappling with the idea of an unenumerated right to privacy that protects this.  

1. So last year, we looked at penumbra analysis:  textual in nature.  

2. Is a substantive due process right deeply engrained in our nation’s history or implicit in the concept of ordered liberty?

iii. A right deeply engrained in our nation’s traditions and history:  Blackmun spends much of this opinion laying out the history of abortion legislation: not as negative as you might think!  Really, this isn’t particularly persuasive.  “History doesn’t uniformly condemn abortion” =/= “history supports a right to abortion.” This doesn’t support a claim that this right is deeply supported in our nation’s traditions and history. 

1. Why not just say, Upon reflection, this is implicit in the concept of ordered liberty?

iv. State interests:  Court recognizes the interest in protecting maternal health and the interest in potential life.  

v. The trimester framework:  

1. In the first trimester:  the state cannot regulate because it’s w/i the medical expertise of the doctor to say if the woman needs an abortion.  So this still isn’t a tremendously woman-oriented statute.  

2. In the second trimester:  state can regulate to protect the health of the mother. 

3. In the third trimester:  state can regulate to protect potential life

a. Health of the mother flips against abortion in this case, because risks of abortion now exceed the risks associated with a regular delivery.  So long as there’s an exception for the life of the mother, the state can bar abortion

4. Trimester framework can’t survive over time; medical advances will push it.  “Collision course”:  viability line shifts back, maternal health line stretches forward.  Do we jettison the trimester framework?  
b. Planned Parenthood v. Casey  (1992)

i. Focus on stare decisis:  justices in the joint opinion (Kennedy, Souter, O’Connor) argue that they are bound by stare decisis in this case.  Future cases on stare decisis will go back to this discussion of when cases should/should not be overruled.  

ii. The right is worthy of preservation, but the trimester framework is not.  Explicitly say that this isn’t the core of Roe.  Jettison this for the “undue burden” standard.  Focus is still on the state interests in maternal health and potential life
1. Pre-viability, the interest is the woman’s

2. Post-viability, the state can regulate due to its interest in potential life. 

3. BUT! The state can’t regulate in a way that creates an “undue burden” for the woman. 

4. The medical emergency provision is okay – no undue burden on the right. 

5. The informed consent is okay – state interest in maternal health and potential life is sufficient here. 

6. The spousal notification is struck – due to the risks many women face from their partners, this would pose an undue burden. 

7. Parental consent is okay – maternal health and interest in parent/child relationship; has a bypass. 

8. Part of the recordkeeping struck – would once again expose women to interpersonal violence; thus would pose an undue burden.  

iii. The shifting majority in Casey
1. The stare decisis test is for the court. 

2. The undue burden standard is not for the court.  It’s a joint opinion, but it’s not a majority of the court.  So we don’t end up with a majority saying that this is the standard now.  But justices go in and out on the application of that standard to the PA act. 

a. Undue burden standard has since garnered a majority of the court:  Stenberg v. Carhardt.  

iv. Casey & Stare Decisis
1. O’Connor lays out the prudential and pragmatic stare decisis factors

2. Contrast this to Lopez:  under the Commerce Clause, if you didn’t take it through the Lopez test of a substantial impact on interstate commerce, you’d be wrong.  

3. In Lopez, court says “this is the test.” 

4. In this case, the court says, “these are helpful.”   So it’s not that surprising that they don’t get a lot of subsequent attention in Adarand, Lawrence, etc. 

5. Factors:

a. Workability:  judicial rule in the prior case has proven unworkable.  This is the workability of the judicial rule, not of the statute!

b. Reliance:  the paradigm instance in which we care about reliance is in the commercial context.  People rely on certain baseline rules of conduct.  So it doesn’t matter if we drive on the left side or on the right side—it matters that we drive on the same side. Commercial context: less concern about “correctness”; more concern about settledness. 

i. Court sees reliance interests in fundamental rights:  a generation of people have structured their social and economic lives around the Roe decision.  The ability of women to participate in society depends upon the ability to organize their reproductive lives.  Toggle bw reliance interest of individuals and reliance interests of women in knowing that their social and economic equality has been protected.  This is a movement away from Roe.  Looks a  bit like EPC—rather than like your DP rights vis-à-vis your doctor. 

c. Changes in doctrine:  So if the doctrine has moved away from an opinion, even if it hasn’t flatly overruled a case, that can be a factor encouraging overruling it. 

d. Change in fact: Sociological change in view about the facts would be sufficient.  Yosh thinks this is how the idea of error creeps in.  Plessy is the example:  we think it was wrong when it was decided, but perception of facts had to change enough for us to see it. 

6. Courts aren’t required to apply these factors, but this decision has been very influential in terms of thinking about stare decisis.  

a. Yosh has found that tactical decision tends to be not to brief these heavily, bc the court doesn’t really rely on them so much.  But the litigants aren’t in the same place as the SC; maybe they should go for it.  

7. Relationship bw the factors and time:  

a. Reliance interest grows the longer something remains on the books.  Scalia believes in overruling things quickly—don’t allow reliance interests to accrete.

b. Changes in fact:  in this case, the reasons to overrule grow with time. 

8. “a belief that a case is wrongly decided” isn’t enough.  This is probably embodied in the “facts have come to be seen differently” factor. 

a. Obviously, if you’re considering whether a case should be overturned, you think it’s wrong.  

9. Constitutional vs. statutory stare decisis:  when the court is interpreting a statute and the legislature thinks that’s incorrect, the legislature can do something about that.  In constitutional cases, there is no option for legislative override.  

a. Pregnancy discrimination the prime example:  Congress can’t make pregnancy a protected state under EPC, but it can make it illegal.  

b. Many members of the court believe in relaxing stare decisis rules in the constitutional context because it’s harder to “fix” the results.   

XV. Sexual Orientation:  Privacy and Equal Protection
a. Bowers v. Hardwick (1986)
i. GA sodomy statute facially neutral—applies equally to same and cross-sex couples.  Single act of sodomy, whether consensual or not, regardless of sex or marital status, incurs a penalty of up to 20 years in prison. 

ii. The case proceeds even though the prosecution has been dropped, because Michael Hardwick could have been prosecuted at any time for this crime.  The fact that the prosecution didn’t go forward didn’t remove the threat.  Original plaintiffs included an anonymous cross-sex couple.  

1. Baker v. Wade:  similar prosecution in Texas.  Whether or not to consolidate these?  Difference was that in Baker v. Wade, sodomy statute was sex-specific: it’s not actionable as sodomy unless you’re a same-sex couple.  

2. In this case, your options would be to bring an equal protection claim, making a Loving-esque claim, or to make a claim of sexual orientation discrimination. 

3. Tribe decides not to consolidate these cases.  He believes that the Justices will see themselves in Bowers v. Hardwick.  Wanted to leach out the gay component of the case:  this isn’t about an equality right, it’s about a liberty interest that we all have.  

iii. The plaintiffs’ attempt to frame this as a liberty interest in intimate privacy under the DPC goes awry.  At oral argument, Bowers admits that as applied to heterosexuals, the statute is unconstitutional.  Says he would never prosecute a heterosexual couple under the statute.  Wants to limit this to homosexuals, even though the statute on its face is not limited.  

1. Court takes him up on this:  frames the case as whether the right to engage in homosexual sodomy is found in the constitution. 

iv. White:  Cycles away from the notions of privacy in Griswold and Eisenstadt and focuses on the relational notion of privacy.  These cases rely on “marriage, procreation, or the family.”  No relationship exists bw these things and homosexuality [note that this excludes homosexuality from “the family”].  This is a “very conventional” analysis.  We act as a superlegislature when we make up these rights, and we must be limited by the idea of “implicit in the concept of ordered liberty” or “rooted in our nation’s traditions and history.” 
v. How consequential was Bowers v. Hardwick?  If you have sodomy statutes that are rarely the basis of prosecution, then what’s the problem here? 

1. ALI:  risk of blackmail.  Arkansas reacted to this by rewriting their statute to make it more stringent and thus to make prosecution more likely. 

2. If a person was said to be gay in, say, a custody proceeding, the judge would typically assume that the gay parent was breaking the law, and thus an unfit parent.   

3. Bowers was seen by many to foreclose heightened scrutiny for gays.  Issue of performative identity:  like religion, gayness is created at least in part by actions.  

4. Logical analysis (Padula, DC Circuit)

a. Homosexual conduct is not constitutionally protected (Bowers)

b. Homosexual status is defined by homosexual conduct

c. Therefore, homosexual status is not/cannot be constitutionally protected

i. But this really only means that it doesn’t fall into the DPC; could violate other constitutional protections.  

b. Romer
i. Threshold issue in Romer:  what level of scrutiny applies?  But the court does an end run around this:  doesn’t even get rational basis review; flunks rational basis at the most obvious level.

1. This is clearly different than Williamson v. Lee Optical:  the state has adduced a rationale, but the court rejects it.  Ends up being RB w/bite, as in Cleburne.  Standard isn’t different (though court doesn’t even articulate the standard here), but the outcome is different.  Regular RB lets you accept any colorable rationale.  Here the court scrutinizes the legislation to see if the most plausible rationale is animus.  

ii. Facts:  Municipalities in CO had created anti-discrimination ordinances that protected gays.  Amendment 2 barred special protected status for gays.  Class, not classification—it’s “no gays”, not “no classification on the basis of sexual orientation.  So post-Amendment 2, a landlord could put out a sign barring gays from renting, and the municipality could not use an anti-sexual orientation discrimination provision to stop him.  Applies statewide, to everything.  

iii. Majority:  The legislation is too narrow (identifies a group by one trait) and yet too broad (bars protection in all cases).  Close to a bill of attainder.  Equal protection violation:  you can’t engage in class-based legislation to exclude a piece of the polity from participation and protection by the state.  The ability to seek redress and protection for the state applies equally to all citizens.  

1. So will any piece of legislation of this type, that is simulatenously to narrow and too broad, fall on EPC grounds?  

2. Kenji thinks that the court is motivated by an assumption that this is based on animus towards gays. 

c. Lawrence v. Texas
i. Orientation-neutral, not impact neutral (only reaches same-sex couples).

ii. The court wants to know:  should be look at this as an equality case or a liberty case?  Many people thought that this would come down on equality grounds and would work around Bowers. Court surprised many when it came down as a liberty analysis and overruled Bowers.  
iii. Majority:  This violates a fundamental right to sexual intimacy.  I think a liberty analysis is a better ground, because I want to knock down even the sex-neutral statutes.  I don’t want another round of litigation over the sex-specific standards and have TX rewrite this as sex-neutral.  Goes back the McCleskey v. Kemp:  EPC means that if you’re going to do something, you have to do it evenhandedly.  Levelling up, levelling down. 

iv. O’Connor at oral arguments:  I was in the Bowers majority, so I can’t overrule it.  MAKE AN EPC CLAIM! I’m all about stare decisis, so I can’t do this under DPC.  

1. Maybe there’s one in the sense of Yik Wo?  An as-applied violation? 

v. Kennedy’s argument is a liberty argument inflected with equality.  A different result would “demean the lives of gays and lesbians.”  
d. Same-sex marriage:  the early cases
i. Lead-up to Goodridge:  notice that the control that organizing authorities have over the litigation has changed.  In the civil rights cases, the NAACP exercised strong control over what cases were brought, what was pursued first, etc.  In the gay rights cases, however, centralized control has been difficult.
ii. Baehr v. Lewin (sp?):  seen to be an incredibly aggressive decision in favor of gay rights, but a sense w/i the gay rights community that they’d dodged a bullet.  Activists were very concerned that this case was brought at all—Bowers was still on the books at the time.  Leadership wanted them not to bring their suit.  
1. Hawai’i turned out to be a good place to litigate this.  Equal protection analysis: treated this as sex discrimination, which will get heightened scrutiny.  However, allowed the legislature to choose to ban this if it wanted, and it did. 
a. Court stayed its judgement, and the Hawai’i legislature passed a constitutional amendment giving it the power to define marriage how it wanted to, and then a statute was passed defining it as b/w one man and one woman.  Note that this wasn’t an amendment defining marriage that way—it allows the legislature, in the future, to change its mind w/o further constitutional amendment.  
iii. Echoes of Baehr:  sex-discrimination argument brought in future cases.  Baehr goes at it primarily as a sex-discrimination case, but future cases will also analyze this as a SO discrimination issue.  
iv. Koppelman:  argues that this is a sex discrimination line of cases and should be brought as analogous to Loving.  So the analysis goes like so:  
1. What type of discrimination is on the face of the statute? “Marriage shall be b/w one man and one woman.”  So sex is out there on the face of it.  Sex discrimination draws heightened scrutiny, so this is a promising beginning.  We’d be in more trouble if the statute said “gay people can’t get married”, bc sexual orientation doesn’t get heightened scrutiny. 
2. Equal application defense: this isn’t sex discrimination.  If you define the act as “marrying a man”, then yeah, it is.  But if the act is marrying somebody of the same sex, then it ceases to be a sex discrimination issue because there’s equal application.  Both men and women are similarly prohibited from doing that.  
3. Anti-subordination rejoinder:  the equal application defense was used in Loving as well!  It was argued that both whites and non-whites were barred from interracial marriage.  The Loving court responded that the statute was really about white supremacy.  Koppelman argues that this is really about heterosexual supremacy.  
4. However, Koppelman wins this argument but loses another.  Because he slips from sex discrimination to sexual orientation discrimination.  This would have to be about male supremacy, not about heterosexual supremacy.  
a. Couldn’t Koppelman tighten this analogy by taking the step to argue that heterosexual supremacy arguments basically are male supremacy arguments?  One of the reasons that people freak out about same-sex marriage is that they’re frightened by the erosion of traditional male roles.  One of the members of a same-sex couple will be consistently engaging in gender-atypical behavior.  
b. Yosh thinks this isn’t helpful:  it’s true, but it’s not the primary thing going on.  Understanding of m/f gender roles has really changed, and he thinks the drive for the ban isn’t coming from this.  He thinks this really comes from a straight-up assumption that gays are not equal to straights.  
c. Courts will still analyze this as sexual orientation discrimination even if on its face, it says “man” and “woman”.  
v. Aftereffects of Baehr
1. Is recognition of same-sex marriages required under Full Faith & Credit Clause?  Art. IV, § 1.  A rule of comity among the states.  
a. Effects clause:  Congress can enact legislation governing how states give recognition to the public acts, etc. of other states.  This was the authority that Congress used to pass DOMA. 
2. DOMA:  permits states not to recognize same-sex marriages in other states and gives a federal definition of marriage.  
a. DOMA gets challenged under the Effects Clause; Yosh thinks we shouldn’t care about this.  Public policy exception allows states to refuse to recognize the marriages of other states based on their public policy.  So cousin marriage 
b. Social and cultural relations are treated differently under FFC than economic ones are.  The Framers were most concerned with things like enforceability of judgements across state lines. 
e. Goodridge (Mass. 2003)  
i. Majority:  State Supreme Court examines this under state DP and EPC and finds that a ban on gay marriages fails rational basis on both EP and DP grounds.  Dissenters argue that this is not, at least, in line with federal rational-basis analysis under Williamson v. Lee Optical. 
1. So court takes the rationales as given, and doesn’t look for better ones.  That’s the key difference b/w Williamson v. Lee Optical. 
2. Plus, this is clearly RBw/B:  stringent analysis here.  Let’s really look at these studies on children’s well-being.  
3. Court sees this as animus.  Since you can hypothesize a rationale for almost anything, this determination suggests that the court’s not engaged in that type of inquiry. 
ii. So Goodridge examines this on both EP and DP grounds, and doesn’t even go to defining the fundamental right because this flunks rational basis review.  
f. Hernandez v. Robles (NY 2005)
i. Facts:  plaintiffs (same-sex couples) tried to get marriage licenses and were denied them.  The couples then sought declaratory judgments that the restriction of marriage to same-sex couples was invalid under the state constitution. 

ii. Held:  restricting marriage to cross-sex couples is constitutional in New York State. 

1. Domestic Relations Law does not explicitly limit marriage to cross-sex couples, but that was “the universal understanding” at the time, and other provisions of the law use gendered terminology.  Attempts to read this statute in a gender-neutral way don’t fly. 

2. State interest: 
a. Legislature could rationally decide that there was a greater need to stabilize heterosexual relationships due to the greater likelihood that these marriages will result in children.  Homosexual couples do not become parents by accident.  

i. Yosh finds this a very odd separate-spheres type argument.  Typically confined to women’s-rights cases.  You find a bit of it in discussions about the Rousseauvian purity of blacks (emancipation will hurt them!) and in this argument.  Gays are too good for marriage, in a weird biological sense.  

b. Legislature could decide that heterosexual marriage, which provides both male and female role models for children, is preferable to other child-rearing frameworks. 

i. [But what’s the point?  What would the impact be on the number of children raised by same-sex couples?  All that will happen is that now those couples won’t be married.  The existence of marriage might encourage more cross-sex couples to choose to marry, so it has a benefit to them, but why would the availability of this benefit to same-sex couples affect that?  Isn’t the relevant question whether unmarried couples receive benefits?]

3. The Due Process inquiry:  

a. Is this a right deeply rooted in the nation’s traditions and history?  No.  Right to marry is, but right to same-sex marriage is not.  Some discussion of framing and choice of level of analysis follows. 

b. Because no fundamental right is at issue, and because the law passes the rational-basis test, the statue is okay under DPC.

4. The Equal Protection inquiry:

a. What level of scrutiny applies?

i. Plaintiffs want strict (fundamental right!) or intermediate (gender discrimination; also an argued that SO discrimination should be protected in a similar way).  

ii. Court finds that this is rational basis review:  not sex discrimination, as applies equally to men and women and is not designed to subordinate a class); and SO discrimination will not receive heightened scrutiny in family law cases because that trait is clearly relevant to the chracteristic the state seeks to regulate in family lawmaking. 
b. Thus must be rationally related to a legitimate state interest. 

i. As discussed above, it is rationally related. 

ii. Further notes that drawing lines bw childless hetero couples and fertile hetero couples would require “intrusive and unreliable” tests.  

iii. Note that this case seems to apply straight-up RB review.  Lots of could-have, should-have language in here.  Not clear, across the line of cases, what kind of scrutiny SO discrimination is going to get. 

XVI. Rights in the face of death
a. Cruzan
i. Can the parents of an individual in a PVS refuse treatment on her behalf?  

ii. So you first have to get to the question of whether there is a first-party right to refuse treatment before you even deal with a third-party right.  Court says that substantive DP gives you a first-person right to refuse treatment, rooted in historical opposition to forced medication.  So long as this first-person right is respected, the state can regulate how this could be exercised by others.  

1. Note that a living will, etc. constitute intertemporal first-person refusal—when someone executes those wishes for you, that’s still first-person. 
2. State can rationally impose the regulations here to protect your right not to be euthanized. 
iii. Note that the first-party right to refuse treatment discussion is dicta.  You can reach the result without this.  However, this hasn’t been treated as dicta, typically.  

b. Glucksberg/Vacco
i. Glucksberg (1997):  Due process case.  Attempt to extend the liberty right in Cruzan to enable physicians to be more actively involved in assisting a suicide. 

1. Distinguished from Casey: Though many DP rights sound in personal autonomy, not all decisions about personal autonomy are DP rights.  We don’t really know what they’re talking about here.  
2. The fundamental right:  Long tradition of laws absolutely opposing physician-assisted suicide.  You can’t call this a fundamental right, and thus the state is free to regulate it.  
3. Good articulation of the substantive DP test in this case, but it’s not clear that cases before or after apply it, because as the test is articulated, it’s not clear that Casey or Lawrence stand.  

a. Did Lawrence overrule Washington v. Glucksberg?  Probably yes.  Scalia’s dissent in Lawrence certainly thinks that it did.  

ii. Vacco (1997):  EPC right.  Your first-person right must include this, because it would be a distinction w/o a difference to allow one but bar the other.  

1. Act/omission distinction.  In Cruzan we have an omission, but in Vacco the physician would act on behalf of the patient.  
2. Court finds this distinction critical and that there is actually a “difference” here that the state can logically regulate between acting and omitting.  
c. State of the law today:
i. Substantive DP right to refuse treatment.  But remember that this isn’t actually the holding.  
ii. But you have neither a DP or an EPC right to assisted suicide.  

iii. One of the few places where you’re starting to see the limits of substantive DP.  

d. Connection bw this class and last class
i. We often think of rights as purely empowering.  But one of the things Rehnquist is sensitive to (and Yosh thinks it’s smart) is that rights can limit you as well.  

ii. Frex:  if you have a right to die, then there are very perverse incentives available and the state has no ability to do anything about them.  So it’s harder for the state, then to take steps to protect the elderly from their own depression.  

1. So rights don’t necessarily make us free.  

2. Compare:  the right to abortion as leading to lesser protection for pregnancy. 

iii. What’s the downside of same-sex marriage?  It tend becomes invalid to choose not to marry.  We should be encouraging rejection of marriage, rather than including gays in marriage!  

iv. Channeling function:  disestablishes prior cultural practices.  So when the majority practice (marriage) becomes available to a minority that had previously been barred, then cultural practices (jumping the broom, frex) may be lost.  

v. Women and jury service:  more options doesn’t necessarily mean more power.  

XVII. The New Equal Protection
a. Generally
i. Idea that the Constitution has to react to broad irreversible trends in American society.  The Constitution has to “argue with the real”.

ii. The trends:

1. Explosive pluralism:  demographically, this country is categorically different than it was 50 years ago, along whatever axis of diversity you’re looking at.  Traditional EP has focused on groups.  But as we have an explosion of groups in American society, courts will be simultaneously more and less willing to protect them.  Slippery-slope problem will become more apparent.  Political/cultural trend against “identity politics”.  

a. Religion is a prime example of the first:  massive immigration of religious minorities into the US in the past twenty years.  We are the most religiously varied country in world history.  

b. But even groups that have always been present now have more visibility.  Number of individuals with disabilities or of sexual minorities hasn’t changed that much, but greater internal diversity is now becoming apparent.  Claim that individuals are making under the politics of recognition has changed dramatically.  

2. Foreclosure of traditional EPC:  explosive pluralism has led to a court statement that it must be more restrictive in its application of these things. 

a. Closure of heightened scrutiny:  five classifications, and none since 1976 (sex and illegitimacy).  Three decades w/o a new heightened scrutiny classification being announced.  In Cleburne, White says we’re not giving disabled ppl heightened scrutiny because of the “too many groups” problem.  First in time is first in right.  

b. Foreclosure of disparate impact analysis:  Washington v. Davis, we cannot have a jurisprudence that leads the invalidation of legislation based upon the disparate impact on a particular group.  Massive implications for all kinds of legislation.  Slippery slope: not group-based here.  Scalia elaborates in the Smith case in the 1990s:  we can’t allow facially neutral policies w/disparate impact to draw heightened scrutiny, b/c in a nation as cosmopolitan as ours, that would make ppl a law unto themselves.

i. Smith basically the culmination of the multiplication of free-exercise cases.  The Amish and 7th Day Adventist cases in the 1970s got through in part because the Court thought that there was a limited number of religious minorities

c. Congressional power under § 5 of the 14th Amendment:  Congress is supposed to be able to enforce the EPC.  But the court in case called Garrett (99/00) stated that Congress doesn’t have the power to enact the ADA under § 5 of the EPC because under § 1 of the 14th Amendment, disabled ppl have only gotten rational-basis review.  So this limits how far Congress can regulate.  We haven’t really given them Constitutionally protected status, so you can’t engage in this type of broad-based legislation under your § 5 powers.  

i. Congress was trying to pierce the sovereign immunity of the states here.  

ii. We can’t allow Congress to willy-nilly enact whatever legislation it wants to protect whatever groups it wants.  

iii. Yosh thinks this elides an important distinction.  Congress doesn’t have to state a reason for protecting ppl.  The Court does, because of how it’s bound by precedent, he thinks.  The problem White refers to only crops up for the court.  

d. Is this the “end of civil rights as we know it”?  Yosh thinks no.  “Squeezing the balloon”.  You’ll see the rights erupt in some other line of doctrine…cue LIBERTY!

3. The move to liberty

a. Lawrence v. Texas and Tennessee v. Lane the key cases here.  Lawrence is a classic instance of a movement from equality to liberty.  We know that the court is loath to give heightened scrutiny on the basis of sexual orientation.  So what the court does in Lawrence is strike this down under the liberty guarantee of the DPC.  This strikes down not just the sex-specific sodomy statutes (as EPC argument would) but also the sex-neutral ones.  Even though this is formally a liberty case, however, it is shot through with the language of equality. Kennedy:  this is demeaning to gay people.  And it would never have reached SCOTUS absent a group-based identity politics movment. 

i. So see the headings above:  you don’t get heightened scrutiny, but your rights are still vindicated.  The court has to find somewhere else to put it and they find DPC.  But they don’t erase the equality underpinnings of the analysis. 

b. Tennessee v. Lane:  Court holds that Congress can require the states under the ADA to build handicapped ramps to courthouses.  But isn’t that weird bc they have no § 5 power?  Stevens distinguishes Lane from Garrett:  Garrett was about Congressional power to enforce the EPC.  This is about the DP right of these individuals to access the courts.  If they have this DP right, then Congress has the ability to enact legislation that will make this possible.  Persons w/i the jurisdiction of the US have the right to access the courts.  

c. So the shift can be traced back into the origins of the doctrine, but the willingness to go for it is newer. 

b. Griffin/Harper/Shapiro
i. Vindicated the plaintiffs under an “equal protection rights” strand:

1. Griffin (1956):  right to access the courts (not to pay for a transcript)

2. Harper (1966): right to access the ballot (poll tax)
3. Shapiro (1969):  right to travel (to be free of durational residency requirements).  Note that court doesn’t say what part of the constitution this flows from, but they’ve said it comes from fundmental principles of federalism, EP rights, DPC, P&I, etc. 

ii. What these cases share:  idea that there is a rights strand to the EPC.  This seems weird, because on its face this just says that extant rights have to be distribute even-handedly.  But here, we’re guaranteeing substantive rights.  Why are these coming out of the EPC?
1. Court’s coming off the Lochner era, second flowering to SDP is only just beginning and so they’re insecure about lochnerizing in these early cases.  They move unenumerated rights over to EPC to prevent a challenged under Lochner.  But this is unsatisfying—“rhetorical shell game”.  

2. Strugging with ability to protect the indigent.  Doesn’t want to give them heightened scrutiny.  Not bc the canon has closed (pre-76; heightened scrutiny almost hasn’t developed enough), but worried bc doing this is an enormously broad-based project of social engineering.  Enormous effect.  US more sympathetic to negative liberties (“freedom from” rights) not postive liberties (“freedom to” rights).  This is why we’ve signed the ICCPR, not the ICESCR.  Restricting government, rather than creating powers for it.  

a. Rodriguez:  this is why you see the court find that education is not a fundamental right.  

b. So they protect them right-by-right, rather than across the board.  

c. They’re still EPC cases—about a particular group of people.  So they don’t get moved over the DPC, because we still want to make it clear that these are about the indigent. 

d. Saenz (1999):  when Stevens said, let’s do this under P&I, some saw this as a shot across the bow.  Stevens thinks of the right to travel, however, as more akin to Bradley’s statement in the Slaughterhouse Cases.  Right to travel is explicitly covered there.  You could read this as a willingness to overrule them, but Stevens says that they actually cover this and don’t “strangle the P&I clause in its crib”.  

iii. Libery and equality are intertwined with each other.  EPC rights cases are seen by the court as deeply connected to the claims of a particular group—the indigent.  This set of liberty interests matter as rights because they’re more likely to be denied to the indigent than to others.  So they’re still group-tied, in a sense. and so the court marks these with an EP stamp by calling these “equal protection rights” cases.  Not dissimilar from Lawrence and Lane, or the DP cases, in that the court is saying that liberty and equality are not separate categories of claims but rather different aspects of the same claims.  No pure interest in either case, because you need each to make the other function.  

1. Conceptions of liberty w/w the court is struggling have to have an underlying equality analysis.

2. Better understood as aspects of a “claim for human dignity” than as a separate claim.  We would be naïve to think that there’s no equality analysis internal to a DP claim, and vice-versa.  

c. Applications and implications
i. Yosh thinks that gender-based theorists need to worry more about the move to liberty, because real biological differences are more of a problem in the gender context.  For gay rights theorists, move to liberty is a good thing, and it sounds in queer theory. 

1. Gender can’t be translated.  

ii. Court is required to classify things as equality or liberty claims, so go ahead and move!  

iii. The liberty claims we will honor at a jurisprudential level come back to our conceptions of equality.  

iv. Liberty:  this is a right that you, too, hold—not a right that out of generosity should be extended to some other group of dopes. 
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