Torts, Professor Yoon (visiting)


Tort=  1)Injury to a P by a D 2)for which P is entitled to damages.  It can be seen as a kind of risk-spreading mechanism, or insurance whereby the actual cost, including liability for injuries, of various lines of business becomes part of the price of that business’s products, an insurance premium of sorts.
Negligence
1) injury (for which assign damages) 2) caused by 3) a breach 4) in a duty owed.
Injury-- to a person (directly or indirectly, but foreseeable), to a person’s prospects for living, to reputation, or to finances.

Lost chance claims—prior to tortfeasor’s acts, there was a chance of survival with adequate care.  Because of breach of duty, that chance was lost.  Results in proportional award.  E.g. preponderance of the evidence shows that D took away P’s 25% chance of leg surviving, worth $300,000.  Therefore, awarded $75,000.
Duty--  a legal obligation that is owed or due to another and needs to be satisfied (an obligation for which someone else has a corresponding right).
“Unqualified” duty of reasonable care under the circumstances arises when:

one’s own misfeasance/carelessness poses a foreseeable risk of injury to someone, even a third party (see Mussivand v. David).  One is held to the standard of acting as a reasonable person would under the circumstances.  Physical impairments (except voluntary intoxication) and age are understood to be part of a person’s circumstances, although mental impairments generally are not, unless documented and severe.

SEE Learned Hand calculus to calculate reasonably foreseeable duty.

Rationale: unless the harm (the accident) is reasonably foreseeable, it cannot be prevented, and thus any punishment is irrelevant to creating incentives for future safer behavior.


expertise or professional training—raise the reasonable duty of care to match the circumstances-- medical malpractice is a claim that an act within the nature of the medical professional relationship caused the harm (professional negligence).
privity is not required.
Cardozo in Palsgraf sees duty as relational, to a finite number of foreseeably affected parties.  Andrews sees it as non-relational, as a duty to the world, that is then limited by the proximity/foreseeability of the causation—i.e. if there’s a foreseeable risk of property damage when a ship is unmoored, it doesn’t matter if the manner in which that comes about is highly unusual.
Another take: Causation limits liability to foreseeable injuries, duty can exclude liability for some of those foreseeable injuries to particular parties for policy reasons. (NIED, fetuses)
One’s product may pose a danger to a foreseeable user and that product will have no reasonable chance of being tested by someone else-- NOT restricted to imminently or inherently dangerous things—Cardozo: scaffold is not inherently a destructive object, but it becomes dangerous, and if something were to happen with its construction, injury could occur. (MacPherson v. Buick Co.)
Duty not to invite harm on your property—see superseding cause.
“Qualified” or limited duties of care
In place of the general duty of care: premises liability— arises when one possesses (owns or is a tenant of) property (in California and other Rowland v. Christian states, no further distinctions—after that, it’s all one general duty of reasonable care).

Tricky proximate cause issue: when there’s foreseeable risk of injury to one type of interest (person or property) and the actual harm is to the other type.

Invitees—1) on premises by invitation (express or implied) 2) in connection with the possessor’s business or activity she conducts or permits to be conducted on it, to 3) her financial benefit of landowner or a mutuality of benefit or on land available to public at large.
Duty: higher than the reasonable person standard.  To use reasonable care in maintaining the premises including taking affirmative steps to find all dangers on the property, then make them safe or warn invitees of them.
Licensees-- has express or implied consent to be on that person’s property, conferring no particular benefit on the land occupier or on any use to which the land occupier is putting the land. (generally includes social guests and visiting relatives)


Implied consent is broadly construed to include solicitors, borrowers of tools, child bringing father’s lunch to work.
Duty: to warn of or make safe non-obvious dangers on the property that are known (reservoir in Salaman v. Waterbury was obvious danger).  No duty to inspect the property to discover such dangers.  Warning usually sufficient.  No duty to discover licensees, but must conduct activities as though some licensees may have accepted possessor’s permission.
Trespassers-- one who intentionally enters or remains on another’s property without that person’s express or implied permission.  Intent—to make contact with a physical parcel of land.
Unknown trespassers: zero duty of care.
Discovered trespassers: duty of reasonable care for harmful activities + duty to refrain from maintaining, warn or make safe artificial conditions, if non-obvious and highly dangerous.
Natural danger on the property could obviously foreseeably injure a non-entrant, esp. tree reaching beyond small property in area w/o many trees, then have a duty to eliminate the danger.
NO duty of care for dangerous activities that happen to take place on the property or for natural conditions on the property.
Child trespasser—if presence on land is foreseeable, duty to warn or protect from artificial conditions, if foreseeable risk to child outweighs expense of eliminating danger and child wouldn’t appreciate the danger.  exception: when engaged in an adult act.
Special relationships that give rise to an additional so-called affirmative duty of care:
duty-to-rescue, e.g. schoolteacher, babysitter, parent, factory supervisor, train conductor, prison guard, or lifeguard.  OR one has gratuitously come to the aid/protection of another, has announced one’s intention to do so, or has discouraged others from doing so on one’s account, then duty to exercise reasonable care to secure safety of the other AND not to discontinue the aid/protection.
special relationship to prospective killer/perpetrator or prospective target that implies an affirmative duty to take charge of another with dangerous propensities or to warn the target, e.g. psychiatrist, making best professional judgment as to likelihood of homicide, parent controlling a child, or employer controlling employee.
special relationships where one’s negligence resulted in pure economic loss that’s recoverable in court, e.g. attorney who handles your trust, accountant who does your taxes, you’re really near an airport and your negligence resulted in a fire that foreseeably spread there.

respondeat superior= employer vicariously liable for wrongful acts of employees w/in scope of employment. (Walter v. Wal-mart).—see vicarious liability.
Common carriers—owe the highest degree of care, they must always choose the course of action least likely to expose its passengers to harm.  This duty has not been accorded to drivers of private automobiles.  Once a carrier has finished providing services, the special relationship and resulting duty end.  
Breach
1) failure to act in accordance with 2) the standard of care.  (1) is normally a question of fact for the jury-- policy matters might make it go to the judge whether it’s automatically an increase in risk by exposing these accident-prone kids to more driving? (2) is determined by the duty that judge assigns from law.
Interpretation: what one person might see as foreseeability in the duty context could also be seen as foreseeability in the breach.

Spectrum of standards of care, from least to most onerous:
- Duty to refrain from purposefully injuring (battery).
- Duty to avoid reckless injury to another, due to trespassers, under Mass. law.  1) intentionally or 2) unreasonably 3) disregarding 4) a risk of harm to others (Beausoleil v. Amtrak—driver knew that people getting off other trains routinely crossed tracks),  take short cut through a street fair.
intentional disregard= ignore or neglect a risk deliberately, rather than by accident/mistake.
unreasonable disregard=  ignore or neglect a risk that a person of ordinary prudence would act to reduce or eliminate.
- Duty to avoid causing injury through gross negligence (Strauss’s haystacks not OK, realize or should realize possibility of harm and don’t act on it—e.g. don’t wash the slippery soap off driveway).
- Duty to take reasonable care to avoid injury to person--default (N.H.’s highway ditches OK, Caliri skidded on ice) 

- Duty to take extraordinary care to avoid injury (Jones v. Port Authority).
- Strict liability: duty to avoid injuring another (Pingaro and Rossi’s dog), e.g. individual has duty not to spread infectious disease, even if didn’t know was liable to spread.
N.B. following industry custom doesn’t imply reasonable conduct (The T.J. Hooper) BUT in particular professions, e.g. attorney, doctor, the profession’s standard, as testified to by expert witnesses,  is generally the standard its members are held to.
exception: “prudent patient” rule, where duty to depart from industry conduct in response to emotional and psychol. state of patient, and her right of self-determination.
exception:  tender years doctrine (under 7 yrs, can’t be negl.)
Res ipsa loquitur
when the event 1) cannot have occurred w/o someone’s negligence, 2) it was caused by an agency or instrumentality within exclusive control of the respondent, or otherwise be attributed to defendant because the accident was of a type that the defendant had a duty to guard against, and 3) not due to any voluntary action or contribution by movant, it “relieves the movant of the burden of producing evidence as to what exactly the respondent did wrong”—burden is now on respondent to produce evidence she did not act negligently.  E.g;. sponge in a patient, barrel rolls fr/factory.

Can’t identify specific tortfeasor among multiple defendants—As is the case with unconscious patients, the courts sympathizing with the plaintiff’s inability to obtain proof, have treated the individual defendants as members of a joint enterprise and have imposed responsibility on each defendant who cannot exculpate herself.

Limitation: where multiple defendants lack cohesiveness as a unit, res ipsa will not be invoked.
Determining whether the act was reasonable (cost-benefit analysis, balancing test)
Hand formula= balance the probability of the injury and the gravity of the injury on the one hand against the burden of taking adequate precautions.  If it appears to the actor that the burden is less than the probability times the magnitude, taking on the burden of prevention would be reasonable.  If incurring the burden simply changes the probability of injury or its magnitude rather than bringing either to zero, then the burden must be balanced against the difference in PK before and after the burden is incurred.

Critique: seeks to maximize social wealth, but doesn’t factor in the concern of who takes on the burden, doesn’t take into account fairness of somebody taking on a non-reciprocal risk, wrongness should be punished/whatever, doesn’t always deter bad behavior.
Lord Reid’s disproportionate cost test: if risk of harm is exceedingly small, no duty.  If risk of harm is not far-fetched, “real,” but still very small, duty to take precautions UNLESS burden is disproportionate to harm.  If risk of harm is “material” or “substantial,” duty to do everything possible to prevent harm.
Negligence per se—uses a statue to represent a reasonable standard of care.  If the respondent violates the law, and the injured movant is member of the class of persons that the law is trying to protect, the majority rule is that the respondent is presumed negligent, as it is a per se breach of the duty set out in the law.
Shifts the burden to respondent to show an excuse (e.g. incapacity, lack of knowledge, impracticability, emergency, compliance poses greater risk than violation) why violating the law was not negligent.  Other standards are that such a violation is evidence of negligence, but not necessarily dispositive.

regulatory agencies—majority in Bayne: not accorded equal weight to statutes, but under the particular circumstances, where public hearings were required and written notice of the hearings to every affected employer meant that the Shipyard should have been aware of the regulation, it’s ok to enforce, meant to protect “workmen” doesn’t specify “employees.”  Trade associations’ rules are distinguishable—far less weight accorded.

Dissent: looking at burden to potential members of class in following every single administrative regulation, the agencies aren’t deserving of credence, their regulations are counterproductive.
Implied rights of action—A distinct wrong defined by the statute’s substantive terms—sets up grounds for liability that are not necessarily part of negligence.  Making citizens private attorneys general.  Wrongful death acts are an example of a statutory right of action that’s not implied and within negligence. Problem: can eviscerate the relational nexus in negligence law.
Negligent Infliction of Emotional Distress

Injury flowing from the negligence, operating through the medium of nervous shock, is actionable.  No general duty not to make anyone distressed—narrowed to the following cases.

Zone of danger rule for near-victims (those that had apprehension of imminent bodily harm to themselves): Where 1) breach of duty 2) proximately caused 3) plaintiff to be frightened in the immediate area of physical danger, 4) resulting in physical consequences as would occur from bodily injury, she has recoverable damages.
 (Woman who stopped lactating, abandoned business and article-writing due to shock from train hitting her car just after she fled it due to its being stuck in a rut in R.R. tracks, can recover damages—Robb v. Pennsylvania R.R. Co.)

Impact rule—some type of impact must have occurred for a party to recover for foreseeable emotional distress.

Zone of danger rule for bystanders articulated in Dillon— defendants have a duty to avoid infliction of emotional distress that is reasonably foreseeable, including such distress inflicted on indirect victims.  Foreseeable emotional distress occurs to those who are 1) physically near the scene of the accident, 2) feeling distress due to their own contemporaneous sensory observance of the accident (no learning of accident from others), and 3) closely related to victim.  Dillon articulates these as factors—Thing v. La Chusa requires them, and constrains “physically near” to “present” at the scene—can’t be around the corner, even if that’s “near.”
Rationale: In Cardozo’s duty analysis in Palsgraf, the injury to the bystander is foreseeable, and therefore is owed a duty.


Resulting physical injury rule—some courts require that the plaintiff suffer some physical symptoms as a result of the emotional distress caused by the defendants conduct.

Causation
some reasonable connection btw act/omission and damage suffered: breach of duty must be an 1) actual (but for) and 2) proximate cause of the injury (aligning the elements).
Actual cause: but for the event, the injury would not have happened (an alternate history)

multiple sufficient causes—when each cause would therefore not pass the “but for” test, the court may substitute the test that the breach of duty was a substantial factor (more likely than not to cause injury)—specific to medical emergencies or other special cases.
Summers v. Tice—when only one of two exactly equally plausible causes could be the actual cause, and both actors breached their duties of reasonable care, the burden will shift to each defendant to show that her breach of duty was not the actual cause of the injury.  If neither can bring forward evidence, both will split the damages.
Proximate cause—is satisfied by a reasonable nexus between the negligent act and the resulting injury—it must not be too attenuated, remote, or coincidental.  Old test: directness—(seems to be adopted by Cardozo in Palsgraf in dicta) over-inclusive of unforeseeable things, under-inclusive of foreseeable things that happen in a chain.
The type of harm must be reasonably foreseeable—foreseeability is ordinarily a question for the jury.
risk rule: a party that breaches a duty is “properly liable only with respect to those harms which proceeded from the foreseeable risk or hazard that rendered its conduct negligent.”  Metts v. Griglak majority (Greyhound passes in left lane swirling slush, resulting in accident in right lane)
but the manner in which it comes about need not be reasonably foreseeable (e.g. cleaning a machine with gasoline by an open kerosene flame, but the foreseeable explosion coming about because a rat caught fire)—Metts dissent, and 
the defendant is typically liable for the entire magnitude of harm, regardless of its foreseeability.  Jury instructions vary as to whether award of the full unforeseeable extent of damages is mandatory or permitted.
But an injury need not be likely or probable for it to be foreseeable—the reasonable person stops at the rural train crossing and looks both ways—in Hand terms, the burden is miniscule, the potential injury great, though the probability slight).
Exception: Plaintiff may be responsible for the magnitude of her damages even if she doesn’t cause the injury herself if she could have avoided them but chose not to (e.g. seatbelt).
Exception: crushing liability​ eliminates recovery of many economic losses that would be foreseeably caused by, e.g., factory or bridge negligently burned down, but simply too large.
Superseding cause—when an intervening act is sufficient to render the result unforeseeable to the original tortfeasor, she is exonerated. 

Counter: recognition of a certain kind of duty, e.g., duty not to induce others not to act badly; duty to protect against harm caused by the bad acts of others, may eliminate the superceding cause.
In cases of multiple causes, the court will require P to prove, with reasonable certainty, that a particular defendant was responsible for a direct cause of injury, although he doesn’t have to disprove the other possible causes.  
Admission of expert testimony on causation (class action tort cases usually)—must consider 1) whether the theory can be and has been tested by the scientific method, 2) whether theory or technique has been subjected to peer review and publication, 3) in the case of a particular scientific technique, the known or potential rate of error, and 4) whether the theory is generally accepted.  Daubert v. Merrell Dow.  Rationale: trial court has gate-keeping role in technical or other specialized knowledge (not just scientific evidence).  The standard for review of such decisions is abuse of discretion.
Defenses to negligence,
not to intentional or reckless behavior
circumstances relating to plaintiff’s conduct:
Comparative Responsibility—when P’s injury is caused in part by her own negligence (breach of duty owed to self).
comparative fault—a plaintiff’s own negligence proportionally reduces her recovery.

pure comparative—P’s recovery is reduced by percent she’s responsible.

modified comparative—P recovers the percentage of her total damages that the defendants are at fault, if P is 1) < 50% responsible, 2) no more than 50% responsible, or 3) her negligence is slight.
liability is aggregated usually, if there are more than two parties, the negligence of the defendant is compared to the combined negligence of the defendants. 
liability may also be considered separately-- P’s fault is compared to each D’s fault under the same three metrics.

contributory negligence—see comparative responsibility.

joint and several liability—if one or more party is insolvent, the liability may be distributed among 1) all of the remaining actors, including the plaintiff, according to relative fault, 2) all the remaining defendants, according to relative fault, or 3) simply lost—“several liability only.”
rebuttal: last clear chance—if defendant had the last opportunity to prevent the harm but failed to use reasonable care to do so, this allows plaintiff to recover despite contributory negligence.
limitation: not a defense when there’s a statute designed to protect a certain, special group of people (child labor laws, sale of liquor to intoxicated persons).
Assumption of the risk—if successful, the respondent forfeits her right to recover from a negligent actor because 1) that competent respondent 2) chose to encounter a risk 3) knowingly (with adequate appreciation of risk in the activity) and 4) voluntarily.  If respondent should have known about a risk, but did not, contributory negligence would apply, but assumption of the risk would not.  If there is no duty to offer the activity and no duty to attempt the activity (e.g. the activity is recreational and unnecessary), more of a tendency to deem it voluntarily assumed.
Rationale: belief in individual initiative to take risks and freedom of choice.
Express agreements to assume risk, even negligently created risk, are generally enforced by the courts.
Exceptions due to violation of public policy: activity important or necessary to the public, open to the public, suitable for regulation (quasi-monopolistic public services), plaintiff with limited bargaining power cannot truly “voluntarily” consent to the risk, such as unsanitary living conditions or negligent treatment in hospitals, providers of essential public services similarly cannot have passengers truly “voluntarily” consent to risks, agreement one of adhesion or one of controlling person or property.
Other exceptions: 1) drafted agreement is not sufficiently clear in listing of risks, thus risk assumed does not match risk encountered, 2) risks not contemplated during drafting of waiver of liability, such as a falling into a sinkhole while playing baseball, having assumed risks of injuries during baseball game OR being hit by company truck while on premises for skydiving.  Generally, such releases are read against the drafter.
Implied assumption of the risk
Primary assumption of the risk, i.e. limited duty case occurs where plaintiff 1) engages in an activity 2) with knowledge that it 3) inherently entails 4) certain risks that are 5) unavoidable at reasonable cost and 6) those risks lead to injury.  As a result, the injured person forfeits her right to sue because she impliedly accepted the risks simply by engaging in the activity.
Since defendant has not breached any duty of care, i.e. she acted reasonably, and the activity she was providing was inherently risky, plaintiff cannot make a prima facie case of negligence, and therefore this is not really an affirmative defense.
e.g. “The Flopper:”  the ride was reasonably operated, nothing was wrong with anything the designers or technicians did.  It was just a knowably risky ride to π who watched it before getting on and was injured.
Secondary implied assumption occurs when plaintiff’s conduct suggests 1) knowing 2) chooses to encounter 3) a risk that 4) defendant negligently (“unreasonably”) created.  Recovery depends on the reasonableness of plaintiff’s choice and 
The choice to encounter the risk may be reasonable (firefighter), unreasonable (standing near fireworks) or somewhere in between (driving a left-biased car, depending on info fr/ 5 W’s).  
When plaintiff’s choice is reasonable, contributory negligence wouldn’t suffice, but a/r would, as it is based on the voluntary choice, rather than fault.  Some scholars argue that such reasonable choices should completely bar recovery, while many courts say that as there was no negligence, under contributory negligence, there should be no reduction in recovery.
When plaintiff’s choice is unreasonable, A/R overlaps with contributory negligence, and either defense would suffice to bar recovery.  Most comparative negligence jurisdictions treat this category as a form of negligence, and the jury assigns a percentage of negligence to plaintiff’s reasonable choice, and the award is reduced by that amount.
Circumstances unrelated to plaintiff’s conduct:
Statute of limitations-- a law that bars claims after a specified period, measured from the time of plaintiff’s injury.
Statute of repose-- a statute barring suit brought after a specified time since defendant acted, even if period ends before P suffered injury.

Rationale/critique for both: on the one hand, under-inclusive—might not know about injury until after the period has passed (incubation period for disease).  On the other hand, evidence gets stale, defendants need to move on with their lives.
Sovereign Immunity used to bar all claims against government agents.  The Federal Tort Claims Act constituted a broad waiver of government officials’ immunity from liability in performing official functions, with the exception of “discretionary functions,” encompassing activities that entail forming government policy, as through an administrator’s quasi-legislative or quasi-judicial functions.  If not within that function, still have to prove all the elements of negligence. Emergency situations change the circumstances of the duty owed to lower the duty that is reasonable, while expertise and training raise it.

nonfeasance—where the government owes a duty to everyone, such as in police protection of members of the public, it has no duty to provide that service to any given individual.  Rationale: crushing liability.

exceptions—special relationship to victim that results in the affirmative duty (see duty), cases where government activities have displaced or supplemented traditionally private enterprises, e.g. operation of transit, hospitals, or in facilities for use of the public, highways, or public buildings.

Loss of consortium
an action for tortiously caused injury (negligence, battery, anything) other than death that adversely affects the relationship of husband and wife.  Pecuniary damages.

When the person whose consortium is lost dies from the tortious conduct, the family members may sue only under wrongful death actions for their loss in quality of life.
Wrongful death
allows the survivors of the decedent to recover for their own loss as a result of the death of the victim.  Doesn’t allow recovery for their emotional harm that occurred when confronted with the death.

Who recovers?  Depending on the statute, there may be a hierarchy: spouse and children, then parents, then siblings, and perhaps heirs.  Long-term partners are often left out, as are the decedent’s creditors, unless the state laws allow the defendant’s estate to recover first and lets it disburse the funds.  Problem: beneficiaries with little emotional or economic attachment to the decedent at the expense of steadfast companions with no blood connection.
Damages historically were for pecuniary losses.  Independent children will thus have a hard time recovering them.  However, in light that the death of a child would result in no such losses, pecuniary losses were expanded to include intangible benefits such as attention, guidance, care, protection, training, companionship, cooperation, affection, love, and in the case of a spouse, sexual relations.  But no recovery for mental anguish that is a ramification of the absence rather than the absence of benefits itself.

Survival actions
 may be brought by the estate in addition to any wrongful death action being brought by it or another party related to the decedent.  If the decedent had injuries leading up to death that arose out of the same tortious act, whether seconds or years in duration, the survivors of the decedent may bring an action on the decedent’s behalf, as if she were still alive and able to sue for those injuries.


the decedent’s insurance company can be sued in a survival action.
Joint and several liability
where two or more parties bring about one indivisible injury.  This can be through conspiring to batter whoever is the first to find the victim, or can be when one person leaves a construction site unattended and the other negligently bumps the plaintiff, causing her to fall in.


Each joint and severally liable defendant is liable for the entire judgment.  If one of the defendants cannot pay, the others must satisfy the judgment.  The defendants may seek contribution from other defendants.

It also comes into play where one party is vicariously liable for the other’s actions, as in respondeat superior.  Then the employer can sue the employee in restitution.
Vicarious liability
Respondeat superior—an employer is liable for its employees acts within the scope of their employment (where she was supposed to be, doing the task she was supposed to be doing, with the purposes of the employer in mind). Taber v. Maine-- Broadened view of respondeat superior doctrine: ask “whether employee’s conduct was characteristic of the job” and if so, liable.  Using custom to determine liability.

Employee—where the employer has control over the manner and method of the performance.  versus independent contractor, where there is a lesser extent of control.


Employers may be held liable for the torts of an independent contractor if they have failed to exercise due care in selecting a competent contractor.

Independent contractors—generally, an employer will not be held vicariously liable for the negligent conduct of an independent contractor, event while acting within the scope of the contract.  Rationale: no right to control the manner in which the contractor performs.
One who authorizes or directs another to commit an act which constitutes a trespass to another's land is himself liable as a trespasser to the same extent as if the trespass were committed directly by himself.

A trespasser on land is subject to liability for bodily harm caused to the possessor thereof by any condition created by the trespasser while upon the land irrespective of whether the trespasser's conduct is such as would subject him to liability were he not a trespasser.
Battery
1) A party acts 2) intending (desiring or knowing to a substantial certainty) to cause 3) harmful or offensive 3) unprivileged 4) contact 5) resulting in such contact.

Intent refers to the making of the contact, not to cause the specific harm that occurred.  It may be inferred by the jury from circumstantial evidence.

Harmful or offensive depends on context-- means that which would offend the sensibilities of a reasonable person, under the circumstances—classroom versus playground.

Indirect contact is OK—spit, smoke, a pole, a bat, projectiles.


Transferred intent allows a court to hold an actor liable when the contact intended is visited upon someone unexpected.  Rationale: one should be liable for the harmful consequence of one’s antisocial act, and the victim should not have to bear the costs of such acts.

All consequential injuries, not merely foreseeable ones, should be remedied.


Hidden sensitivities to contacts that are harmful are not actionable (in battery or assault), although if the tortfeasor knows of the sensitivity and acts anyway, then her action is generally not excused.
Furnishing of alcohol is not sufficient to establish battery.
Assault
1) A party acts 2) intending to cause 3) reasonable apprehension of 4) imminent harm, 5) which apprehension is felt.
Potential threats or conditional threats are generally not actionable, as the harm is not imminent.  The general standard is whether person of ordinary sensitivity would apprehend the battery in real time-- actual fear is not required, the acts just have to cause apprehension of contact.
Sensitivities—see battery.
Rationale: Right to live without fear of personal harm, but the fear must be reasonable.
Damages—only involves mental invasion, therefore compensatory will be awarded for mental disturbance, including fear and humiliation, as well as any resulting physical injury.  Where the elements are satisfied, but no harm is apparent, this may give rise to nominal damages.
Assault is not a general purpose protection against indignity.  However, totality of circumstances may provide a colorable claim: 1) woman, 2) late at night 3) in an unpopulated street intersection 4) in Kansas, 5) three of them and one of her 6) in cars, dangerous-- according to her, swerved causing her whiplash, 7) aggressive behavior, revving engine, threat, gestures. Vetter v. Morgan.
False imprisonment
1) intentional 2) restraint or confinement of a party 3) to a bounded area.
Can be an omission where the imprisoning agent had a legal duty to act, e.g. sailor refuses to take joy-riders back to shore.  Rationale: loss of individual liberty.

1st element: accidental confinement doesn’t count.  That could be negligence. Has to have awareness.  
no requisite time, could be only a minute or two.
Mere words or moral pressure is not enough for claim of false imprisonment (defendant accused of embezzlement counter-claims for being questioned in a back room).  Lopez v. Winchell’s Donut House.
Intentional Infliction of Emotional Distress
will lie where 1) conduct is 2) calculated to cause 3) severe emotional distress.  The conduct must be intentional or reckless, extreme and outrageous (beyond all standards of decency in civilized society).  To be actionable, the distress must be severe, of such intensity and duration that no reasonable person should be expected to endure it.  Thus, mere rudeness, callousness, hurt feelings, humiliation, insult, and the like will not be a basis of recovery.

Recklessness alone is insufficient to find IIED, you must also find that the conduct was directed towards particular plaintiff.  Racial epithets + throwing belongings out + note, e.g.

It is not meant to be an add-on or bootstrap for assault or battery.  It must be separate.

No physical manifestation of harm is required.
Compensatory damages may include both recovery for the distress and resultant bodily harm.  The tort is fertile ground for punitive damages.  In most cases attorney’s fess are not awarded unless there is evidence that the loser’s lawsuit was frivolous. (vs. UK loser pays)
Defenses to intentional torts
Privilege​— a condition that serves to negate and/or justify the defendant’s tortious conduct.  Types:
self defense— when a person is 1) attacked or has reasonable grounds to believe he is about to be attacked, he may 2) protect himself, 3) using such force as is reasonably necessary.  Reasonableness will be determined from all the circumstances (past relationship between the parties, e.g.)
Posner’s rationale: would be too costly to have people bear physical harm and then seek redress in court.  It’s more efficient to just head it off.


defense of property— when possessor is present, measures to protect it must be reasonable (can’t forcibly remove dentures—Jones v. Fisher).  When possessor is not present, not allowed to use deadly force b/c not allowed to do anything that couldn’t do if present, unless self-defense were also somehow at issue, rendering it appropriate.

defense of others— a privilege will exist whenever 1) the defense of another is 2) reasonable and 3) immediately necessary. Generally, the defender may take whatever action the person attacked may reasonably take to protect himself.  Thus, the defender will himself be liable for force beyond what is reasonably necessary.  The majority rule is that with respect to mistake, one goes to the rescue of another at his peril.
Consent— 1) An actual or 2) implied willingness (i.e. requires a manifestation upon which the defendant can reasonably rely) that the act occur.  However, the defendants conduct may not exceed the reasonable parameters of the consent (e.g. if consented to playing football and being tackled, might or might not have consented to being tackled by coach—for fact-finder to determine—maybe coach does it every year and well-known custom).  Prior acquiescence in otherwise offensive conduct may establish consent.  Can’t consent under duress, e.g. at gunpoint.  Can’t consent to something already illegal (unlicensed boxing match).
Damages
compensatory + punitive redress for wrongs/torts.
Compensatory damages include economic loss: 1) medical expenses past and future, 2) lost earnings, 3) lost earning capacity (not in survival actions, but can recover the pecuniary portion in wrongful death actions), and non-economic loss: 4) pain and suffering (depending on state, may not be recoverable in survival actions), 5) loss of enjoyment of life (not in wrongful death), 6) loss of consortium of family members/spouse (also an economic loss) 7) emotional distress (can be both for own safety and as a bystander and sounds in pain and suffering).
The damages, even under modified comparative fault, where the fault of multiple joint and severally liable defendants has been apportioned, are not apportioned according to the fault.  Each defendant is liable for them all.
Punitive damages may be awarded damages to punish and deter particularly egregious conduct, in general, willfulness or products liability is necessary, e.g. wanton conduct, meaning where the court can infer malice, in the case of intentional torts.  A high punitive damage award is allowed in the interest of aligning behavior that we simply don’t want, in the case of dignitary harm (running over property—Jacque v. Steenberg Homes, Inc.)
Posner’s precepts: punitive damages should be proportional to wrongfulness of P’s conduct, D should have reasonable notice (predictability, can factor it into calculations of risk), and the court should base its sanctions on the wrong that’s been done and not on status (motel 6 and Microsoft can get away with more—monopoly).  Mathias v. Accor Economy Lodging.
Nominal damages-- where the elements are satisfied, but no harm is apparent.
Damage to tangible property is sufficient to recover for pure economic loss.  When one has sustained physical damage to a proprietary interest, one may also recover for prospective economic loss that accompanies that damage.  (State of Louisiana v. M/V Testbank)
Jury can be instructed to mitigate damages awarded for, inter alia:

comparative negligence= more than one party negligent, assign %  of contrib. negligence for the total harm, only some states.  See defenses.
municipalities often have limited liabilities, in the interest of discouraging damages awards that would threaten their services.
nonfeasance: no liability (as opposed to misfeasance) (Theobald v. Dolcimascola)
District court judges may bifurcate a trial, under Fed. R. Civ. Proc. 42(b), to examine the issues of liability and damages separately in order to ward off possible bias.

Trial judges may not second-guess a jury’s judgment of damages in the majority of states “unless, after viewing the evidence in the light most favorable to the plaintiff, the verdict ‘shocks the conscience’, or is so out of line with the evidence presented that it was likely the product of ‘passion prejudice or other improper motive.’”  Some jurisdictions allow the judge to gauge excessiveness by comparison with awards in similar cases, though care must be taken in determining what constitutes a similar case.

Damages questions-- What are the purposes of tort law and how should those affect tort remedies?  Why is money the dominant remedy?  How can we possibly decide the right amount of money for a given harm (deterrence considerations, spreading costs, encouraging efficient conduct, or individualism-based concerns)?  Should tort law calibrate the damages according to the moral wrongfulness of the defendant’s conduct?  Can tort law in practice avoid that calibration?  Why do we compensate in a lump sum fashion (practical administrative considerations—raises its own questions—where should the money come from)?  What are the practical consequences of that and other aspects of damages doctrine?  How does the money-dominated reality of tort law in action affect which cases are brought and how they are handled (not necessarily with the clients best interests in mind)?  To what degree should we acknowledge the shaping power of money in the development of tort doctrine?  (to the degree that it’s acknowledged in the UCC)
At the time, fetal monitoring wasn’t standard practice, didn’t do two prenatal tests, otherwise would have detected defect, conduct of nurses (could they have done more to avoid the harm), clear that Humes had duty, but did she breach that duty by not doing any fetal monitoring, before it was the standard?
Insurance companies
Who gets the damages?  The insurance company?  If so, where the incentive for P to bring her claim?  On the other hand, if the insurance company’s paying P already, then shouldn’t it recover?

Liability insurance policies do not cover willful, intentional conduct, although they do cover conscious disregard of safety.
Liability without fault
a party engages in an activity that generates harm or interferes in some way with another party’s interests in property, peace and quiet, etc.  Replaces duty and breach.

Abnormally dangerous activities—one who carries on an abnormally dangerous activity is subject to liability for harm to the person, land or chattels of another resulting from the activity, although he has exercised the utmost care to prevent the harm.  RT § 519.


Rationale: anyone who creates such an abnormal risk of harm to his neighbors must bear the responsibility of relieving that harm, “paying her way,”  if it occurs.  RT § 519 cmt. d.

Remedy: typically damages.  Injunction if it’s something ongoing.

Abnormal dangerousness— is determined by the following factors: (a) existence of a high degree of risk of some harm to the person, land or chattels of others; (b) likelihood that the harm that results from it will be great, (c) inability to eliminate the risk by the exercise of reasonable care—these first three set out how the activities that apply pose unusual risks to the community—


(d) extent to which the activity is not a matter of common usage (e.g. cars, building excavation—more reciprocal risks), (e) inappropriateness of the activity to the place where it is carried on (more useful for identifying inappropriate activities than for allowing dangerous activities in appropriate locales to escape liability, e.g. blasting), (f) extent to which its value to the community is outweighed by its dangerous attributes (More useful in targeting activities that are not useful to the community, like hand-gliding, rather than protecting activities that are, like the one factory in town.  Criticism: introduces “Hand formula” negligence analysis into strict liability, looking to the burden to the community versus the risk and probability).
Argument against imposition of liability without fault in a particular field-- if New Hampshire were strictly liable for roads, that might result in making everybody worse off in closing all the roads until the ice is cleared off, although it would make some individuals better off who didn’t get in accidents.  It would also possibly take the burden off people to take reasonable care in driving on the roads.  The more risk you take on, the less others should be legally liable for the injurious consequences:
	bitten by dogs: strict liability
	fall on buses: highest degree of diligence
	skid on icy roads: reasonableness standard

	Pedestrian assumes near-zero risk, walking as usual
	Higher risk to person, putting self in trained driver’s hands
	Highest risk to person, automobiles inherent high risk of accident.


Trespass-- where 1) an actor who 2) set out to make 3) contact with property (land or chattel) 4) that was in fact possessed by another (whether by the actor herself or by animals, devices, or substances for which the actor is responsible), 5) that was not consented to (see defense), which interferes with the possessor’s right of exclusive control and possession (whether that actor knew she was on another’s property, regardless of the care she took while on the property), is liable for all damages, compensatory or punitive, flowing from the contact.
To land--entrants on that land or compels other to do so, remains on that land, or fails to remove an object that one is obligated to-- property damage is not necessary.

To chattel (interf. w/ plaintiff’s right of possession of personal property, e.g. damage to house, car)-- slashing tires, spyware/adware probably, spam-- less so.

Remedy: damages or injunction.

Contact can be indirect, e.g. run-off onto the property (argue company intended that it run off somewhere, and it should have reasonably foreseen where, or your planted tree that extends over the property, can be underground contamination, or electric lines or rocks thrown over it, limitation: above a certain altitude, airplane doesn’t trespass, but if it’s flying only 10,000 feet over you, that could be a trespass claim or a nuisance claim.

Private necessity is an incomplete privilege to commit trespass: Defendant has the right to *reasonably* invade another’s property and she is entitled to override the property owner’s right to exclude him, but then must compensate property owner (liable for compensatory damages) for the result of his exercise of this privilege. It generally negates punitive damages.
However, “overriding P’s right to exclude” is inconsistent with the liability without fault aspect of trespass.

necessity—to protect any person from death or serious bodily harm or is or it reasonably appears to be necessary to protect any land or chattels from destruction or injury.
Public necessity-- no duty to compensate.

Restitution for damage not suffered to boat as a result of consent to trespass? Dicey.

Conversion-- intentional exercise of domination or control over another person’s chattel (property).

Defense to trespass: consent-- a lawful entrant may become a trespasser by moving beyond the scope of the possessor’s invitation, which may be limited by reference to the place, time, or purpose for which entry has been authorized.  Consent may be implied but silence alone will not support an inference of consent.  Query whether consent was given knowingly and voluntarily.
Damages: Some jurisdictions say injunctions to move buildings or other permanent structures partially on others’ land, or enjoinments of ongoing trespassing activity, like discharge of water, are appropriate, regardless of expense to defendant, others say when the encroachment is slight and there’s considerable expense (note we’re not paying attention to whether defendant knew he was trespassing), monetary damages, won’t order injunctive relief.


It is immaterial whether any actual damages were caused (but continuing trespass by intrusion of chemical pollutants might require pleading actual damages)—defendant will still be liable for at least nominal damages.

Rationale: the defendant’s conduct if repeated might otherwise create a “prescriptive right” that the plaintiff doesn’t want to grant.
Nuisance-- 1) persons, objects, or substances that 2) continually and unreasonably interfere 3) with another’s use and enjoyment 4) of her own property.

Whether anything is a nuisance is a question to be determined not by an abstract consideration of the thing itself, but in reference to its circumstances; what would be nuisance in Belgrave Square would not necessarily be so in Bermondsey. Sturges v. Bridgman.  Consider the location, character of the neighborhood, nature of the thing complained of, frequency of the intrusion, and its effect upon the plaintiff’s enjoyment of life.  Penland v. Redwood Sanitary Sewer Serv. Dist.
No statute of limitations!  As soon as you say you won’t put up with it anymore, sue.
Damages— most nuisances are continuing in nature and usually an injunction is sought against future invasions.
where the invasion is of a nonrecurring nature compensatory damages usually suffice.
punitive damages are available if the defendant’s conduct was willful and malicious.
Strict Products Liability—a defective product that causes injury.
Justifications: easier for manufacturer to take out insurance.  Different from agrarian times-- so and so made the shovel, I can talk to that person.  Hard to know who made the thing-- many component distributors.  Also hard to know what the defect is, if any.  Many causes of action: Negligence, strict liability, warranty, potentially misrepresentation.

Products means not real property (not individual parcels of land, buildings, or houses, but mass produced or prefab homes are products), not human body parts, cells, plasma, or live animals, although texts are not, maps (w/ accuracy) sometimes are, intangibles (x-rays, electricity) may be-- they’re on the borderline, used products are not, with some exceptions, and some things, though products, are explicitly exempted from products liability: prescription drugs and vaccines.

Manufacturing defect-- injury, while using the product in a way it was intended to be used, as a result of a defect in design and manufacture, of which plaintiff was not aware that made the product unsafe for its intended use is sufficient to establish the manufacturer’s liability.

Design defect​ requires that the product was defective, that the defect existed at the time the product left the manufacturer’s hands, and that the defect caused the plaintiff’s injury.  Problem of defining what’s reasonably safe, what the costs and benefits of changing design are with 20/20 hindsight.  Easier with established products like automobiles—don’t put the gas tank outside the frame.
Factors: usefulness, type and purpose (functional utility of design), style attractiveness and marketability (psychological utility), number and severity of injuries (social cost), cost of design changes (safety cost), user’s anticipated awareness of inherent dangers and their avoidability, and feasibility of spreading the loss.
Inadequate warnings may make a product defective when the dangers are not apparent to consumers and users.

danger means something a reasonable user would have no reason to expect or anticipate in the product.
Scope of liability—any party who causes the product to enter the stream of commerce or passes it in (i.e. all participants in the marketing of the product) may be held strictly liable: sellers, lessors, assemblers, etc.
Normal use has a broader meaning than intended use.  The manufacturer must foresee a certain amount of misuse or carelessness by customers and warn them of dangers that could be created by such use or build appropriate safety devices into the product.  E.g. trucks crash, people stand on chairs, babies swallow things.
Breach of warranty is a potential cause of action for injurious products (express, implied fitness for a particular purpose, implied warranty of merchantability).  It’s not part of strict products liability.
