PROPERTY

I. Allocating Resources Through the Law of Property
A. The Rules of First Possession

1. General Rule of Capture:  the first person to take possession of a thing owns it; whoever is prior in time wins.

2. Capture of Wild Animals:  wild animals must be captured to be owned.  Mere chase is not enough, and an owner of land does not automatically own the wild animals on the land.

Pierson v. Post (N.Y. Sup. Ct. 1805) (CB p. 19)
Facts:  Post is hunting fox when Pierson kills and takes it.
Property in wild animals is only acquired by occupancy, and pursuit alone does not constitute occupancy or vest any right in the pursuer.

Ghen v. Rich (D. Mass. 1881) (CB p. 30)
Facts:  Custom was to award whale to first ship that killed, although discovered later.
When all that is practicable in order to secure a wild animal is done, it becomes the property of the securer who has thus exercised sufficient personal control over the wild animal.
Popov v. Hayashi (Cal. Sup. Ct. 2002) (SMI p. 7)

Facts:  Popov nearly/catches Bonds baseball in mob and Hayashi picks it up.
Gray’s Rule (Hayashi):  complete control of ball when momentum of ball and fan catching ball cease.  First person to pick up loose ball and secure it is possessor.
Keeble v. Hickeringill (Queen’s Bench 1707) (CB p. 31)
Facts:  K puts decoys on his pond to attract and catch ducks.  H shoots guns to scare ducks away.

Damages may be recovered for the intentional frightening of game off another’s land.

3.  Discovery of Caves:  legal maxim that a landowner owns the earth below his surface (rather than the rule of capture).  Each surface owner is entitled to share profits from people visiting the portion of a cave under his property.
B. Why property?

1. Natural Rights

2. Personality

3. Liberty

4. Utility

a. Rights to Oil and Gas:  applying the rule of capture, landowner can extract (“capture”) all the oil and gas from a well bottomed under her land even if it drains from a neighbor’s land.  The “capture” must be non-negligent.

b. Rights in Water:  rule of capture is applied to certain water rights, depending on the water’s source (percolating ground water in eastern states, surface water, riparian rights for streams and lakes in many western states).  For other cases, reasonable use doctrine (percolating ground water in western states, majority rule for riparian rights)
Alliance Against IFQs v. Brown (SM)

Fishing regulation assigning quota shares and limiting number of fish that could be caught was permissible because not arbitrary or capricious.  Incentivized conservation and provided source of wealth.
C. Manipulating the Rule of First Possession

1. General Rule for Acquisition by Find:  a possessor prevails against all but the true owner, and a prior possessor prevails against a subsequent possessor.

a. Possession:  finder must acquire physical control and have intent to assume dominion over the object.  

2. Finder vs. Owner of Premises:  generally, the finder is entitled to possession as against all but the true owner unless the property was found in a highly private place by a trespasser.

a. Finder’s status:  employees or persons on the premises for limited purposes cannot keep a found object.  Objects found under the soil or in a private home belong to the landowner.  Lost property (accidentally left by owner) goes to the finder; mislaid property (intentionally placed somewhere and then forgotten) goes to the landowner.

3. Abandoned Property:  property intentionally abandoned by the true owner is awarded to the finder.

Armory v. Delamirie (King’s Bench 1722) (CB p. 108)
Facts:  Chimney sweep finds jewel and takes to jeweler, who refuses to return jewel.

A finder of chattel has title superior to all but the rightful owner upon which he may maintain an action at law or in equity.
Hannah v. Peel (King’s Bench 1945) (CB p. 111)
Facts:  Peel owned house but never took physical possession.  Quartered soldier found brooch hidden on window ledge.  Soldier prevailed.
The finder of a lost article is entitled to it as against all persons except the real owner.

McAvoy v. Medina (Mass. 1866) (CB p. 118)
Facts:  Wallet inadvertently left on counter at barber shop.  

Mislaid goods (items intentionally place by the owner where they were found and then forgotten or left there) are deemed to be in the bailment of the owner of the property on which they are found for the true owner.

Johnson v. M’Intosh (U.S. 1823) (CB p. 3)
Facts:  Native Americans contested European/U.S. tradition of discovery giving title.

The discovery of the Indian-occupied lands of this nation vested absolute title in the discoverers, and rendered the Indian inhabitants themselves incapable of transferring absolute title to others.
Delgamuukw v. British Columbia (SM)

Two aboriginal groups dispute title, each claiming original possession.  For continued possession must have retained substantial connection with land.  Somewhat broader recognition of aboriginal title, but with severe limitations (can only transfer to the government, can only be put to a use that emphasizes the bond with the land, and can be infringed upon if there is a compelling government interest).

D. “Creation” of Intellectual Property

1. General Rule for Acquisition by Creation:  the purpose of recognizing property by creation is to reward labor.  However, problems arise in defining “creation,” e.g., one’s labor mixed with goods or labor of another.

2. Intellectual Property:  includes copyrights, patents, trademarks, and property in ideas or in persona.  Prior in time is the rule.  The common law allows some limited copying and imitation, with some exceptions to avoid monopolies and to encourage competition.

a. Statutes:  Congress has enacted copyright and patent laws to give some protection to creativity.  One can copyright the expression of an idea, but not the idea alone.

International News Service v. Associated Press (U.S. 1918) (SMI p. 121)

Facts:  AP sued to enjoin INS from publishing as its own news stories obtained from AP.

News agency has a quasi-property interest in news it has gathered and can prohibit competitors from disseminating it until its commercial value as news has passed away.  Court protected labor and investment under the law of unfair competition.
Cheney Brothers v. Doris Silk Corp. (2d Cir. 1929) (CB p. 64)
Facts:  Cheneys, unable to patent/copyright a garment pattern, sought damages for copying thereof.

If a person cannot obtain a patent or copyright on its product, it cannot recover for the copying of it by others.
3. Rights in Body Products:  the main question is not whether they are property, but rather whether they should be saleable.

a. Frozen embryos and surrogacy contracts:  there is no consensus regarding these matters.  

Moore v. Regents of the University of California (Cal. Sup. Ct. 1990) (CB p. 79)
Facts:  Researchers, unbeknownst to M, used his spleen tissue specimens to produce a potentially lucrative cell line.

A person whose tissue is used for profitable research and development without his knowledge may not maintain a conversion action therefor.  (M could only sue doctors for failure to disclose.)
EBay v. Bidder’s Edge (SM and BB)

Facts:  B was using E’s server to conduct searches; E disallowed B from continuing use. 
E had property right to server/bandwidth; would suffer diminished server capacity and trademark dilution.  (Unlike Moore, more like an IP right that can be licensed)
E. The Role of Reliance

1. Overview of Adverse Possession:  if a landowner does not bring an action to eject an adverse possessor within the statutory period, the owner is thereafter barred from bringing an ejectment action.  The running of the statute of limitations also creates a new title in the adverse possessor.  The doctrine protects title, bars stale claims, rewards productive use of land, and gives effect to expectations (a basic policy of property law).  Before the statute of limitations runs, the adverse possessor has all the rights of a possessor, but no interest in the property valid against the true owner.

2. Requirements of Adverse Possession

a. Actual entry giving exclusive possession – triggers the cause of action.  If entry is on part of the land, constructive adverse possession.
b. Open and notorious – visible manner so as to give reasonable notice to the owner
c. Adverse and under a claim of right – claim of right means that the adverse possessor is acting adversely to the owner.
i. objective test – possessor’s actions must appear outwardly to be acts of an owner; possessor need not actually claim title, but must be occupying the land without possession
ii. subjective test – some states interpret claim of right as possessor’s good faith belief that he has title

iii. color of title (required by a few states) – an instrument that, unknown to the possessor, is defective, e.g., forged deed

iv. boundary disputes – if a neighbor occupies adjacent land mistakenly believing it to be his, the majority holds he is adverse possessor (objective test); minority view holds neighbor must have actual hostile intent to claim the land (subjective test); oral agreement with reliance thereon estops party from denying the boundary; acquiescence in a boundary over long period is evidence of an agreement; modern courts give some relief to a good faith encroacher who mistakenly makes improvements (may pay damages or get value of improvements)
d. Continuous, uninterrupted possession – requires only the degree of occupancy and use that the average owner would make of the property.  An adverse use is continuous when it is made without a break in the essential attitude of mind required for adverse use.

i. seasonal use – okay , if it’s the way the average owner would use it

ii. abandonment – continuity is broken if possessor intentionally relinquishes for any period of time

iii. tacking by successive possessors – possessor can establish continuity by tacking onto her period any period of adverse possession by predecessors in interest if there is privity of estate (possessor voluntarily transfers to subsequent possessor), but not if adverse possessor has ousted the prior possessor or prior possessor abandoned the property; adverse possession tacks on the owner’s side (runs against the owner and all his successors in interest)
iv. interruption by true owner – continuity is broken if owner interrupts by reentering with intent of regaining possession (under objective test)
e. Payment of taxes (in several states)
3. Extent of Land Acquired by Adverse Possession

a. Without color of title – possessor takes possession only of land actually occupied or controlled
b. With color of title (constructive adverse possession) – good faith claimant who actually possesses some significant portion under color of title is in constructive adverse possession of the entire property described in the instrument
4. Interests Not Affected by Adverse Possession

a. Future Interests – adverse possession does not run against the owner of a future interest if entry is made when a life tenant has possession (but if entry was made before the owner created the remainder, the statute would run against the owner and his successor in interest)
b. Liens, easements, equitable servitudes – adverse possessor does not destroy until he interferes with it so as to give the holder of the right cause to sue

c. Governmental land – usually exempted from adverse possession

5. Adverse Possession of Chattels – cause of action accrues when owner knows or reasonably should know through exercise of due diligence where the goods are

a. Stolen goods – a bona fide purchaser’s claim is subordinate to the owner’s claim unless the statute of limitations has run

Van Valkenburgh v. Lutz (N.Y. 1952) (CB p. 129)
Facts:  L traveled across tract to reach home and built shed and kept garden on tract for 27 years, when V purchased tract and demanded L vacate.  

Title to a parcel may vest in an adverse possessor who occupies the parcel under claim of right, protects the parcel by an enclosure, improves or cultivates the parcel, and maintains that state of affairs for the statutory period.

Mannillo v. Gorski (N.J. Sup. Ct. 1969) (CB p. 145)
Facts:  G created steps and walk, unknowingly encroaching on M’s property. 

To claim title by adverse possession, the possessor need not have been aware that the land in question was in fact owned by another.  (Owner’s actual knowledge needed for small encroachment not clearly open and notorious.) 
Howard v. Kunto (Wash. Ct. App. 1970) (CB p. 153)
Facts:  Ks took possession of summer home under deed mistakenly describing adjoining property, which had been possessed successively under same mistaken deed for 10 yrs.

Where several successive purchasers received record title to a tract under the mistaken belief they were acquiring immediately contiguous tract, and possession is transferred and occupied continuously for over 10 years, there is sufficient privity of estate to permit tacking and establish adverse possession as a matter of law.

O’Keeffe v. Snyder (N.J. 1980) (CB p. 163)
Facts:  S purchased stolen paintings, painter O brought action for replevin.
The discovery rule controls in actions involving the adverse possession of chattels.  Statute of limitations starts running when owner first knows or reasonably should have known through due diligence of the cause of action, including identity of possessor.
6. Marital Property

b. Modern law:  all states have enacted statutes attempting to equalize property distribution between spouses.

1. Alimony:  now granted to a wife for a limited time, rather than for life.

2. Property division:  contrary to common law, all states today authorize equitable distribution of marital property.  The scope of property subject to this concept varies from state to state.
In re Marriage of Graham (Colo. Sup. Ct. 1978) (CB p. 401)
Facts:  Anne G. provided much support for Dennis G. while he attained BS and MBA.

A degree cannot be marital property subject to division upon divorce.

Elkus v. Elkus (N.Y. Sup. Ct. 1991) (CB p. 408)
Facts:  Mr. E. gave up career to coach wife and major opera star Mrs. E.

Celebrity status with the accompanying economic opportunities may be a marital asset subject to equitable dissolution.

II. Overview of the American Estates System

A. Present Possessory Estates

1. The Feudal Background:  feudal incidents (a form of inheritance tax) were owed by every tenant to his lord.  As landowners tried to avoid these “taxes,” the courts developed rules to maintain the lords’ economic basis.  In 1536, the Statue of Uses restored the king’s feudal incidents and laid the foundation for modern conveyancing and trusts.

2. System of Estates:  today, an estate is an interest in land that is or may become possessory and is measured by some period of time.  Possessory estates and future interests can be created in both real property (land) and personal property.  No new kinds of estates can be created.
3. Types of Estate (in descending hierarchical order):

a. Fee simple (freehold) – has the potential for enduring forever.

b. Fee tail (freehold) – ends if and when the first fee tail tenant has no lineal descendants to succeed him in possession.

c. Life estate (freehold) – ends at the death of a person.

d. Leasehold estate (nonfreehold) – lasts for a fixed time or by other agreement between landlord and tenant.
i. term of years:  fixed duration
ii. tenancy at will:  no fixed duration; terminable at any time by any party
iii. periodic tenancy:  no fixed duration; continues until terminated by one of parties
· difference from tenancy at will:  minimum termination notice period before recurring period is prescribed by statute
4. The Fee Simple
a. Fee Simple Absolute – a fee simple absolute is absolute ownership.  It is of potentially infinite duration with no limitations on its inheritability, and it cannot be divested or end on the happening of any event

· words of purchase:  identify the person in whom the estate is created (e.g., to A)
· words of limitation:  describe the type of estate created (e.g., and her heirs)
· creation:  at common law, by deed only by using words “and his heirs,” and grantee took only a life estate.  Under modern law, this requirement has been mostly abolished and either a deed or will is presumed to pass the largest estate the grantor or testator owns.
· transferability:  land is freely alienable.  

· heirs:  those who inherit intestate decedent’s real property
· next of kin:  those who inherit an intestate decedent’s personal property
· devisees:  those who receive decedent’s real property under a will
· legatees:  those who receive decedent’s personal property under a will
· real property is “devised,” personal property “bequeathed”

b. Defeasible Fees:  see IVA, infra.

5. Life Estate – endures for a period of one or more human lives; life estates are conveyed by explicit conveyance via words, reversion, remainder, executory interest
a. Types:

· for life of grantee – the usual life estate
· pur autre vie – measured by the life of someone other than the owner of the life estate
· in a class – can be created in several persons, and remainder does not become possessory until all life tenants die
· defeasible life estates – can be made defeasible like fee simple
· construction – if language is ambiguous, will depend on grantor’s probable intent

b. Alienability of life estate – a life tenant can transfer whatever estate she has

c. Limited Utility – such an estate is inflexible and creates obstacles to transactions

d. Waste – the life tenant is entitled to the use and enjoyment but cannot waste (permanently impair value of) it; remedies for waste:  injunction, damages, etc.
B. Future Interests

A present, nonpossessory interest capable of becoming possessory in the future.

1. Future interests in the transferor (may be retained by grantor)

a. Reversion – a future interest left in a grantor after she conveys a lesser estate than she has; default future interest created when transferor of fee simple transfers less than his entire estate and doesn’t specify who shall get the remainder.  The interest may be expressly retained or may be implied by operation of law (e.g., “O to A for life” implies reversion to O).  Cf. possibility of reverter – which arises after a determinable fee is transferred
· vested interest:  all reversions are vested though not necessarily possessory – vested means the reversion is fully alienable, accelerates into possession on termination of the preceding estate, and is not subject to the rule against perpetuities.

b. Possibility of Reverter – a future interest remaining in the grantor when a fee simple determinable (estate automatically ends on happening of an event) is created.  At common law, could not be transferred inter vivos, but today most consider freely alienable by will and during life.  Most follow common law rule that POR can endure indefinitely because inheritable, but some states have statutorily limited the period during which these interests can exist.  
c. Right of Entry – arises in a grantor when he creates an estate subject to condition subsequent and retains the power to cut short the estate.  Traditionally, inalienable inter vivos, but today some treat as alienable.  Most follow common law rule that ROE can endure indefinitely because inheritable, but some states have statutorily limited the period during which these interests can exist.
2. Future interests in transferees (may be created in grantee)

a. Remainders – future interest created in a grantee that is capable of becoming a present possessory estate upon the expiration of a prior estate
· must be expressly granted in the same instrument that created the preceding estate, which must be a fee tail, life estate, or term of years.  Cannot divest a preceding estate prior to its normal termination (exception:  can cut short if a reversion in the transferor?)
· a remainder estate may be a fee simple, a life estate, a term of years, or where permitted, a fee tail.

· classification of remainders

· vested remainders – created in an ascertained person and not subject to condition precedent (e.g., to A for life, than to B in fee simple)

· indefeasibly vested – the holder is certain to acquire possession in the future and will be entitled to retain permanently the estate
· vested subject to open – vested in a class of persons, at least one of whom is qualified to take possession, but the members’ shares are not yet fixed because more persons can become members (class is closed if others can no longer enter)
· vested subject to divestment – can be completely divested by a condition subsequent or by an inherent limitation of the remainder estate.  Remainder can be both vested subject to open and vested subject to complete divestment (e.g., to A for life, then to children of A, but if no child survives A, to B)
· alienability – is alienable inter vivos and devisable by will.  Descends to heirs if not otherwise disposed of, but can be limited so as to be divested at death.

· contingent remainders – given to an unascertained person or subject to a condition precedent
· unascertained person – one not yet born or who cannot be determined until the happening of an event.  A contingent remainder in fee simple always creates a reversion in grantor
· condition precedent – an express condition set forth in the instrument which must happen before the remainder becomes possessory (e.g., to A for life, then to B if B survives A).  The termination of a preceding estate is not a condition subsequent.
· distinguish conditions subsequent – whether a condition is precedent or subsequent depends on the sequence of the words.  If the condition is incorporated into the words of a gift, it is precedent; if it later adds words divesting a gift, it is subsequent.  If language is ambiguous, vested remainders are preferred.
· alienability – were inalienable inter vivos at common law, but today are mostly alienable, devisable, and descendible

b. executory interests – legal estates that grew out of uses recognized by equity courts; springing and shifting interests can be conveyed by deed

· springing interest – a future interest in a grantee that springs out of the grantor subsequent to its creation, thus divesting the grantor (e.g., to A when she marries)

· shifting interest – divests a preceding estate in another grantee prior to its natural termination (e.g., to A, but if B returns from Rome, to B)

3. The trust

· a device whereby one person (trustee) holds title and manages property for beneficiaries
· a trustee usually has very broad powers to manage the property and is personally liable for breach of fiduciary duty (must exercise reasonable prudence in investing)
· the settlor (the person creating the trust) cannot be a beneficiary

III. Justifications for Regulating Property Rights and the Coase Theorem

IV. The Anti-Commons and Other Impediments to Bargaining Resulting From the System of Estates

A. The Dead—the Impossibility of Bargaining with Prior Owners

1. Fee Tail – created to keep the land within the family for succeeding generations

a. nature of estate – endures as long as descendants of the original grantee are alive and is inheritable only by the grantee’s descendants

b. creation – at common law, language required was “to A and the heirs of his body,” referring to the grantee’s issue or lineal descendants

c. characteristics – originally 2:  (i) tenant in fee tail could not defeat the rights of the tenant’s lineal descendants, (ii) fee tail could be inherited only by issue of the original grantee

d. types – could be specifically tailored by grantor; fee tail male limited succession to male descendants; fee tail special could be inherited only by the grantee’s issue by a specific spouse

e. future interests following fee tail – if a descendant dies without issue, the land would revert to the grantor or he could direct the land to another, making possible reversion and remainder

f. disentailing – now a fee tail can be converted into a fee simple absolute, cutting off all rights of the original tenant’s issue by a deed

g. modern law – the fee tail has been abolished in all but 4 states; where abolished, “to A and heirs of his body” usually gives A a fee simple, sometimes a fee simple absolute or fee simple subject to conditions if A has no children

2. Life Estate – see IIA5, supra
3. Defeasible Estates

Defeasible fee simple estates – have the potential, though not the certainty, of infinite duration

a. Fee simple determinable – ends automatically when some specified event happens (e.g., to school so long as used for school purposes)

b. Fee simple subject to condition subsequent – cut short after a specific condition occurs and grantor elects to reenter and terminate the estate

c. Fee simple subject to executory limitation – automatically divested upon the happening of an event by an executory interest in a third person (e.g., to school, but if it ceases to use land for school purposes, then to hospital)

4. Rule Against Perpetuities – developed to curb all contingent future interests, including contingent remainders and executory interests (which are indestructible), but not vested interests (vested remainder, reversion, possibility of reverter, and right of entry)
· claimant must prove the interest will vest or fail not later than 21 years after life of any person who can affect the vesting of the interest and who is alive at the creation of the interest
· remoteness – the contingent interest is void if there is any possibility the interest might vest beyond the permitted period (e.g., the fertile octogenarian, the unborn widow, the slothful executor), or for class gifts, the whole class gift is void if the gift to one member might vest too remotely
· an executory interest following a fee simple determinable or divesting a fee simple vests only when the condition happens and it becomes a possessory estate
· exception:  the rule is not applicable to a gift from one charity to another charity

· half of the states (those following the Uniform Statutory Rule Against Perpetuities) exempt options and wait for 90 years before determining the validity of a contingent interest
Mahrenholz v. County Board of School Trustees (Ill. Ct. App. 1981) (CB p. 250)
Facts:  M claimed he obtained possessory interest when School District ceased using property for classes, breaching deed restriction.  Court held for M.

Only where the grantor creates a possibility of reverter will he or his successors become possessory owners of the property immediately upon the breaking of the condition.

Mountain Brow Lodge No. 82, Independent Order of Odd Fellows v. Toscano (Cal. App. 2d 1968) (CB p. 251)
Facts:  Lodge acquired property by gift deed from T, restricting use and ownership to the Lodge.

A limitation on the use of property, although it might serve to impede its transfer, will not be void as a restraint against alienation.  Express restriction of sale/transfer is void.
B. The Unborn, the Unascertained, and the Contingent—the Difficulty of Bargaining with Future Interests

1. Life Estate – see IIA5, supra.

Baker v. Weedon (Miss. Sup. Ct. 1972) (CB p. 230)
Facts:  Property to wife A, then A’s children, or W’s grandchildren if A died without issue.  Was increasing in commercial value and A wanted to sell for her support.
A court may order the sale of property which is held subject to a future interest, but only if a sale is necessary for the best interests of both the life tenant and the remainderman.

C. Too Few or Too Close to Bargain—the Difficulty of Bargaining with Concurrent Owners

1. Concurrent Ownership

a. Tenancy in Common:  each tenant has an undivided transferable interest, including right to possession of the whole; when one co-tenant dies, the remaining tenants in common have no survivorship rights; equal shares are not necessary and co-tenants can own different types of estates (today, a presumption of tenancy in common whenever conveyance is made by 2+ persons not husband and wife) 

b. Joint Tenancy:  each tenant own an undivided share and the surviving co-tenant has the right to the whole estate (right of survivorship)

i. 4 unities requirement (used to require a strawperson at common law but today most permit direct conveyance from one spouse to both spouses as joint tenants):  tenants must take their interests (i) at the same time, (ii) by the same instrument (title), (iii) with identical interests, and (iv) with an equal right to possess the whole property
ii. common law presumed any conveyance to 2+ persons (other than spouses) created a joint tenancy and to spouses, a tenancy by the entirety; today it creates a tenancy in common; a joint tenancy can be created only by express words indicating intent
iii. severance of joint tenancy – severance of 1 of the 4 unities severs the joint tenancy and destroys survivorship rights, creating a tenancy in common
(a) conveyance by joint tenant
(b) mortgage by joint tenant (in minority title theory states where mortgage conveys legal title)
(c) lease by joint tenant (some states)
(d) other situations (in some states, murder)

iv. avoidance of probate – no need to change title at a joint tenant’s death

c. Tenancy by the Entirety (not recognized in half the states):  can be created only between husband and wife, holding as one person; severance by one tenant is impossible, right of survivorship can’t be destroyed; all states now give a wife an equal right to possession; in most states, neither spouse can convey separately; divorce terminates tenancy by entirety and in most states becomes tenancy in common (in others, joint tenancy)
2. Sharing the Benefits and Burdens (Rights and Duties of Co-Tenants) – similar regardless of type of co-tenancy

a. Possession by one co-tenant – each co-tenant is equally entitled to possession of whole; parties may agree for one to have right to have exclusive possession

· ouster – if one deprives another of right to possession, the ousted co-tenant can bring suit to collect reasonable rental value or to partition; minority of states require fair rental value even without an ouster

b. Accounting for rents received from a 3rd party – must be shared equally with other co-tenants
c. Exploiting natural resources – must pay to other co-tenants proportionate part of net amount received
d. Actions by co-tenant to protect property

i. taxes and mortgage interest – each is liable for her share of taxes except if in exclusive possession, she has duty to pay taxes and mortgage interest up to reasonable rental value
ii. repairs – voluntary; co-tenant who makes necessary repairs cannot compel contribution from co-tenants, but can offset cost in accounting for rents
iii. improvements – voluntary; coast may not be offset in accounting for rents, and improver can be reimbursed only upon partition

e. Co-tenants as fiduciaries – co-tenants are treated as fiduciaries, holding for the benefit of all when a confidential relationship exists, or holding for the benefit of other co-tenants who contributed to the purchase price when acquiring an outstanding title
f. Adverse possession – co-tenant can become adverse possessor only upon clear notice of repudiation of the common title being given to the other co-tenants
g. Partition – any common or joint tenant (but not tenant by entirety) may bring a suit in partition; court either physically divides or sells the common property, adjusts all claims of the parties, and separates them 
Riddle v. Harmon (Cal. App. Ct. 1980) (CB p. 345)
Facts:  Mrs. R unilaterally severed joint tenancy by granting herself one-half interest.

A joint tenancy may be terminated by the conveyance by one joint tenant of his interest in the joint tenancy property to himself.

Harms v. Sprague (Ill. Sup. Ct. 1984) (CB p. 350)
Facts:  Joint tenant executed mortgage to S.  In IL, mortgagee only has lien, not title, so mortgage does not sever joint tenancy and survivor gets full unencumbered rights.  

A mortgage on a joint tenant’s interest does not survive the mortgagor.

Delfino v. Vealencis (Conn. Sup. Ct. 1980) (CB p. 359)
Facts:  Ds had 99/144 interest, V had 45/144.  Only 3 parties and rectangular property.

Partition sales are employed only where partition in kind is unworkable.  (If separate tracts not equal in value, one tenant can make cash payment to other tenant to equalize.)
Spiller v. Mackereth (So. 2d 1976) (CB p. 369)
Facts:  Tenant in common S ignored M’s demand that he vacate half or pay rent. 

Absent an owner physically barring a cotenant from entry upon the owned premises, that owner is not liable to the cotenant for rent.

Swartzbaugh v. Sampson (Cal. Ct. App. 1936) (CB p. 373)
Facts:  Joint tenant Mrs. Swartz objected to Mr. Swartz and Samp’s lease.

The act of one joint tenant without express or implied authority from, or consent of, his co-tenant cannot bind or prejudicially affect the rights of that co-tenant; but, a lease to all of the joint property by one joint tenant is not a nullity but rather is valid to the extent of his interest in the joint property.

V. Land Use Control:  Private Sector Alternatives

A. Covenants and Servitudes

1. Easements – a grant of an interest in land which entitles a person to use land possessed by another; why easements unsuccessful in regulating land use:  courts reluctant to recognize negative easements or imply easements
2. Real Covenants – a promise to do or not do something relating to the use of land; runs with the land at law so each successor landowner may enforce or is burdened by it; gives rise to personal liability (and for $ damages) only 
a. remedies for breach – suit for damages must be filed at law, suit for injunction or specific performance must be filed in equity (contracts law applies if promisee sues promisor; property law applies if successor to promisee/promisor is involved)

b. distinguish equitable servitudes (enforceable in equity; remedy is injunction) and conditions (created by language limiting or cutting short the duration of an estate; remedy is forfeiture)

c. creation – a writing is required; grantor signs and grantee is also bound

d. enforcement by or against assignees

i. requirements for burden to run
(1) the parties so intend
(2) there is privity of estate (majority view)
(3) the covenant touches and concerns the land
(4) the assignee has notice of the covenant before buying

ii. requirements for benefit to run
(1) the parties so intend

(2) there is privity of estate

(3) the covenant touches and concerns the land

iii. written – to comply with the Statute of Frauds

iv. intention of the parties – found in the language of the deed or contract (e.g., covenants shall run with the land)
v. privity of estate

(1) horizontal privity (relationship between original promisor and promisee; required for burden but not benefit)

· for burden to run – majority rule is original parties to the covenant must be in privity (in some states, this means the covenant is contained in a conveyance, in others a mutual relationship)
· for benefit to run – most states do not require horizontal privity

(2) vertical privity (succession to the estate of one of the original parties; privity between covenanting party and an assignee required for both burden and benefit)

· for burden to run – assignee must succeed to the identical estate owned by the promisor
· for benefit to run – runs to assigns of the original estate or of a lesser estate
· see Restatement of Servitudes, VA4, infra
· exception:  a homeowner’s association may enforce the benefit even though it succeeds to no land owned by the original promise, since considered an agent of the real owners

vi. touch and concern – for benefits or burdens to run with the land, the covenant must touch and concern it
vii. notice – bona fide purchaser not bound by covenant if he has no notice of it
viii. liability of original promisor after assignment – the assignor retains no liability on a promise to do or not to do an act
3. Equitable Servitudes – a covenant enforceable in equity by or against successors to land of original parties; an interest in the land 
a. distinguish real covenants – if P wants damages, she goes to law on a real covenant, if she wants an injunction, she goes to equity and asks for enforcement of an equitable servitude; many states will imply an equitable servitude without writing; privity not usually required (but some states require vertical privity when someone other than the original promisee is enforcing the benefit); both real covenants and equitable servitudes must touch and concern and require notice
b. creation – since an equitable servitude is an interest in land, most courts require a writing signed by the promisor, but many courts will imply a negative servitude on a lot previously restricted and subsequently conveyed without writing if evidence the developer had a uniform general plan and subsequent grantees had notice
c. enforcement by or against assignees

i. intent – contracting parties must intend that the servitude be enforceable by and against assignees
ii. no privity of estate – neither horizontal nor vertical required (unless, in some states, the person trying to enforce does not own land owned by the original promisee)
iii. touch and concern – early cases held the covenant must burden or benefit a party in physical use/enjoyment, but today, some covenants (esp. negative) touch and concern the land if they enhance its value (e.g., covenant not to compete); affirmative covenants performed on the land can run both in law and equity
iv. notice – requirement is met by actual or record notice (and in some cases, inquiry notice)

d. construction of covenants – will be construed so as to carry out the parties’ intention in light of covenant’s purpose.  Racially discriminatory covenants are unenforceable.
e. termination of covenants and servitudes

i. merger – if the burdened land and benefited land become the property of one person, real covenants and equitable servitudes merge into a fee simple and cease to exist
ii. equitable defenses to enforcement – defenses to enforcement of equitable servitude include estoppel, hardship of burden greatly outweighs benefit, and change of conditions in neighborhood
iii. abandonment – an affirmative covenant cannot be abandoned; R3 of Servitudes provides for modification/termination for onerous/perpetual obligations, but not obligations to a community association or reciprocal obligations from a common plan
iv. eminent domain – when the government takes the burdened land and condemns the covenant, the owner of the benefited land is entitled to damages
4. Restatement (Third) of Property, Servitudes (2000), §3.1

a. Abolishes distinction between real covenants and equitable servitudes

b. Vertical privity is discarded for both the burden and the benefit

c. Distinguishes affirmative and negative covenants – negative covenants run to successors because they are interests in land

d. Burdens and benefits run to successors to an estate of the same duration, but not to persons who succeed to lesser estates, which are subject to special rules
e. Touch and concern requirement has been superseded by specific tests for unenforceability, including reasonableness of covenant

5. Common Interest Communities

a. Condominiums

i. Separate ownership in fee simple of one unit in a development; common areas (e.g., halls, elevators) owned by all of the unit owners as tenants in common.  Each unit owner is liable for a separate mortgage on her unit.
ii. Creation – created by a declaration of master deed.  All unit owners are members of an association run by an elected board of directors that creates rules and runs the condo.  Each purchaser of a unit is given a deed transferring title.
iii. Administration of common area – unit owners are liable for their shares of common maintenance expenses.  Provisions for financial contributions are covenants, enforceable only if they run with the land.  Unit owners are jointly liable for injuries in common areas.
iv. Restrictions on transfer – might be invalid unless reasonable (e.g., no racial discrimination)

b. Cooperatives

i. Owned by corporation whose stock is owned by tenants (residents are both tenants and owners).  Building has 1 mortgage; if one tenant defaults, others must pay that share or face foreclosure.  Corporation is responsible for taxes, maintenance, and repairs.
ii. Restrictions on transfer – both lease and stock interest are subject to restrictions on transfer (e.g., consent of board or right of first refusal by board).  Racial restrictions are not valid.
iii. Termination of lease – permissible if tenant fails to pay assessed share or violates rules of conduct (if not arbitrary or unreasonable) by corporation.

Tulk v. Moxhay (Eng. Rep. 1848) (CB p. 864)
Facts:  M was aware of construction restriction on property although not in his deed.

Privity of estate notwithstanding, a person who acquires real property with notice of a restriction placed upon it will not be allowed, in equity, to violate its terms.

Runyon v. Paley (S.E.2d 1992) (SMII p. middle) 

Horizontal privity (majority rule) for burden to run is where promise is contained in conveyance of fee simple from one original party to the other.  Vertical privity means party succeeded to estate of original party.  Negative covenants like building restrictions always touch and concern because they affect burdened owner’s use of land and enhance value of benefited land.
Hill v. Community of Damien of Molokai (N.M. 1996) (CB p. 893) 
Facts:  Local residents claimed Community violated covenant limiting use to single family residence by operating group home for persons with AIDS.
A restrictive covenant limiting the use of a residence to single-family occupancy does not prohibit the use of the residence as a group home.  FHA prohibits discrimination against handicapped.
Shelley v. Kraemer (U.S. 1948) (CB p. 905) 
Facts:  S, black, was enjoined from occupying house under racially restrictive covenant.
Judicial enforcement of racially restrictive covenants constitutes impermissible state action in support of racial discrimination.  (State action under 14th Amendment)
Nahrstedt v. Lakeside Village Condominium Association, Inc. (Cal. Ct. App. 1994) (CB p. 927)
Facts:  Condo prohibited cats and assessed increasing penalties against N for her cats.
Restrictions in condos regarding pet ownership are reasonable and therefore enforceable when they prohibit conduct which, while otherwise lawful, interferes with the rights of other condominium owners to the peaceful and quiet enjoyment of their property.

B. Nuisance

1. Generally – unprivileged interference with one’s use and enjoyment of land

2. Private Nuisance – a substantial interference, either intentional and unreasonable or unintentional but negligent.  P must have a property interest affected by the nuisance.

a. Intentional nuisance – the unreasonableness (gravity of harm outweighs utility of conduct) determines whether the nuisance is intentional.
(1) gravity of harm – extent and character of harm, social value of use invaded, suitability of use to locality, burden to P in avoiding harm

(2) utility of conduct – social value of purpose of invader conduct, suitability of conduct to locality, impracticability of preventing harm

(3) fault – not controlling, but failure to use reasonable avoidance devices is important

b. Unintentional nuisance – unreasonableness refers to actor’s conduct as well as gravity of harm (utility of conduct seldom a defense)
c. Unreasonable interference – courts consider the character of the harm, character of the neighborhood, social value of conflicting uses, priority (whether the plaintiff has come to the nuisance)
d. Distinguish trespass (invasion of possession, intentional entry) – nuisance is invasion of use and enjoyment; unreasonable conduct, substantial injury, and usu. balancing of the equities in P’s favor; remedies are also more flexible
e. Economic analysis – both parties cause harm due to conflicting uses
(1) Coase theorem – market will move the right to the highest valued use if the transaction costs (information, negotiations, enforcing) are low; where many neighbors are damaged, the right will likely stay where initially allocated because high transaction costs due to free riders

(2) initial allocation – can be based on economic arguments (highest valued user, first in time because greater investment) or moral basis (wealth redistribution, healthy environment)

f. Remedies – whether court grants injunction or damages may depend on whether transaction costs high; if so, maybe more likely to grant damages
3. Public Nuisance – affects the general public; test for determining is same as for private nuisance; usu. only public officials may stop a public nuisance.
a. Enforcement by private persons – private individual may act only if she can show special injury, different in kind from that suffered by public
b. Statutorily authorized use – not public nuisances subject to enjoinment, although may be private nuisance if special injury shown (even zoning ordinances)
Morgan v. High Penn Oil Co. (N.C. 1953) (CB p. 747)
Facts:  Penn (1950) oil refinery with noxious fumes near Ms’ (1945) home and business. 

Lawful conduct which is non-negligent may constitute a nuisance if it is intentional and unreasonable under the circumstances.  (Measured by sensibilities of average person)
Estancias Dallas Corp. v. Schultz (S.W.2d 1973) (CB p. 755)
Facts:  E’s apt. complex had loud AC unit.  Ss couldn’t sleep, property value decreased.
Even though a jury finds facts constituting a nuisance, equities must be balanced in order to determine if an injunction should be granted.  (Here, AC unit not public benefit) 

Boomer v. Atlantic Cement Co. (N.Y. Ct. App. 1970) (CB p. 759) 
Facts:  Land owners sought to enjoin nearby cement plant in industrial district for dirt/smoke/vibration.  A invested more than damage to B.
Although NY rule is nuisance will be enjoined even when a marked disparity in economic consequence between injunction and nuisance, an injunction should not be applied if result is plant shutdown.  Permanent damages may be awarded instead.

Spur Industries, Inc. v. Del E. Webb Development Co. (Ariz. 1972) (CB p. 766)
Facts:  S was expanding feedlot when W built and offered homes for sale.  W filed suit because 1,000+ lots unfit for sale due to odors and flies.
The doctrine of coming to the nuisance does not prohibit granting injunctive relief against the nuisance.  (But W must buy out S for sunk costs)
VI. Land Use Control:  Public Alternatives

A. The Fifth Amendment’s Takings Clause

1. Overview

· Governments have the power to take title to property against the owner’s will; 5th amendment requires just compensation for taking for public use

· Public Use – broadly interpreted by S.Ct. to mean a public purpose (benefits the public); includes transfer to developer for urban renewal

· Whether taking title or taking possession, must be paid for

2. Physical Takings

· Permanent physical invasion is a de facto taking or inverse condemnation

Loretto v. Teleprompter Manhattan CATV Corp. (U.S. 1982) (CB p. 1117)
Facts:  NY statute required apt. owners to provide cable access.  L claimed trespass.
Any permanent physical occupation of an owner’s property which is governmentally authorized constitutes a taking of property for which just compensation must be paid.

3. Regulatory Takings

a. Tests to determine whether a governmental regulation (under its police power) is a taking:

i. Harm test – no compensation needed for police power to prevent harm (or prohibit nuisance), but taking has occurred where the purpose is for public benefit.  Harm test may be illusory sometimes (e.g., nuisance case where two landowners have incompatible uses) 
ii. Test of severe economic loss – imposition of such may show taking; may mean owner must be left with some reasonable economic value in property (reciprocity test – regulation that involve reciprocal advantages, although not equal, is not a taking)
iii. Destruction of all economic value – if all economically beneficial uses are denied, it is a taking unless state shows it is justified in preventing a common law nuisance
iv. Exactions – city may impose a condition (exaction) for building permit if related to specific public need created by owner’s building
b. Remedies for regulatory taking – takings are void and enforcement may be enjoined; if condemnation proceedings not begun, a landowner can sue for damages under theory of inverse condemnation
c. State balancing test – some state courts balance private loss against public gain, looking at both utility of action (efficiency) and fairness
4. What is just compensation?

a. Fair market value – includes value of possible future expectations and existing uses – inclu. value of expected renewal of lease, but not loss of a business located on the land (but where no relevant market such as for special purpose property, any just and equitable method may be used)
b. Partial taking (part of tract) – Before and after rule:  difference in values of entire tract and remainder after taking.  Value plus damages rule – sum of values of part taken and net damages to remainder after offsetting benefits.

Hadacheck v. Sebastian (U.S. 1915) (CB p. 1132)
Facts:  H operated brick kiln before LA ordinance made it unlawful.
A municipality may regulate business operations to prevent harm to the public without compensation.
Pennsylvania Coal Co. v. Mahon (U.S. 1922) (CB p. 1140)
Facts:  P transferred surface to M, reserved mineral rights.  PA statute forbade coal mining causing subsidence of human habitation.
Private property may be regulated by state police power to protect public health, safety or morals; but if regulation destroys or appropriates property right, it becomes a “taking” under the 5th and 14th Amendments, requiring just compensation.  (M’s surface rights don’t justify P’s severe economic loss)
Penn Central Transportation Company v. City of New York (U.S. 1978) (CB p. 1151) 
Facts:  NYC statute preserved landmarks.  P tried to build office tower above Grand Central.  Court held P already had reasonable return on surface investment.
A city may place restrictions on the development of individual historic landmarks without effecting a taking requiring just compensation.

Lucas v. South Carolina Coastal Council (U.S. 1992) (CB p. 1171)
Facts:  SC statute counteracting beach erosion, banned L’s construction on lots.
The state must compensate a landowner when a regulatory action denies an owner all economically beneficial use of his land, unless the prohibited use of the land constitutes a nuisance under state common law.

Palazzolo v. Rhode Island (U.S. 2001) (CB p. 1193)
Facts:  P’s waterfront banned from development under State’s wetlands regs. 
A purchaser or successive title holder is not barred from bringing a takings claim by the mere fact that the title was acquired after the effective date of the state regulation.  (But here uplands portion could still be developed)
Tahoe-Sierra Preservation Council, Inc., v. Tahoe Regional Planning Agency (SM)

Temporary moratorium on development not considered a taking.  Ps had fees (potentially infinite estates) so regulation did not largely diminish value. 
B. Zoning

1. Zoning Generally
a. Theory – prevent harm from incompatible uses by dividing a city into zones; today, regulate uses to achieve public benefits or maximize taxes
i. Separation of uses – single-family homes are highest use (least harmful), and to be protected from lower uses such as apartments, commercial, industrial.  Cumulative uses allow higher but not lower uses in a district, but some noncumulative ordinances may exclude higher uses
ii. Density controls – indirectly control the number of people using an area (e.g., height limitations, lot sizes, etc.)
b. Source of Zoning Power – enabling acts grant authority to local govt. to regulate land use
c. Constitutional Challenges/Limitations

i. Due Process Clause

(a) procedural due process – legislative zoning actions (ordinance for entire city) do not require notice to each landowner; administrative actions (e.g., variances) require individual notice
(b) substantive due process – regulation must bear rational relationship to permissible state objective (public health, safety, general welfare); strict scrutiny if it infringes on a fundamental right (e.g., free speech, but not housing)
(c) state due process – will strike down “arbitrary” or “unreasonable” zoning regulations, even though rational means of achieving goal
ii. Equal Protection Clause – P must prove discriminatory purpose or intent (not just effect); rational relation test is used unless suspect classification (e.g., race) is involved
iii. Taking Clause – regulation that takes without compensation is a taking (but not necessary void for violating due process) – remedy is injunction or damages
d. Nonconforming Uses – in existence when zoning ordinance is passed, but not allowed after; may remain but might be limited/terminated
Village of Euclid v. Ambler Realty Co. (U.S. 1926) (CB p. 960) 
Facts:  E’s ordinance restricted A’s use, reducing property value by 75%.
A zoning ordinance, as a valid exercise of the police power, will only be declared unconstitutional where its provisions are clearly arbitrary and unreasonable, having no substantial relation to the public health, safety, morals or general welfare.  (Separation of uses excludes harmful incompatible uses)
2. Basic Structure of Zoning

(a) Administration of Zoning Ordinance – zoning must follow a comprehensive plan, usu. actual plans but may be policies of planning commission shown by documents or testimony 
i. Amendment of zoning ordinance – amendment not in accordance with comprehensive plan is spot zoning and unlawful; amendments are presumptively valid but some recent cases shift burden to proponent to show mistake in ordinance or change in conditions 
ii. Variances – granted where ordinance restrictions cause owner practical difficulty or unnecessary hardship; runs with the land and may have conditions attached
iii. Special Use Exception – allows use contemplated but not expressly permitted by ordinance (whereas variance allows use expressly barred); allowed when certain conditions specified in ordinance are met; usu. upheld even where standards are unclear
iv. Discretionary or non-Euclidean zoning (supplements variances and special use exceptions, which are sometimes too inflexible for planning; judicial trend is to uphold these devices) – contract zoning, density/cluster zoning, floating zones, planned unit development (PUD)
(b) Purposes of Zoning

i. zoning for aesthetic purposes – today permitted if prohibited use is offensive to average person and tends to depress property values; city boards may deny building permits for buildings out of character with neighborhood and commercial advertisements can be banned from residential areas, but regulating commercial and political advertising is sensitive to 1st Amendment challenges
ii. zoning against adult entertainment – total ban on live entertainment (e.g., nude dancing) held overbroad; but ordinance may disperse or limit adult entertainment to certain zones
iii. zoning for preservation – whether a taking depends on weighing landowner’s economic loss against reasonable need for fulfillment of substantial public purpose
(a) historic preservation – usu. upheld 

(b) preservation of open space – agricultural and wetlands zoning may be upheld

PA Northwestern Distributors, Inc. v. Zoning Hearing Board (Pa. Sup. Ct. 1991) (CB p. 974)
Facts:  P opened adult book store; town amended ordinance to restrict and gave 90 days to comply or discontinue.  PA forbids amortization ordinances (minority rule).
A zoning ordinance which requires the amortization and discontinuance of a lawful preexisting nonconforming use is confiscatory and violative of the state constitution as a taking of property without just compensation.

Commons v. Westwood Zoning Board of Adjustment (N.J. Sup. Ct. 1980) (CB p. 985)
Facts:  Cs tried to purchase or sell, W refused variance, finding adverse impact.
A denial of zoning variance must be based upon sufficient findings on whether the area will be adversely impacted, and whether the denial will work a substantial hardship.  (Smallness of lot created before zoning ordinance requiring home)
Cope v. Inhabitants of the Town of Brunswick (Me. Sup. Ct. 1983) (CB p. 994)
Facts:  Ordinance restricted apt. construction and gave B power to reject variances. 
A zoning ordinance may not delegate insufficiently clear standards for legislative authority to a local board.

State v. City of Rochester (Minn. Sup. Ct. 1978) (CB p. 999)
Facts:  R challenged ordinance amendment rezoning single family to high density.
When a municipality adopts or amends a zoning ordinance, it acts in a legislative capacity under its police powers and the act must be upheld unless there is no rational basis for the classification or it amounts to a taking without compensation.

3. Modern Day Challenges for Zoning

a. Exclusionary zoning – used to exclude certain groups
i. nontraditional families – rational relationship test to determine whether definition of family for single-family area valid; several states held restrictions based on biological/legal relationships fail; higher standard used for ordinance excluding traditional family unit
ii. low income persons – controls such as minimum house size, lot size, front footage may effectively exclude cheaper housing

(a) validity of density controls – recently, some courts have rejected basic rational relationship test where exclusionary effect; community cannot irrationally prevent growth, nor all apartments be excluded from a developing city; fair share test requires each community provides its fair share of housing needs in region

(b) timing of development – ordinance may slow development by a rational and comprehensive plan of timing

iii. racial exclusion – unconstitutional only if intent or purpose shown; where only discriminatory effect, Fair Housing Act may be violated
iv. federal courts – difficult to litigate ordinances here; standing requires P suffer injury in fact; but standing requirements for actions under FHA and other federal statutes more liberal
Village of Belle Terre v. Boraas (U.S. 1974) (CB p. 1044) 
Facts:  B + 5 students not related rented home, violating ordinance.
A city may pass an ordinance which prohibits unrelated individuals from living in one location.  (Substantive due process not violated if ordinance bears any rational relationship to permissible state objective, even family values and quiet seclusion)
City of Edmonds v. Oxford House, Inc. (U.S. 1995) (CB p. 1056)
Facts:  O had halfway house for recovering alcoholics and drug addicts, violating ordinance defining single family as blood/marriage or 5- unrelateds.  FHA exempted laws limiting number of persons to prevent overcrowding.
A family composition zoning rule is not exempt from Fair Housing Act scrutiny. (Here, wasn’t a maximum occupancy restriction, but a family composition rule)
Southern Burlington County NAACP v. Township of Mount Laurel (N.J. Sup. Ct. 1975) (CB p. 1065)
Facts:  NAACP sued ML zoning scheme violated NJ constitution by failing to provide sufficient low income housing.
Municipal land use regulations must provide a realistic opportunity for low and moderate income housing.  Community must provide fair share of regional needs.
