Short property outline
· Theories of property

· Labor Theory (Locke)
· Self-ownership thesis: man’s body → labor → objects mixed with labor (right’s based)
· Limitations: spoilage & sufficiency (Locke’s proviso)

· Problems: only theory of initial appropriation; no guidance as to scope of right (tomato juice in ocean)

· Personhood theory (Radin)
· Thesis: private property necessary to achieve proper self-development
· Problem: subjective value = greater right?

· Liberty theory – “the new property” (Reich)
· Certain kinds of property should be protected from arbitrary gov’t interference

· Problems: needs strong respected state; why doesn’t everybody have property if key to liberty

· Utility theory  (Demsetz)
· Internalize externalities by creating private property
· Cost of negotiating over remaining externalities → greatly reduced
· Problems: what about high transaction costs of allocating prop. in the first place?

· Alliance Against IFQ’s v. Brown (fishing permits – present participation / boat ownership determines if you get a quota)
· Rule of first possession

· Rule of capture

· Pierson v. Post (chasing foxes – possession exists if there is actual capture)

· Ghen v. Rich (whaling – custom-based allocation

· Popov v. Hayashi (equitable division of baseball – P should have opp to the right to possession w/out unlawful interference)

· Keeble v. Hickeringill (ducks – policy against interference w/ trade)

· Policy considerations

· Was there notice?

· Reward investment/labor

· Encourage activity

· Expectation interests

· Custom → not a good rationale
· Manipulation of rule first possession

· Finders Keepers

· Why do we give finders rights?

· Encourage disclosure of finds = ( chance of return to true owner
· Cheaper than debating over allocation
· Encourage trade/investment
· Rule of capture analogy
· Incentive to true owners to take more care
· Armory v. Delamirie (jeweler takes jewel from chimneysweep – title of finder good against whole world but true owner)

· Hannah v. Peel (soldier finds brooch – property goes to finder when mistakenly abandoned)
· McAvoy v. Medina (pocketbook left in shop – mislaid property goes to shop owner, not finder)
· Not really “first” possession

· Johnson v. M’Intosh (Indian title – Indians have right of occupancy, ultimate title belongs to gov’t – principle of discovery)
· Delgamuukw v. British Columbia (notions of aboriginal title: inalienability; right to occupy/exclude; use – infringement justified: settled expectations of gov’t; legit. gov’t purposes of development)
· Creation of intellectual property

· INS v. AP (stealing news – injunction granted for AP until news no longer valuable – creates property right b/t competitors)

· Property rule protection (grant injunction)

· Pro: ( protection; ( flexibility (AP can negotiate); avoids difficult valuation issues 
· Con: creation of monopoly; less access to news for readers
· Liability rule protection (award damages)
· Less protection for AP – only very contingent right to exclude INS

· Efficiency issues [GO TO OFFICE HOURS]

· Calder-Hicks: if aggregate benefits to society exceed costs

· Pareto: at least one person is benefited and no one is harmed

· Cheney Bros. v. Doris Silk Corp. (copying patterns – no protection for the pattern, just chattel itself)
· Moore v. Regents (cell line in research – bundle of property rights: stick P seeks too narrow)
· Bundle of rights → use, alienate, present use, future interest, exclude
· eBay v. Bidder’s Edge (invasion of web page – injunction granted: actual possessory right (servers) & IP-type right (copying, use of info)
· Adverse possession

· Elements of a/p: 

· actual

· open and notorious

· adverse, hostile, or under claim of right

· continuous
· exclusive
· for length of time required by statute of limitations

· Policy reasons for recognizing:

· encourage productivity

· repose

· personality

· promote marketability

· Van Valkenburgh v. Lutz (garden, junk, walkway, brother’s apt – no a/p: standards for “actual” possession not met → not enough cultivation, no substantial enclosure)
· Mannillo v. Gorski (extended steps – hostility satisfied: doesn’t matter if mistake; but not open/notorious: minor encroachment = true owner must have actual knowledge)
· Howard v. Kunto (summer home – to be continuous: what a normal owner would do w/ property; tacking allowed when there is privity/succession)
· Adverse possession of chattels

· O’Keeffe v. Snyder (stolen painting found 30 yrs later – discovery rule to determine when cause of action accrues)
· When does the cause of action accrue?

· Immediately upon removal of object

· When a/p begins to satisfy elements of a/p

· Discovery rule – when true owner knew/could have known thru due diligence

· Demand and refusal rule

· Marital property
· In re Marriage of Graham (is MBA marital property – professional degree NOT property)

· Why recognize property interest in degree → Labor/contribution; reliance; contract; productivity; welfare; equality

· Why not → uncertainty of earning power/what spouse will do; rights issue; causation; overcompensation; valuation problem
· Elkus v. Elkus (status of famous opera singer – divisible to extent D’s contributions increased value of her career)
· Estates and land

· Transfers of property terminology

· Inter vivos transfer – conveyance b/t 2 living persons (grant; deed)

· By will or testament (devise; bequeath)

· By rule of law – when property owners dies intestate (heirs; inherit; descend)

· Possessory interests

· Fee Simple 

· Characteristics of FSA: ultimate ownership; potentially infinite duration; only ends if owner dies w/out heirs; generally inheritable; transferable; divisible; indefeasible; no accompanying future interest

· Life Estate 
· Definition: 1) normal: O to A for life (A’s life); 2) other measuring life: O to A for life of B

· Characteristics: transferable; defeasible; must be accompanying future interest
· Rights/obligations: undisturbed possession; ordinary income; obligation not to commit waste; 

· Future possessory interests

· Transferor

· Reversion – transferor has FS and transfers less than whole estate & doesn’t specify who gets remainder of estate
· O to A for life, then to B = no reversion b/c remainder assigned to B.

· O to A for life = reversion

· Possibility of reverter – accompanies FSD
· Right of entry – accompanies FSSCS
· Transferee

· Remainders – future interests in 3rd party transferee, must be capable of becoming possessory immediately upon expiration of prior estate created in same conveyance
· Vested remainder – 1) given to ascertained person; 2) not subject to condition precedent 
· Contingent remainder – 1) subject to condition precedent (not natural expiration of prior estate); 2) created for unborn person; 3) created for somebody unascertained/unidentified
· Executory interests – any interest that divests/cuts short another interest
· Shifting EI – divests interest held by transferee
· Springing EI – divests interest held by transferor
· Dead hand control

· Fee tail – descends to A’s lineal descendents (“heirs of the body”) until they are all dead

· Only used in 4 states: DE, ME, Mass., RI – replaced w/ LE everywhere else 

· FSD – FS so limited it will end automatically when stated event happens (automatic forfeiture)

· Language: “so long as;” “while used for;” “during”

· Future interest: possibility of reverter → for transfer & heirs
· FSSCS – FS that may be cut short or divested at transferor’s election when stated condition happens (not automatic)
· Language: “but if;” “provided;” “on the condition that if”

· Future interest: right of entry → “power of termination” – may be expressly retained or implied in words of instrument
· How does court decide if FSD or FSSCS?
· Looks to language
· Presumption for FSSCS b/c automatic forfeiture is so harsh → put burden on transferor to end the estate
· FSSEL – FS where reversionary interest if transferred to a 3rd person
· Future interest: more akin to FSD = possibility of reverter
· Mahrenholz v, County Board of School Trustees (Was it FSD or FSSCS? – it was FSD: “for school purposes only” = heir had possibility of reverter and made valid transfer to Mahrenholz)

· Mountain Brow Lodge v. Toscano (Was FSSCS invalid for being restraint on alienation? – No, just a restraint on land use, not alienation.  Court ascertains intent of grantor and doesn’t want to inhibit charitable giving.)

· Should use restriction be upheld?

· Remedy – automatic forfeiture is v. severe remedy; court may try to construe for damages or injunction instead

· Cut out buyers from market
· Benefits outweigh costs
· Discourage improvements in land by making it unmarketable

· Inhibit charitable giving
· Effort/investment on part of grantor

· Restraints on alienation

· Common law policy against restraints on alienation
· Ensure marketability

· Tragedy of anti-commons (too much veto power)

· Wealth distribution

· Wide access to credit

· Common law mechanisms to prevent dead hand control

· Restrictions on possibility of reverter and right of entry – limit duration; req. re-record; enforce threshold value

· Prevent conditions that interfere w/ marketability – e.g., restraint on marriage deemed void

· Policy for honoring restraints

· Promote charitable giving

· Protect donor’s personality & security interest in property

· Recognize donor’s investment in property

· The unborn, unassigned – conflict b/t present & future interest holders

· Baker v. Weedon (life tenant wants to sell estate to pay bills; grandkids say no – land may be sold just to satisfy her reasonable needs; best interests of all parties)

· Concurrent ownership

· Joint tenancy – must satisfy 4 unities: time; title; possession; unity of interest

· Consequences: right of survivorship; sever by conveyance to 3rd party or self; common law presumption against j/t; each j/t equiv. to single owner

· Tenancy by entirety – 4 unities + marriage (5th unity)

· Tenancy in common – separate but undivided interests in the property.  One unity only = possession.
· Consequences: interest of each descendible; may be conveyed by deed or will; no survivorship rights; presumption at common law that conveyance to 2 people is t-i-c; “jointly” not enough to create j/t

· Severing relationship

· Riddle v. Harmon (wife conveys to self to sever j/t – yes, j/t may be unilaterally severed.  Policy questions re: unfairness, notice, expectations, fraud.)

· Harms v. Sprague (brothers had j/t, one took mortgage – mortgage doesn’t sever, it is extinguished when mortgaging j/t dies; creditors should do more to protect their interests)

· Delfino v. Vealencis (t-i-c: garbage lady v. residential developer – court-ordered partition in kind: physical division of land)
· Partition by sale test: 1) physical attributes of land = impracticable/inequitable to divide; 2) bests interests served by sale.

· Relevance to physical attributes: # of owners, land shape

· Relevance to best interests: Calder-Hicks efficiency, highest value use; distributional issues; personality interest

· Sharing benefits and burdens

· Spiller v. Mackereth (t-i-c: D uses warehouse, P demands rent – cotenant not liable for rent to other tenant unless there is agreement to pay or ouster = attempt to enter and be denied)

· Swartzbaugh v. Sampson (j/t: wife v. boxing ring – leases allowed without consent of other j/t)

· Why allow leases w/out consent: productivity; don’t want idiosyncratic blocking of use; preserve autonomy of j/t

· Remedies for wife: ouster; partition in kind of lease; partition by sale of lease (auction); partition against husband; action for accounting for rent; hope husband dies – lease extinguished)

· Externalities & Coase theorem

· Externality = costs of benefits that one party imposes on another.

· Pigou’s classic view: one party harms another → make him internalize his externality (thru tax/liability regimes)
· Coase’s Theorem: externalities are reciprocal (takes away fault).  Arises from incompatible uses of land.

· Transaction costs prevent minimizing externalities: negotiation costs; free riders; hold outs; opportunism; collective action problems

· Implications for property: pay attention to transaction costs and minimize them; potential of private bargaining; importance of which party given initial allocation/entitlement; reframe policy question → incompatible uses.
· Land use control

· Covenants and servitudes

· Real covenants – agreement that runs w/ estate.  Remedy for breach → damages.
· Requirements for creation:
· Horizontal privity (b/t original contracting parties)
· Vertical privity (successors)
· Touch and concern the land
· Intent to bind
· Written
· Notice
· Equitable servitude – real covenants that don’t satisfy technical req’s.  Remedy → injunction. 
· Requirements for enforcement (test):
· Touch and concern the land (increase value of benefited land, vice versa)
· Intention (evidence from time of making covenant)
· Notice (record notice – written in chain of title; inquiry notice; actual notice – not enough)
· Easements – allow holder to use land in possession or forbid person possessing land from using for some reason
· Horizontal privity tests
· LL/T relationship
· Simultaneous interest in the land (result of transaction that created restriction)

· Successive interest in the land (restriction created at same time as conveyance)

· Unimportant and irrelevant (to enforcement of restriction)

· Vertical privity tests

· For burden to run: only runs to successor if that successor acquires estate of same or lesser duration

· For benefit to run: runs if successor in interest acquires estate of same or lesser duration

· A/P implications: a/p can’t sue to enforce or be sued to enforce real covenant b/c they’re not gaining an estate (no conveyance to a/p)

· Tulk v. Moxhay (does negative covenant not to build on the garden run? – enforced at equity (injunction); purchaser w/ notice of restriction can’t just ignore it)

· Runyon v. Paley (can R enforce residential use only covenant? – R can’t enforce w/out vertical privity, intent of contracting parties, and notice to D) 
· Scope of covenants

· Hill v. Community of Damien of Molokai (AIDS home violates covenant for single family homes only? – no violation b/c strong policy interest in making group home = family home and allow free use of land; in alt., violation of FHA for reasonable accommodation)

· Shelley v. Kraemer (racially restrictive neighborhood covenants – may not be enforced b/c actions of courts = actions by state and subject to 14th amendment)
· Private sector alternatives

· Nahrstedt v. Lakeside Village Condominium Assoc. (cats restricted in condo master deed – enforced restriction b/c meant for common interest of whole development)

· Nuisance

· Definition: nontrespassory invasion of land; if intentional → must prove conduct unreasonable
· Tests for intentional nuisance (unreasonable):
· Threshold test – harm reaches a certain level

· Balancing of utilities – harm to P v. benefits of D’s activity (Calder-Hicks efficiency)

· Serious harm + practically avoidable – would compensating P and others put D out of business?

· If nuisance found, what remedy?

· Balancing the equities – harms to P v. D’s investment / value to society / $$ / jobs, etc.

· Other factors to consider: who was there first; public interest; property values; community norms; P abnormally sensitive; least cost avoider

· Property right (injunction) v. liability rule (damages)

· Injunction

· Pro: facilitate bargaining; allow parties to reach most efficient outcome

· Con: party w/ injunction can extort/hold out; transaction costs

· Damages

· Pro: set precedent for future parties claiming nuisance

· End litigation by awarding permanent damages

· Morgan v. High Penn Oil Co. (refinery gases cause sickness – injunction/damages awarded to P: typical application of threshold test → substantial interference with use/enjoyment of land) 

· Estancias v. Dallas Corp. v. Schultz (loud air conditioning unit – nuisance found: P gets injunction after balancing of equities → only $ cost to fix for D and no harm to public b/c no housing shortage in TX)

· Boomer v. Atlantic Cement Co. (dirt/smoke from cement plant – nuisance found: damages awarded b/c of equities → D’s $$ investment; many jobs, harm to P)
· Spur Industries v. Del Webb Development (homes come to lawful cattle feedlot – nuisance found but b/c Webb must pay lot to move for “coming to the nuisance”)
· Problems w/ nuisance for regulating land use: courts have imperfect info; collective action problems b/c private right of action; zoning might be better; too many value judgments
· Takings

· Why gov’t has power to take

· Eminent domain

· Functional – prevent hold outs, get stuff done for public good

· Inherent ownership of everything
· Public interest

· Why constitutional compensation requirement

· Fairness – no singling out individuals
· Fiscal illusion – make gov’t internalize costs of projects

· Encourage investment/insurance

· Political process – protect disadvantaged groups; not let public choice run everything

· Physical takings / formally taking title or permanent physical occupation
· Loretto v. Teleprompter Manhattan CATV (law lets cable get installed – Categorical rule #1 → permanent physical occupation is a taking.)

· Takes away bundle of rights from owner (use, exclude, possess)

· Problem w/ 3rd party being given right to invade

· Problem: What is permanent v. temporary occupation?

· Regulatory takings / regulation of use stops short of removal of property
· Hadacheck v. Sebastian (unlawful to run brickyard in city – Categorical Rule #2 → any gov’t action curbing a harm (regulating nuisance) is not a taking.  But if action conferring public benefit, then it is a taking.)
· How to distinguish b/t curbing harm & conferring benefit?  Very deferential to what gov’t calls it.
· Pennsylvania Coal v. Mahon (Act prohibits mining under surface – it’s a taking b/c balancing test used → diminution in value of D’s property + average reciprocity of advantage)
· Diminution in value: ALL DEPENDS ON HOW TO DEFINE UNDERLYING PROPERTY INTEREST
· Avg. reciprocity of advantage: no taking if burdened party also benefits by action
· Penn Central v. City of New York (landmark preservation act – no taking after balancing: distinct investment-backed expectations; character of gov’t action; dim. in value / size underlying property right)
· Lucas v. South Carolina Coastal Comm. (can’t develop beachfront land – Categorical Rule #3 → when regulation deprives owner of all economically beneficial use of land, it is a taking.  Exception: no taking if restrictions inhered in title due to background principles of state nuisance/property law)
· Not much left of Hadacheck
· Problems w/ new rule

· Underinclusive – what if 50% of value lost?  No taking.
· Overinclusive – define underlying property any way you want
· Palazzolo v. Rhode Island (Lucas claim b/c can’t develop coastal property – no taking b/c court broadly defines underlying property.  Also knowledge of background regulation isn’t an automatic bar to taking claim.)
· Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency (is moratorium on development a taking? – no taking b/c only v. narrow portion of total time taken.)
· Property defined temporally, not geographically
· Zoning

· Village of Euclid v. Ambler Realty Co. (zoning test case – upheld as constitutional: gives deference to legislature, even when possible class-based segregation)
· PA Northwestern Distributors v. Zoning Hearing Board (adult bookstore = nonconforming use; 90-day amortization period – held to be per se confiscatory and unconstitutional → town just wanted to get rid of the store)
· Rule re: nonconforming use: any preexisting use, as long as lawful, has right to continue unless nuisance, abandoned, or property right extinguished by eminent domain.
· Commons v. Westwood Zoning Board of Adjustment (seeking variance re: lot size to build house – to get variance → landowner must show undue hardship; not contribute to problem; attempt to conform; not be detrimental to public welfare; not contrary to intent/purpose of zoning ordinance)

· Variance – allows you to do something expressly prohibited

· Special use exception – allows you to use property in a way that is expressly contemplated in zoning ordinance (but not permitted usually under those circumstances or in that location)

· Cope v. Inhabitants of Town of Brunswick (seeking special use exception to build apartments – exception should be granted as long as use not adverse, zoning purpose upheld, and value maintained; can’t delegate too much to Board)
· State v. City of Rochester (zoning amendment permits condos – upheld: rezoning = legislative action so narrow scope of review → not A+C and promote public health, safety, morals, general welfare; no spot zoning)
· Modern day zoning controversies

· Village of Belle Terre v. Boraas (non-related family = 2 people only – ordinance upheld as constitutional b/c legislature has discretion to draw lines.  Dissent raises P’s rights to privacy and association.)

· Standard of review to be applied – depends on whether fundamental rights violated:

· Strict scrutiny (if so) → 1) measure for compelling/substantial gov’t purpose; 2) law = necessary to achieve that purpose
· Rational basis (if not) → 1) legitimate gov’t interest; 2) law rationally relates to that interest
· City of Edmonds v. Oxford House (drug/alcohol group home meet zoning definition of unrelated family? – ordinance not exempted from FHA b/c it’s a max. occupancy reg.  P should seek reasonable accommodation.)
· South Burlington County NAACP v. Township of Mount Laurel (zoning keeps out low/moderate income families – some parts ruled invalid b/c town has constitutional obligation to provide realistic opp for low/moderate housing to meet its fair share of the region’s need)
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