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I. Allocating Resources Through the Law of Property

A. The Rule of First Possession

1. Introduction

i. The rule of capture: the first person to take possession of a thing owns it.
a. Rationale

i. Rewarding labor

ii. Protecting investment in resources

ii. Capture of wild animals: capture is required to establish possession, while merely chasing an animal is not enough.

a. Rationale

i. Competition

ii. Ease of administration 

2. Pierson v. Post (1805) [fox case]
i. Issue: whether Post, by the pursuit with his hounds in the manner alleged, acquired such a right to, or property in, the fox, as will sustain an action against Pierson for killing and taking him away.

ii. Result: Post had no property right in the fox.  
a. The court held that possession only exists when there is actual capture, or where there is mortal wounding.

b. Rationale: property law should promote certainty, peace, order.

iii. Notes

a. Rationale soli (“by reason of the soil”) – refers to the conventional view that an owner of land has possession – constructive possession – of wild animals on the owner’s land; in other words, landowners are regarded as the prior possessors of any animals ferae naturae on their land, until the animals take off. 

3. Ghen v. Rich (1881) [whaling case] 

i. Role of custom: the custom of the whaling industry was that if someone discovered the carcass of the dead whale, he would be paid a finder’s fee by the whaler that killed the whale.  The court rules that the common law should abide by that custom (or else the existence of the whaling industry would be threatened), so it awards the value of the whale (minus the finder’s fee) to the plaintiff who actually killed it.

4. Popov v. Hayashi [baseball case]
i. Reasoning

a. Possession is a blurred question of law and fact; possession requires both physical control over the item and an intent to control it or exclude others from it.  Inadequate efforts to achieve full possession will not support a claim of possession.  The rules for determining possession are contextual.

ii. Holding

a. Where an actor undertakes significant but incomplete steps to achieve possession of a piece of abandoned personal property and the failure to continue the effort is interrupted by the unlawful acts of others, the actor has a legally cognizable pre-possessory interest in the property.  That pre-possessory interest constitutes a qualified right to possession which can support a cause of action for conversion.  

5. Keeble v. Hickeringhill (1707)  [duck decoy pond]

i. Hickeringhill fired his gun repeatedly over the course of days by the side of the pond to drive away the ducks from Keeble’s pond. 

ii. Holding: Keeble could recover on the basis of interference with trade.
iii. Rationale: the decision is based on a public policy consideration of societal maximization of wealth: the court wanted to make sure the ducks would get to market.

B. Why Property

1. Natural Rights

i. Locke 
a. Man takes possession of that which he is able to cultivate through the intermingling of his own labor with the earth.

i. Rationale: Self ownership – man owns his own body, and because he owns his own body, he owns his own labor, and because he owns his own labor, he owns the objects that he mixes with his labor.

b. Limitations

i. The spoilage limitation – seems most relevant in the period before the invention of money.  After the invention of money, the spoilage limitation seems to become irrelevant.

ii. The sufficiency limitation – based on one’s labor, one can claim as much as he’d like at least where there is enough, and as good left in common for others.  You can’t take more than your fair share if there is a limited supply.  What is it you must leave enough of: what you are taking (an in kind limitation, i.e. if you take two acorns, you must make sure there are enough acorns for everyone to have at least that many), or only that you have to ensure that there is enough out there that your neighbor has enough for their own self-preservation.
2. Personality

i. Radin

a. Basic premise: private property is necessary to achieve personal self-development; we use property to construct our personalities.

b. Critique: Radin seems to say objects are the key to self development, whereas these objects may actually just be symbols of relationships and qualities that are important to us.

c. Distinction

i. Personal property – i.e., a wedding ring

ii. Fungible property – i.e., money

1. Can this distinction be made in the legal arena?  It would be difficult, as the concepts are highly subjective.

3. Liberty
i. Reich, The New Property (1964)

ii. Pipes, Property and Freedom (1999)

4. Utility

i. Externalities

ii. Demsetz

a. What is the function of private property?

i. An instrument of society – property can be seen as rights between persons in relation to things.

ii. Internalizing externalities

1. Externalities: costs or benefits that the person making a decision doesn’t take into account.

2. The concentration of benefits and costs on owners creates incentives to utilize resources more efficiently.

iii. Rose

iv. Alliance v. IFQs v. Brown (1996)  

a. Background: There were too many people fishing and too much capital in the industry, which was driving down returns and creating a race for the fish (a negative consequence of the rule of capture).  

b. IFQs (individual fishing quotas) were offered as a way of internalizing the externalities of the industry.  The regulatory scheme gives fishermen an incentive to husband the resources (the fish), so that the value of their shares doesn’t diminish over time.
c. The plaintiffs challenged the formula that the regulators used to distribute the IFQs, but the allocation system was upheld.  

C. Manipulating the Rule of First Possession

1. Acquisition by find

i. Armory v. Delamirie (1722) [diamond in the chimney case]
a. Rule: the title of the finder is good against the whole world but the true owner.
i. Relativity of title: whether you have a claim depends on who you are up against.

ii. Why do we give finders any right at all?

1. We want to encourage finders to disclose their findings, so that original owners can then have a greater chance of getting back their property.

2. It might be cheaper to give finders rights than to determine another allocation scheme.

3. Avoid the costs of determining who the original owner was.

4. So that the good that is found can be put into market circulation and made efficient use of.

5. The rule establishes some incentives for true owners to safeguard their possessions.

ii. Anderson v. Gouldberg 
a. When it is said that to maintain an action the plaintiff’s possession must have been lawful, it means merely that it must have been lawful as against the person who deprived him of it.  One who takes property from the possession of another can only rebut this presumption by showing a superior title in himself, or in some way connecting himself with one who has.  

iii. Hannah v. Peel (1945) [broach case]

a. Bridges v. Hawkesworth – The general rule of law, that the finder of a lost article is entitled to it against all persons except the real owner, must prevail, even though the lost property was found in the shop of the defendant.  

b. South Staffordshire Water Co. v. Sharman – “‘The possession of land carries with it in general, by our law, possession of everything which is attached to or under that land, and, in the absence of a better title elsewhere, the right to possess it also. . . .’  And it makes no difference that the possessor is not aware of the thing’s existence. . . . .’”(115).

c. Elwes v. Brigg Gas Co. -  The court ruled that it made no difference that the plaintiff (lessor) was unaware of the existence of the boat discovered by the defendants (lessees): regardless, it belonged to the plaintiff.  

d. Result: Judgment for the value of the broach to the plaintiff, who found it while the defendant was never physically in possession of the premises on which it was found and had no prior knowledge of it until it was brought to his notice by the plaintiff finder.

iv. McAvoy v. Medina (1866) [money found in shop]

a. Mislaid vs. lost property

i. Mislaid property is property that one puts down (intentionally part with) and expects to return to get but unintentionally leave behind.  This distinction turns on the state of mind of the original owner.

ii. Lost property is something you unintentionally part with and unintentionally leave behind.

b. Rule: With mislaid property, the court awards it to the shop owner because that makes it easier for the original owner to come back and reclaim.

2. Acquisition by Discovery
i. Johnson v. M’Intosh (1823)  

a. Holding: “Indian inhabitants are to be considered merely as occupants, to be protected, indeed, while in peace, in the possession of their lands, but to be deemed incapable of transferring the absolute title to others”(10).

b. Conquest gives a title which the Courts of the conqueror cannot deny.  

ii. Delgamuukw v. British Columbia (1997)

D. “Creation” of Intellectual Property

1. Introduction

i. The dilemma: how to nurture individual creativity and reward labor without going too far by creating monopolies and stifling creativity in others.  

2. International News Service v. Associated Press (1918)  

i. Holding: between the two associations, the news is property, and the AP had rights to it.  

ii. Reasoning

a. The labor justification

i. The defendant is “endeavoring to reap where it has not sown”(124).  

b. The public interest justification

i. There needs to be an incentive created for the news to be reported; if people could not reap the profits of their work, they might be less interested in performing that job.  

1. In using this justification, the Court is using Demsetz theory of property.  Demsetz postulated that people won’t be encouraged to invest in property and property won’t be properly taken care of if they don’t have a private property right in it.

iii. Dissenting

a. Holmes

i. Felt it would be okay for INS to use news from the AP, so long as credit was given to the source.
b. Brandeis

i. The courts are ill-equipped to make the determinations and regulations necessary in this case and should therefore defer to the legislature.

3. The common law: to avoid monopoly and encourage competition, the common law commonly allows copying and imitation.
i. Cheney Brothers v. Doris Silk Corp. [fashion designs]

a. “In the absence of some recognized right at common law, or under the statutes – and the plaintiff claims neither – a man’s property is limited to the chattels which embody his invention.  Others may imitate these at their pleasure . . .”(65).

b. To exclude others from the enjoyment of a chattel is one thing; to prevent any imitation of it, to set up a monopoly in the plan of its structure, gives the author a power over his fellows vastly greater, a power which the Constitution allows only Congress to create. . . . “(65).
ii. Smith v. Chanel (1968) [perfume case]

a. Holding: a perfume company could claim in ads that its product was the equivalent of the more expensive Chanel No. 5.  

4. Moore v. Regents of the University of California (1991) [cells]
i. Issue: do Moore’s cells constitute his personal property?

a. Moore is asserting a right to direct the use of his cells after they are removed from his body.  He is drawing on the theory that property is a bundle of rights, i.e., the right to use, to exclude, to sell, etc.  

ii. Holding: the complaint states a cause of action for breach of the physician’s disclosure obligations, but not for conversion.  
iii. Majority

a. Argues that it was not the cells that were inherently valuable but that they became so because of the work that the scientists did to them.

b. If the court were to recognize a property right for Moore in his cells, then scientists everywhere would be forced to secure permission for all their research on human cells, which could seriously threaten scientific research.  

i. The tragedy of the anti-commons = arises when you have a proliferation of private property rights.  The idea is that if there are too many private property owners, there are too many people who can block usage, which will lead to under-consumption.

iv. Arabian (concurring)

v. Mosk (dissenting)

5. Calabresi and Melamed

i. Entitlements

a. Types of Entitlements

i. Those protected by property rules

ii. Thos protected by liability rules

iii. Inalienable entitlements

b. The Setting of Entitlements: reasons/justifications

i. Economic efficiency

ii. Distributional preferences

iii. Other justice considerations

6. eBay v. Bidder’s Edge (2000) 

E. The Role of Reliance

1. Adverse Possession

i. Required Elements of Adverse Possession:

a. An actual entry giving exclusive possession that is

b. Open and notorious;
c. Possession has to be either adverse, hostile, or under claim of right;

i. New York state – this requirement is referred to as “under claim of title”

d. Possession has to be continuous;
e. Possession has to be exclusive;

f. Possession has to be for the length of time required by the statute of limitations.

ii. Policy reasons for recognizing adverse possession

a. Rewarding productivity

i. We want people to make use of land.

b. Quieting title and repose

i. It becomes more difficult to prove who had a legal right the longer things go on.

ii. Promoting marketability – you need to settle title in order to have a fully functional market economy.  Upsetting existing ownerships interferes with the ability of the marketplace to operate.

c. Property becomes “personal.”  

iii. Other  
a. Claim of title: the requirement of hostility or claim of right on the part of an adverse possessor.

b. Color of title: a claim founded on a written instrument or a judgment or decree that is for some reason defective and invalid.  

iv. Van Valkenburgh v. Lutz (1952) [feuding neighbors] 

a. Issue: whether there is evidence showing that the premises were cultivated or improved sufficiently to satisfy the statute.

i. The court finds that the adverse possession claim fails.

1. The garden did not use the entire premises.

2. The court doesn’t consider the Lutz’s use an “improvement” of the land.

b. Dissent: in determining whether a claimant has satisfied the requirements of adverse possession, the standard we should use should be based on how we would expect the usual owner to use the land.
v. State of mind required of the adverse possessor (varies by jurisdiction):

a. State of mind is irrelevant.

b. The required state of mind is, “I thought I owned it.”

c. The required state of mind is, “I thought I didn’t own it, but I intended to make it mine.”

vi. Helmholtz

a. Says, though, that in practice, good faith does matter and the courts will be influenced by it (even if in the case law says that good faith is irrelevant).  

b. Three categories of cases:

i. The color of title cases – where an adverse possessor has some sort of deed to the land but there is some sort of problem with the deed; the adverse possessor has a legal claim, but there is a problem with that deed.  By implication, those adverse possessors are in good faith; the problem with the deed doesn’t arise from the negligence of the adverse possessor.

ii. The mistaken boundary cases – the adverse possessor is sitting on some land that they believe is their land.  The courts will say that there is an objective standard, but they will look to the state of mind of the adverse possessor.

iii. An outright, aggressive adverse possessor, i.e. a squatter – on paper there is an objective standard, but the court will look to the good faith of the adverse possessor.
vii. Mannillo v. Gorski (1969)  
a. Issue: whether an entry and continuance of possession under the mistaken belief that the possessor has title to the lands involved, exhibits the requisite hostile possession to sustain the obtaining of title by adverse possession.

i. The Maine doctrine: mistake necessarily prevents the existence of the required claim of right; adverse possession requires an intentional tortious taking.

1. Most jurisdictions have abandoned this doctrine.  
ii. The Connecticut doctrine: mistake is of no importance in gaining adverse possession.  An objective standard: you just look at the acts themselves, and ignore the subjective position/state of mind of the actors themselves.  
1. What this means is that the adverse possessor has to have occupied the land without the permission of the true owner, or in opposition to the true owner.  (We thus don’t look at the state of mind of the adverse possessor.)  
b. Draws a distinction between minor and major encroachments, regarding the openness and the notorious requirement.

i. Major encroachment – there is a presumption that the true owner is on notice.  

ii. Minor encroachment – there the true owner would actually have to know that there was an encroachment on the land.

c. Result: The true owner is given liability rule protection – the true owner can be forced to sell the land to the adverse possessor.  (The court frames this as an equitable rule, and thus, the court can take into account all the circumstances of the situation.)

viii. Howard v. Kunto (1970)

a. Issue: what happens when the description in deeds do not fit the land the deed holders are occupying.
b. The basic rule for tacking:

i. The tacking of adverse possession is permitted if the successive occupants are in “privity.”  Privity arises when there has been a voluntary transfer of either the estate or of possession of the land.
c. Test for continuity: whether or not the adverse possessor used the property uninterruptedly as the true owner would have used it.  
2. Adverse Possession of Chattels

i. O’Keefe v. Snyder (1980) [paintings case]
a. Issue: when does the cause of action accrue?  
i. Three different approaches

1. Immediately upon the theft, the cause of action arises.

2. The adverse possession approach: the cause of action would arise when the defendant begins to satisfy the elements for adverse possession.  

3. The discovery rule approach: the cause of action doesn’t accrue until the true owner discovers or should have discovered (if he or she had exercised due diligence) the facts that form the basis for a suit, including the identity of the adverse possessor.

b. Result: the court adopts the discovery rule approach.

ii. Solomon R. Guggenheim Found. v. Lubell
a. The New York rule: the cause of action arises when the true owner writes a demand letter seeking return of the item and is refused.

3. Marital Property

i. States

a. Equitable division states – when a marriage breaks up, property is divided on an equitable basis based on a number of factors, i.e., how long the marriage lasted, etc.  There is a presumption that the assets will be equally divided.
b. Community property states – require that property be divided equally, and others apply a presumption that property will be equally divided.
ii. The issue of what counts as marital property and what is to be included in the division

a. Majority position
i. In re Marriage of Graham (1978)

1. An MBA does not constitute marital property which is subject to division by the court, though it is a factor to consider in arriving at an equitable property division.  

2. Carrigan (dissenting)

a. It is not the degree itself which constitutes the asset, but the increased earning power; the law, in other contexts, recognizes future earning capacity as an asset whose wrongful deprivation is compensable.  

ii. Mahoney v. Mahoney
1. The court declined to recognize a professional degree as marital property, finding that such an item was too speculative in value.

2. This case introduces the concept of “reimbursement alimony” for the financial contributions the supporting spouse made to the other spouse’s successful professional training.  

b. Minority position

i. O’Brien v. O’Brien
1. The court held that an interest in a profession or professional career potential is marital property which may be represented by direct or indirect contributions of the non-title-holding spouse, including financial contributions and nonfinancial contributions made by caring for the home and family.  

2. The court rejected the argument that reimbursement was an adequate remedy.

ii. Elkus v. Elkus
1. Holding: To the extent the defendant’s contributions and efforts led to an increase in the value of the plaintiff’s career, this appreciation was the product of the marital partnership, and therefore, marital property subject to equitable distribution.

2. Things of value acquired during marriage are marital property even though they may fall outside of the scope of traditional property concepts.  

II. Overview of the American Estates System

A. Present Possessory Estates

1. Introduction

i. There are many different ways of packaging up property interests.

ii. The estates system is a method of classifying interests in land by time.

a. There is a difference between estates and land.

i. Land – the land itself.

ii. Estates – the interests in the land, the intangibles – a legal fiction.

iii. Property interests in land can be classified as possessory and non-possessory.  Estates are only interests that are now possessory or that can become possessory in the future.  What is outside of the estates system is interests that could never become possessory.

iv. Present possessory interests vs. future interests

v. Duration

a. There are different kinds of present possessory interests, and you can rank kinds of present possessory interests based on their duration.

vi. There is a distinction in the estates system between freehold estates and non-freehold estates

a. Freehold estates: fee simple and life interests

b. Non-freehold estates: lease-holding estates

i. Term of years

ii. Tenancy at will

iii. Periodic tenancy

2. Exchange of property
i. Inter vivos transaction

ii. By will

iii. By rule of law

3. The Legacy of Feudalism

4. Terminology Regarding Transfers of Property

5. The Fee Simple

i. Characteristics:

a. Inheritability

b. Alienability

i. Tenants acquire the right to transfer their interest in land without the consent of their lord.

1. 1290: Statute Quia Emptores

ii. The ability to cut off the rights of heirs emerges in 1225 in a case called D’Arundel’s case.

1. O to A and his heirs.  A conveys to B.

a. In 1100, A’s heirs can kick off B.

b. Post-1225, A is allowed to convey to B and to cut off A’s heirs.  

c. Divisibility

i. The statute of wills in 1540 made it possible to divide and pass property through law.  

ii. Creating a fee simple

a. At early common law, to pass a fee simple, you had to use the words “and his heirs,” because if you didn’t, you were presumed to be passing a life estate.  

b. Today, the law presumes that you are passing a fee simple, so you don’t have to use the words “and his heirs.” 

iii. Properties of a fee simple

a. Ultimate in ownership: the owner isn’t sharing an ownership with anyone else; there is no accompanying future interest.  
b. Of potentially infinite duration – it will only come to an end if a person dies without heirs.  (Heirs refers to the people who take in the absence of a will according to the state law of succession.)  

c. It is generally inheritable.  If an owner dies intestate, the fee simple absolute will pass to the owner’s heirs.  

d. It is freely transferable or marketable.

e. It is freely divisible. 

f. It is indefeasible.  (This is unique to the fee simple absolute.)

g. There is no future interest accompanying a fee simple absolute.

6. The Life Estate

i. Characteristics

a. Is transferable

b. Can be defeated

7. Characteristics of Present Possessory Estates

B. Future Interests

1. Introduction

i. A future interest is an interest that can become possessory in the future.  

2. Future Interests in the Transferor
i. Reversion

a. Definition: the interest left in an owner when he carves out of his estate a lesser estate and does not provide who is to take the property when the lesser estate expires.

b. Creation of a reversion

i. A reversion can be expressly retained.
ii. A reversion can be implied.
iii. If part of the conveyance is struck down by law, then the default is to create a reversion in the original transferor.

c. Characteristics

i. Transferable inter vivos

ii. Transferable by will

iii. Divisible

ii. Possibility of reverter

a. Definition: arises when an owner carves out of his estate a determinable estate of the same quantum; the companion interest to the fee simple determinable.

iii. Right of entry

a. Definition: when an owner transfers an estate subject to condition subsequent and retains the power to cut short or terminate the estate, the transferor has a right of entry; the companion interest to fee simple subject to condition subsequent.  
3. Future Interests in the Transferees

i. Remainders
a. Definition: a remainder is a future interest that waits politely until the termination of the preceding possessory estate, at which time the remainder moves into possession if it is then vested.

i. Remainders have to be capable of becoming possessory immediately upon the expiration of the prior estate created in the same conveyance.

b. Requirements of a remainder
i. A future interest created in a third party (transferee)

1. A remainder can only be created by a grant in the same conveyance in which the prior estates are created.

ii. Must be capable of becoming possessory immediately upon the expiration of the prior estate.  

1. The simultaneity requirement is just a requirement that the estate can pass simultaneously.  

iii. A remainder must not cut short a prior estate.  

1. However, there is an exception here: a remainder can cut short a prior estate if that estate is a reversion in the transferor.

c. Characteristics of remainders
i. At common law

1. Vested remainders were transferable.

2. Contingent remainders were not transferable.

ii. Today

1. Transferable inter vivos

2. Descendible

3. Divisible 

d. Types of remainders

i. Vested remainders: a remainder is vested if it is created in an ascertained person and is ready to become possessory whenever and however all preceding estates expire.  
1. Vested remainders – a remainder is vested if there is no condition precedent to the remainder becoming possessory other than the natural expiration of the prior estate.  For a remainder to be vested, it has to be possible to identify who is taking possession of it.

ii. Contingent remainders: a remainder is contingent if it is given to an unascertained person or it is made contingent upon some event occurring other than the natural termination of the preceding estates.  
1. Contingent remainders – (the mirror image) – is subject to a condition precedent other than the natural expiration of the prior estate.  Or a remainder can also be contingent if the person to whom it would go if the remainder is created in favor of someone who isn’t born, or if it is created in somebody who can’t be ascertained or identified.

ii. Executory interests

a. Definition: a future interest in a transferee that must, in order to become possessory,

i. Divest or cut short some interest in another transferee (this is known as a shifting executory interest), or

ii. Divest the transferor in the future (this is known as a springing executory interest).  

b. Any interest that divests another interest

i. Exception: a contingent remainder that divests a reversion.

III. Justifications for Regulating Property Rights and the Coase Theorem

A. Policy reasons for regulating land and real estate

1. Information

i. You may want to impose some sort of disclosure requirements on sellers, as buyers may be at an informational disadvantage.

2. Monopolies

i. If you have two parties owning a single piece of property and they can’t decide how it should be used, you may want to allow a court to step in and partition that property so that it can be used.  

3. To control externalities

i. Pigou – analyzed an externality (a cost or a benefit that one party imposes on another) as something that arises by virtue of one party harming another party.  Solution – you needed to internalize the externality on the one causing the damage through tax or to make him or her liable.  

ii. Beginning in the 20th century, people began to rethink the problem of externalities.

a. Coase = under Coase’s conception, an externality doesn’t arise form one party harming another.  For Coase, externalities are reciprocal.  An externality is a cost that arises from two incompatible land uses.  By saying we can’t blame one party, he removes the notion of fault.

i. Famous example = a doctor moves in next to a confectioner.  The doctor decides to put a consulting room next to the candy making room.  Coase says neither party can be blamed.  The policy issue becomes framed as how you minimize the cost to society of these two incompatible land uses.  The confectioner’s business is worth $5,000.  The doctor’s business is worth $7,000.  

ii. Coase’s approach tries to broaden the range of tools that society can have at its disposal for dealing with externalities (i.e. bargaining between the parties).

B. Types of transaction costs

1. Negotiation costs

2. The costs arising from the free rider problem

3. Holdout costs

4. Costs arising from opportunism

C. Points to keep in mind about Coase’s theorem

1. The initial allocation still has distributional consequences (even if how you allocate the rights doesn’t affect whether or not you will get to the efficient outcome).  

2. The initial allocation does have implications for what subsequent exchanges will occur, and it may have implications for what the efficient outcome may be.

3. Who is given the right at the outset can determine which outcome is efficient.  (Right allocation may determine how much someone values the right.)    People prefer not to lose things – aversion to losses.

D. Menell and Stewart

E. Ellickson and Been 

IV. The Anti-Commons and Other Impediments to Bargaining Resulting From the System of Estates

A. The Dead – The Impossibility of Bargaining with Prior Owners

1. The Fee Tail

2. Restraints on Alienation

i. Objections to restraints on alienability

a. Such restraints make property unmarketable

b. Restraints tend to perpetuate the concentration of wealth

c. Restraints discourage improvements on land

d. Restraints prevent the owner’s creditors from reaching the property

ii. Types of restraints

a. Disabling restraint = withholds from the grantee the power of transferring his interest; the actual attempt to transfer is invalidated but the person doesn’t lose his estate.
b. Forfeiture restraint = provides that if the grantee attempts to transfer his interest, it is forfeited to another person; a restraint under the terms of which a person who attempts to sell his estate actually loses his estate.
c. Promissory restraint = provides that the grantee promises not to transfer his interest

iii. Policy issues

a. Why is there a policy in property law restricting restraints on alienation?

i. Preference for insuring marketability, partly to facilitate efficient uses of land.

1. Restraints on alienation complicate transferring land by requiring more parties to be involved in the transaction than would otherwise be necessary.  Implicit is something like the tragedy of the anti-commons.

2. Desire to avoid concentrating wealth in the hands of particular parties.

3. Desire to facilitate access to credit.

4. Desire to promote improvements in land.  

ii. Desire to protect the interest of creditors – if creditors are prevented from access to land property, because of restraints on alienation, their expectations are defeated.

b. Some of the reasons why you may want to honor conditions that amount to restrictions on alienability

i. Protect personality interests in property

ii. Recognizing security in property rights

c. Desire to promote charitable giving

3. Defeasible Estates

i. Introduction

ii. Types of defeasible estates

a. Fee simple determinable

i. Definition: a fee simple so limited that it will end automatically when a stated event happens

b. Fee simple subject to condition subsequent

i. Definition: a fee simple that does not automatically terminate but that may be cut short or divested at the transferor’s election when a stated condition happens.  

ii. Right of entry: the future interest retained by the transferor to divest a fee simple subject to condition subsequent.

iii. Mahrenholz v. County Board of School Trustees (1981)  

a. Holding: the 1941 deed from the Huttons to the Trustees created a fee simple determinable in the Trustees followed by a possibility of reverter in the Huttons and their heirs.  Therefore, in the transference of 1977, Harry Hutton passed the Mahrenholz’s a fee simple.
b. Finding a fee simple determinable vs. finding a fee simple subject to condition subsequent

i. If the words constitute durational language, the courts will conclude that the deed is a fee simple determinable, i.e., so long as, during, until, etc.

ii. Conditional words are held to convey a fee simple subject to condition subsequent, i.e., but if, provided that, on the condition that.

c. The issue relates to transferability of the future interest.

i. At common law: a possibility of reverter and a right of entry descended to heirs upon the death of the owner of such interests.  But neither interest was transferable during life.  Some states continue to follow this rule: the interests are not transferable inter vivos except to the owner of the possessory fee (called a release).  

ii. The modern trend: the possibility of reverter and the right of entry, like other property interests, are transferable inter vivos.

iv. Mountain Brow Lodge No. 82, Independent Order of Odd Fellows v. Toscano (1968)  

v. City of Palm Spring v. Living Desert Reserve (1999) 

4. The Rule Against Perpetuities [will not be tested]
i. The Rule: “No interest is good unless it must vest, if at all, not later than twenty-one years after some life in being at the creation of the interest.”  [applies to contingent remainders and executory interests]
a. You must prove that a contingent interest is certain to vest or terminate no later than 21 years after the death of some person alive at the creation of the interest.

ii. Future interests retained by the transferor – reversions, possibilities of reverter, and rights of entry – are not subject to the Rule against Perpetuities.  They are treated as vested as soon as they arise.

iii. Why is there a rule of perpetuities?

a. Because you don’t want to allow all future contingent interests to hang around and complicate and/or mess up future property rights.  

B. The Unborn, the Unascertained, and the Contingent – the Difficulty of Bargaining with Future Interests

1. Baker v. Weedon (1972) [Anna Weedon case]
i. Facts: Anna was receiving and living on money earned from renting the estate, but it was not enough for her to live on.  She wanted to sell most of the property (excluding the portion her home was on).  The grandchildren wanted to stop her from selling the land on the theory of economic waste (they thought it was going to appreciate in value).  The only way she can sell is with a court order, unless she had the permission of the remaindermen (the grandchildren).

ii. Policy reasons for court intervention
a. The land isn’t being put to its best use.

b. The root problem could be framed as a transaction cost problem.

c. The theory of waste

i. The court would intervene if the property was actually going down in value, or if it was likely that as a result of not selling the property, the value of the future interest would be undermined.

iii. Standard used: A best interests standard is applied.

a. What action is in the best interest of all parties involved?  Courts may also require a sale, even if there is no necessity, even if the value of the property is not in jeopardy, if the court feels it is in the best interests of all the parties.

iv. Result: The court reverses the lower court decision, and says that they are going to authorize the sale of only part of the land, and only if the parties can’t agree on some other way of providing for Anna’s reasonable needs.  (This was the court’s effort to “split the difference.”)

2. The rights and obligations of life estate holders

i. The right to undisturbed possession of the land, i.e., if a trespasser comes on the land, she has a right to evict them, subject to a right of future interest holders to come onto the land to verify that she is maintaining their interests in the land.

ii. The right to ordinary income from the land, which varies according to the circumstances.  

a. Mining – in a circumstance where it has always been used for agriculture would probably be considered waste.

iii. The main obligation of the life estate holder is to not commit waste, which is unreasonably using the land in a way that reduces its value.  The law of waste emerged to reconcile the competing interests of life tenants and remaindermen; it becomes relevant whenever two ore more persons have rights to possess property at the same time or consecutively.  The idea is that one should not be able to use the property in a manner that unreasonably interferes with the expectations of the other.

a. Types of waste

i. Permissive waste – arises from negligence on the part of the life estate holder, i.e. failing to maintain the property.

ii. Affirmative waste – where the life estate holder actually destroys or diminishes the value of the land.  

b. What amounts to waste is a contextual decision:

i. The strength of the present interest holder versus the strength of the future interest holder.

ii. Attitudes toward the appropriate usage of land.  

· Remedies for waste – also context-specific

· Life estate holder may be required to forfeit their life estate.

· This would be a very drastic remedy; the life estate holder would have had to commit wanton waste.  

iv. Injunctions, damages, an action for accounting
C. Too Few or Too Close to Bargain – the Difficulty of Bargaining with Concurrent Owners

1. Concurrent Ownership
i. Tenancy in Common

a. Requires unity of possession – all the tenants have to be entitled to possess the whole of the property.

b. Is descendible, can be conveyed by deed, and can be conveyed by will.  

ii. Joint Tenancy

a. Requirements of a joint tenancy

i. Unity of time: each of the joint tenants must acquire their interest at the same time.

ii. Unity of title – joint tenants must acquire their interest through the same means (inter vivos conveyance, will, adverse possession, etc.).

iii. Unity of possession – all the joint tenants have to be entitled to possess the whole of the property.

iv. Unity of interest – all joint tenants have to have the same and an equal interest.

1. Nowadays, the common law is more flexible, and even if shares are unequal, you might still be joint tenants.

b. The consequences of a joint tenancy

i. Right of survivorship – if you have two joint tenants, and one dies, the estate automatically continues in the surviving joint tenant.

ii. The ability to sever – one joint tenant can unilaterally sever a joint tenancy if they . . .

1. Convey their interest to a third party.

2. Convey their interest to themselves.  

a. In severing, they are likely to be creating a tenancy in common.  At common law, there is a presumption that a conveyance is a tenancy in common (not a joint tenancy).

iii. Tenancy by the Entirety

a. Requirements of tenancy by the entirety

i. The four unities of a joint tenancy, plus

ii. The joint tenants must be married. 
b. The consequences of a tenancy by the entirety

i. There is a right of survivorship

ii. A tenant by the entirety cannot unilaterally sever the tenancy; to do so, you need divorce or a judicial partition.  

2. Characteristics of Concurrent Estates

3. Severing the Relationship

i. Severance of Joint Tenancies

a. Riddle v. Harmon (1980) [secret severance]
i. Severance of the joint tenancy extinguishes the principle feature of that estate: the right of survivorship.

ii. Holding: a joint tenant should be allowed to unilaterally sever a joint tenancy without the use of an intermediary device.

iii. Potential problems with this holding:

1. Defeats expectations of cotenants.

2. Potential for fraud where one tenant sends letter to themselves on severance, and if they survive the other party they burn the letter.

ii. Harms v. Sprague (1984)
iii. Delfino v. Vealencis (1980) [trash dump case]
a. There is a presumption for partition in kind.

b. Partition by sale should be ordered only when two conditions are satisfied:

i. The physical attributes of the land are such that a partition in kind is impracticable or inequitable; 

ii. The interests of the owners would better be promoted by a partition by sale.

c. The modern practice = is to decree a sale in partition actions in a great majority of cases, either because the parties all wish it or because courts are convinced that sale is the fairest method of resolving the conflict.

4. Sharing the Benefits and Burdens

i. Ouster

a. Majority position
i. Spiller v. Mackereth (1976) [warehouse case]
1. Facts: Spiller and Mackereth owned a building as tenants in common; when a lessee who had been renting vacated, Spiller entered and began using the structure as a warehouse.  Mackereth demanded that Spiller vacate or pay half the rental value.

2. The general rule that in the absence of an agreement to pay rent or an ouster of a cotenant, a cotenant in possession is not liable to his cotenants for the value of is use and occupation of the property.

a. Ouster – describes two fact situations:

i. The beginning of the running of the statute of limitations for adverse possession; and

ii. The liability of an occupying cotenant for rent to other cotenants.
b. Before an occupying cotenant can be liable for rent, he must have denied his cotenants the right to enter.

b. Minority position

i. A few jurisdictions take the view that a cotenant must pay rent to cotenants out of possession even in the absence of ouster.  

ii. Swartzbaugh v. Sampson (1936)  

a. One joint tenant can make a lease of the joint property without the consent of a cotenant, but this will bind only his share of it. 

b. Mrs. Swartzbaugh’s options

i. She can try to establish ouster and thereby get half of the fair rental value.

ii. She can begin an action for partition or seek to negotiate partition against Sampson.

iii. She can seek partition against Mr. Swartzbaugh.

iv. She can launch an action for an accounting against Mr. Swartzbaugh.

1. She would be entitled to half of the rent that he is getting from Sampson.

V. Land Use Control: Private Sector Alternatives

A. Introduction

1. The law is upholding the rights of individuals to restrain use of land.

2. Emerges as you see the growth of suburbs.  People attempt to protect their investments in their homes by restricting what their neighbors can do with their land.

3. Methods of private land use control

i. Covenants

ii. Zoning

a. Wasn’t upheld as constitutional until 1926.

iii. Nuisance

a. Allows you to launch an action after the fact and not ex ante.

iv. Defeasible fees

a. Judges, being hostile to the nature of forfeiture, might have been hesitant to enforce defeasible fees, which would make them not particularly effective.  Also, you couldn’t always count on O to be there and enforce the terms of the defeasible fee – O might not monitor how the land was being used.

B. Covenants and Servitudes

1. Three main types of servitudes
i. Easements

a. They are interests that allow the holder to use land that is in the possession of another, or to forbid the person who is actually in possession from using it in some way.  Thus, easement is not the possession of land but control of use over the land.

b. Categories

i. Affirmative easements

ii. Negative easements

ii. Real covenants

a. A private form of land use control that is enforced at common law: agreements (contracts) that run with the estate and bind other future owners of the land (successors in interest).  The remedy for breach of a real covenant is damages.

b. Requirements for creating a real covenant

i. Horizontal privity

1. Is mainly of interest when you are trying to determine whether the burden should run.

2. Tests for horizontal privity

a. The notion that horizontal privity could only exist if the contracting parties were in a landlord-tenant relationship.  This common law test was the most restrictive definition of horizontal privity.

b. Simultaneous interest in the land concept of horizontal privity:

i. Horizontal privity exists if, as a result of the transaction that created the restriction, the original parties each held an interest in the same piece of land.

c. Successive interest in the land

i. The most widely used concept.  Says that horizontal privity exists in a situation where land is conveyed from one person to another, and the restriction is created at the same time as the conveyance takes place.  Sometimes referred to as the grantor/grantee test.

d. The “no test” test

i. Horizontal privity is unimportant to whether a covenant is enforced.

ii. Vertical privity

1. Tests for vertical privity

a. Depends on whether you are trying to figure out whether a benefit or a burden will run.

i. A burden only runs to a successor in interest if that successor in interest acquires the same estate that the original contracting party has, or an estate of equal duration.

ii. A benefit will run if the successor in interest has acquired an estate of lesser duration.  

iii. Touch and concern the land

iv. The intent requirement

1. The original contracting parties must have intended that the restriction bind the person against whom the restriction is sought to be enforced and benefit the person seeking enforcement.

v. A real covenant has to be written, because it has to comply with the statute of frauds

vi. The notice requirement

1. Three kinds

a. Actual notice

b. Record notice

i. There has to be something in the chain of title of the person against whom enforcement is sought; may have to indicate both the existence of the covenant and who could enforce it.

c. Inquiry notice

i. The notice requirement is satisfied even if nothing is written anywhere and you don’t actually know but there were enough clues as to how the land was being used that you should have inquired further into it.  

ii. If the court is requiring this, it is probably doing so because it wants to enforce an equitable servitude.  

iii. Equitable servitudes

a. In general

i. Are basically just real covenants that for some reason didn’t satisfy the technical requirements to be enforced as real covenants.  The remedy for the breach of an equitable servitude is an injunction.

b. Requirements

i. Touch and concern the land

ii. The intention requirement

iii. The notice requirement
2. Tulk v. Moxhay (1848) [Leicester Square garden]
i. If an equity is attached to the property by the owner, no one purchasing with notice of that equity can stand in a different situation from the party from whom he purchased.  It would be inequitable for Elms, who bought the land at a price reflecting the burdens, to be able to charge his purchaser the price of unburdened land.
3. Runyon v. Paley (1992)  
i. Real covenants at law

a. A personal covenant = creates a personal obligation or right enforceable at law only between the original covenanting parties.

b. A real covenant = creates a servitude upon the land subject to covenant (“the servient estate”) for the benefit of another parcel of land (“the dominant estate”).

i. A restrictive covenant is a real covenant that runs with the land of the dominant and servient estates only if:

1. The subject of the covenant touches and concerns the land;

2. There is privity of estate between the party enforcing the covenant and the party against whom the covenant is being enforced; and

3. The original covenanting parties intended the benefits and burdens of the covenant to run with the land.
ii. Equitable servitudes

a. Test: in order to enforce a restrictive covenant on the theory of equitable servitude, it must be shown that:

i. The covenant touches and concerns the land, and

ii. That the original covenanting parties intended the covenant to bind the person against whom enforcement is sought and to benefit the person seeking to enforce the covenant.

4. Hill v. Community of Damien Molokai (1996) [AIDS group home]
i. Facts: plaintiffs alleged that the group home broke the restrictive covenant that the lots would only be used as single family homes.

ii. The court holds the restrictive covenant cannot be enforced.

a. The use of land did not break the restrictive covenant, on the basis that the group home is a single family residence.

b. If a violation was found, then the court offers the alternative ground that enforcing the restrictive covenant violated the Fair Housing Act.

iii. Principle: when restrictive covenants are interpreted, they should be interpreted liberally so as not to unduly restrict land use.  

iv. The Fair Housing Act

a. Three distinct claims for discrimination

i. Discriminatory intent

ii. Disparate impact

iii. Failure to make reasonable accomodations

5. Shelley v. Kraemer (1948) [racially restrictive covenants]

i. Reasoning: The action inhibited by the first section of the Fourteenth Amendment is only such action as may fairly be said to be that of the States.  That Amendment erects no shield against merely private conduct, however discriminatory or wrongful.  Thus, the restrictive agreements standing alone cannot be regarded as violative of any rights guaranteed to petitioners by the Fourteenth Amendment.  However, these are cases in which the purposes of the agreements were secured only by judicial enforcement by state courts of the restrictive terms of the agreement (not just by voluntary adherence).

ii. Holding: In granting judicial enforcement of the restrictive agreements in these cases, the States have denied petitioners the equal protection of the laws and that, therefore, the action of the state courts cannot stand.
6. Common Interest Communities

i. Introduction

a. Because the rules of a common interest community and the powers of the homeowners association can adversely affect the interests of individual members, courts have been called upon to determine whether individual members shall be protected from imposition by those who control the association.  The emerging issue is by what standards the common interest communities’ rules and regulations should be judged.

ii. Nahrstedt v. Lakeside Village Condominium Association, Inc. (1994) [cat case]
a. Conditions and restrictions contained in the recorded declaration of a common interest development must be enforced by the courts “unless unreasonable.”

b. Categories of use restrictions:

i. Use restrictions set forth in the declaration or master deed of the condo project itself 

1. Strong presumption of validity applies to these, unless they were arbitrary, against public policy interests, are in violation of some fundamental constitutional right, or are restrictive disproportionate to their value.  
ii. Rules promulgated by the governing board of the condo owners association or the board’s interpretation of a rule

1. Use a reasonableness test for enforcement
c. Holding: “The reasonableness or unreasonableness of a condo use restriction that the Legislature has made subject to section 1354 is to be determined not by reference to the facts that are specific to the homeowner, but by reference to the common interest development as a whole”(935).
d. Justification for private covenants:

i. Individuals will be more efficient in regulating land use than public officials; they will be better at allocating uses of land amongst themselves.  But sometimes, it may be the case that private actors may actually impose costs on third parties.  

C. Nuisance

1. Introduction

i. Nuisance law is a way of regulating land use by the judiciary that takes place when individuals themselves cannot agree on land use regulation.  

ii. Two steps

a. The test for finding a nuisance

b. Remedies for nuisance

iii. Factors relevant to judicial determinations of what is a nuisance:

a. Who was there first

b. Public interest in preserving way of life

c. Idiosyncratic value/personhood

d. Property value

e. Community norms – you are more likely to say that an activity is a nuisance if it is incompatible with community values

f. Whether the plaintiff is “abnormally sensitive”  

g. Who is the least cost avoider (this is embedded in the Restatement tests)  

i. You give the property right to the person with the highest cost of avoiding the result (a somewhat counterintuitive conclusion)

h. Zoning

2. Morgan v. High Penn Oil Co. (1953) 
i. Definition: A nuisance is a substantial, non-trespassory invasion of an interest in land that’s either intentional or unintentional.

ii. Test for finding a nuisance: 

a. When is the activity that is the subject of a nuisance action unreasonable?
i. Three different approaches to determining whether an activity is unreasonable: (the Restatement tests are not usually used)
1. Does the defendant’s conduct surpass a certain threshold that marks the point of liability? [Jost]

a. The court is only looking at the level of harm to the plaintiff.  Benefits to the defendant are not considered.

2. A weighing of the utilities test [from the Restatement of Torts]

a. Do the benefits of the defendant’s conduct outweigh the harms to the plaintiff? (a balancing test)

b. Factors to consider

i. The extent and character of the harm.

ii. The social value of the plaintiff’s use vs. the social value of the actor’s use.

iii. Its suitability to the locality in question.

iv. The burden on the plaintiff of avoiding the harm vs. the impracticality of the defendant preventing the harm.

3. Whether the harm caused by the conduct is serious and the financial burden of compensating for this and similar harm to others would make the continuation of the conduct not feasible? [also from the Restatement of Torts]

a. Two parts (a kind of balancing):

i. Threshold question

ii. The financial burden of compensating

3. Estancias Dallas Corp. v. Schultz (1973) [jet-engine air conditioner]
i. The court is implicitly invoking the threshold test, and then engages in a balancing of the equities.  
ii. The significance of property rights (injunctions) vs. liability rights (damages)

a. Property rights

i. When someone gets an injunction, the other person gets absolutely nothing, but there is the possibility of bargaining after the injunction is awarded.  How is bargaining likely to differ once an injunction is awarded?  If the plaintiff gets the injunction, then he or she has a right of exclusion, which allows him or her to set the terms of use, which could reflect their own idiosyncratic value and/or personhood interests, etc.  

b. Liability rights

i. If a court awards damages, it will set the value of the damages.

4. Boomer v. Atlantic Cement Co. (1970)  

i. The court grants permanent damages to the plaintiffs after engaging in a balancing of the equities, where it found that the costs of closing the company would grossly exceed the significant damages to plaintiffs.
5. Spur Industries, Inc. v. Del E. Webb (1972) [cattle feedlot]
i. Reasoning: “In addition to protecting the public interest, however, courts of equity are concerned with protecting the operator of a lawful, albeit noxious, business from the result of a knowing and willful encroachment by others near his business”(771).

ii. Holding: Having brought people to the nuisance to the foreseeable detriment of Spur, Webb must indemnify Spur for a reasonable amount of the cost of moving or shutting down.
a. The developer was held to have a right to get rid of the lot, but the developer had to pay to do so. 

6. Scenarios for thinking about how the court might decide the remedy:

i. Low transaction costs, and the court has perfect information about the costs → the ideal remedy: an injunction

ii. High transaction costs, and the court has perfect information about the costs → the ideal remedy: damages

iii. High transaction costs, and the court has incomplete information about the costs (the court has information about either the harms to the plaintiff or the costs to the defendant of avoiding the nuisance → the ideal remedy: damages (for the party that the court does have information on)

iv. High transaction costs, and the court has no reliable information about the harms of the plaintiff or the prevention costs of the defendant → it is very difficult to tell what the remedy should be

7. Public nuisance

i. According to the Restatement, a public nuisance “‘is an unreasonable interference with a right common to the general public’”(773).  

ii. Circumstances said to bear on the issue of unreasonableness:

a. Whether the conduct in question significantly inteferes with public health, safety, peace, comfort, or convenience;

b. Whether the conduct is proscribed by statute or ordinance; whether the conduct is of a continuing nature or has produced a permanent or long-lasting effect.

c. Essentially, though, the underlying bases of liability for public nuisance are the same as those for private nuisance- there must be substantial harm caused by intentional and unreasonable conduct or by conduct that is negligent, reckless, or abnormally dangerous.

d. Public nuisance protects public rights; private nuisance protects rights in the use and enjoyment of land.

8. Disadvantages of nuisance law

i. The court may lack information, and so it may be easier and more legitimate for another branch of government to regulate land use through zoning.

ii. Competing conceptions of whether something is a nuisance.

a. Nuisance law could be too uncertain.  

b. Nuisance law may import too many value judgments.  

i. Nickolson v. Connecticut Halfway House
ii. Arkansas Release Guidance Found
iii. The costs of litigation may lead to under-enforcement of nuisance law, which may make it desirable for public bodies, such as legislatures, to step in.  

VI. Land Use Control: Public Alternatives

A. The Fifth Amendment’s Takings Clause

1. Overview
i. The Fifth Amendment enjoins, “nor shall private property be taken for public use, without just compensation.”  This language limits not only the government’s right literally to take property through the power of eminent domain, but its freedom to regulate property as well.

ii. The power to take

iii. The duty to compensate

a. Fairness rationale

b. Cost internalization justification

i. We have to make the government internalize costs so that it takes them into account in making decisions.  

c. Investment justification/insurance justification

i. People will underinvest if they are not compensated in the event that the government takes their property.

iv. The purposes of the takings clause

a. Functional justifications

i. We want the government to engage in infrastructure building, etc.

ii. To avoid holdouts when the government does engage in infrastructure building.

b. The state is responsible for the creation and maintenance of the private property regime, so it can take away what it gives.  

2. Physical Takings

i. Loretto v. Teleprompter Manhattan CATV Corp. (1982) [cable]
a. Holding: a permanent physical occupation authorized by government is a taking without regard to the public interests that it may serve. [categorical rule]
i. If the government action is a temporary physical invasion, then whether it constitutes a taking is determined on a case-by-case basis using a balancing test.  (A temporary physical taking is considered a regulatory taking rather than a physical taking.)  The balancing test looks to the extent to which the regulatory use affects your investment-backed expectations, the character of the government action.
b. Blackmun (dissenting)

3. Regulatory Takings

i. Hadacheck v. Sebastian (1915) [bed of clay]
a. Reasoning

i. There must be progress, and if in its march private interests are in the way they must yield to the good of the community.
ii. Granting that the business was not a nuisance per se, it was clearly within the police power of the State to regulate it, “and to that end to declare that in particular circumstances and in particular localities a livery stable shall be deemed a nuisance in fact and in law.”  And the only limitation upon the power was stated to be that the power could not be exerted arbitrarily or with unjust discrimination.

iii. The Hadacheck case can be read to suggest that if the government action in question is depicted as a nuisance control measure, then there is no taking notwithstanding the loss worked by the regulation.

b. Categorical rule established: government action that regulates a nuisance is not a taking, whereas government action that confers a public benefit is a taking.

i. The Court draws a distinction between government actions that are preventing harm and government actions that are conferring benefits on the public.  Any government action that is preventing/regulating a nuisance or prevent a noxious use is categorically not a taking, provided that that government action isn’t arbitrary and doesn’t amount to unjust discrimination.  The Court suggests that if the government action is conferring a benefit on the public, then there is a taking.

ii. This categorical rule is a potentially huge loophole: it is very difficult to distinguish between regulation that is controlling a nuisance and regulation that is conferring a benefit. 

ii. Pennsylvania Coal Co. v. Mahon (1922) [subsidence]
a. As applied to this case, the Kohler Act is admitted to destroy previously existing rights of property and contract.  

b. Holding: So far as private persons or communities have seen fit to take the risk of acquiring only surface rights, we cannot see that the fact that their risk ahs become a danger warrants the giving to them greater rights than they bought.

c. The test: when governmental regulation of a use that is not a nuisance works too great a burden on property owners, it cannot go forth without compensation.
i. “The general rule at least is, that while property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking”(1144).

1. Test for determining if regulation has “gone too far”:

a. The extent of the diminution in value
b. Average reciprocity of advantage
i. If in some way the person who is burdened by the regulation is also benefited by it.  

iii. Penn Central Transportation Company v. City of New York (1978)  

a. Reasoning: The designation as a landmark does not interfere with any present uses of the Terminal.  So, the law does not interfere with what must be regarded as Penn Central’s primary expectation concerning the use of the parcel.  The law, in fact, permits them to obtain a “reasonable return” on their investment.

b. Holding: “On this record, we conclude that the application of NYC’s Landmarks Law has not effected a ‘taking’ of appellants’ property.  The restrictions imposed are substantially related to the promotion of the general welfare and not only permit reasonable beneficial use of the landmark site but also afford appellants opportunities further to enhance not only the Terminal site proper but also other properties”(1164).

c. Rehnquist (dissenting)

i. Defined the underlying property right very narrowly, and thus, he found that there was, in fact, a taking.

ii. Would remand for a determination of whether “Transfer Development Rights” constitute a full and perfect equivalent for the property taking (because he finds that one has taken place).

d. The Penn Central ad hoc factual inquiry:

i. The economic impact of the regulation (the extent of the diminution in value)

ii. The extent to which the regulation has interfered with distinct investment-backed expectations.

1. Investment-backed expectations are determined objectively, not subjectively.  It is not the particular view of the landowner, but the expectations based on the facts and the circumstances.

iii. The character of the government action

iv. Interference arising form some public program, adjusting the benefits and burdens of economic life to promote the common good.  

iv. Lucas v. South Carolina Coastal Council (1992) [empty coastal lots]
a. Facts: a few years after Lucas bought the lots, the state amended its scheme for protecting coastal shores by enacting legislation whose effect was to bar him from building habitable structures on them.   
b. The categorical rule: land use regulations that prohibit all economically beneficial uses of the land are takings, unless the prohibited uses fell within the background principles of state property and nuisance law.
i. For regulations that prohibit all economically beneficial use of land: “Any limitation so severe cannot be newly legislated or decreed (without compensation), but must inhere in the title itself, in the restrictions that background principles of the State’s law of property and nuisance already place upon land ownership”(1177).
v. Palazzolo v. Rhode Island (2001) [wetlands]
a. Holding: 
i. The court was correct to conclude that the owner is not deprived of all economic use of his property because the value of upland portions is substantial.  (The Lucas claim fails.)  Remanded for further consideration of the claim under the principles set forth in Penn Central. 

ii. Rule established: a regulation that otherwise would be unconstitutional absent compensation is not transformed into a background principle of the State’s law by mere virtue of the passage of title.
1. Thus, petitioner’s claim under Penn Central is not barred by the mere fact that title was acquired after the effective date of the state-imposed restriction.  

iii. Kennedy rejects RI’s categorical rule [if you acquire property after the regulation has been passed, then you can’t bring a claim under Lucas or Penn Central] saying that it would produce arbitrary results and therefore, determinations should be made on a case by case basis.

1. Kennedy also doesn’t reject the claim that the existence of these regulations completely bars a takings claim.

a. Under Lucas, regulations can rise to a background principle of state law.

2. He leaves open the possibility that the existence of regulation could undermine a claim under Penn Central that you have had investment-backed expectations.  

vi. Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency (2002)

a. Facts: two moratoria have been imposed, which are being challenged; the allegation is that the moratoria amount to a taking. 

b. Issue: the denominator question – how do you define the underlying property interest?
i. (Whether the moratoria [32 months long] amounted to a total deprivation of all economically valuable use of the land.)

c. Justice Stevens defines the underlying property interest as the fee simple estate, and that this 32 month period is just a narrow slice of this indefinite estate.  On this ground, he says that there has not been a total deprivation.  

i. Compared to some of the other cases (Palazzolo), the property in this case is defined temporally, not geographically: in terms of how long the regulation will last, not how much of the land will be taken up.

d. After the majority says that there is no Lucas claim, the Court goes on to ask whether there should be another categorical rule to make such moratoriums are takings.

i. In refusing to create such a categorical rule, the Court says that to do so would prevent the states from going through reasoned decision-making process and taking the necessary time to establish good rules.  (They would rush into regulations in order to avoid having to pay for takings.)

B. Zoning

1. Introduction

i. Zoning is an exercise of the police power – essentially, the power of government to protect health, safety, welfare and morals.

2. Zoning Generally

i. Village of Euclid v. Amber Realty Co. (1926) 

a. Facts:

i. The village set up a comprehensive land use plan.

1. Six use districts (U-1 through U-6), with each category encompassing the uses of the previous category as well (cumulative).

2. Height categories (3)  

3. Area districts (set the lot sizes)

b. The zoning ordinance is upheld on the grounds that it is passed pursuant to the police power of the state.

c. Note: The plaintiff in Euclid did not challenge any specific provisions of the ordinance in question but rather attached the zoning law in its entirety.  The Supreme Court in turn held zoning in general to be constitutional but added that concrete applications of specific provisions could prove to be arbitrary and unreasonable; such problems would be dealt with as they arose.

3. Basic Structure of Zoning

i. Background and Nonconforming Uses

a. Introduction

i. Nonconforming use: a preexisting use is one that is inconsistent with the zoning for that area.

b. PA Northwestern Distributors, Inc. v. Zoning Hearing Board (1991)  

i. Issue: whether a zoning ordinance which requires the amortization and discontinuance of a lawful preexisting nonconforming use is confiscatory and violative of the constitution as a taking of property without just compensation.
ii. Reasoning:

1. “A gradual phasing out of nonconforming uses which occurs when an ordinance only restricts future uses differs in significant measure from an amortization provision which restricts future uses and extinguishes a lawful nonconforming use on a timetable which is not of the property owner’s choosing”(978).

iii. Holding: Thus, we hold that the amortization and discontinuance of a lawful pre-existing nonconforming use is per se confiscatory and violative of the Pennsylvania Constitution.

iv. Dissent

1. Upholds the principle of an amortization period

2. Enumerates a list of factors to determine whether an amortization period is reasonable:

a. The degree of investment

b. The nature of the nonconforming use

c. The length of the amortization period

d. Etc.  

ii. Variances

a. Introduction

i. A use variance allows you to use land in some way not allowed by the zoning ordinance.

ii. An area variance allows you to construct some sort of building that would violate the area requirements.  

b. Commons v. Westwood Zoning Board of Adjustments (1980)  
i. Substantive standard for obtaining a variance: Undue hardship

1. To determine undue hardship, one looks at how the situation came about (the origins of the undue hardship – is it a self-created problem?), whether or not the landowner has tried to ameliorate the undue hardship.  

2. Negative welfare = If the variance is granted, it can’t impinge on the public welfare.  Granting the variance can’t be detrimental to the public good in general.

a. What will be the impact of granting the variance on property values?  On aesthetics of the neighborhood?

iii. Special Use Exceptions

a. Introduction

i. A special use exception allows you to do something that is contemplated but not explicitly allowed in the zoning laws.

b. Cope v. Inhabitants of the Town of Brunswick (1983)  

i. Background: Local zoning boards, like municipalities, have no inherent authority to regulate the use of private property.  Instead, the power of a town is conferred upon the town by the State.  This power may not be delegated from the legislature to the municipality or from the municipality to a local administrative body without a sufficiently detailed statement policy to “furnish a guide which will enable those whom the law is to be applied to reasonably determine their rights thereunder, and so that the determination of those rights will not be left to the purely arbitrary discretion of the administrator.
ii. Result: the court strikes down components of the ordinance on the grounds that they constitute an improper delegation of legislative authority.  (The criteria for giving an ordinance don’t give the Board sufficient guidance.)  

iv. Zoning Amendments

a. State v. City of Rochester (1978) 

i. The court affirms the approval of the rezoning application.

ii. Reasoning

1. The land use plan is supposed to get the city to think about planning; it is not binding. The city was changing, and the area around the parcel was changing: this change was consistent with the overall change in neighboring lands.  

4. Modern Day Challenges for Zoning
i. Village of Belle Terre v. Boraas (1974) [college kids want to rent a house together]
a. Facts: the City Council had restricted the use of the area to single family dwellings, and in so doing, had defined the concept of “family” as any number of related persons, but only up to two unrelated persons.

b. Issue: whether the ordinance tramples on some sort of fundamental right, and therefore, what standard of scrutiny should be applied.  

i. Douglas – thinks that there is no violation of any fundamental right.

ii. Marshall – thinks that the rights of privacy and of association are being violated.  

1. Therefore, he applies strict scrutiny, which requires that the regulation be for a compelling and substantial governmental purpose, and that the law has to be “necessary” to achieve that purpose.  (The law has to be very tightly drawn.)   

c. Holding: The police power is not confined to elimination of filth, stench, and unhealthy places.  It is ample to lay out zones where family values, youth values, and the blessings of quiet seclusion and clean air make the area a sanctuary for people.

d. Marshall (dissenting)
i. “In my view, the disputed classification burdens the students’ fundamental rights of association and privacy guaranteed by the First and Fourteenth Amendments.  Because the application of strict equal protection scrutiny is therefore required, I am at odds with my Brethren’s conclusion that the ordinance may be sustained on a showing that it bears a rational relationship to the accomplishment of legitimate governmental objectives”(1048).

ii. “Constitutional protection is extended, not only to modes of association that are political in the usual sense, but also to those that pertain to the social and economic benefit of the members”(1049).

ii. City of Edmonds v. Oxford House, Inc. (1995)  
iii. Southern Burlington County NAACP v. Township of Mount Laurel (1975)  

a. Facts: “The record thoroughly substantiates the findings of the trial court that over the years Mount Laurel “has acted affirmatively to control development and to attract a selective type of growth and that through its zoning ordinances has exhibited economic discrimination in that the poor have been deprived of adequate housing and the opportunity to secure the construction of subsidized housing, and has used federal, state, county and local finances and resources solely for the betterment of middle and upper-income persons.”

b. Issue: discriminatory zoning – exclusion of affordable housing through the construction of the ordinance.

c. Result: We conclude that every such municipality must, by its land use regulations, presumptively make realistically possible an appropriate variety and choice of housing.  A developing municipality’s obligation to afford the opportunity for decent and adequate low and moderate income housing extends to the municipalities fair share of the present and prospective regional need therefore.
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