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Definitions:

Agreement: An agreeement is a manifestatoin of mutual assent on the part of two or more persons. Rest. §3
Bargain: A bargain is an agreement to exchange promises or two exchange a promise for a performance or to exchange performances. Rest. § 3

Breach: Nonperformance of a duty under a contract when it is due. Rest. § 235 (2)
Contract: A promise or set of promises for the breach of which the law gives a remedy, or the performance of which the law insome way recognizes a duty. Rest. §1

Misrepresentation: A statement not in accord with the facts. Rest. § 159.

Offer: An offer is a manifestation of willingness to enter into a bargain, so made as to justify another person in understanding his assent to that bargain is invited and will conclude it. 

Promise: A promise is a manifestation of intention to act or refrain from acting in a specified way, so made as to justify a promisee in understanding that a commitment has been made. Rest. § 2(1). 

Term of Contract: A term of a contract is that portion of the legal relations resulting from the promise or set of promises which relates to a particular matter, whether or not the parties manifest an intention to create those relations.  § 5

Term of Promise, Agreement: A term of a promise or agreement is that portion of the intention or assent manifested which relates to a particular matter. Rest. § 5

Unenforceable Contract: A k for the breach of which no damages or specific performance is availab,e but which is recognized in some way as creating a duty of performance.

Voidable Contract: A voidable contract is one where one or more parties has the power, by a manifestation of election to do so, to avoid the legal relations created by the contract, or by ratification of the contract to extinguish the power of avoidance.

I. K Formation, “Is there a K.” Generally for there to be a K there must be a bargain in which there is a manifestation of mutual assent to the exchange and consideration. Rest. § 17.

a. BUT under UCC: Contract may be made “in any manner sufficient to show agreement, including conduct” recognizing existence of contract. UCC 2-204(1) 
b. Was there MoMA? A manifestation of assent  consists of conduct based on which other party may infer assent, when there is intent to engage in conduct and party knows or has reason to know that the other party may infer from his conduct that he assents. Rest. § 19(2). This might include a press release or newspaper article you expect other party read.  (Texaco)
i. Was there an offer at time of acceptance?
1. Was there an offer? An offer gives the power of acceptance to the offeree. It is a manifestation of willingness to enter a bargain such that another person is justified in understanding his invited assent would conclude the bargain. Rest. § 24.
a. Objective standard here for “another person.” Leonard v. Pepsico.
b. To determine whether person is “justified” look to (1) completenesss of terms, (2) terms of any previous inquiry, and (3) number of persons to whom communication is addressed [and how many could accept]. Rest. 24 Comment c.
i. Completeness of terms: Quantity must be specified (Nebraska Seed Co.), price can be left open where market price can be used, etc.
1. Missing terms that could be filled in by court if a K were found nevertheless show that no offer exists. Some say that for an offer agreement must be capable of being “given exact meaning and that all performance rendered must be certain.” Rest. § 33 comment a.
ii. Number of persons to whom communication addressed and how many could accept.
1. (e.g. general advertisements are not offers, but invitations of offers.  Rest. § 26 Comment b. e.g. certain advertisements are offers, if they properly limit number of sales, etc. Rest. § 29 Comment b. e.g. “lost dog: reward” valid because could only be accepted by one.
iii. Shortcut/bare minimum: can you spot terms and make a remedy?
iv. Acceptance after rejection/counteroffer is a counter-offer.

v. Acceptance that proposes modification is a counter-offer.

2. Was this a preliminary negotation? Was there an intent to memorialize? Preliminary negotiations might give offeree reason to know that offeror does not intend to be bound, but intent to memorialize alone is not dispositive of an offer.
a. Preliminary Negotiations: Does offeree know or have reason to know that offeror does not intend to conclude bargain until he has made a further manifestation of assent? Rest. § 26.
i. Is there NO understanding that a signed later writing is necessary to be legally binding? Is there agreement on all essential terms?

ii. FP: In Empro Manufacturing extensive terms were not contract because (1) both parties weren’t bound and (2) language like “subject to” implied that this was a preliminary negotiation.*

b. Intent to Memorialize: Intention to memorialize later does not kill K where assent is nonetheless sufficient to constitute a contract, but might make it a preliminary negotiation.

i. Has a K been formed, a term of which is to later make a final writing which will contain certain provisions and no others? Then intent to memorialize is just a term in the contract. Rest. § 27 comment a.
ii. Rest. § 27 comment c lists factors for determining when intent to memorialize makes agreement a preliminary negotiation or a K. 

iii. Subsequent memorialization might make binding modification of previously agreed terms. Rest. § 27 comment d.

iv. FP: In Texaco press release implying deal and pretty complete agreement meant memorialization was just a technicality.

3. Has power of acceptance been terminated? Then offeree can no longer form K by accepting, unless offer was irrevocable option K.
a. BUT Under UCC there might be irrevocable Firm Offer:
i. “An offer (1) by a merchant to (2) buy or sell goods (3) in a signed writing which (4) by its terms gives assurance that it will be held open is not revocable for lack of consideration.” UCC § 2-204
1. Period of irrevocability = 3 months.

2. If the assurance is on a form supplied by offeree, it must be separately signed.

3. Although circumstances might mean you don’t need to sign. UCC § 2-205 comment 2.
b. Was offer irrevocable as consideration in option K? An option K contractually binds offeror to keep offer open (even if rejected or otherwise terminated) for specified duration, until requirements for discharge of duty have been met. Can be made in two ways:
i. Is it in writing and signed by the offeror? Does it recite purported [nominal is fine] consideration for the making of the offer, and propose an exchange on fair terms within reasonable time? Rest. § 87.
1. If not: is it made irrevocable by statute, or should offeror reasonably have expected to induce action or forbearance of a substantial character on the part of the offeree before acceptance, and did so? Then binding to extent necessary to avoid injustice. Rest. § 87(2).
a. Reliance must be foreseeable and reasonable. e.g. it might be that to be able to begin performance (and thereby accept and make an offer irrevocable) offeree had to travel a great distance, and offer was made expressly irrevocable in contemplation of that. Rest. § 87 comment e.
ii. Did a unilateral K invite acceptance by performance and not promise of performance, and performance has begun? Than there is an option K. Rest. § 45.
c. Revocation: 
i. Offeree receives from offeror manifestation of intention not to enter into contract. Rest. § 42.

1. This includes indirect communications. Rest. § 43.

ii. FP: That case where guy revoked offeree came to door.*
d. Rejection
i. Manifestation of intention not to accept form offeree is sufficient to terminate power of acceptance, Rest. § 38 
1. UNLESS either party manifests intention to keep it open.

a. Offeree might “take it under advisement” or offeror might say “it will stay open.”
e. Counter Offer

i. “Offer made by offeree relating to same matter as original offer and proposing substituted bargain differing from original.” Rest. § 39 (1).

1. Can it be accepted? If not then it is not a counter-offer (more likely request for info.) and power of acceptance continues.

a. Ask  “is this just an inquiry, request for better offer, or comment on terms? is it tentative or does it deal with new matters, or does language manifest intention to keep original offer open? Rest. § 39 comment b. 
ii. Does not terminate power of acceptance if either party manifests intention to maintain power of acceptance. 

iii. See below on counter offer v. acceptance

f. Lapse of time 

i. Time specified in offer, or a reasonable time.
1. Reasonable time a question of fact, depending on many circumstances. Details in Rest. § 41 Comment b. In general: “time thought satisfactory to the offeror by a reasonable man in the position of the offeree.”
g. Death or incapacity of either offeror or offeree. 
ii. Was that offer accepted by offeree? Acceptance is any manifestation of assent to an offer consistent with offer’s invitation and reasonable in the circumstances. Rest. § 50. Or a customary method. Must be unequivacal and w/o conditions.
1. How is acceptance invited? Acceptance is invited  in any reasonable manner according to common understanding, unless otherwise specified. Rest. § 58 comment a.  
a. What is reasonable in the circumstances?

i. But Under UCC: Order/offer to buy goods for prompt/current shipment: invites acceptance either by prompt promise to ship or by prompt sihpment of conforming or non-conforming goods. UCC § 2-206
1. Shipmeant of non-conforming goods is not an acceptance unless seller seasonably notifies buyer that shipment offered only as accomodation.
ii. Acceptance by promise is usually assumed but in some cases is not reasonable in circumstances, like where promise is worthless to offeror, offer is a reward, non-comercial arrangements among friends, and offers which leave important terms to be fixed in course of performance. Rest. § 32 comment b.
iii. Acceptance by performance allowed only where offer invites it, Rest. § 53(1), BUT when in doubt offer invites acceptance by performance (Rest. § 32) and often acceptance by performance is a “reasonable manner according to common understanding.” (For example ordinary commercial contract). Rest. § 32 comment a.
iv. Acceptance by silence ONLY in certain situations. Allowable ONLY in following istuations, otherwise offeree has privilege to remain silent.:
1. Where (1) previous dealings or for another reason (2) make it reasonable that the offeree should notify offeror if he doesn’t want to accept. Rest. § 69(1)(a).

a. Offeree has privilege of silence.

b. FP: *

2. “Where offeror has (1) [given] offeree reason to understand assent may be manifested by silence…and (2) the offeree in remaining silent intends to accept. Rest. § 69(1).

a. explicit statements, usage of trade, or course of dealings might give reason to know offer can be manifested by silence.

3. “When offeree (1) takes benefit of services offered with (2) reasonable opportunity to reject them and (3) reason to know they were offered with expectation of compensation.” Rest. § 69(1)(a).
4. Where offeree does something “inconsistent with the offeror’s ownership of offered property” he is bound “in accordance with offered terms” unless they’re unreasonable. If act is wrongful to offeror it is acceptance only if he ratifies it. Rest. § 69(2).
2. Effect of acceptance by performance.
a. When acceptance by performance where promissory acceptance was also invited. Then beginning performance amounts to an acceptance and  binds both parties to proposed consideration. Rest. § 62(2).
i. Distinction between beginning performance and preparing to begin is difficult, look to both offer and circumstances. Rest. § 45 comment f. 
1. But “preparations to perform may bring the case within Rest. § 87(2) on justifiable reliance.” `Rest. § 62 comment d. (Maybe White).
b. When acceptance by performance where promissory acceptance was not invited. Then beginning performance creates an option K binding offeror but not the offeree. Carbolic, Rest. § 45.
i. Distinction between beginning performance and preparing to begin is difficult, look to both offer and cirucmstances. Rest. § 45 comment f.
1. Preparations to perform may “constitute justifiable reliance sufficient to make the offeror’s promise binding under Rest. § 87(2).
3. “When has invited acceptance made a K?” Depending on manner of acceptance offer invited, acceptance makes a K at time of promise or performance or when there is notification.
a. Acceptance by promise: Has offeree exercised reasonable diligence to notify offeror or promise, or has offeror actually received seasonable notice? Than offer has been accepted. Except for § 69.
b. Acceptance by performance: Has performance begun? Then even absent notification there is binding acceptance. Rest. § 54(1).

i. BUT under UCC if offeror not notified of acceptance within a reasonable time he may treat offer as having lapsed prior to acceptance. UCC § 2-206(2).
1. But under common law performance may still bar revocation, or if offeror wishes constitute accceptance. UCC § 2-207 comment 3.*
ii. Unless offeree has reason to know that offeror has “no adequate means of learning of the performance with reasonable promptness and certainty,” THEN offeror has no contractual duty UNLESS:

1. “Offeree exercises reasonable diligence to notify offeror of acceptance.” Rest. § 54(2)(a) OR

2. “Offeror learns of performance within reasonable time” Rest. § 54(2)(b) OR

a. “Offer indicates notification of acceptance not required” Rest. § 54(2)(c). 
iii. Where acceptance by performance invited, offeree can perform w/o accepting by exercising reasonable diligence to notify offeror or non-acceptance within reasonable time. Rest. § 53(2).

c. What if there is a lag between use of reasonable diligence to notify and receipt of notification? Unless offer otherwise provides, acceptance in a manner and by a medium invited by offer is operative makes K as soon as put out of offeree’s possession [regardless of whether it ever reaches offeror]. Rest. § 63, Mailbox Rule. BUT
i. Acceptance under an option K is not operative until received by offeror.

ii. Reasonable medium: one used by offeror or one customary in similar transaction at time and place of receipt. 

iii. Unreasonable medium: still operative on dispach if arrives within time properly dispatched acceptance would have arrived.
4. “What if acceptance changes or adds terms or otherwise proposes an exchange different from that proposed by original oferor?” A Battle of the Forms: 
a. 
i. 
b. 
i. 
c. 
d. If it is not made conditional on acceptance of extra terms then it is an acceptance. Additional terms are proposals for addition to contract, which join K in some circumstances. UCC § 2-207
i. Proposals for additional terms become part of K if agreement between merchants UNLESS (a) offer expressly limits accceptance to terms of offer, (b) they materially alter it, (c) notification of objection to them has already been given or is given in a reasonable time.
e. If it is made conditional on acceptance of extra terms then it is likely a counter offer. UCC § 2-207(1).
iii. Has there been performance that signifies K where writings don’t? The parties’ actions might indicate a binding obligation where specific time and nature of offer/acceptance cannot be determined. The terms of that K are those on which writings agree together with supplementary terms incorporates elsewhere in UCC. Rest. § 2-2073)
c. Is it Enforceable? (Is there a bargain?)

i. Is there consideration? Shortcut: Mutual inducement.
1. For each party, is there a bargained for performance or promise of performance? This is required to constitute consideration. “A performance or return promise is bargained for if it is (1)sought by the promisor in exchange for his promise and (2) is given by the promisee in exchange for that promise.” Rest. § 71(2). The performance can be an act other than a promise, a forbearance, or the creation, modification, or destruction of a legal relation. Rest. § 71(3).
a. Was it bargained for? “A performance or return promise is bargained for if it is (1)sought by the promisor in exchange for his promise and (2) is given by the promisee in exchange for that promise.” Rest. § 71(2).

i. Performance/return promisor can be given to promisor or other person. 

ii. Typically inducement but lack thereof not dispositive of consideration.
b. Is past benefit received consideration? Only to the extent necessary to prevent injustice BUT Rest. § 86. Moore.
i. still not binding if was conferred as a gift or for other reasons there is no unjust enrichment.
ii. still not binding if value disproportionate to benefit.
c. Is it an Illusory or Alternative Promise: A promise is not consideration if bound party reserves choice of alternative performances UNLESS

i. each alternative alone would be consideration. Rest. § 77(a) OR

ii. One of the alternatives would be consideration and it appears a substantial possibility that other alternatives would be eliminated by events before choice is made. Rest. § 77(b). 
d. Some FPs: *
2. Is it extremely nominal or otherwise a peppercorn? Then it might not be accepted. Schnell v. Nell. Here the disproportion in value indicates that the promise was not in fact bargained for and is thus unenforceable  sham consideration/formality. Rest. 79 comment d.
d. Is there a K-killing exception?

i. Was there a manifestation of intention not to be legally bound? Then maybe no K. Rest. § 21, Cohen  (where industry standard in journalism vis a vis confidentiality promises implied intention not to be bound.)
ii. Is K indefinite or uncertain? If K terms are not reasonably certain then it is unenforceable. 
1. Is it reasonably certain? Terms are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy. Rest. § 33(2).
a. There can be “certainty” where one or both parties can choose among terms. Rest. § 34(1). 

b. Part performance can remove uncertainty. Rest. § 34(2).

c. Action in reliance may remove uncertainty. Rest. § 34(3). 
d. Certainty in remedy depends on dispute and remedy sought. 

2. BUT under UCC contract does not fail for indefiniteness if parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy. UCC. § 2-204(3).
a. With cover (UCC § 2-712), resale (UCC § 2-706) and specific performance (UCC § 2-716) appropriate remedies ar easy to find.
3. Have actions shown intent to conclude binding agreenment? Even where missing terms meant there was originally no offer because of uncertainty, actions showing such intent will lead the court to endeavor to fill in meaning. Rest. § 34.

iii. Do the parties attach materially different meanings to manifestations of assent and an even number of parties didn’t know or have reason to know? Then no K IF: Rest. § 20*
1. Neither party knew or had reason to know of meaning attached by other OR Rest. §20 (1).
2. Both parties knew or had reason to know the meaning attached by the other. Rest. § 20(1).
3. Attach here is determined objectively, through interpretation. 

iv. Was K governed by statute of frauds, and does it lack a writing
?

1. Requires writing sufficient to indicate a contract for sale has been made and signed by party against whom enforcement is sought or by his authorized agent. UCC § 2-201(1)

a. Writing passes test even where it omits or incorrectly states a term agreed upon, but isn’t enforceable beyond quantity of goods shown in writing. UCC § 2-201(1).
b. Between merchants, a writing in confirmation of contract sent within a reasonable time, where receiving party has reason to know its contents, is valid writing unless written notice of objection to contents is given within 10 days of receipt. UCC § 2-201(2). 

2. Classes of Ks in statute:
a. Contracts for sale of goods for price of $500 or more. 
3. Exceptions:
a. If goods are to be specially manufactured for buyer and aren’t ordinarily suitable for sale to others and seller before notice of repuidation and under circumstances reasonably showing goods are for buyer makes a substantial beginning of their manufacture or procurement. UCC § 2-201(3)(a). Riley v. Capital Airlines.
b. If party against whom enforcement is sought admits in court that contract was made. Quantity is limited to quantity admitted. UCC § 2-201(3)(b).
c. Where payment for goods has been made and accepted or which have been received and accepted. UCC § 2-201(3)(c).










II. K Interpretation, “What obligations arise from the K?”

a. Where are the terms? Generally this is the offer (or offers) accepted, the writing that outlines the terms. See above. 
i. Good Faith: Good faith is a term of every contract and cannot be contracted around—failure of that term is treated like breach with reference to the decision not to act in goof faith.
1. What is good faith? 
2. Honesty in fact and observance of reasonable standards of fair dealing in the trade. [UCC 1-203 comment on purpose]
3. FP*
ii. Warranties: Contract for goods might carry with it under UCC terms guaranteed by an implied warranty of merchantibility or fitness for a particular purpose, or an express warranty. UCC §2-31,  2-314, § 2-315, § 2-316.
1. Merchantibility: Unless excluded or modified (§ 2-316 below) a warranty that goods will be merchantibile is implied in K for their sale if seller is a merchant with respect to goods of that kind. UCC § 2-314 
a. Merchantibility requires goods be at least such as (a) pass w/o objection in the trade under the contract description AND (b) if fungible, of fair average quality within description, AND (c) fit for the ordinary purposes for which such goods are used AND (d) run, within permitted variations in K, of even kind, quality, and quantitity within each unit and among all units, AND (e) are adequately contained, packaged, and labeled as agreement may required, AND (f) conform to promises or affirmations of fact made on container/label if any. UCC § 2-314(2).
b. ALSO any implied warranties arising from course of dealing/usage of trade. UCC § 2-314(3).
2. Fitness for a particular purpose: Unless excluded or modified (§ 2-316 below) where seller at time of contracting has reason to know of particular purpose for which goods are required and that buyer is relying on seller’s skill/judgment to select/furnish suitable goods, there is an implied warranty that the goods shall be fit for such purpose. UCC § 2-315
3. King around Implied Warranties: Terms like “as is”, “with all faults” or other common understanding excluders exclude implied warranties. They can be further excluded by: UCC § 2-316. 
a. To exclude or modify implied warranty of merchantibility language must mention it and if in writing be specifically and be conspicuous,
b. To exclude or modify warranty of fitness exclusion must  be in writing and be conspicuous. 
c. Where buyer has chance to inspect as much as he likes and does so or refuses to do so, no implied warranty for defects he would have caught in examination. UCC § 2-316(b6).
d. Course of dealing/usage of trade can exclude or modify implied warranties. UCC § 2-316(c).
4. Express Warranty: created by affirmation, promise, description, or sample, whether or not seller says “warranty.”. UCC § 2-313 
a. Affirmation or promise: if seller makes affirmation of fact or promise which relates to the goods and becomes part of the basis of the bargain, there is a warranty that goods conform to description.
b. Description: if a description of the goods is made part of the basis of the bargain, there is warranty that goods conform to description.
c. Sample: If a sample or model was part of basis of bargain goods shall conform to the sample or model.
d. BUT Value/Opinion: affirmation of value or statement purporting to be seller’s opinion or commendation of goods doesn’t carry warranty. [2-313(2)]
e. TRUTH: Some courts will find that a warranty doesn’t exist if buyer knew it wasn’t justified. Others [CBS v. Ziff-Davis] will find so long as buyer thought they were buying insurance and relied on it.
b. What are the terms of the K? Generally any terms which had a MoMA by parties, except that in certain circumstances (integration) MoMA terms are extinguished by a writing.
i. Is there a writing outlining the terms or are ther terms to which confirmatory memoranda agree? Then those terms are K, along with:
1. Explained and supplemented (but not contradicted) by course of dealing, usage of trade, course of performance(a), and where, writing was not intended as a complete and exclusive statement of terms, evidence of consistent additional terms(b). UCC § 2-202

a. Where consistent additional terms are such that where agreed upon they would “certainly have been included in writing, then evidence of their alleged making must be kept from trier of fact.” UCC § 2-202 comment 3.
b. No presumption of integration. UCC § 2-202 comment 1.
2. If K involves repeat performance and oportunity for objection, any course of performance accepted or acquiesced w/o objection is relevant for determining meaning of the agreement. UCC § 2-208.
a. Wherever possible express terms and course of performance will be construed as consistent, but where that is unreasonable express terms control CoP and CoP controls course of dealing and usage of trade. UCC § 2-208(2).
b. Such CoP is relevant to show waiver of modification of terms inconsistent with CoP.
3. (Performance: If performance makes a K from no K, terms of K consist of those “on which the writings of the parties agree, together with any supplementary terms incorporated under other provisions” of UCC.* UCC 2-207(3).)
4. 
5. 
a. 
b. 
6. 
a. 
b. 
7. Is it a standard form K? Then agreement is integrated with respect to all terms regardless of signees knowledge of those terms, but where drafter should know that signer would not agree to a term it is excluded. Rest § 211.
8. What is the scope of the writing? *FP
a. In Greiner will left $5 so that lack of any money for that party wouldn’t be seen as an omission.
ii. Is a term missing essential to figuring out rights and duties of parties? Then court will fill one in reasonable in the circumstances.
1. Requirements contracts where one party has option on quantity it needs, etc. Implied requirements.
a. Requirements/output must be as occurs in good faith, and no quantity unreasonably disproprotionate to stated estimate or normal/otherwise comparable amount can not be demanded. UCC § 2-306(1).
i. Good faith shown by previous relations, estimates, etc.
1. Shutdown do to lack of orders is permissable, but shutdown to avoid losses is not (since buyer not taking loss). UCC § 2-306 comment 2.
ii. Eastern Airlines cases Gulf claimed indefiniteness and mutuality, but neither was shown. Definiteness = requirements and mutuality = exclusivity.
iii. Is purchase based on need or speculation?
1. Speculative pruchases are barred.
a. What is speculative?
b. Not a business need.
c. Being resold (where not before)
d. Seller wouldn’t agree to such a K—doesn’t bind buyer to anything
b. Where exclusive dealing one parties consideration, seller must use best efforts to supply goods and buyer best efforts to promote seller. UCC § 2-206(2).
2. Guide to term filling UCC § 2-305-
a. Price: 
i. If (1) nothing is said about it OR (2) it was left to be agreed on and parties have failed to agree OR (3) it was left to MP or other standard as recorded by third person who has not so recorded, price is one reasonable at time of delivery. UCC § 2-305.
1. Reasonable price at time of delivery =
ii. If price is to be set by seller or buyer, it must be done in good faith. UCC § 2-305(2).
iii. “If price is to be fixed otherwise than by agreement of parties and fails through fault of one party, other party may at his option treat K as cancelled or himself fix a reasonable price.” UCC § 2-305(3).
iv. If parties intended not to be bound if price wasn’t fixed/agreed, no K. Buyer must return goods received and if unable pay reasonable value at time of the delivery. UCC § 2-305(4).
b. Delivery:
i. Unless otherwise agreed must be single delivery and payment is due at time of delivery. UCC § 2-307.
1. But if circumstances give either party right to request delivery in lots you can pay in lots.
ii. UCC § 2-308. Unless otherwise agreed place of delivery is seller’s place of business (or in none residence) BUT
1. If goods are known ex ante to be elsewhere, that is where delivery takes place.
c. Time of shipment
i. Reasonable time is assumed where not otherwise specified. UCC § 2-309(1).

1. Reasonable commercial conduct in view of nature, purpose, and circumstances. UCC § 2-309 comment 1.
2. Remember circumstances of K, usage of trade, etc. might show a definite time. UCC § 2-309 comment 1.
3. 
4. 
5. 
a. 
b. 
iii. Has the K been modified? Only requirement is good faith (and agreement on modification).
1. Consideration is not necessary for modification to be binding. Statute of frauds still applies, as does requirement of good faith. UCC § 2-209.
a. So even bad faith w/consideration not allowed.
2. 
a. 
i. 
ii. 
b. 
c. 
d. 
e. 
c. What do the Ks terms mean? Ascertaining the meaning of a term/agreement/promise.
i. What do Express Terms mean? Interpreting a K, A balancing Act. PP*
1. Rules in Aid of Interpretation

a. Manifestations are interpreted in light of all circumstances; if principal purpose of parties is ascertainable it gets greatest weight. Rest. § 202(1).
b. Writing interpreted as a whole, and all writings in a transaction interpreted as group. Rest. § 202(2).

c. Unless otherwise manifested, if language has “prevailing meaning” it is interpreted according to that. Rest. § 202(3)(a).

d. Unless otherwise manifested, technical terms are given their technical meaning when used in that field. Rest. §  202(3)(b).
e. Course of performance is given great weight. Rest. § 202(4).
f. Wherever reasonable, manifestations of intention are interpreted as consistent with one another and past dealings, etc. Rest § 202(5).
2. Standards of Preference in interpretation. Rest. § 203.
a. Reasonable, lawful, effective meaning to all terms ( lack thereof. Rest. § 203(a). 

b. Express Terms(course of performance(course of dealing(usage of trade. Rest. § 203(b).
c. Specific/Exact Terms(General Language. Rest. § 203(c).

d. Separately Negotiated/Added Terms(Standardized Terms/non-negotiated. Rest. § 203(d).
ii. Ambiguous terms: Did parties both attach different meaning to a word? Then unless you get (1) or (2) below you might have a failure of assent to that term, and you’ll have to interpret.
1. If parties attached same meaning then use that meaning. Rest. § 201(1).
2. Contract according to A’s meaning if: Rest. § 201(2).
a. A didn’t know B attached a different meaning, but B knew the meaning attached by A. 
b. A didn’t have a reason to know B attached a different meaning, but B had reason to know the meaning attached by A.
3. If you can’t pick someone’s meaning to use by (1) or (2), you might have failure of mutual assent to that term. Rest. § 201(3).
a. If that term is essential to K, no K. Raffles.
iii. Vague Terms: FP*, PP
III. Remedies, “What recourses?”
a. Remedies seek to protect three Interests: Expectation interest, reliance interest, restitution interest.
i. Expectation interest: interest in having benefit of bargain, as if K had been performed. Rest. § 344. 
1. You get the money you would have gotten from the deal when it was completed, in principle its actual worth to you.
2. Often you get objective measure of what deal was worth which is less than you real valuation.
a. No unforeseeable or uncertain damages.
b. Since you can’t recover where you could mitigate, loss often limited to MP.
i. ED not based on hopes when you made K but actual value had it been performed. Rest. § 344 comment b.
ii. Reliance interest: interest in being reimbursed for loss caused by reliance on the K, as if K had not been entered.

1. Usually ED is more, but where you were going to get a bad deal this is more.
2. No lost profit from the deal. Rest. § 344 comment a.
iii. Restitution interest: interest in having restored any benefit conferred on other party.
1. No lost profit nor expenditures in reliance not given to promisor.
b. What remedy when other party in breach? If the other party has breached, you can receive damages for that breach as follows:
i. ALWAYS limited by requirement of certainty: evidence must permit demonstration with reasonable certainty. Rest. § 352.
ii. ALWAYS limited to damages party in breach had reason to foresee as probable result when K was made. 
1. Foreseeable losses: follow in the ordinary course of events, or in special cicumstances, beyond the ordinary course of events, if party in breach had reason to know. Hadley, § 351.
2. Objective test—what you had reason to foresee. Rest. § 351 comment a 
iii. ALWAYS limited where you cold have avoided loss without undue risk, burden or humiliation, UNLESS you’ve made reasonable but unsuccesful efforts to avoid. Rest. § 350.
iv. ALWAYS limited to LD if they were provided in agreement and valid.
1. Valid: if reasonable in light of anticipated or actual loss and the difficulties of proof of loss. 
a. BUT UCC also consider the availability of adequate remedy. [UCC 2-718(1)]
2. Invalid: Unreasonably large LD uneforceable as penalty.
3. PP* here on arbitration clauses.
v. Expectation damages: Loss in value of other party’s performance caused by its failure + any other incidental or consequential loss caused by breach + any cost or loss avoided by not having to perform. Rest. § 347
1. Loss in value

a. Is there lost value where you renege on a K and I give same K to someone else next day? NO—not unless I could have given both Ks.
b. If breach from defective/unfinished construction and loss is not proved with sufficient certainty (§ 352, above), he may recover damages for the dimunition in market price OR reasonable cost of completing performance/remedying defects if it is not clearly disproportionate [like where you must undue what has been done] to the probable loss in value to him. Rest. § 348.
2. Any incidental/consequential loss.

a. Includes interest where breach was monetary (or close to it) payment, or in other cases as justice requires Rest. § 354.
3. Any cost/loss avoided: typically negative.
4. Note: no opportunity cost (like where delay in performance has caused you to miss vluable opportunity.) Rest. § 347 comment a.
vi. Reliance damages: Expenditures made in preparation for performance or in performance – any loss party in breach can show injured party would have suffered. Rest. § 349
1. Difference from ED: (1) where profit hard to show, might not wanna both. (2) Where profit was less than reliance, might rather reliance. (But other party can show this was case and then damages are same as expectiation). Rest. § 349 comment a.
2. *Does reliance give lost opportunities (actor case) that wouldn’t be available under ED?
vii. Specific Performance: at discretion of court where damages would be inadequate, for breach or threatened breach.
1. Factors in damages’ adequacy

a. Difficulty of proving damages, difficulty of covering, likelihood that damages would be collected.
2. Court gives SP for land as a matter of course.
3. Court gives SP for goods only with good reason (unique)
4. Court gives SP for services only via injunction, with good reason (unique).
viii. Injunction: at discretion of court, for braech or threatened breach if breached duty one of forebearance or one to act that specific performance can’t force for some SP-specific reason. Rst. § 357.
ix. Nominal Damages: where breach didn’t cost you anything.
c. Benefit giving (part performance or reliance) party can recover against benefit receiving party: Rest. § 370
i. Restitution: the reasonable value to other party of what he received (what it would have cost him to get it elsewhere) OR extent to which other party’s property value has been increased or interests advanced. Rest. § 371.
d. Detrimentally Relying party can recover against inducing party as required by justice in promisorry estoppel type situations, see below.
IV. Defenses to Obligation: “Is there something about this K that limits obligation?” (FP’s* needed for this whole section)
a. Non/Failed Delivery: leads to rejection only if delay is material. [2-504]
b. Non-conformity: If the goods or tender fail in any respect to conform to contract, buyer may reject, accept, or accept those he wants. [2-601] He preserves his rights.
i. Timing/Manner: Rejection must be in reasonable time, and seasonably notified. After rejection it is wrongful for buyer to further exercise ownership, and (if he has security over them) hold them in reasonable condition. Seller’s remedies remain under 2-703 if rejection is wrongful. [2-602] Failure to reject in reasonable time is acceptance. [2-606]
ii. Perfect Tender is harsh! (Not really, seller has right to cure by notifying buyer of intention to do so and then doing so, so long as it was reasonable for him to expect conformity. [2-508], 
c. Revocation: After acceptance, buyer may still revoke if non-conforming lot substantially impairs value and he accepted it with reasonable assumption of cure or without discovery of non-conformity that was induced by difficulty or seller’s assurances. [2-608] Must be done in reasonable time, then buyer gets same rights as if he had revoked.
d. Other Party’s Material Breach: Any nonperformance of an obligation is breach. But if breach is a material failure of performance, than non-breaching party discharged from liability. (In other words if there has not been substantial performance. Jacobs & Young v. Kent (Reading Pipe)
i. Materiality: Look to (a) extent to which injured party will be deprived of benefit he reasonably expected, (b) extent to which injured party can be adequately compensated for part of benefit deprived, (c) extent to which the party failing to perform will suffer forefeiture, (d) likelihood that party failing to perform will cure his failure, taking into acocunt all circumstances including reasonable assurances, (e) extent to which behavior of party failing to perform comports with good faith and fair dealing. Rest. § 241.
ii. Timeline
e. Other Party’s Repudiation: If either party repudiates the contract with respect to a performance not yet due, the loss of which will substantially impair the value of the contract to the other, the aggrieved party may (a) await performance for a commercially reasonable time (b) Resort to any remedy for breach even though he has notified repudiating party he would await performance and urged retraction, AND in either case, suspend his own performance or proceed in accordance with the provisions of UCC on seller’s right to identify goods to the contract notwithstanding breach or salvage unfinished goods. UCC § 2-610.
i. Repudiation: an over communiction of intention or an action which renders performance impossible or demonstrates a clear determination not to continue with performance. UCC § 2-610 comment 1. Must be DEFINITE AND UNEQUIVOCAL [Harrell v. Sea Colony] 
1. can result from action which reasonably indicates rejection of the continuing obligation or failure to give adequate assurance, a requestion for additional actions above consideration is not in itself repudiation, but it can be. UCC § 2-610 comment 2.
ii. Adequate Assurance of Performance: when reasonable grounds for insecurity arise with respect to performance of either party the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable suspend any performance for which has not already received the agreed return. UCC § 2-609.
1. Reasonable grounds: Between merchants, determined according to commercial standards.
a. Might be failure to pay on this K, another K, making lousy parts for another. UCC § 2-609 comment 3.
2. Adequate assurance: “reasonable.”…might be a promise by a normal seller, money-allowance or repair. UCC § 2-609 comment 4.
3. Failure to assure within reasonable time (not more than 30 days) is a repudiation.
iii. Retraction: You can retract as long as other party hasn’t done something to indicate they think retraction final. [2-611]
f. Lack of Capacity: If promisor did not have legal capacity to incur at least voidable contractual duties, they cannot be bound by any K. Natural persons have capacity as long as they are not: Rest. 12
i. Under guardianship: person has NO capacity to incur contractual duties if his property is under guaradianship by reason of an adjudication of mental illness/defect. Rest. 13
ii. Infants: Unless statute otherwise, minors (those under 18) incur only voidable contractual duties until the beginning of the day before the person’s eighteenth birthday. Rest. 14
iii. Mental Illness/Defect: A person incurs only voidable duties if because of illness/defect he is (a) unable to unerstand in a reasonable manner the nature/consequences of transaction OR (b) unable to act in a reasonable manner in relation to the transaction and other party has reason to know of condition. Rest. § 15 
iv. Intoxication: A person incurs only voidable duties by entering transaction if other party has reason to know that because of intoxification they (a) are unable to understand in a reasonable manner the nature/consequences of transaction OR (b) are unable to act in a reasonable manner in relation to transaction. Rest. § 16.
g. Misrepresentation: If a party’s assent is induced by either fraudulent or material misrepresentation by other party upon which recipient justifiedly relied, K is voidable by recipient. Rest. § 164
i. Also where this happens but a third party made statement, K voidable unless other party to transaction in good faith and not knowing of misrep. gave value or relied materially. Rest. § 164(2). 

ii. Fraudulent Misrep.: If maker indents assertion to induce party to manifest assent and (a) knows or believes the assertion is not in accord with facts, (b) does not have confidence that he states or implies truth, (c) knows he does not have the basis he states or implies for assertion. Rest. § 162(1)
iii. Material Misrep.: If it would be likely to induce a reasonable person to manifest assent, or if maker knows it would be likely to do so. [R. 162(2)]
iv. Inducing causes: if it substantially contributes to decisoin to assent [R. 167].

1. Not but-for cause, but substantial contribution. Halpert.

v. Justifiedly relied on: “When is reliance reasonable, and when does an assertion of opinion make reliance unjustified.”
1. Assertion of opinion: if statement expressed belief w/o certainty as to existence of a fact OR expresses only a judgment as to quality, value, authenticity, or similar matters. Rest. § 168(1).

a. What opinions do assert: when reasonable, recipient of assertion as to facts not disclosed and not otherwise known to recipient may be interpreted as assertion that (a) facts known to person are not incompatible with opinion OR (b) that he knows facts sufficient to justify him in forming opinion. Rest. § 168.

b. When reliance on opinion is justfied: ONLY If recipient (a) stands in such a relation of trust and confidence to person asserting that he is justified in relying, (b) reasonably believes that person has special skill, judgment or objectivity with respect to the subject matter, [Vokes v. Arthur Murray] (c) is for some other special reason particularly suspectible to misrepresentation of the type involved. Rest. § 169.
i. [Halpert v. Rosenthal Owner had no spec. info about termites]
h. Duress: If assent induced by improper means that leave victim no reasonable alternative, K is voidable. (As long as affected party objects. [U.S. v. Progressive Enterprises, “Credibility Test.”]
i. Improper means: 
1. Threat is improper if (a) threatened act a crime or tort or threat itself would be a crime or tort if it resulted in property, (b) threat is a criminal prosecution, (c) threat is the use of civil process made in bad faith, (d) threat is breach of duty of good faith and fair dealing under a K with recipient. Rest. § 176(1)
a. Your dire economic strait doesn’t make your bad bargain voidable for duress. [Hackley v. Headley]
b. Note “Good Faith:” Threats to cause economic harm by breach of a K (or denying K) are only improper if they breach the duty of good faith, even if a modification results. Test for merchants is “observance of reasonable commercial standards of fair dealing in the trade.” [R. 176 c. e citing UCC 2-103] A market shift might be “unforeseen” enough EVEN IF NOT enough to make out an excuse for performance. [R. 176 c. e citing UCC 2-615]
2. Threat is improper if resulting exchange not on fair terms AND (a) threatened act would harm recipient and not significantly benefit maker, (b) effectiveness of threat in inducing assent is significantly increased by prior unfair dealing by the aprty making the threat, (c) what is threatened is otherwise a use of power for illegitimate ends. Rest. § 176(2).
ii. No reasonable alternative: *
iii. If duress by third party, voidable unless other party didn’t know, good faith, paid/relied.

i. *Unconscionability: if term, or whole K, unconscionable at time of making court may refuse to enforce or enforce partially in order to avoid unconscionable result.
i. Subtantively Unconscionable: Judged in light of the setting, purpose, and effect. (adequacy of consideration) Gross disparity in vlaues exchanged might show unconscionability, unequal bargaining position where there is no choice. [R. 208 c. c] 
ii. Procedurally Unconscionable:  Gross inequality of bargaining power (not just some) plus unreasonable terms might show deception/compulsion, lack of meaningful choice, no alternative and thus that K procedure invalid. [R. 208 c. d]
1. Look at: [R. 208 c. d] 
a. belief by stronger that weaker won’t be able to perform.

b. Knowledge of stronger that weaker will not benefit.

c. Knolwedge of stronger that weaker unable to protect interests because of physical/mental infirmity, ignorance, illiteracy, or inability to understand language. 
iii. Offending party still gets reasonable value of what they’ve done.
iv. Standardized Agreement: If writer has reason to know other party would not agree to term if they knew it was included (term is unreasonable) then it is not part of K. [R. 211(3)]
v. [2-302]: Purpose is preventing oppression and unfair surprise, NOT disturbing allocation of risks because of superior bargaining power. [comment 1]. 
1. FPs: Clause limiting time for complaints inapplicable for latent defects discoverable only by microscopic analysis, where a warranty disclaimer clause applied only to express warranties, letting in fair implied warranty, not extending disclaimer of warranties to express obligations, where ability to reject unreasonably non-conforming goods not limited by blanket anti-rejection clause. [comment 1]
vi. *PP: is this just showing duress, etc. or something more?

j. Undue Influence: unfair persuasion of party who is under domination of person exercising persuasion OR who by virtue of relation between them is justified in assuming person will not act in manner inconsistent withhis welfare. [R. 177]
i. If assent is induced by undue influence, it is voidable.

ii. If assent is induced by one not party, voidable unless other party good faith, didn’t know, relied/paid.
iii. In [Odorizzi] it was undue influence to come late at night when there was “trust” relationship and outcome didn’t reflect best interest. Laid out factors to spot over-persuasion:
1. Discussion of trans. at unus. or inappropriate time.

2. Consummation of trans. at unus. place

3. insistent demand that the deal be done at once.

4. Multiple persuaders vs. one party on other side.

5. Absence of 3rd party advisors to help servient party.

6. Statements tahte there is no time to consult a lawyer/advisor.
k. Is there a problem with a basic assumption? It must be a problem with a basic assumption on which both parties made K, the possibility of which was borne by neither party. This generally doesn’t include market fluctuations, but an annuity on another’s life does when that person is dead. This requirement is the same for mutual mistake, unilateral mistake, impracticability, and frustration. [R. 152 c. b] You still get restitution. [R. 272]
i. 
ii. Did one party bear the risk? A party bears the risk of mistake when (a) risk is allocated to him by agreement [Lenawee], OR (b) he is aware at tiem of formation the he has only limited knowledge with respect to the facts to which mistake relates but treats his knowledge as sufficient [Boynton], OR (c) the risk is allocated to him by court on ground that it is reasonable in circumstances to do so. Rest. § 154.
1. Court risk allocation: Who is efficient risk bearer? Who is in better position to avoid mistake?
iii. Was it a basic Assumption? Some automatic ones:
1. Death of a person necessary for performance is always failure of basic assumption. [R. 262]
2. If something’s existence was necessary, it’s non-existence is a failed basic assumption. [R. 263]
3. If Gov’t regulation prevents thing from happening, that is a failed basic assumption. [R. 264]
iv. Mutual Mistake: Has there been a mistake of both parties? If it went to a basic assumption and had a material effect on agreed exchange, K is voidable by adversely affected party unless they bear the risk under Rest. § 154. Rest. § 152.
1. Restitution releief still available.
v. Unilateral Mistake: Has there been a mistake of one party? *Compare to misrepresentation If it is made as to a basic assumption and has a material effect on agreed performances adverse to mistaker? Then as long as he doesn’t bear risk of mistake under § 153 it’s voidable IF
1. the mistake is such that enforcement would be unconscionable Rest. § 153(1) OR
2. the other party had reason to know of the mistake or his fault caused it. Rest. § 153 (2)
a. Fault: Might be their “Fault” because their false assertion (see misrepresentation) or their non-assertion amounted to assertion. Tough policy question—“How much information do we require disclosed?”
i. If buyer says “anything I should know?” and seller doesn’t respond, you might wanna assume the worst. [Laidlaw v. Oregon]
ii. R. 160: Action intended or known to keep other from knowing is assertion of non-existence. (Concealment)
iii. Rest. § 161: nondisclosure is assertion that fact doesn’t exist when (a) he knows disclosure is necessary to prevent previous assertion from being misrep., (b) he knows disclsoure would correct a mistake of a basic assumption when non-disclosure is a violation of good faith/fair dealing, (c) where he knows disclosure would correct mistake of contents of K, (d) where other person is entitled to know because of trust/confidence.
1. If disclosure required, must actually disclose—reasonable efforts not enough. [R. 161 c. a]
iv. PP: Kronman says you should disclose casually acquired info., but not deliberately acquired. Cooter & Ullen says it should hinge on whether facts are productive or distributive. 
3. Innocent Party can still enforce their K on your mistake, if they didn’t have reason to know.. [Drennan]
vi. Impracticability:  If after K is made (or at time but he didn’t know)performance is made ipracticable w/o your fault by occurrence of event non-occurrence of which was a basic assumption, duty to perform discharged unless language/circumstances indicate otherwise. [R. 261]
vii. Frustration: If after K is made (or at time but he didn’t know) one party’s purpose is substantially frustrated by failure of basic assumption, remaining duties are discharged unless otherwise indicated. [R. 265]
1. [2-615]
a. Increased cost only if rise due to unforeseen contingency and alters essential nature of performance. Rise or collapse of market not justifiction, but severe shortage of raw materials or supplies due to war/embargo/etc might count. Comment 4.
V. Promisorry Estoppel: What Effect Reliance? If there is detrimental reliance and injustice you might have something.
a. What does justice require? Remedies for PE. FP*
i. In the statute of frauds context, availability and adequacy of other remedies (like cancellation and restitution), definite and substantial character of action/forbearance, extent to which action or forberance corroborates evidence of the making and terms, or making otherwise established by clear evidence, reasonableness of action/forbearance, the extent to which the action or forbearance was foreseeable.
ii. Functions: replacing consideration, filling in implicit terms (Gimbel), expanding fraud a little bit.
1. Three uses: early stuff, donative promises, etc.
2. Gimble, star paving, evolves into use for commercial contexts not so much for fairness but for reasonable commercial practices.
3. And then red owl—enforces good faith, etc. (went very far.
4. And then we had four cases with modern apps, which used diff dmaages. Illustrated elements, etc. GET cases here.
5. Star Paving: he had no problem filling in implied terms once enforced on PE.
b. Remedy as justice requires.
i. ED is ceiling, because PE makes a promise a binding K. BUT safe “justice” considerations that make enforceable might make appropriate restitution or damages/specific relief measured by extent of reliance rather than terms. [Rest. § 90 comment d]
ii. 
iii. Subcontractor Bids: reliance on bid de facto justified. [Drennan] (Might be it’s consid., might be reading implicit term, might be option K under 87(2) or might be PE). Either way—give ED not reliance (ED goes to highest bid, Rel. would go to 2nd highest—but then would he have won bid?). 
1. Reliance here a mess to estimate, so go with ED.
iv. Goodman v. Dicker: Gave Rel., no lost profits, because justice didn’t require it. (Stereo franchise).
v. 
c. Punches through consideration, preparation for performance, ambiguity, statute of frauds, and creates option Ks
i. Consideration: 
1. “A  (1) promise which the promisor should (2) reasonably expect to (3) induce action or forbearance on the part part of the promisee or a third person and (4) which does induce such action or forberance is binding (5) if injustice can be avoided only by enforcement of this promise. (6) Remedy granted for breach may be as justice requires. Rest. § 90.
a. If you can find consideration, try to do it. In Allegheny there were two “possible” Ks you could interpret, and one had consideration—so Cardoza went with that.
b. In Red Owl promise was lacking, decision was based on not-quite-tort optimistic misrepresentations.
c. Reliance: You have to do something you would not have. In Feinberg court made sure she would not have retired anyway. 
i. Opera Singer Hypo: told at 25 will get retirement, quits at 45 when voice quits.
1. Maybe would have found other job w/retirement?
2. What if she quits at 26? Is there any damage in reliance (could find another job).
d. Promise: Generally you need a “promise” that is not kept, but there is some wiggle.
i. In Spooner (salesman bonus) promise was illusory.
ii. In Blatt promise was interpreted as met.
iii. In Red Owl promise was lacking, decision was based on not-quite-tort optimistic misrepresentations.
e. Reasonably expect: Look to foreseeability to promisor of character and magnitude of reliance. 
i. Foreseeability and enforceability are intimately tied.
ii. If you have reason to know it won’t be enforced, reliance is unreasonable. [Alden v. Presley]
iii. Reliance must be of type that was foreseeably induced (prox cause basically).
iv. induced action/forberance—must not merely be consequence of promise—must be motive of inducement (Holmes, The Common Law).
v. AND for “justice” must be reasonable and likely of a substantial character. [Rest. § 90 comment b]
f. Gifts: For charitable subscriptions/marriage settements you need not offer proof that promise induced action/forbearance. [Rest. § 90)(2)]
g. Justice: In [Cohen] guy was a scoundrel, no injustice done by reliance.
ii. Modifications: Can be binding to extent justice requires enforcement in view of material change of position in reliance. Rest. § 89(c). 
iii. Option Ks/preparing to perform: offer which offeror should reasonably expect to induce action or forbearance of a substantial character before acceptance and does so is binding as option to extent necessary to avoid injustice. Rest. § 87(2).
1. Hoffman v. Red Owl: Gave Rel. Even though revoked, because preparation was reasonable..
iv. Statute of Frauds: . A promise which promisor should reasonably expect to induce action or forbearance on part of promisee and does so is enforceable notwithstanding statute of Frauds if injustice can be avoided only by enforcement. Rest. § 139. (BUT a higher standard for injustice than Consideration.
1. PE reliance for realty gets you SP. Rest. § 129.
Contracts Checklist
R. 2(1)



A promise is a manifestation of intention to act in a specified way so made as justify





a promisee in understanding that a commitment has been made.

R. 235(2)


Breach is nonperformance of a duty under a contract when it is due.

1-102c1



Read provisions in light of their purpose and act’s underlying purposes: simplify, efficient.

2-104
Merchant is a person who deals in goods of kind or holds himself out as having specialized knowledge/skill regarding the good.

2-105
Good is any thing (including specially manufactured goods) which is movable at time of ID to K for sale other than money, investments, and things in action. Includes unborn young of animals and growing crops and other things on realty but to be severed from realty.
Predominant Factor Test

What percentage of transaction involves good/service

Core of the dispute test

Is dispute about good or service?
What makes there a K?

R. 17


A bargain with MoMA to exchange and consideration.

R. 19(2)


A manifestation of assent is conduct which other is justified in thinking is assent and you know it.

Texaco


Manifestation of assent could be sent out in a press release or newspaper article you expect read.

R. 22


You don’t need offer and acceptance to have a MoMA

R. 33(2)


Performance can remove uncertainty about MoMA.

2-204(1)


K made in any manner sufficient to show agreement, including conduct recognizing existence.
Offer

Sufficient Terms

R. 24



Offeree must be justifed in thinking acceptance makes K (objective).

Embry/Lucy


(boss/drunk) If K in context, K regardless of subjective.

R. 33



Need all terms sufficient to spot breach and sculpt a remedy

Sun Printing


Specific price needed, ALSO need reasonable basis for chosen remedy

Raffles



Objectively ambiguous term = Failure of MoMA

R. 33cA



Missing non essential term might show not intended as offer.

R. 33cA



Actions might show intended agreement, terms meant to be filled later.
Context

Neb. Seed Co. v. Hersch

Ads: If sent to many (and acceptable by many) then probably not an offer.

R. 26cB



If sent to a lot of people, or not specific, not a K.

R. 29



Offer might be valid even if sent to many (if only some could accept, etc.)
PepsiCo.



Joke: If it was clearly a joke, not an offer

Carbolic



Signs that serious (like “bank account”) show offer.

Preliminary Negotiations/Memorialize
R. 26



Preliminary negotiations might not make MoMA if need for further MoMA implied.

R. 27



Intent to memorialize might not mean no MoMA

R. 27cC



Factors for determining if intent to memorialize makes a K.

R. 27cD



Subsequent memorialization might make binding modification of previous agreement.
Empro



Only one bound party and uncertain terms showed further MoMA needed.

Texaco



Press release, just boilerplate “pending” left meant K had formed.

Terminating Power of Acceptance


Unrevocable
R. 87



If in writing/signed/purports consideration and promises to hold open, option.

R. 87cB



Purported or nominal consideration here should be fine, because it’s socially useful.
R. 87(2)



Statute OR expectation of induced (PE type) relianc means option to extent needed.

R. 54



Perf. on unilateral K makes irrevocable option.

Petterson Dissent


Revocation that makes perf. impossible might lead to breach claim if perf. begun.

2-204 Firm offer is unrevocable. By merchant for goods w/writing assures no revocation.

2-205c2



Circumstances might mean no signature is needed.

Terminating

R. 42


Revocation by received direct manifestation from offeror that K no longer intended.

R. 43


Revocation by received indirect manifestation (definite inconsistent action) by offeror.

R. 38


Rejection by offeree’s manifestation not to enter (enter) terminates.

R. 39(2)


Unless otherwise manifested, counter offer terminates power of acceptance.

R. 36


Termination by time, revocation, death/incapacity, non-occurrence of conditions of acceptance.

R. 41cB


In general time satisfactory to offeror by reasonable man in offeree’s position.


Counter Offers
R. 39cB


Inquiry C/O might just be inquiry, or acceptance w/proposal for additional terms, or off topic

R. 39cA


Last Shot If C/O doesn’t purport acceptance, it’s a new offer and old one slashed (Last Shot).

R. 59cA


Conditional C/O that purports acceptance, if conditional, is not acceptance.

R. 61


Non-conditional + C/O that purports acceptance and isn’t conditional is acceptance.

R. 59cA


Mod.C/O that purports acceptance and isn’t conditional proposes extra terms for mod. A by silence?

2-207


Knock-out C/O not made conditional is acceptance, additional terms are proposals for addition.

2-207


Fancy Proposals for addition become part of K if merchants, immaterial, etc.

2-207c4


Typical “material alteration” results in surprise or harship. Lists specific examples.
2-207c6


Silence regarding supplemental proposals for addition probably means assent.

2-207(1)


Conditional C/O made conditional is a counter offer

Battle of Forms: C/Os in practice

Step-Saver v. Wise
K was formed when Π ordered software from ∆, so interpret according to 2-207.

Step-Saver v. Wise
Conditional acc. where demonstrated unwillingness to proceed unless add. terms included.

ProCD v. Zeidenberg
K was formed when ∆ opened and didn’t return. That was acceptance. So 2-204, not 2-207.

ProCD v. Zeidenberg
Pay now, terms later acceptable if buyer can review + reject.

Hill v. Gateway

K formed when Π didn’t return, terms were in the box. So extra terms valid.

Klocek v. Gateway
K formed when purchase made, new terms look to 2-207.

Klocek v. Gateway
Burden on ∆ to show Πs express agreement to additoinal terms, and non-return was not agreement.
2-207(3)


Conduct showing K makes K, then K is writings that agree plus any supplementary ones in UCC.
Acceptance Invited

R. 50



Any manner consistent with offer’s invitation and “reasonable” in the circumstances

R. 58cA



“Offeror is master” mitigated by interp. in accord. w/common understanding: “Reasonable”

R. 32cB



Accept only by perf: Prize for one, between friends, missing imp. terms left for perf. 

R. 32cA



Acceptance by either usually, especially where customary (commercial).

2-206



Offer invites acceptance either by prompt promise to ship or shipment of goods (c or nc).

2-606



Buyer accepts by having opportunity to inspect and failing to reject under 2-602.

Silence
R. 69



Only where previous dealings, unjust enrichment, restitution, or reason to know +intent.

Hobbs v. Massasoit

Where reasonable acceptance by silence.

R. 69(1)(a)


Where offeree takes benefit w/opp to reject and reason to know comp. expected.

R. 69(1)



Where offeror gives reason to know and offeree intends to accept.

R. 69(2)



Where offeree does something inconsistent w/ownership, and offeror wants.

Notification/Acceptance


Promise
R. 56


If acceptance by promise must use reasonable diligence to notify.

R. 63


Acceptance binding when leave’s offeree’s possession.

R. 63


OPTION K acceptance binding when received by offeror.

R. 63cC


Even if rejection gets their first, acceptance binding when leaves offeree’s possession.

R. 62(2)


If promise or performance invited, accept by perf. is like a promise (but governed by perf. notice).


Performance
R. 54(1)


Unless offeree has reason to know offeror no adequate means of knowing, no notice req.

R. 54(2)


If offeree has reason to know, unless by silence, offeree must use reasonable diligence to notify.

Lucy


Lack of need for notice might be implied

White v. Corlies

Performance “begun” when offeree makes unambiguous start to actual requested performance.

R. 45cF


Preparations for performance don’t count. To distinguish look at Offer + circumstances.

R. 87(2)


Preparations might get you PE

2-206(2)


If offeror not notified of acceptance within reasonable time may treat offer as having lapsed.

2-207c3


Performance may bar revocation or constitute acceptance.


Standard form & E-Commerce

R. 211


Where standard-form-K includes term that if known would not be agreed, not part of agreement.

R. 211cC

Standard terms might be superceded by sep. neg. terms, interp. v. drafter, and ob. of good faith.

R. 211cF

“Beyond range of reasonable expect.” Bizarre, oppressive, messed up? Unconscionable?

ProCD v. Hill

Software a good, governed by UCC>

Caspi v. Microsoft
Click-thru valid forum selection clause because required affirmative click.

Ticketmaster v. Tickets
Browse wrap not valid, K not valid b/c no need to click.

Specht v. Netscape
Affirmative click insufficient b/c site didn’t indicate agreement to EULA prerequisite for download.

UCITA


A law governing information goods (software)Explicitly allows pay now, terms later for sale online.

ABA Working group on elec. practice: Click-through OK but assent + terms before access, ease of viewing, continued ab. Terms should be clear and legible, andgive a choice of rejection. “Submit” ok, same with “enter.”

Requirements: Affirmative click and option to read.
Interpretation

R. 201


If parties have same meaning, or one is guilty, go with that.

R. 20/201

If parties meaning ambiguous and uncurable, might be failure of MoMA.

R. 202(5)

Make consistent express, tech, perf, CoD, CoP, usage

R. 202(3)

General usage + terms of art get first take, supplemented by other stuff.

R. 201cB

Parties have reason to know of general usage.

Weinberg

Used Majoritarian Default, Go with CoP, CoD, usage where other stuff doesn’t help.

R. 203


Various standards of pref. in interpretation. 

R. 202


Various rules for setting general usage, standards of preference in interpretation.

Pacific Gas

No matter how clear, you might need to look at outside terms to judge meaning.


Filling
R. 34


Performance, invited + not rejected, might fill in terms.

R. 204


Try to find term reasonable in circ.

R. 204cD

PP battle, go for one that comports with community fairness and policy.

2-207(3)


Actions might show binding obligation. Terms are those on which writings agree + supplemental.


Warranties

2-314  

Implied warranty of merchantibility, if selelr merchant with respect to goods of the kind.

2-314(2)


What merchantibility requires (ordinary, etc.)

2-314(3)


Merchantibility includes those arising from CoD or usage of trade

2-315


Fitness for a particular purpose

2-316


Exclude implied warranties by (merchantibility) writing or conspicuous notification.

2-316(3)(c)

CoP/Usage of trade might exclude/modify implied warranties.

2-313


Express Warranty (affirmation, promise, etc.)

2-313(2)


Opinion =/= warranty

CBS v. Ziff-Davis

Express warranty doesn’t need to be thought true, if they are counting on insurance.


Requirements

2-306(1)


Good Faith is req., meaning can’t profit or avoid losses at expense of other party.
2-306 Req’s must be as occur in good faith, no quantity unreasonably disproportionate to estimates.

2-306c2


Shutdown due to lack or orders allowable. Shutdown to avoid losses not allowed.

2-306(2)


Where one party’s consideration is exculsive dealing, must use best efforts to supply business.
Ask: Based on nee or speculation?


UCC Guide to Term Filling
2-305 If nothing said, stuff left, or left to MP, PRICE is one reasonable at time of delivery, other guides.

2-307 Unless otherwise agreed single delivery and payment due at delivery.

2-308


Unless otherwise agreed delivery seller’s place of business, unless goods known ex ante to be elsew.

2-309(1)


Delivery assumed a reasonable time (comment 1: look at circumstances, comm. conduct, etc.)

Good Faith in Lease

Goldberg

Intentionall diverting sales just to avoid profit sharing violates good faith.

Stop & Shop/Mutual Life
If there is a legitimate business purpose you should be fine.

Posner, Cookie co.

“avoid taking advantage of gaps in a contract in order to exploit the vulnerabilities” in K gaps.

Wurgler


Maximize joint wealth.


Good Faith
R. 205


Good faith in every K. Reasonable.

Wood v. Lucy

Good faith means you’ll make reasonable efforts under K that doesn’t require any.

UCC 2-306

Good faith under UCC means no requirement disproportionate to stated estimate/comp. req.

K-Killers

Certainty

R. 33(2)


Uncertain if terms don’t provide basis for determining breach and giving appropriate remedy.

R. 34(2)-(3)

If MoMA shown by particip./reliance then that might show terms for K.
R. 201(1)-(3)

Hopelessly ambiguous term means you don’t have a MoMA.

2-204(3)


K doesn’t fail for indefiniteness if parties have intended to make K and there is basis for remedy.

Statute of Frauds
R. 110


Need writing, etc. For land, 1+ yrs, $500+, some others.

R. 125(4)

Short-term leases for a year or less (or beginning soon) not covered by SoF.

2-201(1)


Writing, etc. Doesn’t have to say anything. Here also $500 or more goods.

2-201(2)


Between merchants, writing in confirmation of K ok.

2-201(3)(a)

If goods specially manufactured for buyer and not suitable for sale to others, no p. (PE).

2-201(3)(c)

If payment made/accepted or goods received/accepted, np.
Capital Airlines

Might be PE (or restitution for unjust enrichment) in spite of statute.


Consideration
R. 71


Each party must be receiving a promise or a promised performance.

R. 77


If promise leaves choices to either party, all choices must be obsolete or consideration.

R. 71(2)


Each promise must be bargained for (sought by and given in exchange for other promise).

R. 86, Webb

If given in recog. for past benefit not meant as gift, binding if proportionate and justice requires.

Moore (psychic)

No consideration if just past gift, or disproportionate.

Drennan


Subcontractor bid is consideration, or at least reliance.

Hamer


(Uncle + nephew) was fine.

Blatt


Coif was not consideration?
Baird


(old rule) subcontractor bid not consideration/promise (here was no mutuality).

Mills


Past moral benefit (gift) not valid consideration.

Schnell


Formalities/Popcorn are not aequate consideration.

R. 79cD


Disproprotionate value in formality consideration indicia that no real bargain.


Intention
R. 21, Cohen(Press)
Manifestation of intention not to be legally bound means no K.
Parol Evidence

Integration?
R. 210


Judge decides complete integration—“Complete and exclusive statement of terms of agreement.”

R. 216(2)

If a writing omits consistent additional term agreed for consid. or naturally omitted, not CI.

R. 209(1)

Partially integrated if a final expression of one or more terms.

R. 209(3)

Completeness and specificity on face might imply integration, but other evidence can contradict.

2-202


Agreeing confirmatory memoranda or intent of final expression w/respect to terms shows integr.

2-202(b)


Intent to be a complete and exclusive statement shows complete integration.
2-202c1


4 Corners? There is no presumption of integration.

2-208


If repeat performance acquiesced w/o objection, look to that.

2-202


Writings outlining terms to which confirmatory memoranda agree are terms of K.


Effect of Integration
R. 214


Parol evidence fine to show integration, meaning, duress (etc.) or remedy stuff.

R. 213 


Fully integrated writing means only terms in writing bind parties.

R. 213


Partially integrated means only consistent additional terms allowed.

Greiner


$5 left in will for fear that leaving out of will might imply omission, not snub.

2-202


Terms can be explained and supplemented by CoD, usage, CoP always.

2-202


Just integration can be supplemented by consistent additional terms and CoD, usage, CoP.

2-202


Complete: Exclusive statement of terms means no additional terms (but CoP, CoD, usage OK).

2-202c3


If consistent additional term would “certainly” have been included, can’t say it was included.

Modification

Brian Construction
Unforeseen contingency not part of K price might justify renegotiation of terms.

R. 89(a)cB

Frustrating event may have been “foreseen” but not “anticipated” (In K price).

R. 89(c)


PE type modifications allowed.

R. 89cB


Cites UCC about expanding to include not ‘anticipated” events.

2-209


Modification needs no consideration (but good faith) to be binding.
Defenses


Other’s Material Breach, UCC acceptance of goods

Jacobs & Young v. Kent
Substantial performance means not a material breach, you must still perform.

R. 241


Several factors (balancing protecting promisee and preventing strategery) for materiality.

2-601


Perfect Tender Rule—if goods don’t conform in any respect buyer may reject.

2-602


Rejection must be in reasonable time and seasonably notified

2-606


Failure to reject in reasonable time is acceptance.

2-508 


Perfect Tender not so Harsh. Seller can cure (2-508)

2-608


Revocation: After acceptance, if substantial impairment and failure to cure, or didn’t know (s. guilt)


Other’s Repudiation
Hochester v. De La Tour
Anticipatory repudiation extinguishes promisee’s duty to render performance, allows suit.

R. 243


A statement indicating planned breach gives claim for total breach.

Harrell v. Sea Colony
Repudiation must be definite and unequivocal. 

R. 250


An act rendering them apparently unable to perform w/o breach shows repudiation.

R. 251


Failure to give adequate assurance shows repudiation.

2-610


Repudiation (lots of shit) lets you halt sometimes.

2-610c1


“repudiation” is an overt communication or action rendering perf. impossible/implying intent.

2-610c2


Failure to give adequate assurance in 30 days is  repud, request for additions is not necessarily.

2-609


Adequate Assurance of Performance can be requested w/lower threshhold than repud.

2-609c4


“reasonable” assurance might be promise by seller, money-allowance, promise of repair.

2-611


Retraction of repud. is allowed if other hasn’t shifted/said it was final.

Capacity
R. 13


Person is under guardianship and cannot incur contractual duties.

R. 14 


Infant/Minor can only incur voidable duties until day before 18th birthday.

R. 15


Mental illness/defect can make only voidable contractual duties.

R. 16


Intoxication if other knows can make only voidable contractual duties.


Opinion as Representation
R. 168


Opinions do assert that known facts aren’t incompatible, etc.

Vokes v. Murray

If you believe they have special skill/judgment you are justified in relying on their opinon.

R. 169


Reliance on opinion justified in three cases (basically relationship).

Halpert v. Rosenthal
Reliance not justified when you know they don’t know any more than you.


Misrepresentation
R. 164


Fraudulent or material misrepresentation, if it induces consent, makes voidable K.

R. 162(1)

Fraudulent misrep. where you know or believe statement not in accord with facts or unsure of truth.

R. 162(2)

Material misrep. if likely to induce reasonable person to manifest assent.

Halpert


Cause is “inducing’ not just “but for” but if substantial contribution.


Duress
U.S. v. Progressive
You must object to modification to later claim invalid duress.

Hackley v. Headley
Economic straits not their fault don’t make for duress.

R. 176(1)

Improper threats, like crimes, use of bad-faith civil process or bad-faith K decision.

R. 176cE cites UCC2-103
Cites UCC for saying test for merchants observance of reasonable comm. standards and fair dealing.

R. 176(20

Improper threats when exchange unfair like bad faith, prior unfairness, illegitimate use of power.


Unconscionability
R. 208cC

Substantive unconscionability look at setting, purpose, effect. Gross disparity in value.

R. 208cD

Procedural unconscionability look at grossly unequal bargaining power, lack of choice, etc.

R. 211(3)

Standard form K: Term that party knows if known would not have been agreed not part of K.

R. 211cF

211/standard form closely tied to 208.


Undue Influence
R. 177


Unfair persuasion when under domination, reliance on other’s judgment, etc.

Odorizzi


Undue influence coming late at night and saying trust. Lists 6 factors to determine undue influence.

Basic Assumption Problems

R. 152cB

Basic assumption doesn’t usually include market fluctuations—instead dead wife.

R. 262


Someone being alive always a basic assumption. (Unless otherwise in K)

R. 263


Something’s existence always a basic assumption. (Unless otherwise in K)

R. 264


Lack of gov’t regulation always a basic assumption. (Unless otherwise in K)

2-615c4


Rise or collapse of market not justification. Severe shortage of materials might be.

Risk Bearing

R. 154


Three things for who bears risk. Like knowing ignorance or its allocation (or court’s allocation).

Lenawee

Risk allocated in agreement to party means they bear it.

Mutual/Unilateral Mistake

R. 154


If both parties made mistake to basic assumption and noone took risk, K voidable.

R. 153


If one party makes material mistake and other ‘guilty’ or its unconscionable then voidable.

R. 153(2)

Party guilty if had reason to know of mistake or caused it.


Guilt
Laidlaw v. Oregon
If buyer says “anything I should know” and no response, buyer should assume the worst?

R. 160


Concealment: Action intended or knownto keep other from knowing is assertion of non-existence.
R. 161


Nondisclosure is assertion in certain situations. 

Kronman

You should disclose casually acquired info, but not deliberately acquired.

Cooter & Ullen

Say you should just disclose “distributive” info but not “productive.”


Impracticability + Frustration
R. 261


Impracticable: After K (or they didn’t know) failure of basic assumption makes impracticable.

R. 265


Frustration: After K (same as above) somebody’s purpose is frustrated.

Damages

Hadley v. Baxendal
Only foreseeable losses, and those special ones buyer had reason to know.
R. 352
Speculative damages (not reasonably certain) not awarded.

2-711
Buyer after rejection can cancel K, cover, recover MP-KP, seek SP, or go for consequentials.

2-714
Buyer after acceptance can get damages for non-conformity.
2-712
Cover. Buyer can cover for breach by making good faith purchases. =In fact must.

Expectation Damages

R. 347

Lost profit (MP or KP?) plus incidental/consequential minus costs avoided.

Tonguish v. Thomas
Give the MP not the “lost profit” because lost profit would benefit breacher, wuck bambino’s.


R. 348

If breach from defective/unfinished construction and loss not proved with sufficient certainty, get 



dimunition in MP OR reasonable cost of completion if not clearly disproprtionate to probable loss v.

R. 347cA
Opportunity Cost: Not available (like delayed perf. costing opp.) under ED.
2-714

Difference between MP when learned of breach and KP plus incidentals/cons. less saved costs.

2-713

MP at place of tender or in case of rejection after arrival/revocation at place of arrival.

2-715(1)

Incidental damages like reasonable expenses in inspection, transportation, etc.

2-715(2)

Consequential damages like foreseeable losses or proximately caused injury.

Reliance

R. 349

Expenditures in prep. for performance or performance minus losses other can show averted.
Mistletoe
Burden on breahcing party to show probable losses of non-breach.
Anglia TV v. Reed
They got wasted pre-K reliance. He knew they would? Or is this opp. cost?


Restitution

Britton v. Turner
Quantum Meruit

Cotnam v. Wisdom
Quasi-Contract got value of services back, even though guy died.


Specific Performance/Negative Injunction
Loveless

SP for land matter of course if K in writing, certain, for considd, fair, capable of enforced

Cumbest

SP for chattels where parts irreplaceable “of unique value”

Scholl v. Hartzell
1962 car not unique, they knew the value.

Sedmak v. Charlie’s
Proper circumstances where item in “short supply and great demand.”

Duff v. Russell
Implicit negative/exclusivity clause where not possible to perform elsewhere.

Dallas Cowboys
Skill of football player sufficiently unique to justify negativei njunction. “Hard to replace.”

Bailey v. Alabama
NO INJUNCTION to force performance (no negative injunction if they’d be forced, btw).
2-716

UCC more willing than R. “Unique of in proper circumstances.”

Mitigation
R. 350


You must take reasonable efforts to avoid loss (but not undue risk, burden, humiliation).

Shirley Maclaine Parker
For employment, only must take comparable. Not different/inferior kind forced on you.
Neri


Lost Volume Rule. Seller gets lost profit, you won’t have to pay prep costs.
Promisorry Estoppel

R. 90


Consideration. (promise, reasonably foresee, actual reliance, injustice).

R. 89(c)


Modifications—binding to extent justice requires it in view of material change of position.

R. 87(2)


Option Ks, preparing to perform—offer expected to induce prep. binding to justice

R. 139


Statute of Frauds, might get you SP for realty. Higher injustice standard—comment B.

UCC 2-201(3)

Special Manufacturing and Statute of Frauds, or admitted, or paid/received and accepted.
Alegheny

Try to find consideration. That’s what (she says) Dozer did in this case.

Cohen


Justice—guy was a scoundrel here, so no PE although other elements met.


Detrimental Reliance
R. 90(2)


Charitable subscriptions/marriage settlements. Assume reliance, automaticlly get PE’d

Feinberg


Reliance must be real. Would you have retired anyway? Etc.

Alden v. Presley

Unreasonable reliance (they know no K) means no PE.

Holmes


Says action/forberance can’t simply be consequence, must be motive of inducement? 


Promise?
Red Owl


PE absent a promise.

Spooner


(Salesman bonus) promise was illusory.

Blatt


Promise as interpreted was met (coif).


Damages
Ricketts


PE fills consideration, so get benefit of bargain. Same in Hamer.

Red Owl


PE more equitable because of foreseeable stuff, so just reliance.

Goodman v. Dicker
Reliance was given because justice didn’t require ED (Stereo franchise). Justice just requires rel.
R. 90cD


ED ceiling, and same “justice” considerations that make PE prolly require something else.
Gimbel


Here PE was really filling in missing terms, you could have found consideration.
Ks Outline: Restatement

Wurgler Fall ‘06

Definitions:

Agreement: An agreeement is a manifestatoin of mutual assent on the part of two or more persons. Rest. §3
Bargain: A bargain is an agreement to exchange promises or two exchange a promise for a performance or to exchange performances. Rest. § 3

Breach: Nonperformance of a duty under a contract when it is due. Rest. § 235 (2)
Contract: A promise or set of promises for the breach of which the law gives a remedy, or the performance of which the law insome way recognizes a duty. Rest. §1

Misrepresentation: A statement not in accord with the facts. Rest. § 159.

Offer: An offer is a manifestation of willingness to enter into a bargain, so made as to justify another person in understanding his assent to that bargain is invited and will conclude it. 

Promise: A promise is a manifestation of intention to act or refrain from acting in a specified way, so made as to justify a promisee in understanding that a commitment has been made. Rest. § 2(1). 

Term of Contract: A term of a contract is that portion of the legal relations resulting from the promise or set of promises which relates to a particular matter, whether or not the parties manifest an intention to create those relations.  § 5

Term of Promise, Agreement: A term of a promise or agreement is that portion of the intention or assent manifested which relates to a particular matter. Rest. § 5

Unenforceable Contract: A k for the breach of which no damages or specific performance is availab,e but which is recognized in some way as creating a duty of performance.

Voidable Contract: A voidable contract is one where one or more parties has the power, by a manifestation of election to do so, to avoid the legal relations created by the contract, or by ratification of the contract to extinguish the power of avoidance.

VI. K Formation, “Is there a K.” Generally for there to be a K there must be a bargain in which there is a manifestation of mutual assent to the exchange and consideration. Rest. § 17.

a. Was there MoMA? A manifestation of assent  consists of conduct based on which other party may infer assent, when there is intent to engage in conduct and party knows or has reason to know that the other party may infer from his conduct that he assents. Rest. § 19(2). This might include a press release or newspaper article you expect other party read.  (Texaco)
i. Was there an offer at time of acceptance?

1. Was there an offer? An offer gives the power of acceptance to the offeree. It is a manifestation of willingness to enter a bargain such that another person is justified in understanding his invited assent would conclude the bargain. Rest. § 24.
a. Objective standard here for “another person.” Leonard v. Pepsico.
b. To determine whether person is “justified” look to (1) completenesss of terms, (2) terms of any previous inquiry, and (3) number of persons to whom communication is addressed [and how many could accept]. Rest. 24 Comment c.
i. Completeness of terms: Quantity must be specified (Nebraska Seed Co.), price can be left open where market price can be used, etc.
1. Missing terms that could be filled in by court if a K were found nevertheless show that no offer exists. Some say that for an offer agreement must be capable of being “given exact meaning and that all performance rendered must be certain.” Rest. § 33 comment a.
ii. Number of persons to whom communication addressed and how many could accept.
1. (e.g. general advertisements are not offers, but invitations of offers.  Rest. § 26 Comment b. e.g. certain advertisements are offers, if they properly limit number of sales, etc. Rest. § 29 Comment b. e.g. “lost dog: reward” valid because could only be accepted by one.
iii. Shortcut/bare minimum: can you spot terms and make a remedy?
iv. Acceptance after rejection/counteroffer is a counter-offer.

v. Acceptance that proposes modification is a counter-offer.

2. Was this a preliminary negotation? Was there an intent to memorialize? Preliminary negotiations might give offeree reason to know that offeror does not intend to be bound, but intent to memorialize alone is not dispositive of an offer.
a. Preliminary Negotiations: Does offeree know or have reason to know that offeror does not intend to conclude bargain until he has made a further manifestation of assent? Rest. § 26.
i. Is there NO understanding that a signed later writing is necessary to be legally binding? Is there agreement on all essential terms?

ii. FP: In Empro Manufacturing extensive terms were not contract because (1) both parties weren’t bound and (2) language like “subject to” implied that this was a preliminary negotiation.*

b. Intent to Memorialize: Intention to memorialize later does not kill K where assent is nonetheless sufficient to constitute a contract, but might make it a preliminary negotiation.

i. Has a K been formed, a term of which is to later make a final writing which will contain certain provisions and no others? Then intent to memorialize is just a term in the contract. Rest. § 27 comment a.
ii. Rest. § 27 comment c lists factors for determining when intent to memorialize makes agreement a preliminary negotiation or a K. 

iii. Subsequent memorialization might make binding modification of previously agreed terms. Rest. § 27 comment d.

iv. FP: In Texaco press release implying deal and pretty complete agreement meant memorialization was just a technicality.

3. Has power of acceptance been terminated? Then offeree can no longer form K by accepting, unless offer was irrevocable option K.
a. Was offer irrevocable as consideration in option K? An option K contractually binds offeror to keep offer open (even if rejected or otherwise terminated) for specified duration, until requirements for discharge of duty have been met. Can be made in two ways:
i. Is it in writing and signed by the offeror? Does it recite purported [nominal is fine] consideration for the making of the offer, and propose an exchange on fair terms within reasonable time? Rest. § 87.
1. If not: is it made irrevocable by statute, or should offeror reasonably have expected to induce action or forbearance of a substantial character on the part of the offeree before acceptance, and did so? Then binding to extent necessary to avoid injustice. Rest. § 87(2).
a. Reliance must be foreseeable and reasonable. e.g. it might be that to be able to begin performance (and thereby accept and make an offer irrevocable) offeree had to travel a great distance, and offer was made expressly irrevocable in contemplation of that. Rest. § 87 comment e.
ii. Did a unilateral K invite acceptance by performance and not promise of performance, and performance has begun? Than there is an option K. Rest. § 45.
b. Revocation: 
i. Offeree receives from offeror manifestation of intention not to enter into contract. Rest. § 42.

1. This includes indirect communications. Rest. § 43.

ii. FP: That case where guy revoked offeree came to door.*

c. Rejection
i. Manifestation of intention not to accept form offeree is sufficient to terminate power of acceptance, Rest. § 38 

1. UNLESS either party manifests intention to keep it open.

a. Offeree might “take it under advisement” or offeror might say “it will stay open.”

d. Counter Offer

i. “Offer made by offeree relating to same matter as original offer and proposing substituted bargain differing from original.” Rest. § 39 (1).

1. Can it be accepted? If not then it is not a counter-offer (more likely request for info.) and power of acceptance continues.

a. Ask  “is this just an inquiry, request for better offer, or comment on terms? is it tentative or does it deal with new matters, or does language manifest intention to keep original offer open? Rest. § 39 comment b. 
ii. Does not terminate power of acceptance if either party manifests intention to maintain power of acceptance. 

iii. See below on counter offer v. acceptance

e. Lapse of time 

i. Time specified in offer, or a reasonable time.
1. Reasonable time a question of fact, depending on many circumstances. Details in Rest. § 41 Comment b. In general: “time thought satisfactory to the offeror by a reasonable man in the position of the offeree.”
f. Death or incapacity of either offeror or offeree. 
ii. Was that offer accepted by offeree? Acceptance is any manifestation of assent to an offer consistent with offer’s invitation and reasonable in the circumstances. Rest. § 50. Or a customary method. Must be unequivacal and w/o conditions.
1. How is acceptance invited? Acceptance is invited  in any reasonable manner according to common understanding, unless otherwise specified. Rest. § 58 comment a. 
a. What is reasonable in the circumstances?

i. Acceptance by promise is usually assumed but in some cases is not reasonable in circumstances, like where promise is worthless to offeror, offer is a reward, non-comercial arrangements among friends, and offers which leave important terms to be fixed in course of performance. Rest. § 32 comment b.
ii. Acceptance by performance allowed only where offer invites it, Rest. § 53(1), BUT when in doubt offer invites acceptance by performance (Rest. § 32) and often acceptance by performance is a “reasonable manner according to common understanding.” (For example ordinary commercial contract). Rest. § 32 comment a.
iii. Acceptance by silence ONLY in certain situations. Allowable ONLY in following istuations, otherwise offeree has privilege to remain silent.:
1. Where (1) previous dealings or for another reason (2) make it reasonable that the offeree should notify offeror if he doesn’t want to accept. Rest. § 69(1)(a).

a. Offeree has privilege of silence.

b. FP: *

2. “Where offeror has (1) [given] offeree reason to understand assent may be manifested by silence…and (2) the offeree in remaining silent intends to accept. Rest. § 69(1).

a. explicit statements, usage of trade, or course of dealings might give reason to know offer can be manifested by silence.

3. “When offeree (1) takes benefit of services offered with (2) reasonable opportunity to reject them and (3) reason to know they were offered with expectation of compensation.” Rest. § 69(1)(a).
4. Where offeree does something “inconsistent with the offeror’s ownership of offered property” he is bound “in accordance with offered terms” unless they’re unreasonable. If act is wrongful to offeror it is acceptance only if he ratifies it. Rest. § 69(2).
2. Effect of acceptance by performance.
a. When acceptance by performance where promissory acceptance was also invited. Then beginning performance amounts to an acceptance and  binds both parties to proposed consideration. Rest. § 62(2).
i. Distinction between beginning performance and preparing to begin is difficult, look to both offer and circumstances. Rest. § 45 comment f. 
1. But “preparations to perform may bring the case within Rest. § 87(2) on justifiable reliance.” `Rest. § 62 comment d. (Maybe White).
b. When acceptance by performance where promissory acceptance was not invited. Then beginning performance creates an option K binding offeror but not the offeree. Carbolic, Rest. § 45.
i. Distinction between beginning performance and preparing to begin is difficult, look to both offer and cirucmstances. Rest. § 45 comment f.
1. Preparations to perform may “constitute justifiable reliance sufficient to make the offeror’s promise binding under Rest. § 87(2).
3. “When has invited acceptance made a K?” Depending on manner of acceptance offer invited, acceptance makes a K at time of promise or performance or when there is notification.
a. Acceptance by promise: Has offeree exercised reasonable diligence to notify offeror or promise, or has offeror actually received seasonable notice? Than offer has been accepted. Except for § 69.
b. Acceptance by performance: Has performance begun? Then even absent notification there is binding acceptance. Rest. § 54(1).

i. Unless offeree has reason to know that offeror has “no adequate means of learning of the performance with reasonable promptness and certainty,” THEN offeror has no contractual duty UNLESS:

1. “Offeree exercises reasonable diligence to notify offeror of acceptance.” Rest. § 54(2)(a) OR

2. “Offeror learns of performance within reasonable time” Rest. § 54(2)(b) OR

a. “Offer indicates notification of acceptance not required” Rest. § 54(2)(c). 
ii. Where acceptance by performance invited, offeree can perform w/o accepting by exercising reasonable diligence to notify offeror or non-acceptance within reasonable time. Rest. § 53(2).

c. What if there is a lag between use of reasonable diligence to notify and receipt of notification? Unless offer otherwise provides, acceptance in a manner and by a medium invited by offer is operative makes K as soon as put out of offeree’s possession [regardless of whether it ever reaches offeror]. Rest. § 63, Mailbox Rule. BUT

i. Acceptance under an option K is not operative until received by offeror.

ii. Reasonable medium: one used by offeror or one customary in similar transaction at time and place of receipt. 

iii. Unreasonable medium: still operative on dispach if arrives within time properly dispatched acceptance would have arrived.

4. “What if acceptance changes or adds terms or otherwise proposes an exchange different from that proposed by original oferor?” A Battle of the Forms: 
a. It is a counter-offer which constitutes a rejection (see above). Rest. § 39, Mirror Image Rule.

i. Subsequent performance (or under Rest. § 69 silence) by offeror might constitute acceptance of counter-offer. Last Shot Rule. FP*
b. If they are not additional terms but inquiries it is a request for additional information and does not terminate the power of acceptance.

i. Ask: “Could it be accepted?”

c. If in some way acceptance is not made to depend on assent to changes/additional terms it is an acceptance vis a vis existing terms and additional terms are proposals for modification. Rest. § 61.* 
i. How are these accepted? Explictly, sometimes by silence? Rest. § 59 comment a.

iii. Has there been performance that signifies MoMA? The parties’ actions might indicate a binding obligation where specific time and nature of offer/acceptance cannot be determined. Rest. § 22
b. Is it Enforceable? (Is there a bargain?)

i. Is there consideration? Shortcut: Mutual inducement.
1. For each party, is there a bargained for performance or promise of performance? This is required to constitute consideration. “A performance or return promise is bargained for if it is (1)sought by the promisor in exchange for his promise and (2) is given by the promisee in exchange for that promise.” Rest. § 71(2). The performance can be an act other than a promise, a forbearance, or the creation, modification, or destruction of a legal relation. Rest. § 71(3).
a. Was it bargained for? “A performance or return promise is bargained for if it is (1)sought by the promisor in exchange for his promise and (2) is given by the promisee in exchange for that promise.” Rest. § 71(2).

i. Performance/return promisor can be given to promisor or other person. 

ii. Typically inducement but lack thereof not dispositive of consideration.
b. Is past benefit received consideration? Only to the extent necessary to prevent injustice BUT Rest. § 86. Moore.
i. still not binding if was conferred as a gift or for other reasons there is no unjust enrichment.
ii. still not binding if value disproportionate to benefit.
c. Is it an Illusory or Alternative Promise: A promise is not consideration if bound party reserves choice of alternative performances UNLESS

i. each alternative alone would be consideration. Rest. § 77(a) OR

ii. One of the alternatives would be consideration and it appears a substantial possibility that other alternatives would be eliminated by events before choice is made. Rest. § 77(b). 
d. Some FPs: *
2. Is it extremely nominal or otherwise a peppercorn? Then it might not be accepted. Schnell v. Nell. Here the disproportion in value indicates that the promise was not in fact bargained for and is thus unenforceable  sham consideration/formality. Rest. 79 comment d.
c. Is there a K-killing exception?

i. Was there a manifestation of intention not to be legally bound? Then maybe no K. Rest. § 21, Cohen  (where industry standard in journalism vis a vis confidentiality promises implied intention not to be bound.)
ii. Is K indefinite or uncertain? If K terms are not reasonably certain then it is unenforceable. 
1. Is it reasonably certain? Terms are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy. Rest. § 33(2).
a. There can be “certainty” where one or both parties can choose among terms. Rest. § 34(1). 

b. Part performance can remove uncertainty. Rest. § 34(2).

c. Action in reliance may remove uncertainty. Rest. § 34(3). 
d. Certainty in remedy depends on dispute and remedy sought. 

2. Have actions shown intent to conclude binding agreenment? Even where missing terms meant there was originally no offer because of uncertainty, actions showing such intent will lead the court to endeavor to fill in meaning. Rest. § 34.

iii. Do the parties attach materially different meanings to manifestations of assent and an even number of parties didn’t know or have reason to know? Then no K IF: Rest. § 20*
1. Neither party knew or had reason to know of meaning attached by other OR Rest. §20 (1).
2. Both parties knew or had reason to know the meaning attached by the other. Rest. § 20(1).
3. Attach here is determined objectively, through interpretation. 

iv. Was K governed by statute of frauds, and does it lack a writing
?

1. Governed by the statute: 
a. Executor-administrator provision: Contract of an executor or administrator to answer for a duty of decendent. Rest. § 110(1)(a).

b. Suretyship provision: Contract answering for the duty of another. (b)
c. Marriage provision: Contract where marriage is consideration.
d. Interest in Realty: Contract for sale of interest in land. (d)
e. Contract for performance that won’t be completed within one year. (e)
f. (Sale of securities)
g. Basically things with a high cost of performance.
2. Still restitution damages for part performance, prevents unjust enrichment. Capital Airlines. 
VII. K Interpretation, “What obligations arise from the K?”

a. Where are the terms? Generally this is the offer (or offers) accepted, the writing that outlines the terms. See above. 
i. Good Faith: Good faith is a term of every contract and cannot be contracted around—failure of that term is treated like breach with reference to the decision not to act in goof faith.
1. What is good faith? Duty to make only decisions not K’d for that maximize joint wealth.
2. FP*
b. What are the terms of the K? Generally any terms which had a MoMA by parties, except that in certain circumstnaces (integration) MoMA terms are extinguished by a writing.
i. Is there a writing outlining the terms? Then wherever those terms are integrated no other contradictory terms are part of K.
1. FP*
2. Is the writing fully integrated? Then the terms binding the parties are just those in the writing. Prior agreements in the scope of the terms are discharged. Rest. § 213.
a. Is writing adopted “as a complete and exclusive statement of the terms of the agreement?” Then the judge will decide it is fully integrated Rest. § 210.
b. Does it omit a consistent additional agreed term that was agreed to for separate consideration OR a term that normally might naturally be omitted? Then it is not completely integrated with respect to those terms. Rest.§ 216(2).
3. Is the writing partially integrated? Then the terms are whatever is in the K plus any consistent additional terms. Prior agreements inconsistent with the integrated terms are discharged. Rest. § 213.
a. Does it constitute a final expression of one or more terms?” Then it is integrated with respect to those terms.  Rest. § 209(1).
b. Does it in view of its completeness and specificity appear to be a complete agreement? Then it is presumed to be integrated unless established by other evidence that it did not constitute a final expression. Rest. § 209(3).
4. Is it a standard form K? Then agreement is integrated with respect to all terms regardless of signees knowledge of those terms, but where drafter should know that signer would not agree to a term it is excluded. § 211.
5. What is the scope of the writing? *FP
a. In Greiner will left $5 so that lack of any money for that party wouldn’t be seen as an omission.
ii. Is a term missing essential to figuring out rights and duties of parties? Then court will fill one in reasonable in the circumstances.
1. Performance may remove uncertainty and establish enforceable K. In such cases missing terms are fixed by offeree in course of performance. Rest. § 34(2).
2. Other terms might have been left intentionally by parties to be determined in course of performance. Rest. § 34(1).
3. If no performance to go on, court goes with what they might have agreed ex ante or comports with community standards, or …? Rest. § 204 comment d.  PP, FP*
a. Nothing In Sun Printing contract was agreement to agree on several separate Ks. No way for courrt to decide who is reaching, courts often toss. Imposing one contract was unreasonable because couldn’t be “reasonably certain” that’s what parties “had in mind.”
b. *(Send this to certainty?) Cure of indefiniteness by concession: plaintiff may concede payment of highest possible price where price uncertain.
4. Requirements/incentive Ks.
a. There is an implicit limit: good faith and fair dealing.  Lucy: reasonable efforts.
iii. Has the K been modified? Same general requirements as making a new K.
1. Was there additional consideration? If so, fine. If not, modification not enforceable. Pre-existing duty rule. A few exceptions:
a. Were there unforeseen contingencies? If something happens that “was not anticipated by the parties” and therefore was  not an element of K price, you may renegotiate w/o new terms. Rest. § 89(a), Brian Construction.
i. You might show this with relied on evidence of non-existence of condition, industry norm, or itemized expenses that don’t include it.
ii. Frustrating event may have been “foreseen as a remote possibility” but not “anticipated.” Rest. § 89(a) comment b.
b. Was there a material change of position in reliance on modified promise that will cause injustice. Then you can enforce to prevent injustice. Rest. § 89(c).
c. Did some statute allow modification? § 89(b).
d. Did previous K include intent to memorialize? Subsequent memorialization might make binding modification of previously agreed terms. Rest. § 27 comment d.

e. Was there a “rescission” simultaneous with “new K”—Not allowed, ficticious. Rest. 89(c) comment c. 
c. What do the Ks terms mean? Ascertaining the meaning of a term/agreement/promise.
i. What do Express Terms mean? Interpreting a K, A balancing Act. PP*

1. Rules in Aid of Interpretation

a. Manifestations are interpreted in light of all circumstances; if principal purpose of parties is ascertainable it gets greatest weight. Rest. § 202(1).
b. Writing interpreted as a whole, and all writings in a transaction interpreted as group. Rest. § 202(2).

c. Unless otherwise manifested, if language has “prevailing meaning” it is interpreted according to that. Rest. § 202(3)(a).

d. Unless otherwise manifested, technical terms are given their technical meaning when used in that field. Rest. §  202(3)(b).
e. Course of performance is given great weight. Rest. § 202(4).
f. Wherever reasonable, manifestations of intention are interpreted as consistent with one another and past dealings, etc. Rest § 202(5).
2. Standards of Preference in interpretation. Rest. § 203.
a. Reasonable, lawful, effective meaning to all terms ( lack thereof. Rest. § 203(a). 

b. Express Terms(course of performance(course of dealing(usage of trade. Rest. § 203(b).
c. Specific/Exact Terms(General Language. Rest. § 203(c).

d. Separately Negotiated/Added Terms(Standardized Terms/non-negotiated. Rest. § 203(d).
ii. Ambiguous terms: Did parties both attach different meaning to a word? Then unless you get (1) or (2) below you might have a failure of assent to that term, and you’ll have to interpret.
1. If parties attached same meaning then use that meaning. Rest. § 201(1).
2. Contract according to A’s meaning if: Rest. § 201(2).
a. A didn’t know B attached a different meaning, but B knew the meaning attached by A. 
b. A didn’t have a reason to know B attached a different meaning, but B had reason to know the meaning attached by A.
3. If you can’t pick someone’s meaning to use by (1) or (2), you might have failure of mutual assent to that term. Rest. § 201(3).
a. If that term is essential to K, no K. Raffles.
iii. Vague Terms: FP*, PP
VIII. Remedies, “What recourses?”

a. Remedies seek to protect three Interests: Expectation interest, reliance interest, restitution interest.

i. Expectation interest: interest in having benefit of bargain, as if K had been performed. Rest. § 344. 
1. You get the money you would have gotten from the deal when it was completed, in principle its actual worth to you.
2. Often you get objective measure of what deal was worth which is less than you real valuation.
a. No unforeseeable or uncertain damages.
b. Since you can’t recover where you could mitigate, loss often limited to MP.
i. ED not based on hopes when you made K but actual value had it been performed. Rest. § 344 comment b.
ii. Reliance interest: interest in being reimbursed for loss caused by reliance on the K, as if K had not been entered.

1. Usually ED is more, but where you were going to get a bad deal this is more.
2. No lost profit from the deal. Rest. § 344 comment a.
iii. Restitution interest: interest in having restored any benefit conferred on other party.
1. No lost profit nor expenditures in reliance not given to promisor.
b. What remedy when other party in breach? If the other party has breached, you can receive damages for that breach as follows:
i. ALWAYS limited by requirement of certainty: evidence must permit demonstration with reasonable certainty. Rest. § 352.
ii. ALWAYS limited to damages party in breach had reason to foresee as probable result when K was made. 
1. Foreseeable losses: follow in the ordinary course of events, or in special cicumstances, beyond the ordinary course of events, if party in breach had reason to know. Hadley, § 351.
2. Objective test—what you had reason to foresee. Rest. § 351 comment a 
iii. ALWAYS limited where you cold have avoided loss without undue risk, burden or humiliation, UNLESS you’ve made reasonable but unsuccesful efforts to avoid. Rest. § 350.
iv. ALWAYS limited to LD if they were provided in agreement and valid.
1. Valid: if reasonable in light of anticipated or actual loss and the difficulties of proof of loss. 
2. Invalid: Unreasonably large LD uneforceable as penalty.
3. PP* here on arbitration clauses.
v. Expectation damages: Loss in value of other party’s performance caused by its failure + any other incidental or consequential loss caused by breach + any cost or loss avoided by not having to perform. Rest. § 347
1. Loss in value

a. Is there lost value where you renege on a K and I give same K to someone else next day? NO—not unless I could have given both Ks.
b. If breach from defective/unfinished construction and loss is not proved with sufficient certainty (§ 352, above), he may recover damages for the dimunition in market price OR reasonable cost of completing performance/remedying defects if it is not clearly disproportionate [like where you must undue what has been done] to the probable loss in value to him. Rest. § 348.
2. Any incidental/consequential loss.

a. Includes interest where breach was monetary (or close to it) payment, or in other cases as justice requires Rest. § 354.
3. Any cost/loss avoided: typically negative.
4. Note: no opportunity cost (like where delay in performance has caused you to miss vluable opportunity.) Rest. § 347 comment a.
vi. Reliance damages: Expenditures made in preparation for performance or in performance – any loss party in breach can show injured party would have suffered. Rest. § 349
1. Difference from ED: (1) where profit hard to show, might not wanna both. (2) Where profit was less than reliance, might rather reliance. (But other party can show this was case and then damages are same as expectiation). Rest. § 349 comment a.
2. *Does reliance give lost opportunities (actor case) that wouldn’t be available under ED?
vii. Specific Performance: at discretion of court where damages would be inadequate, for breach or threatened breach.
1. Factors in damages’ adequacy

a. Difficulty of proving damages, difficulty of covering, likelihood that damages would be collected.
2. Court gives SP for land as a matter of course.
3. Court gives SP for goods only with good reason (unique)
4. Court gives SP for services only via injunction, with good reason (unique).
viii. Injunction: at discretion of court, for braech or threatened breach if breached duty one of forebearance or one to act that specific performance can’t force for some SP-specific reason. Rst. § 357.
ix. Nominal Damages: where breach didn’t cost you anything.
c. Benefit giving (part performance or reliance) party can recover against benefit receiving party: Rest. § 370
i. Restitution: the reasonable value to other party of what he received (what it would have cost him to get it elsewhere) OR extent to which other party’s property value has been increased or interests advanced. Rest. § 371.
d. Detrimentally Relying party can recover against inducing party as required by justice in promisorry estoppel type situations, see below.
IX. Defenses to Obligation: “Is there something about this K that limits obligation?” (FP’s* needed for this whole section)
a. Other Party’s Material Breach: Any nonperformance of an obligation is breach which can lead to ED. But if breach is a material failure of performance, than non-breaching party discharged from liability AND can be ED for total breach. (In other words if there has not been substantial performance.) Jacobs & Young v. Kent (Reading Pipe)
i. What’s up: Strategic Behavior v. Promisee’s interests. Allowing tiny breaches to discharge obligation would lead to strategic behavior by promisee and high costs. But not doing so will lead promisor to cut-corners and take advantage. Court tries to find ex post reason for breach, and make sure breach is important.
ii. Materiality: Look to Rest. § 241. (To factor competing goals of protecting promisee and preventing strategic behavior).
1. (a) magnitude of breach 
2. (b) adequacy of legal remedy
3. (c) extent to which the party failing to perform will suffer forefeiture, 
4. (d) likelihood that party failing to perform will cure his failure, taking into acocunt all circumstances including reasonable assurances, 
5. (e) extent to which behavior of party failing to perform comports with good faith and fair dealing. Rest. § 241.
b. Other Party’s Repudiation: If other party repudiates duty before non-performance, that alone gives rise to claim for total breach. Furthermore it extinguishes promisee’s duties to render performance. Hochester v. De La Tour.
i. Repudiation: an obligor repudiates where they make a statement to the obligee indicating the obligor will commit a breach what would of itself give a claim for total breach under § 243, OR when they voluntarily commit an act which renders obligor unable or apparently unable to perform without such a breach. Rest. § 250, OR by a failure to give adequate assurance. Rest. § 251.
1. Statement: must be sufficiently positive language to be reasonably interpreted to mean the party will not or cannot perform. “Mere expression of doubt as to willingness or ability to perform is not enough.” Rest. § 250 comment b. (But if you say you won’t perform w/o a condition that goes beyong K, that’s a repudiation). Instead must be DEFINITE AND UNEQUIVOCAL. [Harrell v. Sea Colony]T
2. Adequate Assurance: If reasonable grounds arise to believe obligor will commit breach by non-performance that would amount to total breach under § 243, obligee may demand adequate assurance and, if reasonable, suspend any performance for which he has not already received agreed exchange untile receipt of assurnace. Rest. § 251. IF obligor fails to provide adequate assurance in a reasonable time, obligee can treat it as a repudiation. Rest. § 251(2)
a.  Reasonable grounds: conduct that indicates doubt/unwillingness but isn’t positive enough for repudiation. ALSO events that indicate inability but aren’t voluntary.

b. Adequate assurance: “in the circumstances.” Rest. § 251(2). (See UCC § 2-609)
c. Lack of Capacity: If promisor did not have legal capacity to incur at least voidable contractual duties, they cannot be bound by any K. Natural persons have capacity as long as they are not: Rest. 12
i. Under guardianship: person has NO capacity to incur contractual duties if his property is under guaradianship by reason of an adjudication of mental illness/defect. Rest. 13
ii. Infants: Unless statute otherwise, minors (those under 18) incur only voidable contractual duties until the beginning of the day before the person’s eighteenth birthday. Rest. 14
iii. Mental Illness/Defect: A person incurs only voidable duties if because of illness/defect he is (a) unable to unerstand in a reasonable manner the nature/consequences of transaction OR (b) unable to act in a reasonable manner in relation to the transaction and other party has reason to know of condition. Rest. § 15 
iv. Intoxication: A person incurs only voidable duties by entering transaction if other party has reason to know that because of intoxification they (a) are unable to understand in a reasonable manner the nature/consequences of transaction OR (b) are unable to act in a reasonable manner in relation to transaction. Rest. § 16.
d. Misrepresentation: If a party’s assent is induced by either fraudulent or material misrepresentation by other party upon which recipient justifiedly relied, K is voidable by recipient. Rest. § 164
i. Also where this happens but a third party made statement, K voidable unless other party to transaction in good faith and not knowing of misrep. gave value or relied materially. Rest. § 164(2). 

ii. Fraudulent Misrep.: If maker indents assertion to induce party to manifest assent and (a) knows or believes the assertion is not in accord with facts, (b) does not have confidence that he states or implies truth, (c) knows he does not have the basis he states or implies for assertion. Rest. § 162(1)
iii. Material Misrep.: If it would be likely to induce a reasonable person to manifest assent, or if maker knows it would be likely to do so. [R. 162(2)]
iv. Inducing causes: if it substantially contributes to decisoin to misrepsent. [R. 167]
1. Not but-for cause, but substantial contribution. Halpert.

v. Justifiedly relied on: “When is reliance reasonable, and when does an assertion of opinion make reliance unjustified.”
1. Assertion of opinion: if statement expressed belief w/o certainty as to existence of a fact OR expresses only a judgment as to quality, value, authenticity, or similar matters. Rest. § 168(1).

a. What opinions do assert: when reasonable, recipient of assertion as to facts not disclosed and not otherwise known to recipient may be interpreted as assertion that (a) facts known to person are not incompatible with opinion OR (b) that he knows facts sufficient to justify him in forming opinion. Rest. § 168.

b. When reliance on opinion is justfiied: ONLY If recipient (a) stands in such a relation of trust and confidence to person asserting that he is justified in relying, (b) reasonably believes that person has special skill, judgment or objectivity with respect to the subject matter, [Vokes v. Arthur Murray] (c) is for some other special reason particularly suspectible to misrepresentation of the type involved. Rest. § 169.
i. [Halpert v. Rosenthal Owner had no spec. info about termites]
e. Duress: If assent induced by improper means that leave victim no reasonable alternative, K is voidable. (As long as affected party objects. [U.S. v. Progressive Enterprises, “Credibility Test.”]
i. Improper means: 
1. Threat is improper if (a) threatened act a crime or tort or threat itself would be a crime or tort if it resulted in property, (b) threat is a criminal prosecution, (c) threat is the use of civil process made in bad faith, (d) threat is breach of duty of good faith and fair dealing under a K with recipient. Rest. § 176(1) 
a. Your dire economic strait doesn’t make your bad bargain voidable for duress. [Hackley v. Headley]
b. Note “Good Faith:” Threats to cause economic harm by breach of a K (or denying K) are only improper if they breach the duty of good faith, even if a modification results. Test for merchants is “observance of reasonable commercial standards of fair dealing in the trade.” [R. 176 c. e citing UCC 2-103] A market shift might be “unforeseen” enough EVEN IF NOT enough to make out an excuse for performance. [R. 176 c. e citing UCC 2-615]
2. Threat is improper if resulting exchange not on fair terms AND (a) threatened act would harm recipient and not significantly benefit maker, (b) effectiveness of threat in inducing assent is significantly increased by prior unfair dealing by the aprty making the threat, (c) what is threatened is otherwise a use of power for illegitimate ends. Rest. § 176(2).
ii. No reasonable alternative: *
iii. If duress by third party, voidable unless other party didn’t know, good faith, paid/relied.

f. *Unconscionability: if term, or whole K, unconscionable at time of making court may refuse to enforce or enforce partially in order to avoid unconscionable result.

i. Subtantively Unconscionable: Judged in light of the setting, purpose, and effect. (adequacy of consideration) Gross disparity in vlaues exchanged might show unconscionability, unequal bargaining position where there is no choice. [R. 208 c. c] 
ii. Procedurally Unconscionable:  Gross inequality of bargaining power (not just some) plus unreasonable terms might show deception/compulsion, lack of meaningful choice, no alternative and thus that K procedure invalid. [R. 208 c. d]
1. Look at: [R. 208 c. d] 

a. belief by stronger that weaker won’t be able to perform.

b. Knowledge of stronger that weaker will not benefit.

c. Knolwedge of stronger that weaker unable to protect interests because of physical/mental infirmity, ignorance, illiteracy, or inability to understand language. 
iii. Offending party still gets reasonable value of what they’ve done.
iv. Standardized Agreement: If writer has reason to know other party would not agree to term if they knew it was included (term is unreasonable) then it is not part of K. [R. 211(3)]
v. *PP: is this just showing duress, etc. or something more?

g. Undue Influence: unfair persuasion of party who is under domination of person exercising persuasion OR who by virtue of relation between them is justified in assuming person will not act in manner inconsistent withhis welfare. [R. 177] 

i. If assent is induced by undue influence, it is voidable.

ii. If assent is induced by one not party, voidable unless other party good faith, didn’t know, relied/paid.
iii. In [Odorizzi] it was undue influence to come late at night when there was “trust” relationship and outcome didn’t reflect best interest.

1. Discussion of trans. at unus. or inappropriate time.

2. Consummation of trans. at unus. place

3. insistent demand that the deal be done at once.

4. Multiple persuaders vs. one party on other side.

5. Absence of 3rd party advisors to help servient party.

6. Statements tahte there is no time to consult a lawyer/advisor.
h. Is there a problem with a basic assumption? It must be a problem with a basic assumption on which both parties made K, the possibility of which was borne by neither party. This generally doesn’t include market fluctuations, but an annuity on another’s life does when that person is dead. This requirement is the same for mutual mistake, unilateral mistake, impracticability, and frustration. [R. 152 c. b] You still get restitution. [R. 272]

i. Did one party bear the risk? A party bears the risk of mistake when (a) risk is allocated to him by agreement [Lenawee], OR (b) he is aware at tiem of formation the he has only limited knowledge with respect to the facts to which mistake relates but treats his knowledge as sufficient [Boynton], OR (c) the risk is allocated to him by court on ground that it is reasonable in circumstances to do so. Rest. § 154.
1. Court risk allocation: Who is efficient risk bearer? Who is in better position to avoid mistake?
ii. Was it a basic Assumption? Some automatic ones:

1. Death of a person necessary for performance is always failure of basic assumption. [R. 262]
2. If something’s existence was necessary, it’s non-existence is a failed basic assumption. [R. 263]
3. If Gov’t regulation prevents thing from happening, that is a failed basic assumption. [R. 264]
iii. Mutual Mistake: Has there been a mistake of both parties? If it went to a basic assumption and had a material effect on agreed exchange, K is voidable by adversely affected party unless they bear the risk under Rest. § 154. Rest. § 152.
1. Restitution releief still available.
iv. Unilateral Mistake: Has there been a mistake of one party? *Compare to misrepresentation If it is made as to a basic assumption and has a material effect on agreed performances adverse to mistaker? Then as long as he doesn’t bear risk of mistake under § 153 it’s voidable IF
1. the mistake is such that enforcement would be unconscionable Rest. § 153(1) OR
2. the other party had reason to know of the mistake or his fault caused it. Rest. § 153 (2)
a. Fault: Might be their “Fault” because their false assertion (see misrepresentation) or their non-assertion amounted to assertion. Tough policy question—“How much information do we require disclosed?”
i. If buyer says “anything I should know?” and seller doesn’t respond, you might wanna assume the worst. [Laidlaw v. Oregon]

ii. R. 160: Action intended or known to keep other from knowing is assertion of non-existence. (Concealment)
iii. Rest. § 161: nondisclosure is assertion that fact doesn’t exist when (a) he knows disclosure is necessary to prevent previous assertion from being misrep., (b) he knows disclsoure would correct a mistake of a basic assumption when non-disclosure is a violation of good faith/fair dealing, (c) where he knows disclosure would correct mistake of contents of K, (d) where other person is entitled to know because of trust/confidence.
1. If disclosure required, must actually disclose—reasonable efforts not enough. [R. 161 c. a]

iv. PP: Kronman says you should disclose casually acquired info., but not deliberately acquired. Cooter & Ullen says it should hinge on whether facts are productive or distributive. 
3. Innocent Party can still enforce their K on your mistake, if they didn’t have reason to know.. [Drennan]
v. Impracticability:  If after K is made (or at time but he didn’t know)performance is made ipracticable w/o your fault by occurrence of event non-occurrence of which was a basic assumption, duty to perform discharged unless language/circumstances indicate otherwise. [R. 261]
vi. Frustration: If after K is made (or at time but he didn’t know) one party’s purpose is substantially frustrated by failure of basic assumption, remaining duties are discharged unless otherwise indicated. [R. 265]
X. Promisorry Estoppel: What Effect Reliance? If there is detrimental reliance and injustice you might have something.
a. What does justice require? Remedies for PE. FP*
i. In the statute of frauds context, availability and adequacy of other remedies (like cancellation and restitution), definite and substantial character of action/forbearance, extent to which action or forberance corroborates evidence of the making and terms, or making otherwise established by clear evidence, reasonableness of action/forbearance, the extent to which the action or forbearance was foreseeable.
ii. Functions: replacing consideration, filling in implicit terms (Gimbel), expanding fraud a little bit.
1. Three uses: early stuff, donative promises, etc.
2. Gimble, star paving, evolves into use for commercial contexts not so much for fairness but for reasonable commercial practices.
3. And then red owl—enforces good faith, etc. (went very far.
4. And then we had four cases with modern apps, which used diff dmaages. Illustrated elements, etc. GET cases here.
5. Star Paving: he had no problem filling in implied terms once enforced on PE.
b. Remedy as justice requires.
i. ED is ceiling, because PE makes a promise a binding K. BUT safe “justice” considerations that make enforceable might make appropriate restitution or damages/specific relief measured by extent of reliance rather than terms. [Rest. § 90 comment d]
ii. Subcontractor Bids: reliance on bid de facto justified. [Drennan] (Might be it’s consid., might be reading implicit term, might be option K under 87(2) or might be PE). Either way—give ED not reliance (ED goes to highest bid, Rel. would go to 2nd highest—but then would he have won bid?). 
1. Reliance here a mess to estimate, so go with ED.
iii. Goodman v. Dicker: Gave Rel., no lost profits, because justice didn’t require it. (Stereo franchise).
c. Punches through consideration, preparation for performance, ambiguity, statute of frauds, and creates option Ks
i. Consideration: 
1. “A  (1) promise which the promisor should (2) reasonably expect to (3) induce action or forbearance on the part part of the promisee or a third person and (4) which does induce such action or forberance is binding (5) if injustice can be avoided only by enforcement of this promise. (6) Remedy granted for breach may be as justice requires. Rest. § 90.
a. If you can find consideration, try to do it. In Allegheny there were two “possible” Ks you could interpret, and one had consideration—so Cardoza went with that.
b. Reliance: You have to do something you would not have. In Feinberg court made sure she would not have retired anyway. 
i. Opera Singer Hypo: told at 25 will get retirement, quits at 45 when voice quits.
1. Maybe would have found other job w/retirement?
2. What if she quits at 26? Is there any damage in reliance (could find another job).
c. Promise: Generally you need a “promise” that is not kept, but there is some wiggle.
i. In Spooner (salesman bonus) promise was illusory.
ii. In Blatt promise was interpreted as met.
iii. In Red Owl promise was lacking, decision was based on not-quite-tort optimistic misrepresentations.
d. Reasonably expect: Look to foreseeability to promisor of character and magnitude of reliance. 
i. Foreseeability and enforceability are intimately tied.
ii. If you have reason to know it won’t be enforced, reliance is unreasonable. [Alden v. Presley]
iii. Reliance must be of type that was foreseeably induced (prox cause basically).
iv. induced action/forberance—must not merely be consequence of promise—must be motive of inducement (Holmes, The Common Law).
v. AND for “justice” must be reasonable and likely of a substantial character. [Rest. § 90 comment b]
e. Gifts: For charitable subscriptions/marriage settements you need not offer proof that promise induced action/forbearance. [Rest. § 90)(2)]
f. Justice: In [Cohen] guy was a scoundrel, no injustice done by reliance.
ii. Modifications: Can be binding to extent justice requires enforcement in view of material change of position in reliance. Rest. § 89(c). 
iii. Option Ks/preparing to perform: offer which offeror should reasonably expect to induce action or forbearance of a substantial character before acceptance and does so is binding as option to extent necessary to avoid injustice. Rest. § 87(2)
1. Hoffman v. Red Owl: Gave Rel. Even though revoked, because preparation was reasonable..

iv. Statute of Frauds: . A promise which promisor should reasonably expect to induce action or forbearance on part of promisee and does so is enforceable notwithstanding statute of Frauds if injustice can be avoided only by enforcement. Rest. § 139. (BUT a higher standard for injustice than Consideration.
1. PE reliance for realty gets you SP. Rest. § 129.
� (Requires a writing, signed by or on behalf of party charged, which (1) reasonably identifies the subject matter of the contract AND (2) is sufficient to indicate that a contract with respect thereto has been made between the parties or offered by the signer to the other party AND (3) states with reasonable certainty the essential terms of the unperformed promises in the contract. Rest. § 131.)
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