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I. ACQUIRING PROPERTY
A. SOVEREIGNTY
1. Acquisition by Discovery
a. Theory of first occupancy (first in time): principle established to protect the ability of people to enjoy the land they already own (and for European nations to stake claim to newly discovered lands)
b. Johnson v. McIntosh: P received grant from Piankeshaw Indians in two land purchases.  Government then conveyed part of the land to McIntosh, who took possession.  P sued for ejectment.
i. Court found for McIntosh: Indians did not have the power to convey land to individuals and therefore, had only a right of occupancy that could always be extinguished by the federal government

1. Note: Ejectment requires showing that D has possession to which he has no right, and that P has a right to the property (P need not show actual ownership)

ii. Basis of government’s title: acquisition by discovery
1. Discovering sovereign has absolute title to land, subject only to Natives’ right of occupancy (exclusively revocable by the sovereign) 

2. In theory, would only apply to land that is truly “terra nullius” (belongs to no one); therefore, somewhat inconsistent with the fact that Indians are already there! (explanation: “savage” Natives are thought to have lesser rights than “civilized” Christians)

iii. Sovereignty: “Conquest gives a title which the Courts of the conqueror cannot deny” (positive law--see below)

1. Moral arguments hold power, but only going to win when you convince guy with sovereignty (power) that it’s the right way to go

a. FU’s take: Have to convince the person holding the gun to point it in another direction

2. Doesn’t deny Indians any sovereignty; just considered a lesser sovereignty that must give way to US gov’t (between a clash of two sovereigns the greater sovereign is going to call the shots)

c. Spratley Islands: Precedent from Palmas and Greenland cases:  Discovery alone, with no subsequent act, is presently not enough to establish sovereignty! 

i. Discovery creates only inchoate title; must be completed within a reasonable period

1. Need peaceful/continuous sovereignty; 

a. The intention and will to act as sovereign

b. Some actual exercise/display of authority

ii. Contiguity: No positive international rule that sovereignty exists merely because it’s contiguous (Malaysia’s claim not valid)

2. Theories/Bases of Property Rights
a. Legal positivism: Law comes from the barrel of a gun

i. Rights (including property) arise only through gov’t and the power of law

ii. Johnson v. McIntosh: Illustrative of positive law

1. Marshall’s positive law argument (in favor of D): based on title by discovery/conquest

2. P’s positive law argument is that Indians are their own sovereigns and not subject to Proclamations, law of GB/US, etc.  This is rejected!

b. Natural law:  Legal rights arise as a matter of fundamental justice independent of gov’t.  
i. Natural arguments for each side in Johnson v. McIntosh…

1. Plaintiff: 

a. First in Time: Indians prior possessors in time

Note: one problem with first in time approach is that it leads to waste of resources (no incentive to preserve resources for future use)
b. Can’t just take away property w/o due process (P paid for it)

i. FU’s take: not a sympathetic argument: rich, upper-class  speculators vs. guy who got land through a government grant

2. Defendant: 

a. Indians don’t have any right to more land than they need.  

b. Indians use of the land is less productive (not much respect for their communal life or lack of individual property rights)

i. Marshall hesitant to firmly accept this argument and rules on a different basis

ii. Note: Notice may play a role in assessing “fairness” 

1. Might want to ask whether the person who was second in time had notice or should have had notice of the first person’s ownership

a. Actual notice: directly told of the prior claim

b. Record notice: registry of deeds;

c. Duty to investigate: going to land and seeing “possession”

i. Possession is notice in itself (see above)

ii. Moral component too (Labor theory)

1. Reward people who put their effort into something (as opposed to someone who takes possession of a URL, for instance)

c. Labor Theory (Locke): A type of natural law theory that rewards those who occupy and use the land productively

i. If you add your own labor to land, it becomes your property; your labor is unequivocally your own property and you should have a right to keep land which you put effort and energy into

ii. Can be inconsistent with “first in time” theory of ownership

1. Might want to honor only “first labor” not all labor?
2. Note: Indians labor not thought “worthy” enough

3. Other Issues Related to Indian/Aboriginal Rights

a. Policy Issues: Reasons for restricting rights of Indians
i. Desire to have a general hand in Indian affairs

ii. Avoid having land sold to people unsympathetic to the US (new country)

iii. Makes it less costly to acquire land (gov’t becomes a monopoly buyer; cheaper than total conquest)

iv. Paternalism (unique trust relationship: parens patria)
1. Indians had real rights in the land, even if not full ownership

2. Wanted to make sure the Indians didn’t get ripped off

a. “In loco parentis” relationship
b. Not so successful…Indians sold anyway

b. Oneida v. Oneida Indian Nation: Oneida Indians brought suit against NY counties for 2 years of fair value of rental of land they had sold to NY; sale supposedly invalid b/c of Non-Intercourse Act (prohibited non-approved Indian land sales).
i. Holding: Oneidas have a right to bring suit; No statute of limitations for actions under non-intercourse act

ii. Damages sought by Oneidas significant: makes it more politically palatable

1. Tribe always was careful to state that they weren’t after the land

a. Big ramifications for land all over the United States had they been looking for the land ( response would have been for Congress to create legislation

2. Indians have sovereignty, though clearly a lesser form
a. Indian title’s real (“right of occupancy as sacred as the fee simple of the whites”), but it comes out of a dependent or diminutive sovereign right ( can be taken away
iii. Though court can’t find basis for blocking the action, they invite congressional action on the issue to reduce future uncertainty.

iv. Dissent: Laches should bar the action ( legitimate reliance by counties + inexcusable delay (time bars the action)

1. Oneidas knew they weren’t allowed to sell and did so anyway, and as a result, they knew they had a cause of action for almost 200 years, but never asserted their rights

2. Counties settled land, spent a lot of money & made lots of improvements to land thinking title was theirs (good faith)

3. Policy Goal: Repose should weigh heavily here

4. Counter-argument (FU): The trust relationship with the Indians (parens patria) is premised on the idea that the Indians can’t protect themselves…does it really make sense to punish them for not acting when the very premise is beared out by the sale in the first place?

c. Mabo v. State of Queensland: Murray Islanders in possession of the land.  1982 Law passed by the Queensland government were trying to give them the land (implies that gov’t had the land).  Islanders in turn sued to test their right to the land (not gov’t’s land to give).

i. Scaled back idea of terra nullius so that it doesn’t apply if people with society in place possess the land

1. Terra Nullius was an outdated notion
2. Native Title is real!

ii. Differences from Johnson v. McIntosh

1. Morality: Racism no longer socially acceptable

2. Murray Islanders had more of a conception of private property (similar to Western ideas)

3. Murray Islanders had always exhibited right to exclude from island

iii. Note that the sovereign may still extinguish Native Title, but this requires a clear showing of intent

1. Unclear if compensation would be required

2. US law would seem to be that compensation is not required

a. Practical results might not comport with the “law” ( might be politically unsavory not to compensate

b. Would have to judge in light of consistency with anti-discrimination laws and Civil Rights Act
B.  THE MEANING OF LABOR AND POSSESSION
1. Acquisition by Capture

a. Pierson v. Post: Post was hunting fox, and Pierson, knowing Post was in pursuit, killed it and carried it off.  Post sued for trespass on the case and won. D appeals.

i. Property in wild animals (fera naturae) acquired by occupancy only

1. Short of actual possession (Manucaption: in hand), can only get property right where animal is mortally wounded while in the course of continued pursuit ( brought within “certain control”
a. Need unequivocal intention to appropriate through deprivation of animal’s natural liberty
2. Pursuit alone does not give a property right

ii. Dissent: (1) Should respect the custom already in place;  (2) Policy should be to encourage destruction of foxes.  Pursuer should be able to acquire property right as long as within reach, or with reasonable prospect for capture (otherwise, disincentive to hunt)
iii. Issues in this case

1. Difference between interfering with someone’s activity/ process and action that tries to determine who owns something

a. Post’s attorney lost this case for him from the start b/c he allowed issue to be framed as whether he had a possessory interest in the fox, which he didn’t (also inconsistent with the form of action)

i. Trespass on the case: unlawful interference with “non-possessory” rights to property

2. Some forms of property can be lost rather easily

3. Issue of notice to others who come along after you (e.g., if fox was in cage, Pierson couldn’t just open up cage, let it out and shoot it), yet dogs in pursuit doesn’t seem like enough

b. Policy rationale: preference for certainty

i. Court prefers a “bright line test” to case by case adjudication (rejects custom; compare to Ghen)
ii. Allowing possession based on sight or mere pursuit would lead to numerous lawsuits and disputes

1. On the other hand, break with custom might create further lawsuits! (Custom is something people already know)
iii. FU’s Take: Want to reward the “Pierson’s” of the world

1. Status quo is that Pierson has the fox

2. Want a rule that maintains the status quo, rather than upsetting it and transferring ownership

3. Note: it goes against custom, but custom was already violated (and didn’t prevent the quarrel)
c. Hypos: Alternate situations to facts in the case
i. Post catches fox, kills it, leaves it on beach to go get hounds, Pierson sees it & takes fox away:  Post has manifested his intention of seizing animal by killing it (not abandonment); Post gets the fox.
ii. Fox in net, Post lifts net, fox bites Post & Post loses possession, then Pierson shoots fox and takes it:  Post dropped fox w/o interference by Pierson, so it’s Pierson’s fox (not domesticated animal-not returning to Post)

iii. Pierson scares Post (yells boo!), Post drops fox & Pierson shoots him:  
1. FU argues Post has action of trespass on case when Pierson does this

2. Pierson’s interfered w/ Post’s possessory rights of fox, so that would be trespass; but once Post drops fox, there’s no intention to return b/c it’s a wild animal; therefore, it’s trespass on case b/c he interfered with a non-possessory right

iv. Post catches fish instead of fox & puts them in natural inlet on public land & somehow Pierson gets it: no notice (confining fish in natural habitat not notice) so Pierson gets them.
2. Elements of Custom & Interference with Trade
a. Ghen v. Rich: P killed whale with marked “bomb-lance.”  This was customary, as whale would sink to bottom, then float back up in a few days and float to shore where whaler would claim the whale.  D found whale before P took it, and sold the blubber.  P sued to recover value of whale.
i. Court holds that custom was adequate grounds for granting ownership, even before actual possession by the whaler.
1. Provides adequate notice: Custom has evolved over the years of marking kill with lance (pervasive throughout industry)

ii. Rationale: Encourages whaling (valuable trade)
1. If fisherman does all that’s possible to make animal his own, that’s sufficient (not necessarily  inconsistent w/ common law)
2. Don’t want people to put in all that effort and not end up with it
3. Custom in trade typically exists to promote trade cost effectively and increase profit

b. Keeble v. Hickeringill: P owned pond and tried to lure ducks.  D came to P’s property and shot gun to scare away ducks.  P sued for damages.
i. Property owner has right to use land in pursuit of trade without malicious interference by others

1. Court notes that lawful competition is a different case (i.e., if D set up a competing duckpond to lure the ducks, that’d be ok)
ii. Rationale: public policy favors those who use land and their skill to promote trade
1. We desire increased competition and a more efficient economy which increases overall societal wealth

c. FU’s Take: Economic efficiency is nice, but what about issues of justice, fairness and the individual equities of a case

i. There is simply a fundamental right to protect your property and use it freely

ii. This is an infringement on property rights ( even in another case where the act doesn’t increase economic efficiency, right should still be protected

iii. INSTITUTIONAL CAPACITY ISSUE: Are courts really the right institutions to be effecting broad public policy?
1. When courts make social policy must answer large numbers of empirical questions.  Seems like they’re pretty incapable of making such determinations

2. In reality, most courts are concerned with justice: Pierson v. Post is somewhat strange b/c the majority seems uninterested in what the just outcome is (i.e., Pierson was a bad actor)
3. Analogy to fugitive resources (water, oil, natural gas, etc.)
a. Oil & gas:  early cases likened them to wild animals & held rule of capture (owning land didn’t mean owning oil/gas)

i. Hammonds:  If A re-injects gas into land & it moves under B’s land & B sues to recover damages for use/occupation of her land by A’s gas:  A not liable b/c  gas no longer owned by A 

1. Gas is like wild animal: when it escapes or is restored to natural state, dominion & individual proprietorship at an end; resume status as common property

ii. Many jurisdictions reject Hammonds:  silly to analogize to wild animals & re-injection not returning to natural habitat (re-injected gas/oil hasn’t really escaped).  Rule also denies society econ. benefits of underground storage

b. Water: see below

C. POSSESSION, OWNERSHIP & TITLE IN LAND (ADVERSE POSSESSION)
Elements to Establish Adverse Possession

a. Actual and exclusive possession

b. Open and notorious

c. Adverse (or hostile) under claim of right

d. Continuous for the statutory period
e. (Color of Title: may reduce statutory period)
1. Overview

a. Description:  If, within the # of years specified in state statute of limitations, the owner of land does not take legal action to eject a possessor who claims adversely to the owner, owner is thereafter barred from bringing action in ejectment.  

b. Effect: Once owner barred from suing in ejectment, adverse possessor has title to the land!  AP not only bars the owner’s claim to possession, but it also extinguishes the old title of the owner and creates a new title by operation of law in the adverse possessor.
c. Rationales: Several potential rationales for adverse possession  

i. Special kind of statute of limitations:  Problem of stale evidence ( as years go on, evidence wanes and chance for incorrect granting of title increases (Worries about fairness & repose)

1. Incomplete rationale: Doctrine does more than just bar a claim; actually grants title to the adverse possessor!!

ii. Administrative tool: Effective way to cure minor title defects & protect the title of the possessor

1. Elements required by common law serve to demonstrate the possessor’s belief that the property is his

iii. Productive Use of Land: encourages beneficial use
1. Punishes/discourages slothful or indifferent owners
iv. Efficiency/Personhood (Deeper Instincts of Man): Focus on the adverse possessor and reliance interest that accrues with time

1. Balances the equities between one who is using land and adding to its value vs. an absentee owner who may not even know he has the land.

2. Permits people who develop a special attachment to the land to keep it 
2. Actual and exclusive possession

a. Actual Possession: requires whatever possession would reasonably be expected based on the type of property it is
i. Requirements vary by situation (have to argue, unless laid out by statute)

1. Might include residence, cultivation, periodic mining, timbering, etc.

2. Might be set out by statute: e.g., NY requires cultivation, improvement or substantial enclosure (Van Valkenburgh)
ii. Only gain adverse possession of that portion of the property actually possessed (i.e., if you cultivate only 5 acres of a 500 acre plot)

1. Exception: where adverse possessor has claim under color of title (deed purporting to give title, but is really invalid) ( can acquire title to entire property even by actual possession of only part
iii. Van Valkenburgh v. Lutz: D had previously gained a prescriptive easement over land between his property and neighbor’s.  When neighbor tried to fence him out, D claimed title by adverse possession.  

1. Court concludes that Lutz didn’t cultivate the land enough to get adverse possession, nor was land improved sufficiently (small garden, junk strewn around the property, shed on property, garage only slightly over the property line)

a. FU’s take: kind of silly to say this isn’t actual possession.  Lutz was cultivating enough to make a living, but that wasn’t enough?  Probably wouldn’t expect a fence, either.
b. Might ask what neighbors think.  Do they think of him as rightful owner?
2. Dissent: Shouldn’t have to cultivate every last foot.

b. Exclusive Possession: adverse possessor must not share possession with either the true owner or the general public
i. Absolute exclusivity not required ( expect whatever would be normal for a given property (e.g., periodic visitors (or even trespassers) must be excluded by adverse possessor only to the extent a normal owner would)
3. Open and Notorious

a. Notice Requirement: reasonable owner who inspects land should be able to obtain notice of  adverse possessor’s claim
i. Actual notice not required ( owner has duty to inspect his property

ii. Again, this will vary by the type of property (notice could include residence, cultivation, etc.)
b. Marengo Cave v. Ross:  Cave company charged admission to the cave.  Ross (P) surveys land and finds out it goes under his land.  Cave company had the land for more than the required statutory period.
i. Court holds that Company can’t claim title by AP: Ross’s knowledge of cave and its use did not equal knowledge that cave company was in possession of P’s property; possession was not open/notorious
1. FU’s take: Might say that once, company puts up advertising of cave near Ross, he’s on fair notice that cave may be on his property.  All borders are invisible anyway. It doesn’t matter that it is underground.  
a. Where possession is open and notorious, should true owner’s actual knowledge matter?  Issue is really notice!

b. Who bears the risk of a mistake??  Must balance equities.
2. Better Rationale: another issue in this case is that Ross had earlier suspected that company was on his land, and asked for a survey, but company denied him the chance!
a. Company trying to get something for nothing
b. Unattractive behavior should be punished
ii. Might argue doesn’t matter what final outcome is–loser buys out winner anyway! (Coase)

1. Problem: bilateral monopoly makes it difficult for cave company to negotiate with Ross to purchase the rights
c. Manillo v. Gorski: Minor encroachment (steps go 15 inches onto neighbor’s property) is not open and notorious enough to meet the requirement alone
i. Court remands to determine if P had actual knowledge of the encroachment
1. Won’t presume knowledge for so minor an encroachment, but will inquire as to whether knowledge was present anyway!
ii. Compare to McCarty v. Sheets where court awards title to adverse possessor on a similarly minor encroachment of a garage.
1. Note: On the other hand, in that case, court does not award adverse possession for land on which D had mowed/raked ( not enough for adverse possession
2. FU’s take: something to be said for the sanctity of record title
a. Where reliance interest of the adverse possessor is small, might prefer to give title to true owner
4. Adverse (or hostile) Under Claim of Title/Right
a. Three Theories
i. Objective Test (Connecticut Doctrine) subjective belief of adverse possessor in regard to property irrelevant (majority rule)
1. So long as the true owner didn’t authorize possession, under this test, it meets the requirement for adverse possession
2. Rationale: conduct on the land by the adverse possessor is all the notice that’s required; in addition, determining subjective belief is a hassle

3. Manillo v. Gorski: Supports this view! Rejects the Maine Doctrine’s requirement of hostile intentions and holds that the mere act of possession is evidence of the intention
ii. Good Faith Test: possessor must innocently, but mistakenly believe that he is the true owner
1. To the extent that adverse possession is about curing minor defects, this test protects the actual owner of the land
iii. Intentional Trespass Test (Maine Doctrine): possessor must know that he does not have title, but subjectively must intend to take it
1. FU’s Take: Seems unjust and illogical: rewards bad actors

a. Rewards those who intend to make land productive, though?
b. The “Claim of Title / Claim of Right” element is not always required, but there must be some form of adversity/hostility
i. Van Valkenburgh v. Lutz: additional rationale for decision (other than lack of actual possession): D’s possession wasn’t under claim of title
1. Lutz had previously recognized VV’s title b/c he had sought a prescriptive easement at an earlier date (voluntarily didn’t pursue adverse possession at that time)

a. Good Faith Approach? Lutz knew he wasn’t true owner!
2. Dissent: Even if D had admitted P’s ownership, doesn’t mean that he didn’t fully intend to possess and take title.

ii. Ennis v. Stanley: P used land up to a certain fence that he assumed was the boundary. In different years P raised crops on portions of it.  Later determined that D held record title to six acres on P’s side of the fence
1. Cross-examination of P indicated that he had no intention to take the property if it eventually proved not to be his
2. Court rules that there was no claim of right ( no adverse possession
3. FU’s Take: Stupid not to grant adverse possession based on mistake
iii. Wallis’s Cayton Bay v. Shell-Mex: Company bought land to build road.  Farmer bought other half of land, but cultivated entire plot (including company’s share).  Company decided not to build road…offered to sell land.  Farmer waited until after statutory period to respond to offer.
1. Ignoring letter is basis itself for denying adverse possession
a. Evidence that farmer and garage knew that the farmer using the land w/ implied consent of garage and therefore not hostile

b. Alternately, when the garage sent the letter, it was basically saying farmer was there with their permission.
2. Also, farmer’s use wasn’t “adverse” to the company as rightful owners.  They were in a holding pattern only and farmer’s use was implicitly with their permission
a. FU’s Take: Just b/c the adverse possession doesn’t interfere w/ owner’s decision to wait, doesn’t mean it’s not adverse! 
i.  If P’s use was not adverse to the garage company’s intended use (to wait for road project) what would be?  
ii. Implied permission from letter is better rationale!
iv. Permission:  cannot be AP if the true owner permits the possession or the use.  If a possession begins permissively (e.g., tenant-landlord), presumed to continue permissively until a hostile act occurs.  
5. Continuous for Statutory Period
a. Possession must be continuous and uninterrupted for statutory period: 

i. Ordinary usage for the type of land determines meaning of “Continuous”
1. Doesn’t mean adverse possessor must be physically present on the land at every minute
2. Required presence need only be as continuous as the presence of a “reasonable owner” (e.g., residence vs. summer home vs. wild & untamed land)

ii. Uninterrupted: owner may break up the continuity of possession by coming in and openly/notoriously reclaiming title

iii. Tacking may be used to add together the possession period of successive adverse possessions.  Requires privity between the possessors (need actual transfer of title, or close to it?)

b. Howard v. Kunto: 
i. Seasonal use is still continuous!  Fact that land was used only in the summer months cannot defeat AP claim.  Still continuous in that it was a summer residence.  Summer usage is the type expected by an actual owner.

ii. Tacking of prior possessor’s possession was allowed.  Privity requirement simply requires a showing of a reasonable connection between the successive occupants (more than a trespasser or wrongdoer)

c. E. 13th Squatters: Groups of squatters would merely be replaced by other groups without any regularized conveyance of interest from one to another.  
i. Tacking: Consecutive trespassers can’t tack (no privity).  New statutory period begins with new group of squatters.
ii. Uninterrupted: In addition, possession wasn’t continuous and uninterrupted
1. Even if it was the same group, police had come in and evicted people!  Squatters had to come back and break their way back in.

2. As soon as police come in to evict, statute must start over again

d. Note: Color of title may reduce required statutory period
6. Elements of Equity

a. Don’t neglect “Equity”: court decisions not always consistent, based only on the above rules; courts may be trying to do individual “justice” on the merits of individual cases.  Issue: Who should bear the risk of the mistake?

b. Slatin’s Properties v. Hassler: P (property company and record title holder) sought to quiet D’s claim to land, where land was vacant, but D and predecessors had paid taxes for last 40 years!!
i. Court is trying to do justice here: D deserved the land 

1. D’s lose on a legal claim b/c they don’t actually possess the property (paying taxes not actual possession)

2. BUT D’s win under equitable doctrine of laches
ii. Nature of the parties adds to equity: Court wasn’t going to give land to Slatin’s properties (professionals who sat on their rights!)

1. Equity aids the vigilant and not those who slumber on their rights
iii. Other Significant Aspects of Case
1. Doctrine of Laches bars Slatin’s claim (basis for the decision)

a. When facts indicate it would be inequitable to allow a party to assert title, laches will bar this right even w/i statutory period
b. Sometimes can gain title even if don’t satisfy elements of AP

2. Importance of payment of taxes as a basis to support ownership (some states require this!): provides notice!  Matter of public record!

3. Importance of registering your deed (D’s didn’t)

c. E 13th Street Squatters: On the one hand, it feels like they’re just stealing the property, but on the other, they have put a lot of money into developing the buildings.  City says it wants to use the land for low income housing, but will it really do it??
d. Spratley Islands dispute: real-world practical example of how difficult it is to measure some of these actions.
i. Difficulty in establishing first possession (Chinese artifacts enough?)
ii. Difficulty in establishing your present claim (actual possession?): military bases vs. use of military force vs. transient use by fishermen
iii. Issue: Only going to be solved if all parties submit to a neutral authority

D. ECONOMIC PERSPECTIVES ON THE ROLE OF RIGHTS
1. Externalities (Demsetz)
a. Utilitarian theory: function of property rights to promote efficient use of resources
b. Externalities: An externality is a cost (or benefit) of any given action that is not taken into consideration by the actor in determining the level of that activity that is optimal from the actor’s point of view.  Econ theory suggests that resources will be allocated more efficiently if costs are internalized (taken into account by the actors).
i. Community prop rights result in high externalities: future generations, policing costs, negotiation costs
1. Example (communal property of Indians): need for individual property rights arose as a result of the fur trade.  Without individual property rights, there would be overhunting due to lack of incentive to conserve: inefficient!
ii. Private ownership of land internalizes many of the external costs associated w/ communal ownership – an owner, by his power to exclude others, can realize the rewards associated w/ his land; incentive to use resources  more efficiently

1. Still doesn’t take into account externalities private owners cause on each other!  (However, b/c only a few people affected, negotiation costs less prohibitive)
a. But see Boomer: Doesn’t eliminate txn costs
b. Coase: reduce transaction costs and let people bargain (actual outcomes don’t matter so long as efficient)

iii. Property rights develop to internalize externalities when gains of internalization become greater than cost (development of new tech & mkts that can’t be handled by old prop rights)

c. Five assumptions: unless true, economic predictions will not be correct (additional assumption is that all resources are scarce)
i. All property rights are assigned

ii. Cost of exchanging rights are zero

iii. Cost of policing rights are zero

iv. People will act rationally (utility maximizers)
v. Distribution of property won’t affect utility/output:  
d. These assumptions will never really be true (might be more true in certain situations)
i. There are always going to be transaction costs

ii. People are never going to be strictly “rational” (on some level, utility only means that you did what you wanted to!)

1. Utility includes more than pure $ value (think of the ultimatum game)

iii. Distribution of property surely has an effect: more money you have, the less each incremental dollar is worth

e. Economics still has a place in deciding the law (though there is a definite tendency toward simple wealth maximization that rewards the wealthy under this theory)

i. FU’s Take: questions whether efficiency should really be our normative goal
2. Law and Development

a. Shihata Reading: head of the World Bank which makes loans to developing nations

i. World bank, by charter, can’t condition loans on political criteria

ii. However, Shihata advocated the inclusion of good “governance” as a criteria for loan eligibility (considered apolitical)
iii.  “Rule of Law”: Requires system of abstract rules (applied by functioning institutions) which ensure the application of such rules (substance irrelevant, it’s the rules in the abstract that count)
1. Rules known in advance

2. Rules are actually in force

3. Mechanisms exist to ensure proper application

4. Conflicts resolved through binding decisions by neutral party

5. Known procedures for amending the rules

iv. Ensures stability and predictability (essential for efficient development)

1. Reform policies can’t be effective in absence of this system; basic requirement for a stable business environment & successful investment; otherwise left to whim of ruling clique
b. DeSoto Reading: formal legal system will make poor people in the 3rd world better off ( property rights even help the poor

i. Poor people have a lot of assets, but can’t be deployed effectively b/c of the lack of an effective legal system, in particular a lack of property rights

ii. DeSoto examines the development of informal systems (black markets) that have developed in poor countries & compares to formal system

1. Do not use or preserve resources available as they would if they were sure of their rights ( reduces aggregate investment

a. If you don’t have legal protection for your property rights, increases cost to police them

b. As a result, will be less likely to invest (will require higher return on your assets in order to make up for the policing cost)

2. Informals cannot transfer property easily and can’t use it for more valuable purposes or collateral

3. Informals incur substantial costs defending their possessions by establishing and operating a lot of informal organizations

a. Not as effective as a state organization to carry out collective projects (not as good at levying and collecting money…taxes)

b. May sometimes develop a spirit of altruism, but hard ( free-rider problem

iii. As a result of all this, also hard to attract foreign, direct investment 

iv. FU’s Take: book is good, but sort of naïve.  Shihata doesn’t talk about how the informal economy is actually held together in the absence of property rights and doesn’t discuss the costs of formalizing the informal system.

1. If the state had the capacity to set up a neutral, effective commission to formalize land titles fairly and efficiently, it wouldn’t be a developing country!!  It’d be the US!!

c. FU’s take: Shihata/DeSoto see courts as mechanisms for stability & predictability, but Upham thinks they’re a mechanism for change (when decisions & society are stable & predictable, you don’t need courts)

i. Shihata and DeSoto seem to suggest that imposing system of laws will alleviate some of the problems they address

1. Upham says Law is power; can’t be abstracted ( unless the people in power have a reason to develop a neutral legal system, won’t happen

2. Discussion shouldn’t start with the legal system, but the political!!

ii. Note: even US system isn’t quite as formalistic as Shihata/DeSoto might advocate; can’t separate politics from the equation

1. Judges routinely picked for their ideological views

2. Sanderson (below): economic development actually required the destruction of existing property rights at the time!

3. Water Rights
a. Natural Flow Rule: Riparian doctrine where you have the right to use water in any ordinary manner not affecting the natural flow of the water (can’t diminish quantity/quality available to other proprietors)
i. Rationale: surface water is open and notorious; there is implied assent and agreement among owners as to use
ii. Pennsylvania Coal Co. v. Sanderson:   D’s (PCC) mining operation caused water to seep into mine and necessitated water being pumped back out over D’s land back into brook.  D’s operation rendered water unfit for domestic use, thereby preventing P’s use of water.

1. Court says D’s operation consistent with a natural flow rule

a. No liability when D acts in the ordinary manner incident to mining and exercises due care (D may pump water out to stream for natural drainage even if water is thereby polluted)

b. Mining is a natural and ordinary use of the land

c. Discharge of water is part and parcel of the process

d. FU’s take: Court says chemicals that pollute water are naturally occurring chemicals?  OK…what ISN’T “natural” in some sense?

2. Really an economically-motivated, political decision
a. Court intellectually dishonest, but not a “wrong” decision

b. Private inconvenience must yield to the greater public good

c. Coal mining is very important industry in PA: if P were to win, it would essentially prevent any mining operation whatsoever, except by consent of all parties

d. People in the area enjoy the economic benefits of the industry so they must also deal with the inconvenience

3. Can also be explained in terms of Demsetz material and externalities
a. Why not just let them bargain (Coase) (coal will win, but at least they don’t get it for free)

i. Would be a big cost for mining company to negotiate with every single riparian owner for right to mine and affect water (coal would be hostage to any and every downstream riparian user (transaction costs too high!))
b. What would you want riparian owners to get anyway??

i. Property rule: right to an injunction (stops development in its tracks)

ii. Liability rule: right to damages (would still be big hindrance to development of industry)

b. Reasonable Use: Riparian property owner has right to use water in any way he wishes so long as he doesn’t cause injury to other users (broader uses allowed than natural flow doctrine)
i. Evans v. Merriweather: Upstream water user obstructed flow to downstream user for the use of his mill, preventing use of downstream mill
1. Use may decrease quantity of water at times, but use must be reasonable; the test is whether there is injury to other proprietors

2. Court draws distinction between natural and artificial uses (can use all the water you want for natural uses)

3. Holding: Using water for mill is an artificial use and so act of damming the water is illegal
a. Note: the intended use downstream was also artificial which makes it a tough case, but court affirms, in part, b/c it’s a judgment call for jury and b/c the damages are small
ii. Reasonable use rule allows for weighing of several different factors

1. Factors include: economic and social value of the use, suitability to area, harm caused to others

2. Advantage: Facilitates productive use of land

3. Disadvantage: ad hoc test that isn’t always predictable

c. Prior Appropriation Rule: first-in-time type rule in which allocates water rights to the first person who takes water from a watercourse for a beneficial use
i. Non-riparian rule is more common in Western states where there is a scarcity of water ( allows water to be taken off land and concentrated
ii. Advantage: encourages diversion & use of water (often, a lot of development accompanies the appropriation ( creates reliance interest worth protecting) 

iii. Disadvantage: tends to encourage wasteful consumption of resources

d. Absolute Ownership: Water belongs to whoever owns the land it’s on (applies to underground water), and can use as much as you can get even if it harms neighbors
i. Acton v. Blundell: P challenged D’s right to sink a coal mine ¾ mile from a well he had dug, as the coal mine diminished the water supply and prevented P from using his mill.
1. Rule for well water is different from surface water: use of well water is not open and notorious ( there can be no implied assent to its use (others may not even know about your well)

a. Wells prevent free use of resources…when water is over the surface, everyone gets to use without interfering with others 
2. Holding: Owner has unfettered right to resources beneath the surface of his property, and if the exercise of such right leads to neighbor’s inconvenience, it is damnum absque injuria (no ground for the action; injury without redress)

ii. Disadvantage:  You can keep the water only as long as no one else takes it from you.  Dig well & get water like Acton, but how secure is that?  As soon as someone comes in & digs, can take it away ( fight to dig deeper (not very stable)
iii. Parker & Edgarton v. Foote: court creates absolute ownership rule for sunlight (you have it until it’s taken away from you!)
e. Correllative Rights: alternate rule for underground water…you get amount corresponding to your acreage
4. Eminent Domain (Introduction)
a. Government has the right to take private property (with compensation) for public use over the objections of the owner
b. Controversy over the definition of “public use”
i. Bailey v. City of Mesa: City sought to claim P’s property under doctrine of eminent domain in order to “redevelop” the downtown area by conveying property to a private developer who planned to build retail center.
1. While conveyance to private party doesn’t automatically make it a private use, the public benefits must outweigh the language creating the general rule (Beneficial use isn’t necessarily “public use”)

2. City argued that project would be an aesthetic enhancement, increase property values, create jobs and increase tax revenue, but court rejects

ii. FU’s Take: Bailey is atypical!!.  Urban renewal typically accepted as a public use.

1. If what protects you from having your property taken is that it must be public use, you have almost no protection (though political pressure may militate in the other direction)
iii. Economic rationale: eminent domain is a way to get around externalities

1. Hard to get Bailey to sell at fair price, once he knows he can hold out

2. Get government to take the land instead! (reduces txn cost)

c. It’s generally ok to take from private party and give to private party

i. W. 41st Street case: (6 landowners) sued to prevent UDC from exercising eminent domain power in order to redevelop land in Times Square Area including creating a new headquarters for the New York Times, a private party and the main beneficiary

1. Public use requires only an evident utility on the part of the public

2. Project will serve the purpose of reducing the blight in the area, it meets the burden of being rationally related to a conceivable public purpose and should be allowed

d. Saleet Family (Mike Wallace interview): looks at the more personal side of property rights.  Saleet family will lose their home to get it taken away to build condos for yuppies?

i. Is property law only about economics?

ii. Doesn’t seem fair to get government to take away land from a “holdout” for condo development

iii. Seems to ignore the personal, non-economic value of property
II. COMMON LAW ESTATES
A. ESTATES IN LAND
1. Some Definitions
a. Estate in land: interest in the land with a real existence separate from the land itself
b. Heir: someone determined by the state’s succession rules. If, in the intestate succession statute, there is no one, then the property escheats (reverts) to the state

i. Note: a living person has no heirs

c. Issue: Children and descendants of your children, if your children pre-decease you.

d. Words of purchase: indicates to whom the estate goes (e.g., “To A”)

e. Words of limitation: indicates what kind of estate they get (e.g., “and his heirs” indicates fee simple at common law)
2. Types of Estates
a. Fee Simple: capable of being inherited by whoever turns out to be the heirs of the fee simple owner, can have no limitations put upon its inheritability
i. Language of creation: “To A and his heirs” (last part required at common law, but presumed today)

1. It is of potentially infinite duration, and

2. It is inheritable, devisable, and alienable.
ii. Fee simple absolute: no future interest, just a present possessory interest
b. Fee Tail: created an estate that made it impossible, or at least difficult, for one’s descendants to alienate the land (endures as long as the bloodline).
i. Language of creation: “To A and the heirs of his body”

ii. To prevent an aristocrat’s loss of land by his idiot eldest son, a fee tail permitted the transfer of a present possessory interest of an estate but not the future interest. Upon the transferring tenant’s death, the property would inevitably zoom right back to the family

c. Life Estate: estate that lasts for duration of one’s life
i. Language of creation: “To A for life”

ii. Life of the grantee: typically measuring life is the life of the grantee

iii. Life estate pur autre vie: measuring life is someone other than the grantee
iv. Every life estate is followed by a future interest ( either reversion in the transferor or a remainder in the transferee

3. Issues

a. Preference to construe wills so as to grant the “largest” estate possible

i. White v. Brown: Woman devised her home to White (P) “to live in and not to be sold.”  P claimed a title in fee simple, but woman’s heirs (D’s) claim title is only a life estate.  
1. Presume testator meant to pass largest possible interest, unless lesser interest is clearly expressed (i.e., presume fee simple unless it’s clear a life estate was intended)
2. Language limiting sale is merely a restraint on alienability rather than an intention to grant a life estate.  HOWEVER, since such a restraint is inconsistent with goal of free alienability, it is void for reasons of public policy

3. Dissent: seemed clear from will that Lide didn’t intend for White to have an unlimited estate in the property.  Should be LE.

4. FU’s Take: most important issue in this case-testator wants to provide for her sis in law & best way to do that was for her to live in the house; selling old house & dividing it up among the heirs isn’t best way to provide for E (so giver her the FSA!)
ii. Rationale against direct restraints on alienation

1. Restraints make property unmarketable, and potentially unavailable for its best and highest use

2. Promotes concentration of wealth (impossible to sell and consume the proceeds of sale)

3. Discourages improvements to land (won’t invest if can’t sell)

4. Prevents creditors from reaching the property

b. Holder of Life Estates has responsibility to those with future interests
i. Baker v. Wheedon: Guy estate to 3rd wife and her heirs, or if she dies without issue, then to his grandchildren (doesn’t want property to go to daughters from first marriage).  Wife sued to be able to sell the property in order to alleviate her economic distress (despite the future interest in the property by the remaindermen)

1. Court can force a sale, BUT wife’s ability to sell must be determined with regard to the best interests of all the relevant parties (her interest is in a life estate; the grandchildren have a vested remainder b/c by this time she cannot have children)
a. Issue: if land is sold now before bypass is finished, they’d get a much lower amount than if they waited four years or so (unclear why that’s the case…might think future construction plans would be built into market price)
2. Wife has some rights, but case remanded to figure out how much land needs to be sold for wife to get the money she needs (so as to minimize harm to remaindermen)
a. Issue: Intent was clearly to provide for Anna in the will, but court isn’t necessarily doing that here

i. Turns out they ended up settling, but if rep for grandkids was antagonistic, could have been a huge pain for Anna (not very efficient for the property)

c. Doctrine of Waste: Absent agreement, doctrine restrains the present estate owner from acting in a manner that unreasonably affects the value of the land, and thus reduces the value of the future interest
i. Law presumes that land was meant to be passed to future interest holder in approximately the same condition it was received

ii. Hypo (Gasacre): W leaves life estate in summer home to H, then to S.  H remarries, moves away, and wants to turn it into a gas station which would increase value by 1/3.  S sues for injunction.

1. S would get the injunction on basis of avoiding “waste” of land

2. Doctrine not necessarily limited to decreases in value in the property ( can’t change the very nature of the property, even if it increases overall value

a. Exception: if land itself changes in nature so much that it becomes virtually valueless as is, courts will allow land to be put to better use

3. Non-economic rationale: property has value beyond mere economics (e.g., maybe house has been in the family for generations, or reminds son of his mother)

4. Economic rationale (admittedly weaker): allowing some “dead-hand” control may incent people to work harder to accumulate the wealth so that it can be built up and distributed as person sees fit.

5. Note: Sometimes, estates give remaindermen not only right to an injunction, but double damages if they fail to get one in time to prevent the waste

a. FU’s Take: where the “waste” actually increased the value of the property, might make court’s job easier in determining damages ( implicitly shows that goal is to punish the violator rather than make S whole.

iii. Hypo (Tinacre): T dies leaving Tinacre “to A for life, remainder to B and his heirs.”  A wants to remove tin to pay taxes.  Can he?  At what rate?
1. Removal of resources: “open mine” rule…if mine was open when present estate holder took ownership, may continue to take resources till depletion, but can’t open new mine unless all future interest holders agree

2. Need to find some sort of balance: have to put some limit on A, or there would be no incentive to preserve value for future, but at the same time, A still has a present interest.

iv. Doctrine will be most strictly enforced where the future interest is strongest

1. Interest strongest when it is certain that it will get property back, when the time lag is of short duration, and where it is not a freehold estate (no seisin)

a. Landlord will be given great deference by the court (even if tenant proposes something that will increase the value)

b. However, vested remainders also given great deference

d. “Pigeonholes”: The law recognizes certain language as creating certain kinds of estates.  When someone chooses pigeonhole clearly, courts are VERY LIKELY to enforce it (not always, but almost).

i. Johnson v. Whiton: can’t create a new kind of estate (i.e., a fee simple can’t have any limitations put on its inheritability).  Court declared void language that purported to limit inheritability to “heirs on her father’s side”

ii. Hypo (Lakeacre): A leaves LE to W, remainder to S & D, “leaving Northacre to D and Southacre to S, identical in value, with intent to treat children identically.”  During W’s LE, Southacre becomes valueless.  Does S have any recourse?
1. Court is unlikely to give the son any relief!
2. A chose language that activated certain pigeonholes.  Despite any additional language, court will likely enforce the clear language.

3. Note: A could have actually treated children identically instead of just “intending” it…could have left them a joint estate.

iii. Rationale: Desire to limit the number of estates possible in order to promote certainty and marketability

1. Often, language is ambiguous…one way for courts to enforce the intent of the testator (enforce what’s clearly there)
B. CONTROLLING THE FUTURE
1. Defeasible Estates
Defeasible estate: may last forever, or may come to an end upon happening of a certain event

Distinguished from covenants: covenant is a promise made by the transferee and is different from a condition.  Conditions are more onerous and may result in the forfeiture of the land.  Breaking covenant is grounds only for contract damages. 
a. Fee Simple Determinable: estate ends automatically when stated event happens
i. Language of creation: created by language showing transferor is conveying fee simple only until the event happens
1. Hallmark is language of time or duration
ii. Example: “O to A, its successors and assigns, so long as the premises are used for school purposes.”  Other potential language:

1. “while used for”

2. “during the continuance of”

3. “until no longer used as”

iii. Future interest (retained in transferor): possibility of reverter.
1. When stated event happens, property automatically reverts to the grantor (or his successors)

b. Fee Simple Subject to a Condition Subsequent: fee simple that does not automatically terminate but may be cut short at the transferor’s option when stated condition happens

i. Language of creation: showing fee simple may be divested if event happens
ii. Example: O to A, its successors and assigns, but if the premises are not used for school purposes, the grantor has a right to re-enter and retake the premises.  Other potential language: 

1. “But if…”

2. “Provided, however, that…”

3. “On condition that…”

iii. Future Interest (retained in transferor): Right of entry (power of termination)

1. When stated event happens, grantor has the right to re-enter the premises and retake

2. Note: unless and until entry is made, the fee simple continues
iv. Policy:  B/c courts try to avoid forfeiture, when the distinction b/w fee subject to condition subsequent and fee simple determinable the courts will choose the former and make the forfeiture optional.
c. Fee Simple Subject to an Executory Interest: basically the same thing as a fee simple determinable, but by definition, future interest is in a transferee rather than the grantor.  Transferee’s interest may automatically divest or  “cut short” the estate.
i. Language of creation: conditional language simple to FSD
ii. Example: O to A so long as he is sane, else to B
iii. Future interests
1. Springing executory interest
2. Shifting executory interest
2. Interpreting the Type of Defeasible Estates
a. Mahrenholz v. County Board of School: Hutton conveyed title to 1.5 acres of land to school board “to be used for school purposes only; otherwise to revert to grantors.”  
i. Court says that conveyance shows that grantors intended to convey a fee simple determinable followed by a possibility of reverter.
ii. Language suggests a limited grant, rather than full grant subject to condition

iii. Implication for determining type of defeasible estate:
1. Determinable:  grantor automatically owns the property as a fee simple absolute when the school district stops using it for school purposes. Grantor could transfer that fee simple absolute to the Mahrenholtz’s
2. Subject to a subsequent condition: grantor never exercised his right and could not transfer his future interest to the Mahrenholtzs and the school still owns the land.

iv. Note: Case leaves several issues open, including whether using land for school storage triggered the reverter and if so, whether Huttons’ son actually granted his FSA to P as P claimed.

b. Mountain Brow Lodge v. Toscano: Toscanos conveyed land to P for the use and benefit of the lodge only, and upon failure of property to be used by P or if sold by P, to revert back to grantors.
i. Court holds that provision restricting the sale of the property is void as public policy (absolute restraint against alienation).  However, the provision restricting the use of the land to a fraternal lodge is a valid restriction on use, as part of a defeasible estate (fee subject to a condition subsequent)

1. Valid to restrict the use of land, even if such restriction hampers or even completely impedes alienation.

2. Note: some courts use a different rule and ask whether restriction materially affects marketability adversely (i.e., limited alienation to an impermissibly small number of persons)

ii. FU’s Take: When the use must change, should allow property holder to sell the asset, put the proceeds of the asset into trust and use trust for purposes that original conveyance would allow.  Avoids problem of finding heirs down the road

iii. Note: compare to Falls City v. Missouri Pacific Railway Co 
1. Restriction was for RR to use land as its HQ only: not so different form Toscano, but court rules in opposite dir. (charity vs. business?)

c. HYPO (p250): To A and her heirs so long as the premises are not used for sale of alcohol, and if alcohol is sold on premises, O retains right to re-enter the premises”

i. What is the interest?  Based on first clause, it’s a fee simple determinable

ii. Second language makes it less clear…sounds like condition subsequent

iii. FU’s take: thinks it’s a fee simple determinable…first clause activates the pigeonhole exactly

d. Charlotte Park: Discriminatory condition in grant stating that Park had to be used only by the white race.  Language seems to suggest it’s a fee simple subject to condition subsequent.  Reverts “provided that” $3500 is paid (i.e., not automatic)

i. Court still finds that this is a fee simple determinable

ii. Contrary holding would have been favorable to blacks (reversion wouldn’t be automatic)

1. Shelly v. Kramer: state can’t enforce racially restrictive condition because of 14th Amendment

2. Without automatic reversion, state might need to get involved.  With automatic reversion, it probably doesn’t.

e. Implications (Adverse Possession): FSD automatically reverts and the clock starts ticking on adverse possession immediately.  Less clear what happens with condition subsequent.

i. Typically it’s when the condition occurs and he can re-enter (courts split)
ii. Rationale (FU): Person who doesn’t exercise right of entry probably doesn’t know he has it, and if he doesn’t know, why take it away to someone who does have it already? ( issue of justice

1. Should school board have to inform harry that they transferred it to the guard?  They knew what land was to be used for?  Justice?
a. Likely no one even knows about the reverter or remembers it!!
3. Future Interests

Future interest: right to receive possession of property at a future time.  Non-possessory interest that will, or may, become possessory in the future.


Note: it is still a PRESENTLY existing property right.
a. Reversion: Results whenever a lesser estate is conveyed to transferee (e.g., Grant to A for Life, reverts back to O at A’s death)
i. Reversion may or may not become possessory

ii. Example: to A for life, then to B and her heirs if B survives A (if A Freely transferable: may be conveyed, devised, & inherited

b. Possibility of Reverter: When a fee simple determinable is created, this is the future interest retained by the transferor

i. Estate of grantee ends automatically upon stated condition
ii. Not freely transferable at common law, but usually the case today
c. Right of Re-entry: When a fee simple subject to a condition subsequent is created, this is the future interest retained by the transferor
i. Grants only a right to re-enter; must be acted upon in order for transferor to actually regain ownership.
ii. Not freely transferable at common law, but usually the case today
d. Remainder: interest retained by a transferee that is capable of becoming possessory immediately following a naturally terminating estate 
i. Vested Remainder: (1) given to an ascertained person and (2) not subject to a condition precedent (may be subject to condition subsequent)
1. Indefeasibly vested: certain to become possessory in the future

2. Subject to open or vested subject to a partial divestment:  e.g., if left to “children” and only one child currently born, interest will be affected by future children

3. Note: Preference for vested remainders where ambiguous
ii. Contingent Remainder: (1) given to an unascertained person OR (2) is made contingent upon some event occurring other than the natural termination of the preceding estates (condition subsequent)
iii. Can only follow a life estate, a fee tail or a term of years b/c a fee simple  has no natural termination point (may endure indefinitely)

1. There can also be no time gap between the end of the prior estate and the point when the remainder becomes possessory (e.g., O to A for life, and then to B 10 minutes after A’s death)

e. Executory interest: any future interest created in transferee other than a remainder.
i. Shifting: Divests or cuts short in time some interest in another transferee
1. Example: “To B and his heirs, but if C returns from France, to C and his heirs” ( C has a shifting executory interest that would divest B’s estate
ii. Springing: Divests the transferor in the future
1. Example: “To D and her heirs, if D returns from France” ( D has a springing executory interest that would divest O’s estate

iii. Hypo: To A for life, then to B if B gives A a proper funeral.
1. A gets life estate

2. B gets executory interest in fee simple absolute (modern usage not requiring “and her heirs”)

a. It’s not a remainder, b/c it doesn’t automatically go to B at the end of a naturally terminating estate

b. Executory interest b/c B can take possession but in order to do so, must divest O of his interest

3. O has a reversion (certain to happen for at least some period)

a. Note: between A’s death and the funeral, property would revert to O

b. Reversion in FS subject to an executory interest

c. After reasonable time, it would become FS absolute
f. Note: The doctrine of waste applies where there is a future interest

i. Courts’ willingness to enforce doctrine wanes with the increasing uncertainty with which a given future interest is likely to become possessory (e.g., vested remainder is considered very strongly, but contingent remainder not as much…will vary on specific likelihoods as well).

4. Trusts

a. Trusts involve special fiduciary in which one or more persons (trustees) manage property on behalf of others (beneficiaries)
i. Settlor: The party who puts the property in the “corpus” of the trust.  May or may not be the same person who is the trustee or the beneficiary.

b. Title is split between the trustees and the beneficiaries

i. Trustees hold the legal title
1. Legal ownership of the property (power to sell assets and reinvest the proceeds in other assets unless otherwise specified in instrument)

2. Fiduciary held to high standard of conduct in managing the property

3. Subject to personal liability for breaking fiduciary duty to beneficiaries
ii. Beneficiaries hold the equitable title (enforceable in equity)

c. In order to be valid, trust must:  Convey a present interest to the beneficiary (as opposed to a mere expectancy), OR must ask whether the settlor gave up something immediately (otherwise it’s only a will)

i. Farkas v. Williams: Prior to Albert Farkas’ death intestate, he purchased stock 4 times, issued in his name, “as Trustee to Richard Williams” and also signed separate declarations of trust each time.  His heirs sued to get the stock saying the trust was invalid.

1. Court holds that Farkas did intend to give Williams a present interest, though it wasn’t much
a. Farkas retained right to receive all cash dividends, revoke or change beneficiary, retain sale proceeds, and act as trustee.  

b. Williams gets the immediate expectation that if Farkas dies without changing this, he gets something (Q: isn’t this just what you get when someone writes you into a will?)

2. Two important limitations to Farkas’s control (which court finds to be significant enough such that they’re not mere expectancies)

a. Can’t revoke trust without following certain procedures

b. Requirement on Farkas (Settlor) that while trust exists, Farkas has to manage the corpus to benefit the beneficiary Williams (might not be feasible to enforce during Farkas’s lifetime due to fear of revocation, but still a right)

3. Note: purpose of statute of wills was to prevent fraud, but not a problem here (plenty of formality)
a. Judges carry out intent by finding a valid trust (alternative was to find a valid will…don’t have to reach this issue, though)

b. Taking substantive view of statute of wills, there was plenty of formality in this case: 4 separate documents (dangerous precedent, though…court probably preferred not to go there)
d. Fiduciary Duty: Trustees must keep beneficiaries as the exclusive object of their investment goals and actions (must act with ONLY their best interests in mind)

i. Blankenship v. Boyle: Derivative class action by coal miners with a present or future interest in their retirement fund against the fund, the trustees of the fund, the fund’s bank, and the union for conspiratorial breach of fiduciary duty to beneficiaries

1. While trustees were allowed considerable discretion in performing their job, they breached their fiduciary duty by conveying upon special interests (the union) collateral benefits at the expense of the beneficiaries

2. Numerous conflicts of interest in which the trustees acted to benefit the union or themselves rather than the beneficiaries

a. Excessive cash was kept on hand, not earning interest, at the union’s bank!

b. Stocks were bought in order for the union and operators to exercise control over utilities and force them to burn union-mined coal (not b/c it was a good investment)

c. Pension was increased hastily and without forethought in order to advance union presidential bid of Trustee Boyle

ii. FU’s take: courts may sometimes muddle the underlying nature of the fiduciary duty.  Might depend on the type of trust and how it is funded.
1. In Blankenship, trust is largely pay as you go and funded by the coal operators.  In helping the unionized coal operations, the trustees may actually be fulfilling their fiduciary duty in the end.
5. Restraints on Alienation
a. Restraints on Alienation (Restraints on transferability of interest):  In general, the law views restraints on alienation w/ great disfavor.
i.  Objections:  
1. Impairs marketability: prevents property from reaching highest value

2. Perpetuates concentration of wealth: If we allow those who have to impose restraints on alienability, may leave the wealth with one group

3. Discourages improvements: both b/c owner cannot sell the land to realize the full value of the land and b/c she cannot finance improvements by mortgaging the land

4. May adversely affect creditors: may prevent from extending credit

ii. Three types of Restraints:

1. Disabling restraints – Outright forbid owner from transferring

2. Forefeiture restraints – Provide that if grantee attempts to transfer the house his interests will be forfeited to another person

3. Promissory restraints – Grantee contractually promises not to alienate the land 

b. Rule Against Perpetuities: No interest is good unless it must vest, if at all, not later than twenty one years after some life in being at the creation of the interest
i. Essentially imposes a time deadline for how long certain contingent future interests can exist.
ii. Must be logically provable (using presently existing facts) that within a period (one life + 21 years), a covered interest will either vest (become vested or possessory) or fail to vest.  

iii. If there is any chance the future interest will remain contingent, no matter how remote, it is void.

iv. Rationale: protect marketability ( can create future interests in transferees, but only so long as it doesn’t burden the land for to long.
c. Rule only affects contingent interests in the transferee (does not apply to future interests in the grantor)
i. Contingent remainders

ii. “Contingent” Executory interests
iii. Vested remainders subject to open (but no other vested remainders)

d. Takeaway: When you’re drafting a will, use names of living people!

i. O to A for life, then to A’s first child to reach 25.  A has no child 25 or older.

1. No validating life in existence.  When A dies, don’t know if he will have a child that reaches 25 before 21 years expires.

ii. O to A for life, then to B if B attains the age of 30.  B is 2 years old.

1. B is the measuring life here.  When A dies, you’ll know if B will reach that age (might not, but you’ll know)
e. Hypo: O to A and her heirs as long as land is used for agricultural purposes, then to B and his heirs

i. A has fee simple determinable subject to an executory interest

ii. B has a shifting executory interest (doesn’t come at the end of a naturally terminating estate…condition must happen first!)
iii. B’s interest is subject to the Rule against Perpetuities

1. Is there a life in being at time of conveyance within 21 years of whose death we will know if B will get the land?  Must vest or be destroyed within 21 years.  NO.  

2. Therefore, it’s invalid!  Cut off B’s interest.

3. After applying the rule, A has a fee simple determinable!

iv. How can this be made valid?  “So long as A shall use the land for agricultural purposes” ( use a name!!

f. Hypo (“Fertile Octogenarian”): O to “my grandchildren who reach 21.”  No grandchildren yet.

i. Imaginary grandchildren have a contingent remainder

1. If it’s a will ( then it’s valid because you can think of lives in being within whose lives you will know if it will vest

a. Children: when children die, all grandchildren will either be born or unborn.  And within 21 years, they will either be 21 or not.

2. If this is an inter-vivos conveyance (O is still alive) ( not valid

a. There is no life in being by which you would know

i. O’s children living could die.  Then O can have another child.  Then O can die.

b. What if O is 85 years old?  Chances of him having another child are slim, but courts presume fiction of the “fertile octogenarian” ( assume possible to have another child.

C. CONCURRENT ESTATES
1. Types of Concurrent Estates
a. Tenancy in Common: Each owner holds a fractional, but undivided share in the entire parcel of land
i. Gives right to possession and enjoyment of entire parcel irregardless of the exact fractional interest

ii. Interest of each is descendible and may be conveyed by deed, will or intestate
iii. No survivorship rights between tenants in common

iv. Note: Today, in the face of ambiguity there is a constructive presumption in favor of tenancy in common!

b. Joint Tenancy: joint tenants together are regarded as a single owner (common law fiction), and so in theory, each owns an entire undivided share in the entire property

i. Right of Survivorship: When one joint tenant dies NOTHING PASSES to the surviving joint tenant or tenants (decedent’s interest is simply extinguished)

ii. Four unities required

1. Time: interest of each tenant must be acquired at same time

2. Title: must be acquired by the same instrument

3. Interest: must have equal undivided shares

a. This unity is more of a historical relic than anything else

b. Not necessarily followed in many states anymore

4. Possession: each must have a right to possession of the whole

iii. Joint tenancy turns into tenancy in common when one of the unities ceases to exist
1. Note: one tenant has unilateral power to convert joint tenancy to tenancy in common (e.g., through conveyance of his/her interest to a 3rd party)

iv. Basis for popularity: avoids the expense and time of probate!

1. No probate b/c no interest passes at death!

2. Can’t even pass interest by will b/c the interest dies with the joint tenant

3. Note: government still taxes the decedent’s interest
c. Tenancy by the Entirety: Created only in husband and wife, where husband and wife both considered to hold the property as one person at common law (both seised of the entirety only)
i. Requires the 4 unities of joint tenancy, but also the unity of marriage
ii. DO NOT have the power to defeat the right of survivorship by a conveyance of their individual interest to a 3rd party & DO NOT have a right to judicial partition
iii. Can only be converted to tenancy in common by divorce or through a joint agreement by husband AND wife
2. Rights and Benefits of Cotenants

a. Right to possession: equal right to possession and enjoyment of the entire property
i. If denied access, will constitute ouster, and cotenant will have right to fair rental value of land from his cotenant
b. Right to rents and profits: Each cotenant entitled to a pro-rata share received from a third person for use of the land, or from profits derived from land
i. If cotenant refuses to pay the pro rata share of rents received/profits gained from land, the other(s) may bring an accounting action to force payment
ii. Note: Not entitled to rent for use by cotenant!
c. Liability for Mortgage/Taxes: Each cotenant obligated to pay proportionate share of mortgage/taxes and whatever else might give rise to lien against property

i. If not received, may file action for contribution
ii. Note: in most states, if one cotenant in complete possession, cannot recover for payments unless they exceed the reasonable rental value

d. Liability for Repair/Improvement: NO LIABILITY

i. Rationale: Cotenants exercising business judgment may disagree over what repairs/improvements are necessary

ii. To break stalemates, may resort to partition (then court may either award the improved portion of the land to the improver if feasible, or give a credit for the added value)
3. Other Issues

a. Severance of Joint Tenancy: 

i. Riddle v. Harmon: wife held property in joint tenancy with husband and wanted to be able to convey her interest by will instead of having it pass to husband upon her death.  She tried to break the joint tenancy by conveying the land to herself.
1. Rule is that joint tenancies can be severed unilaterally by one party (by conveying their interest to someone else)
2. Court holds that rule requiring a “strawman” intermediary is archaic and wife should be able to do directly what she could otherwise do it indirectly
3. FU’s take: Riddle might make the process too informal; might be some advantages to greater transparency (e.g., clarifies intent of grantor)…might want to require notice.
ii. Harms v. Sprague: P and brother bought land as joint tenants.  Brother later mortgaged interest in property as part of his co-signing a note for his friend, the D.
1. Trend to view mortgage as merely a lien on property interest (due to unique and narrow character of the title transferred) rather than as a transfer of title

2. Therefore, mortgage did not sever the joint tenancy
3. As the mortgage doesn’t sever the joint tenancy, upon the death of the joint tenant the right of survivorship takes effect and the other joint tenant owns the property in its entirety (unencumbered by the lien).
a. FU’s take: This case makes it more difficult to get loans based on wealth in joint tenancy.  Still, puts the risk on the banks to make sure they don’t get shafted.  They have the resources (don’t want someone left without a home b/c of Joint Tenant’s mortgage)

b. Upshot of this case: in the future, people like Simmons will continue to get shafted.  Banks, on the other hand, will not be ignorant of this rule!! (will just make both joint-tenants sign)
b. Action for Partition: Concurrent owners may at any time decide to terminate cotenancy.  If they can’t agree how to divide the property, may rely on the equitable action of partition.
i. Partition in kind (default): Court divides up land and gives each party their “share”

ii. Partition by sale: Court ordered sale of land so that proceeds can be split

1. Physical attributes of the land are such that partition in kind is impracticable or inequitable

2. Interests of owners would be better served by sale
iii. Delfino v. Vealencis: Delfinos (P) wanted to develop land that they owned as tenants in common with D.  Land was occupied by D who made a home on the land and ran a garbage disposal business there.  P wanted to use land for residential development.  P sought a partition by sale.  D moved for partition in kind.
1. Court reversed lower court decision to allow partition by sale
2. Partition in kind was practical (no strange shapes, only 2 owners)
3. Court must consider the interests of all cotenants, not the economic gain of only one! (in this case D had actual and exclusive possession for many years, had a home on property and ran a business on property, and court not moved by the possibility of D’s garbage business hurting residential value of proposed development)
c. Ouster: exception to the rule of no rent liability to your cotenants for your own possession and use ( gives rise to liability for fair rental value of property 

i. Ouster: Finding that the possessing tenant asserted complete ownership of the land and a denial of the cotenancy relationship (is in exclusive possession and claims sole title), or just a simple denial of cotentant’s use and enjoyment of the land
1. Begins running of statute of limitations for adverse possession

2. Claim of absolute ownership may not be required (if still denied use)
ii. Spiller v. Mackereth: P and D owned building as tenants in common.  Tenant of the owners moved out and D entered building and began using as warehouse.  P wrote letter demanding that D vacate ½ of building or pay ½ of rental value.  D refused.
1. Co-tenant in possession not liable to co-tenants for value of use of property in the absence of an agreement to pay or “ouster.”
2. Each cotenant has an equal right to occupy

a. D is not liable to P for rent for his use of the building unless P had specifically demanded use of property and was denied

b. Simply requesting that D vacate or pay does not amount to a demand for use and enjoyment!

3. Despite absolute right to use, one cotenant can’t prejudice the rights of the other cotenant (you’d have a right to an accounting if the value is reduced)

4. If P had been ousted (e.g., denied access to use), would begin the clock on adverse possession until P brings a claim.

d. Effect of Lease: One joint tenant may lease all of the joint property without the consent of the joint tenant and put the lessee in possession.

i. Swartzbaugh v. Sampson: Husband and wife owned land as joint tenants.  Husband leased land to D without wife’s signature or knowledge.  Wife sought to cancel the leases (she didn’t want lessee to build a boxing pavilion and tear down the walnut trees on property)

1. Court holds that the lease was valid and cannot be nullified.
2. Generally, a cotenant can’t bind or prejudicially affect the rights of the other without the other’s knowledge.

3. However, one joint tenant may lease all of the joint property without the consent of the joint tenant and put the lessee in possession.

a. One joint tenant has right to complete possession…the lease in this case merely passes that right to the lessee.

b. The non-lessor cotenant CAN recover share of rent from the lessor if the lessee refuses cotenants’ use and enjoyment of the land (If P tried to enter land and was refused, it is grounds for ouster)
ii. Options available to Wife (other than invalidating lease, which didn’t work)

1. Partition: can always seek partition, though unclear how court would divide up the proceeds of a partition by sale (in regards to a 5 year lease with a renewable option)

2. Accounting: can ask for accounting of profits from 3rd party: entitled to half the rent being paid under the lease

3. Ouster: Can try to enter land, and if denied by lessee, can see remedies under ouster (would be entitled to half fair rental value of land)

4. Issue: Unclear whether if she sought Accounting and Ouster, what the outcome would be

a. Would lessee be liable for rent to Mr. S + rental value to her??

b. Might depend on whether lease was below market value?

III. LAND USE CONTROLS

PRIVATE
A. EASEMENTS

1. Definition

a. Easement: nonpossessory right to use land in the possession of another

i. No right to possession of the property

ii. Conveys right to use land for a limited purpose

iii. Still, it is an actual interest in land, and not merely a contractual obligation

1. Gov’t must compensate if taken by eminent domain

2. More likely to gain injunctive relief for violation of the right because it’s an actual property right 

b. Easement essentially burdens the land of one owner for the benefit of another

i. Dominant tenement: Land benefited by the easement

ii. Subservient tenement: Land burdened by the easement

c. Affirmative vs. Negative Easement

i. Affirmative: authorizes holder to do a particular act on the servient land (most easements are affirmative)

ii. Negative: Entitles dominant owner to prevent servient owner from doing a particular act on the servient land

d. Appurtenant vs. in Gross

i. Appurtenant: easement attaches to the land itself

1. Example: A’s (owner of Redacre) right to cross Greenacre to get to highway would be presumed to attach to Redacre (automatically transferred with Redacre)

2. Easements granting access to other land, or use and enjoyment of a particular piece of land is typically appurtenant

3. Presumption for appurtenant easement where ambiguous

a. Rationale: facilitates productive use of land
ii. In Gross: easement attaches to the person

1. No dominant land even exists

2. Example: Electric company might have an easement in gross to run wires through your backyard (benefits EC no matter what land they own or don’t own)

2. Types of Easements

a. Express: created voluntarily in deed, will or other instrument (arises only when the landowner agrees to burden his land)
i. Presumes that enforcement of landowners’ agreements is rational and will maximize productivity of land

ii. Knowledge that agreements will be enforced encourages investment in the land

b. Implied from prior existing use: Despite lack of express agreement, court infers an intent to grant easement anyway
i. Implied on basis of apparent and continuous (or permanent) use of portion of tract existing when tract is divided

ii. Implied to protect probable expectations of grantor and grantee that existing use will continue after transfer

c. Necessity: Where court finds it necessary to the enjoyment of the claimants’ land
i. Typically involves landlocked parcels of land

ii. Degree of necessity required

1. Strict necessity (traditional view)

2. Reasonable necessity: Necessity where access exists but is claimed to be inadequate, difficult or costly (minority view)

iii. Rationale: ensures productive use of land (land needs access); presumed intent that grantor intended to convey everything necessary to make beneficial use of the land

iv. Note: Only endures so long as it is still necessary!

d. Prescriptive: closely related to doctrine of adverse possession
i. Can’t gain “adverse possession” by use b/c each use is a new and separate action (statute of limitations will never run long enough)

1. Still, in the US, courts typically set the same period for prescriptive easements as the statutes fixed for recovery of possession

2. Generally requires same manner of use as required for adverse possession: open/notorious, continuous, adverse & claim of right

ii. Major difference from adverse possession: instead of acquiring actual title to the land, the party receives only an easement

iii. Note: Cannot establish negative easements through prescriptive use

iv. Rationale: similar rationales to adverse possession…Law seeks to validate an existing pattern of use, encourage productive use, and protect reliance interests built over time

3. Issues
a. Conveyance of portion of dominant land and allowance of new uses
i. Cushman Virginia Corp v. Barnes: P sought right of way on D’s land that supposedly was conveyed when the parcels of land originally divided.  P sought to subdivide his parcel (lot 3 and part of 2) and use the old easement which had largely ceased to be used over time (but not totally?) for ingress and egress to planned development
1. When portion of a lot is conveyed, it carries with it reasonable use of right of way that existed for the larger property, if accessible to the portion, unless otherwise stated in deed
2. If not limited at creation, right of way may be used for any purpose to which dominant estate may reasonably be devoted
a. May not put to use different than originally established if it imposes additional burden on the servient estate
b. Mere additional degree of burden is not in itself enough to deny the right of way, though!  Same basic type of use here, so it’s ok
b. Easement by prescription for blocking access to light

i. Parker & Edgarton v. Foote: action for “stopping lights.”  D granted land to P who built a house on edge of property.  24 years later D built a store on alley between houses of P and D, blocking light to P.  Never an express agreement granting permission to P to have windows overlooking D’s property.

1. Usually the use directly injures the person against whom the presumption is made (presumption = that they took no action and should be time barred from challenging the use)…but in a case of lights the use isn’t really adverse in any way

a. Lawful right to have windows shouldn’t convey a beneficial interest in the land of your neighbor

i. ….the light and air which they admit are not the subjects of property beyond the moment of actual occupancy

b. D would have had no action to protect his future right to the light (no cause of action) except to build a fence, so can’t be basis for prescriptive easement
2. FU’s take: court’s rationale, to the extent it says light can’t be the subject of property, is ridiculous!  Light can definitely be the subject of property
a. One possible solution to lack of D’s options would be to create registry to reserve your future right to block lights

3. Court essentially creates an absolute ownership rule for sunlight instead of ancient doctrine of lights (once you get it, it’s yours unless someone takes it away)

ii. Decision to abandon doctrine of lights really a public policy decision!

1. US (as opposed to UK) is a developing country and don’t want to hinder that development by granting easements to access to light
B. COVENANTS AND EQUITABLE SERVITUDES

1. Definitions

a. Real covenant: Promise concerning land that benefits and burdens the original parties and their successors (traditionally enforceable in action for damages) ( 
i. “Runs with the land”
ii. May be affirmative (promise to perform particular act) or negative (promise to refrain from particular act)
iii. Similar to a negative easement, though different requirements, and more extensively applicable (negative easements only apply in limited situations)

b. Equitable Servitude: similar to real covenant, but historically easier to enforce and traditionally enforceable by injunction instead of damages
2. Enforcing Real Covenants
a. Key feature of the real covenant is the ability to enforce promise against promisor’s and/or promisee’s successors (original parties protected by simple contract law).

i. Must be in writing!

ii. Two “sides” to the covenant: burden and benefit
1. Burden: promisor’s duty to perform the promise

2. Benefit: promisee’s right to enforce the benefit

iii. In order to enforce the covenant must determine whether benefit must run with the land, whether burden must run, or both!

1. Easier to prove that benefit runs with land (logical)

b. Running of the Burden (horizontal and vertical privity req’d)

i. Intent to bind successors:
1. Typically found in express language of the covenant (e.g., words such as “assigns” or “successors”)

2. May be implied based on the nature of the restriction (i.e., based on purpose would it make sense to bind successors as well?)

ii. “Touches and concerns” land: covenant must relate to the use of the land
1. Physical vs. Non-physical use

a. Easy to apply in cases of physical use

b. Trickier in cases involving non-physical issues, but trend is to say this meets the test (e.g., agreement to pay Homeowner’s Association fees, etc.) (see Neponsit)

2. Affirmative vs. Negative covenants

a. Easier to find in cases restricting use (negative)

b. Courts wary of enforcing affirmative duties against successors (affirmative) generally and b/c of difficulty in enforcement
i. Generally approve monetary payments, though

iii. Horizontal Privity: relationship between original promisor and promisee (standard varies by jurisdiction)

1. Successive Interest: simple grantor/grantee relationship (maj. rule)

2. Mutual Interest: promisor and promisee must hold simultaneous mutual interests in the same land (e.g., landlord/tenant, easement)
3. None Required

iv. Vertical privity: between original parties and their successors
1. General just requires an ordinary conveyance of land (similar to tacking requirement of adverse possession)

2. Might require an estate of equal size

v. Notice: Usually successors must have notice of covenant in order to be bound by it

1. Actual Notice

2. Record Notice

3. Inquiry Notice (see Sanborn)
c. Running of the Benefit (no horizontal privity required)
i. Intent to bind successors:
ii. Covenant “touches and concerns” land: 
iii. Vertical privity:(relaxed burden to prove?)

1. Conveyance of lesser estate is ok
2. Agent of benefited lot owner may also sue (see Neponsit)

iv. Notice:
3. Enforcing Equitable Servitudes
a. Enforcing a promise as an equitable servitude also typically requires that enforcement be equitable (e.g., court might balance the equities/hardships of enforcing, might consider unclean hands rule, or laches)

b. Requirements:
i. Intent to bind successors:

ii. “Touches and concerns” land: 

iii. Notice (required only for the burden to run?)
iv. Note: Typically, must also be in writing (though some courts may imply, like a negative easement, e.g., Sanborn)

c. Tulk v. Moxhay: P sold land to Elms with a covenant that a certain portion was to remain open for the use of his tenants.  D is a successor of elms..  D contends he’s not bound by the covenant (though he did have notice of it).  P sought to enjoin D.
i. Under English law at the time, the covenant was not enforceable as a real covenant b/c horizontal privity existed only between lessor/lessee

ii. D admitted, though, that he had notice of covenant when he had purchased the land
iii. Court enforces the promise: where an equity attaches to the land, no one purchasing with notice of that equity can stand in a different situation from the party from whom he purchased.
iv. Rationale: Price of the land is affected by the covenenant

1. Inequitable for the original purchaser to be able to buy land at a reduced price b/c of restriction and then resell the land the next day at a higher price b/c his buyer wasn’t so burdened.

4. Issues of Enforcement
a. May imply a reciprocal negative covenant benefiting and burdening all properties on the lot (relates to Notice requirement)
i. Sanborn v. McLean: D’s own lot (no restriction in deed) and started to build gas station there.  Many previous lots conveyed had restriction for residential use only!  Neighbors sue for injunction.  D’s claim their title has no trace of the restriction and that they had no notice.
1. Note: this case is tricky b/c there is no actual promise made between original parties (restriction mistakenly left out of deed)
a. Court calls this a “negative reciprocal easement”, but better to think of as an equitable servitude: not in writing (jurisdictions vary on whether this is required for equitable serv.), and horizontal privity appears to be missing as a result?
2. Still, court says negative reciprocal covenant can be implied!!
a. Where one lot is sold with restrictions, the restriction becomes reciprocal and all lots are so burdened (and benefited)

b. Record Notice: when you go up chain of title and find a common grantor (granted more land himself than he granted out to you) ( NEED TO LOOK AT OTHER DEEDS OUT!

i. If prior lots were burdened, so is yours!

ii. Issues to consider in drawing the implication

1. Inquiry Notice: D’s should have seen that every lot was residential!!

a. Might be grounds to imply covenant on its own

b. Might require that you check deeds especially carefully

c. Might even require that you contact neighbors and ask about alternative potential uses

2. common plan contributes to implication of neg. reciprocal covenant

a. UBP: uniform building plan

i. Doesn’t have to be “uniform” per se
ii. Can allow range of uses within common framework

iii. Must be universal: burden all the lots in some way (ballpark reciprocity)

b. The plan is essentially a promise to the buyer that he will be protected in future by having all lots similarly restricted

iii. Declaration for Columbia, MD: Can avoid this problem by use of a strawman to make sure that the original plot of land is burdened in its entirety ( this way covenant will definitely show up in chain of title
1. Conveyance: HRD (owns land) ( CPRA (add restrictions) ( C. Aileen Ames (strawman) ( HRD (land now burdened)
b. Maintenance fees touch and concern the property, and an agent of the beneficiary satisfies vertical privity requirement
i. Neponsit Property Owners Assn v. Emigrant Industrial Savings: P, assignee of Neponsit Realty sought to foreclose upon lien on D’s land.  Lien arose from a covenant in conveyance to D’s predecessor in title (D’s lease stated that all prior restrictions applied).  Lien: Property subject to an annual charge ($4) which then became a lien if unpaid.  Said to run with land and construed as real covenants.
1. A maintenance fee for public purposes of upkeep, touches and concerns the land, as owners received the right of way over all the public spaces (roads, etc.) of the development and directly benefited from the use of the fee ( shared interest
2. P, acting as agent and representative for the property owners, even if created solely as assignee of the benefit of the covenant (with no interest of its own in the covenant), still meets vertical privity req’t.
a. No grantor/grantee relationship, but 3rd party beneficiary is ok!

b. FU’s take: court values substance over form

i. Court also probably prefers the association suing over numerous individual suits by homeowners

ii. Counter: there’s predictability in form over substance

c. Alternately, realty company might have gotten around privity issue by selling roads to the homeowner’s association!  
c. Public policy limitations on the scope of covenants and the way that the court enforces those limitations.
i. Hill v. Community of Damien Molokai: D leased residence in planned subdivision to be used as a group home for 4 unrelated individuals with AIDS.  P’s (neighbors) noticed increased traffic and challenged the group home as violating a restrictive covenant limiting use to “single-family” residences.
1. Court held that the covenant was not violated, and that the existing use was consistent with a single-family residence
a. Use of property is consistent with creating a normal family atmosphere (shared meals; financial, emotional & social support) ( makes it different from an institutional facility and therefore doesn’t violate the covenant

b. Family: Court looks to local zoning ordinance and to public policy to support broad definition of family

i. Policy: favors including small group homes in definition of family (single housekeeping unit)
c. Traffic Issue: the covenant wasn’t aimed at traffic or parking space.  Purpose was to regulate structural appearance and use, so this issue is irrelevant.

2. Court also held violation of Fair Housing Act was additional, alternative ground on which to find for D’s (2 of 3 separate grounds were applicable)
a. Discriminatory intent: none proven

b. Disparate impact: discriminatory effect by denying housing to the handicapped (need outweighs P’s interest in not having traffic on the block)

c. Reasonable accommodation: Since application of the covenant denied housing to the handicapped, P was required to make a reasonable application (here, would have been to not enforce the covenant)

3. Note: as a practical matter, after this case, neighbors continued to harass the residents, and D eventually gave up the home.
ii. Note: Court discusses rules of interpretation for a real covenant: 

1. Court resolves ambiguous language in favor of free enjoyment of land

2. Will not imply restrictions into the covenant

3. Interpret covenant reasonably but strictly, using plain meanings (really? Doesn’t seem like plain meaning here)
d. Covenant might be terminated under the changed conditions doctrine: if conditions in neighborhood of burdened land have so substantially changed that intended benefits of covenant no longer can be realized, covenant may be unenforceable

i. Example: covenant for residential use only, where entire surrounding area becomes commercial, and land would be much more valuable if it could be sold for commercial use 

ii. FU’s take: stupid rationale ( undermines the whole point of the covenant…have the convenant precisely as a protection against future events 

1. Nuisance-like balancing:  If you don’t enforce b/c cost of enforcing is greater than the benefit, what’s the point of the covenant??

2. Courts do it anyway!

a. Implication: Wisdom of having courts make basic decisions and go into economic analysis?

b. Nothing wrong with economic analysis if you do it right, but no reason to expect judges to do it right!
5. What May be Regulated?
a. Rights of Homeowners Associations / Architectural Committees to approve or disapprove of a home in the community
i. Rhue v. Cheyenne Homes: Rhue wanted to move a Spanish-style into a neighborhood, and Cheyenne Homes sued to prevent.  There was a restriction in a protective covenant that said any building in the subdivision must be approved by the Architectural Committee (though there were no other standards).  All other homes were modern, split level homes (approved).

1. Court holds restrictive covenant valid, which gave Architectural Committee discretion to approve any construction plans, despite not having any set standards for the approval/disapproval

2. Requirements for validity:

a. Purpose must be clear (here, to protect property values)

b. Refusal to approve must be reasonable, made in good faith, and must not be arbitrary or capricious
i. Here, there was evidence that house was “not compatible” with surrounding houses

ii. Evidence that it would devalue property values

3. FU’s Take: Rhue sets no standards whatsoever, BUT raises the issue of inquiry notice ( Rue saw the style of every other house!!  Should have known?
ii. Davis v. Huey: D wanted to build home near plot line (in line with article in the covenant, setting specified distance), but was denied.  Other homes in the development in middle of plots.  Committee though it looked weird and would obstruct neighbors’ views.  Restriction in covenant said Architectural Committee may base approval on any grounds, including purely aesthetic.
1. Covenants, within reasonable bounds (& using clear language), are valid insofar as they furnish adequate notice to the owner of the special restriction sought to be enforced

2. Court allows house according to plan: exceeded the developer’s authority under the restrictive covenant b/c adequate notice not provided
a. Rationale: Ch. 7 lays out detailed restrictions on how to place house, and Davis totally complied with these specific rules (negative implication that if you comply with those, the building would be ok)

b. No language in restriction would place owner on notice that his lot was subject to standards stricter than the rules in Ch. 7

3. Note: court seems to indicate that prior decisions of owners is not a valid basis for notice as it is found nowhere in Davis’s chain of title or instrument of record (maybe a different story if guidelines not specifically laid out?)
iii. Comparing the Cases

1. Rue: seems to show that covenants can be implied 

a. In the absence of specific rules, first people come in and establish set of styles

b. Seems to be possible that those original people can establish their preferences and thereby obtain a negative easement over the undeveloped land

2. Davis: might be an exception to this rule where the covenant DOES provide specific rules, will override the inquiry notice one might gain by just looking around.
b. Right of a condo tenant to challenge a restrictive covenant
i. Nahrstedt v. Lakeside Village Condo. Assoc: P sued for declaration that she could keep her cats in her condo notwithstanding the restrictions imposed by the recorded covenants, conditions & restrictions (CCRs).  
1. Rule: CA statute declares that CCRs in common interest developments are enforceable unless unreasonable. (presumption of validity to preserve “stable and predictable living environment”)
a. Note: without such statutory guidance, states often have an “enforceable if reasonable” standard

b. Nature of the beast that each owner gives up a little freedom

2. Limitations: reasonableness (burden must not substantially outweigh the benefit); must be enforced uniformly; can’t violate public policy

3. Court concludes that covenant should be enforced b/c it is rationally related to the legitimate goals of health, sanitation and noise control.

a. Unreasonable burden: must approach from the perspective of development as a whole (not just individual owner)

4. Policy: Court suggests that the situation favors a formal approach!
a. Limits courts’ burden to decide hard, fact-intensive disputes

i. Discouraging lawsuits in this context also important b/c the legal fees end up being paid by all the owners through an increase in Association fees - fairness

b. Protects majority owners’ reliance interest in enforceability of covenant (protects those who paid premium for such restrictions)
c. Recognizes that CC&Rs voluntarily accepted in the first place  

i. Counter: might question whether person really had a choice, or even noticed
5. Dissent: majority takes too strict a view of the presumptive validity and neglects the benefits that inure to pet ownership!

6. Policy Discussion
a. American society is particularly unstable and receptive to change (market mentality)
i. One of the responses to this instability is Homeowners Associations

ii. Might think about these developments as a further way that people can control their lives and make choices about where/how they want to live

1. Protects property values
2. Protects free choice

b. Justified for court to come in and take away choice of people to live in a place under conditions they chose?  (e.g., where there are no pets)

i. Idea that you are signing a document that may subject you to the arbitrary decisions of third parties ( hesitancy of courts to enforce arbitrary power

1. Paternalistic ( paternalism can be a good thing; gov’t anticipates problems of its citizens and take actions

ii. Courts will particularly hesitate to enforce covenant when the benefit to the covenantee is unclear

1. Example: Rhue or Davis (Unclear what the benefit to the covenantees (other homeowners) is of not having a Spanish style house in the neighborhood)

2. Lack of clarity of the benefit that makes benefit always seem to slide into money ( Money always a benefit that’s recognized, even if it’s taste that creates the monetary benefit (e.g., depressed home value)
PUBLIC
C. NUISANCE

1. General
a. Private Nuisance (Restatement of Torts, 2d): A non-trespassory invasion of another’s interest in the private use and enjoyment of the land.  This includes any disturbance of the enjoyment of property

i. Intentional: acting with purpose of causing the harm, or even with the knowledge that harm is certain to result.

ii. Unreasonable: Ambiguous standard that may encompass several factors in weighing the appropriateness of the use and the gravity of the harm

iii. Substantial interference: Slight inconveniences or petty annoyances not enough to create nuisance liability (nor can the harm be the result of a particular unique sensitivity)
b. Public Nuisance: 

i. Unreasonable interference with a right common to the general public
ii. Spur: says the difference from a private nuisance is generally only one of degree (affects more people, or an entire community)

iii. Note: Spur case is both private and public nuisance

c. Landowner does not have an absolute or unlimited right to use the land in a way which injures the rights of others.  The rights of neighboring landowners are relative; the uses by one must not unreasonably impair the uses or enjoyment of the other.

i. Doesn’t have to be something inherently bad or illegal (nuisance per se); might just be the right thing in the wrong place (like “a pig in the parlor”)

ii. May be temporary or permanent nuisance

d. Traditional distinction between nuisance and trespass: physical nature of the invasion
i. Physical interference: trespass (e.g., Sanderson not a nuisance case b/c it deals with water (physical))

ii. Non-physical: nuisance (light, noise, gas, “Fear and loathing”)

iii. Note: There has been some merging of the doctrines due to scientific knowledge about the nature of atoms, etc.
2. Two Tests: Restatement (Balancing) & Threshold
a. Balance of Utilities (Restatement approach): Balance the utility of D’s conduct with the gravity of the harm.
i. Rationale: no normatively preferable use ( just have to decide which has greater utility under the circumstances (with elements of fairness mixed in?  e.g., coming to the nuisance?)
ii. Prah v. Maretti: Prah (P) built solar home (kind of close to adjacent plot).  D bought adjacent lot to build house.  P told D about solar panels and asked D to build so as not to obstruct solar access.  D got his plans approved by Arch. Committee, but changed grading after approval (still compliant with zoning).  House ended up blocking panels.  P sued to enjoin and for damages.
1. Landowner’s compliance with zoning laws does not automatically bar a nuisance claim ( court remands for balancing test.
2. Factors: Balancing utility of D’s conduct with the gravity of the harm

a. Extent of harm & social value of nuisance / existing use (Policy: encourage alternate forms of energy; energy crisis)
b. Suitability to locality in question (e.g., consistency with character of the neighborhood)
c. Burden to eliminate nuisance / Impracticability to change

i. Balancing of harms (benefit of having home in that exact spot vs. harm of having to find new energy collection system)

ii. Economics: cost of new energy source vs. cost of restarting construction (new plans, etc.)
1. Cheapest cost avoider:  easiest for new home coming in to see the panels and avoid them

2. Counter: Prah could have put his house on the northern edge of his lot (to create greatest access to sunlight)

d. Issue of notice: D had notice before building, but not before buying  (would help to have a registry of some sort?)

3. FU’s Take: Maybe this isn’t something a court should be doing 

a. Capacity argument: polycentric problem not appropriate for court (weighing effects on gas industry, benefits of  solar energy, effects on future solar/non-solar panel users in terms of land prices, etc.)

i. Practical answer: legislature can always change it back if they want.  Might force them to act?

4. Dissent: Landowner’s right to use his property within the limits of ordinances, statutes, and restrictions of record where such use is necessary to serve his legitimate needs is a fundamental precept of a free society. No evidence of notice prior to buying the property!! 
5. Note: compare to Parker and Edgarton.  Court notes that the P&E reasoning is outdated:  The court takes away the absolute ownership right to infringe on sunlight and replaces it with the reasonable use test.  (case definitely shows that there’s no problem with sunlight being object of property)
a. Previous rationale for not allowing action on blocking lights
i. Guard right to use your land so long as you didn’t cause physical damage to neighbor

ii. Sunlight had only been valued for aesthetic purposes

iii. Interest in not holding back land development
b. Court says these rationales no longer hold (land increasingly regulated, light has taken on new meaning as an energy source, and need for rapid development not as strong)
iii. Estancias Dallas Corp. v. Schultz: P (Schultz) lived in house next door to D’s apartment building.  D’s A/C units made substantial noise, and so P’s couldn’t use their backyard, etc.  D could have installed individual units when first building, but saved $40,000 by installing main unit for entire building.  P sought injunction.

1. Court relies on implied balancing of the equities (from lower court ruling) and finds for P
a. Court notes that the harm is substantial (interfered with backyard use, and even sleep!)

b. Court also notes D could have avoided this in the first place

c. No necessity of public interest to allow continuing nuisance (i.e.,  no shortage of apartment housing in Houston)

2. Court doesn’t strictly look at the economics (would have favored D)

a. Loss in P’s property value: 25-50% ($10-15k)

b. Cost to install new system: $150-200k (though, would have cost only $40k more to do it originally)
c. FU’s take: maybe court doesn’t really believe the numbers! (raises question of institutional capacity?)

3. Note: court grants an injunction, but that doesn’t necessarily end things ( injunctions are for sale (might lead to negotiation)

a. Court might’ve limited remedy to damages, thereby causing D to decide if it’s worth it to pay or abate the nuisance (efficient and fair)

i. Counter: might relegate P to series of lawsuits!
iv. FU’s Take: Utility is an amorphous concept that’s almost completely subjective: “does no work”

1. Hard to make decisions on such an amorphous standard
2. Utility can be anything (e.g., only monetary value?  Seems broader, but how do you measure personal utility outside of market values?)
3. Goes back to criticism of Demsetz: If you definite utility broadly, it just means people do what they want to do b/c they want to do it
b. Intentional + unreasonable interference beyond threshold
i. Threshold Test: Interference is unreasonable based on the level of interference that results from the conduct

1. Looks for a severe harm that is greater than should be tolerated without compensation (as opposed to balancing harms/utilities)

2. Rationale: Start off with some vision of what the property use should be like ( everything that deviates is actionable
ii. Morgan v. High Penn Oil: P (owns property with home, restaurant and trailers) brings action to get temporary damages for private nuisance and injunction to prevent D from emitting nauseating gases and odors from its oil refinery (makes P and renters sick; unable to enjoy outdoor use of land)

1. Court holds that D intentionally and unreasonably caused noxious gas to impair neighbors’ use and enjoyment of their property
a. Where there is intent to continue the nuisance, must enjoin.
b. P also entitled to temporary damages for past harms
2. Court distinguishes intentional and unintentional nuisance 
a. Unintentional: liability if negligent, reckless or ultrahazardous

b. Intentional (purpose/substantially certain): liability if substantial and unreasonable ( here’s it’s considered intentional
3. Note: unclear what view of unreasonableness court uses here (though seems to ignore the public utility of an oil refinery)
3. Damages
a. Permanent Damages: in lieu of an injunction
i. Boomer v. Atlantic Cement Co: Cement company plant’s operations cause injury to neighbors: smoke, dirt and vibration.  P’s obtain nuisance finding at trial, but court refuses to enjoin D’s conduct.  P’s appeal.
1. Court awards permanent damages: Court rejects injunction as it would force the cement plant to close and thereby harm the public (cement important to commerce)
a. D required to pay damages or injunction will lie

b. Permanent damage: includes past and future damage (precludes further recovery by P’s)

c. Court notes that it is not well-equipped to solve the broader issue of how best to control air pollution!

i. Issue: are they really well-equipped to measure what permanent damages are? (hard to quantify?)

2. Note: Granting injunction outright, might lead to bargaining, but it would be an inefficient situation due to high transaction costs

a. Bi-lateral monopoly situation (P’s could hold out)

b. Substantial bargaining range (between harm to P’s and the cost of shutting factory down completely)

3. Dissent: this approach basically licenses a continuing wrong and impairs the incentive of D to abate the nuisance!

b. Compensated injunction: Mixed, equity-based approach
i. Spur Industries v. Del E. Webb Development: D had owned and operated feedlot for many years.  P came in and built residential development.  Development expanded south, and odor from D’s feedlot became a problem.  P sued to enjoin operation of feedlot b/c it was a public nuisance
1. Even if the operation was previously lawful and not a nuisance per se, changing conditions can render such operation a nuisance

2. Historically, P’s “coming to the nuisance” would be a defense 

a. Where the harm is public nuisance (injurious to the public health), will grant the injunction anyway!

i. Court says that had the harm merely been to the developer alone, would have been valid defense!

b. Still, since P did bring the nuisance upon himself to a degree, and was a developer (who was taking advantage of low land prices when he moved there), court orders that P must indemnify D for the cost of moving business.

c. Note: Generally, courts less receptive to the “coming to the nuisance” defense, anyway; why should D’s prior use (first in time) totally cut off new uses and stifle development?

ii. FU’s Take: doesn’t have much trouble with just calling it a nuisance, period.
1. Fairly well-established view of property rights, including freedom from smell, cement dust, etc. (normatively prototypical use of land)

2. When you interfere with those rights, AND if you’re making a profit from that use, doesn’t seem like there should be a problem with at least making the person producing the nuisance pay for it!
a. Why should first in time give you such an advantage?

b. Could have bought up more land to begin with!
D. ZONING
1. General
a. Zoning: Segregation of land use into different areas

i. Can be used to set up residential, commercial, industrial districts, etc.

ii. Can be use to regulate the density of human population

iii. Can set limits on building heights, area, setbacks, etc.
b. Police Power: power to zone comes through the police powers of the state
i. Includes power to protect public health, safety, morals & general welfare

ii. Local municipalities derive the power from “enabling statutes”
c. Process:  City typically first creates a “comprehensive plan” (after conducting survey and gaining insight into current and future uses) (broad, legislative function)
i. 2nd step is to write the actual ordinances
ii. No plan is going to perfectly anticipate the future of the community, so safety valves built in!!

1. Amendments: changing the vision of the comprehensive plan (e.g., anticipates more commercial, less industrial)

a. Legislative act requiring broad policy considerations

b. Should be done in the abstract

2. Variances: application of particular standard to particular circumstance

a. Adjudicative act

b. Classic variance would include making an exception to set-back restrictions on a corner lot (constitutionally required!)

i. Other kinds of variances are possible, though (give-me-a-break type situation, short of Const. req’t)

3. Special exceptions: grants board discretion in specific cases

a. Clear set of uses that are previously anticipated (different from the non-constitutionally required variance)

b. Special exceptions: uses for churches, community halls, schools, etc.

c. If you’re looking for change, better to have a special exception available (otherwise, have to prove hardship)

4. Prior non-conforming uses: new zoning laws must account for prior uses, so as to give time for use to change

a. Amount of time required to be given varies with the difficulty in changing the use
d. Important Theme (throughout zoning, and into takings): tension between the enforcement of the police power for general welfare and impact on individuals who have to bear a disproportionate part of the burden of achieving that general welfare

i. Zoning essentially a way for the government to get something for nothing
ii. Issue of majority rule vs. minority rights (political question?)
2. General Constitutionality of Zoning
a. Village of Euclid v. Ambler Realty: Town established zoning ordinance which separated land use into multiple districts (use, area, height).  P’s land was divided among 3 different districts.  P sued to challenge the zoning ordinance (prevented him from using the entire parcel for industrial purposes)
i. Court upholds zoning law as a valid exercise of state’s police power
1. Doesn’t deprive P of Due Process
2. Such laws will be presumed valid ( so long as the validity is “fairly debatable, legislative judgment must be allowed to control”

3. Note: court ignores the takings issue in the case (diminution in value of P’s land as a result of the zoning)
ii. Power to zone is similar to rationale for abating nuisance (pigs in the parlor problem) ( both address the same basic types of issue
1. Court has no difficulty with industrial uses being separated from residential uses, or with separating single family homes from apartment buildings

2. Court finds that such separations, even if sometimes overly inclusive (e.g.., might prevent a harmless business from being in a residential zone), is rationally related to valid state interest
a. Segregation of uses helps provide optimal fire safety services

b. Reduces noise in residential neighborhoods

c. Generally creates more favorable environment to raise children
3. Size and height requirements: court doesn’t address how a smaller house is a nuisance to a larger house next door (the area regulation) as that wasn’t an issue in this case ( court leaves it to future cases to challenge specific provisions

3. Expanding the Reach of Zoning
a. Zoning may enforce aesthetic regulations to promote general welfare
       Preservation of PROPERTY VALUE:
i. State ex rel Stoyanoff v. Berkley: P applied for permit to build house.  Complied with zoning ordinance as far as he could tell, but Board said it didn’t fit with the character of the neighborhood (weird-looking house).

1. Court upholds the ordinance to prevent the building of the house on aesthetic grounds under the rationale that the zoning board has the power to protect housing prices (well within police power)

a. House considered “grotesque” and substantially differed in character from all other houses in the neighborhood

b. Evidence from experts that house would decrease property values if it was built (FU’s take: “expert” was a residential builder who built the typical kinds of houses found there (bias?))

2. Court holds that it is not an impermissible delegation of power for the architectural board to be composed of three architects

a. Standards in the statute are sufficiently specific to guide board

b. Judicial restraints on board: procedural requirements; decision can’t be arbitrary or unreasonable
c. Issues of minority rights in relation to the majority’s vision of how community should look?
      PURELY AESTHETIC regulation is allowable too, but requires clear standard
ii. Berman v. Parker: Supreme court expands notion of general welfare to include purely aesthetic regulation as legitimate goal within the police power (note case)

1. Public welfare includes values that are “spiritual as well as physical, aesthetic as well as monetary…w/i power of legislature to determine that the community be beautiful as well as healthy, spacious as well as clean, well-balanced as well as carefully patrolled.”

2. Most jurisdictions follow this rule, though some still rely on property values
iii. Anderson v. City of Issaquah: P wants to build store in commercial area, but Board denies b/c supposedly didn’t fit with aesthetic standard of the area (he revised several times and spent $150k, but Board still wouldn’t approve)

1. Aesthetics are an appropriate component for land use governance, but they can and must be drafted to provide adequate guidance

2. Court holds that the ordinance is an impermissibly vague standard
a. Example language: appropriate proportions; harmonious; interesting; monotony should be avoided
b. Court says this doesn’t provide meaningful guidance to applicants, design professionals, or even the Board itself!

3. Applicants can’t be required to guess as to acceptable designs by driving up and down the block looking at “good and bad” examples
a. Commissioners enforced their own private views of good standards as opposed to standards in the regulation

i. “Rule by man rather than rule by law”

b. Procedural safeguards not enough to save ordinance when it’s invalid on its face

iv. Compare: PRIVATE restrictive covenants: specific standards are not required.  Private Arch. Comm. need only avoid acting arbitrarily or unreasonably.
1. Black letter: on review, ZONING committee has to have substantial evidence favoring its decision & has to follow the criteria set forth in the zoning ordinance

a. FU’s take: Problem with black letter law: substantial evidence seems to be missing quite frequently (e.g., Stoyanoff?)

b. Zoning ordinances can’t infringe on First Amendment rights
i. City of Ladue v. Gilleo: P tries to put up anti-Gulf War sign in her home window.  Town’s ordinance bans such signs b/c their proliferation creates visual clutter, may lead to decline in property values, and/or traffic and safety hazards.  Ordinance bans all signs except those falling under 10 specific exemptions: for sale, church, commercial signs in commercial areas, etc.
1. Courts holds that the ordinance violate her First Amendment right to freedom of expression
a. Exemptions demonstrate that there are at least some uses which outweigh the harm of potential clutter

2. Court particularly concerned about banning an entire medium of expression (for which they don’t believe adequate substitutes exist)

a. Goes beyond mere regulation of time and place (i.e., argues against the idea that  P could merely display message on hand-held billboard, make phone calls, or take out advertisements)

b. Signs on property carry unique message and should be highly protected (political speech is a highly pivotal form of speech)

i. Location sends message about the “speaker”

ii. Unusually cheap and convenient form of expression

iii. Special respect for liberty in the home

ii. Note: Supreme court has upheld zoning that either dispersed adult theaters away from residential areas or concentrated them in specific areas, on the ground that they were merely “time and place” restrictions narrowly tailored to affect only those establishments with risk of unwanted secondary effects

c.  “Family” zoning laws (regulating household composition) are permissible

i. Village of Belle Terre v. Boraas: Ordinance limited land use to one-family dwellings, excluding lodging, boarding, fraternity, or multiple-dwelling houses.  “Family” defined as one or more people related by blood or marriage, or 2 people living together as a single housekeeping unit.  Six students rented house there and challenged the ordinance as unconstitutional.
1. Court holds that the ordinance is valid as it doesn’t abridge any constitutionally protected right
a. Changing def’n of family is legislative, not judicial function

2. Police power may be used to protect family values, youth values and the blessings of quiet seclusion and clean air
3. Dissent: ordinance violates equal protection rights and unnecessarily burdens P’s right to free association.  Ordinance both under-inclusive (regulates only unrelated home density) and over-inclusive (even if 3 unrelated people had only one income and no cars, would be banned)
ii. Moore v. City of East Cleveland: SCOTUS struck down a statute that defined “family” to include no more than one set of grandchildren as impermissibly infringing on the sanctity of the family
iii. City of Edmonds v. Oxford House: D opened a group home for 10-12 alcoholics.  P’s zoning ordinance for single-family dwellings defines “family” as any number of persons related by genetics, marriage, or a group of five or fewer unrelated persons.  D sought reasonable accommodation from P, under Fair Housing Act (FHA).  P claimed it was exempted from FHA (didn’t apply to regulations on “maximum number of occupants”
1. Court holds that this ordinance doesn’t set a maximum number of occupants, but merely defines family (unlimited numbers of related individuals may live together)
a. Court only decides this threshold issue
b. Remands for determination on reasonable accommodation

2. Court also notes that family composition rules are essential to maintain single-family use restrictions, which are valid exercises of the police power to achieve legitimate state interests

d. Exclusionary Zoning: 
i. Exclusionary zoning: use of zoning requirements to separate and exclude entire classes of people (e.g., zoning for upper class types of buildings so as to keep out the poor).  Examples…
1. Minimum housing costs

2. Minimum house sizes or lot sizes

3. Prohibitions on trailers or multi-family housing
ii. Southern Burlington NAACP v. Mt. Laurel: minority groups, among others, sued township for unlawfully excluding low and moderate income residents from the town.  Zoning laws in the town had the practical effect of allowing only upscale, expensive dwellings that were unaffordable to these groups.
1. Fair share test: any zoning ordinance with exclusionary impact must be scrutinized in light of the housing needs of entire region.  Developing communities must have their fair share of low and moderate income residents.
2. D’s existing ordinance was considered facially invalid, as against the general welfare

a. Impermissible to totally keep out families with children, and over-zone for industrial use where it’s not needed/used.

b. Municipality cannot justify such exclusionary zoning on the basis of financial reasons (i.e., to maintain a good tax base and thereby keep property values high)
i. Such concerns are outweighed by the basic importance of housing for all classes!

c. As municipalities derive their zoning power from the state, the general welfare must broadly include regional interests

3. Municipality must provide opportunity for adequate low and moderate income housing , extending at least to its fair share of wider regional needs

4. Remedy: court did not invalidate entire ordinance, but requested that town make required changes to obtain consistency with the judgment.  Court also decided it was not necessary to approve the new plan (giving town full opportunity to craft an appropriate remedy itself)

iii. Note: After the case, the township never really complied with the judgment

1. Mount Laurel II: Need for a more hand-on approach

a. Court decides without a strong judicial hand, there would be only paper, process and litigation

b. Not enough to simply remove barrier to low-cost construction; court required affirmative measures and to assist developers in obtaining state and federal aid for such goals

2. FU’s take: Case doesn’t mean that the gov’t can’t still put DRASTIC limitations on property use; just has to be part of a rational and comprehensive plan (and not just to benefit the tax base exclusively)

a. Also speaks to the difficulty of using the law as an instrument for social change at times (results took 26 years here!)

e. Zoning as a taking: must be rationally related to a legitimate public interest

i. Easttown II: Case in which developer challenged zoning ordinance which required 4 acre lots as a taking (large lots might be expensive, but still significantly less valuable to a developer who wants to be able to do whatever he wants with land)

1. Court says the reasons for the regulation have to make sense

2. Given regulation doesn’t have to be the only possible option, or even the best way to do it, but has to be rational

a. Town argued that 4 acre lots gave public a lot of open space

i. Court says there is no open space for the public…just widely separated big houses ( NOT the same thing

ii. No rational nexus between the two things

3. Takings argument: that property value diminished too much
IV. TAKINGS: EMINENT DOMAIN
1. Takings Generally: “Public Use” and “Just Compensation”
Eminent Domain: Power of the government to take privately owned land for public use with just compensation
a.  “Public Use”: 
i. Hawaii Housing Authority v. Midkiff: Land ownership highly concentrated (inflated prices and created market inefficiency), so state passed Land Reform Act, creating procedure to condemn residential tracts, compensate owners, and sell land to existing lessees.  P’s land condemned, and price negations broke down.  P sued for declaration that Act was unconstitutional.
1. Even if publicly geared exercise of eminent domain results in the transfer of land to private parties, doesn’t make it “private use”
a. Government itself doesn’t have to use land to legitimate a taking 

b. Only the purpose must pass scrutiny

2. Presumption of validity: Courts should defer to legislative determination of public use, so long as compensated taking is rationally related to conceivable public purpose

a. Attempt to de-concentrate ownership to prevent inefficiencies in the housing market is a classic exercise of state police power
b. Rational approach to fix problem ( shouldn’t second guess
3. Note: Broad interpretation of the taking power ( public use is coterminous with the police power
a. Issue: typically a valid exercise of the police power was thought to represent the bounds of what takings ought not to be compensated (though here, compensation not the issue)
4. Criticism (Epstein): Wouldn’t allow a reversion from the lessor to the lessee that if it was only 1:1, so why can you do it only b/c there is a few lessors and many lessees (i.e, multiplying purely private transaction across a state doesn’t make it public…FU’s take: But doesn’t it?)
ii. Poletown Neighborhood Council v. City of Detroit: Detroit planned to condemn a residential neighborhood (not a slum), clear land and convey it to GM for construction of a plant.  P’s sued to prevent this as a private use.
1. Court held that despite the GM being a significant beneficiary, the primary purpose of the transaction was to alleviate unemployment and revitalize the city’s economic base (“clearly” a public use)

2. Dissent: felt the result was extraordinary, and that any public benefit was incidental to the private use of the property

3. Note: subtext here is that GM basically had Detroit over a barrel, threatening to leave otherwise, and getting its every demand granted

iii. City of Oakland v. Oakland Raiders: city tried to “take” the Oakland Raiders for public use, to prevent team from leaving the city.  Court notes that it would be ok to take land for a stadium (promotion of spectator sports is an appropriate function of gov’t).  Court questions whether there is a substantial difference between managing/owning a property and a team (case decided on other grounds, though)
iv. Bailey v. City of Mesa (AZ): rare case in which court said beneficial use not necessary public use.  Usually, courts will view “public use” VERY broadly.

b. “Just Compensation”: 
i. Rationales for Compensation

1. Doctrinal:  Requirement granted by 5th Amendment and extended to states through the 14th Amendment

2. Economic: Protection of private entitlements encourages optimal level of investment and also limits power of state to expand (b/c it has to pay for resources consumed)

a. Idea is that private investors would otherwise fear that government would snatch away the fruits of their investment, so why bother?

b. Related to ideas of DeSoto/Shihata
ii. Compensation not always such an ingrained right: States often took land without compensation prior to 14th Amendment

1. Cynical view: they weren’t required to

2. Alternately: building road over someone’s land actually makes their land more valuable!  Why should you pay?

3. However, compensation also occurred as well (where there wasn’t an improvement to property values?)

a. Rationale: it’s insane not to!!  (e.g., china didn’t have such a requirement, but did it anyway)
b. FU’s take: doesn’t believe in “bad man” theory of society b/c of politics!  If you constantly rip people off unfairly, it’s going to make for a difficult regime

iii. Measurement: Typically provided by market value, though might argue that market value doesn’t fully compensate (idiosyncratic/personal valuations?)

1. Counter: such alternate values might be impossibly difficult to measure and thus base any standards on
2. “Categorical” Rules
a. Permanent Physical Occupation: ALWAYS a compensable taking
i. Loretto v. Teleprompter Manhattan CATV: Gov’t regulation stated that cable operators could run wires on the roofs of buildings, and owner may not demand payment in excess of reasonable amount determined by NY law ($1).  Prior to 1973, company routinely compensated at 5% of gross revenues.
1. Permanent physical occupation is a taking and must be compensated.
a. Need not examine how minor the occupation or economic impact is
b. The public utility of such an occupation is likewise irrelevant

2. Dissent (Blackmun): court should avoid per se takings rules, in favor of multi-factor balancing tests (what is “permanent”?  e.g., what if CATV wanted to keep cables there so long as building is residential?)

ii. United States v. Causby: Gov’t took flight plan over Causby’s chicken farm.  Planes come in so low and make so much noise, that chickens can’t take it and die.
1. Court says this is a taking: planes come so low that they are in a sense making a direct use of his land; made it impossible for him and chickens to be there at the same time
b. Noxious Use / Harm Test: prevention of noxious/harmful use is a valid exercise of police power and is non-compensable
i. Hadachek v. Sebastian: P convicted of misdemeanor for operating a brick kiln in violation of LA zoning regulation.  Property had particularly unique clay that was perfect for making bricks (no one was around when P first bought, and land wasn’t even part of the city).  Prohibitively costly to transport clay elsewhere.  P sued, claiming the ordinance deprived him of his property without compensation (reduced value from $800k to $60k, or less).
1. State can prohibit noxious use without giving compensation
2. Essential that city has power to change its laws to prohibit existing uses (would otherwise stifle development)
a. Police power can be used to regulate a business that is not a nuisance per se (court treats a brickyard as a nuisance)

b. City can therefore, regulate D’s use of his property

3. Court notes that the ordinance doesn’t totally deprive P of his property: he can still remove the clay, just can’t make the bricks there
4. FU’s take: why should first in time grant you a permanent right to your existing use?  If your use is potentially harmful to other uses at some point in the future, just buy more land in the first place (could always resell the land with an easement, if he wanted)
a. Internalizes the full cost of the operation!
b. On the other hand, might consider types of people who would live near brickyard (land is cheap) ( getting rid of Hadachek only ends up costing these people more money?

ii. Similarly, arbitral/enterprise exercise of state police power also non-compensable
1. Miller v. Schoene: state regulation required owners of infected red cedar trees to cut them down to protect apple orchards
a. Looking at two arguably non-noxious uses that can’t co-exist

b. State needed to arbitrate between the 2 uses, and chose apple trees (protects important commerce in VA)

c. Needs only be a rational, non-arbitrary choice and there is no need to compensate
iii. Conferring a Benefit for the Public: when conferring a benefit for the public, must compensate for the burden imposed on a specific class
1. Causby: another way to think about the case (besides physical occupation):  Gov’t wants to have airport and is basically taking land to be part of that public good, so must compensate
a. By not buying property, state would basically be making him contribute his land to the public good of providing the airport without paying for it!

2. Wetlands example: suppose that in areas around certain national parks, hunting of certain species and/or certain activities declared illegal (road building, mining, etc), even on private property.

a. If the purpose of declaring those areas ecologically endangered isn’t really to prevent harmful uses, but rather to protect animal populations for public benefit ( compensable
b. On the other hands, some courts might view the uses as noxious uses anyway ( non-compensable
3. DISTINGUISHABLE??? Curbing a public bad (non-compensable) vs. expropriating a public good (compensable)

a. Criticism (Michelman): such a distinction not without ambiguity (hard to differentiate between preventing the harm and conferring a benefit).  Says you need a benchmark of “neutral” conduct 

i. FU’s take: Seems clear what a normal use is (previous experience, culture, expectations) ( not value-free, but when have we lived in a value-free society? (see Spur)
ii. Fairness: should real difference be one of future expectation?  Might argue that it’s only fair NOT to compensate where owner reasonably should have foreseen the change in regulation (i.e., price he paid would already reflect the economic impact of the regulation)
c. Complete and total diminution in value: compensable (unless…)
i. Lucas v. South Carolina Coastal Council: P purchased 2 beachfront lots in SC on which he planned to build single family homes.  Later legislation barred such development.  P sued as a taking (trial court determined his property value was totally diminished, though SC S. Ct. felt bound to accept legislature’s definition of the public interest and didn’t compensate)
1. Regulations that deny property owner all “economically viable use of his land” represent a categorical case where compensation is due, no matter the public interest in the regulation

a. Rationale: where there’s no productive/economic value left in land (extraordinary circumstance), hard to take usual presumption that gov’t is simply “adjusting the benefits & burdens of economic life.”

i. Also: weak circumstances to employ functional rationale (mentioned in Penn Coal) for not compensating, that gov’t shouldn’t have to pay for every diminution in value created) 
b. EXCEPTION: mere ‘noxious use’ not enough to overcome burden to compensate, BUT if the state’s decree is a regulation of what would otherwise previously have been grounds for common law nuisance, no compensation due! (even if total diminution)
2. Dissent (Blackmun): “court uses a missile to kill a mouse”

a. Court unnecessarily creates a categorical rule when multifactor balancing test is more appropriate (opinion understates the importance of the police power and deference to legislatures)

3. Note: partially overrules the noxious use doctrine?

a. Noxious (but non-nuisance) use would now be compensable if regulation of said use results in total diminution!

b. Issue: Weird part of this case is that court bases decision on trial court determination that all value of land is lost, which seems like a suspect conclusion

i. Might make the case a less valuable precedent ( how often will value of land be totally diminished?

ii. Conceptual severance issue: courts can always fiddle with the definition of the property to finagle an outcome.

4. FU’s Take: 
a. Until Lucas, general assumption was that if legislature said it was noxious use and that was reasonable, end of the inquiry

i. Lucas is significant departure (where there’s a total deprivation of property). Shifts power from elected legislature (WITH the resources to really examine the issue!!) to judges ( Issues of competency!
b. Look at the picture (in the book): issue of fairness…all of his neighbors had built homes on the beach.  How would it be fair to him NOT to compensate? (and thereby let his neighbors benefit from the empty lots, too!)

3. Balancing & Measuring Tests

a. Pennsylvania Coal v. Mahon: Mahon purchases surface land above coal mine, but Penn coal reserved land to mine subsurface.  State later passed law (Kohler Act) prohibiting coal mining that causes subsidence of buildings.  Penn Coal sued, charging that the regulation was a taking and should be compensated.
i. Court says Compensate: despite prior categorical rule of noxious use, in some circumstances, regulatory action may still be compensable taking

1. NEW IDEA: state might have to compensate for diminution in value even when legitimately regulating (predates Lucas, which has similar premise applied to case of total diminution)
ii. Court notes that sometimes it is necessary for the government to take property without compensation (“government could hardly go on” if it had to pay for every diminution in value it created) but there are limitations (elements to balance)
1. The extent of the taking here is very great ( destroys a valuable estate recognized in PA (support estate)

2. Public interest lacking: Kohler Act doesn’t seem to be environmentally geared or safety-geared piece of legislation (it only affects land in which the surface/subsurface rights are split)

a. If more public-minded, would have affected everyone.

b. Can’t just shift ownership from company to private individual

iii. Court (Holmes) holds that a strong desire to improve the public condition isn’t enough to warrant achieving of that goal by bypassing the constitutional requirement of compensation for so drastic a taking.

1. If private individuals saw fit to take the risk of acquiring only surface rights to land, they shouldn’t be given greater rights than they bought.

a. Rights were reserved & should be protected.  Value in right to mine coal is the right to profit from it

b. Making it commercially impracticable to do so destroys the right
2. No reciprocity of advantage to deprive coal mine of its property in a case like this (where rights were expressly reserved and presumably taken into account in purchase price)

iv. Dissent (Brandeis): Ownership is not absolute.  
1. Sees this as simple exercise of police power: addressing a threat to public health ( no different from prohibiting mine from releasing poison gases (assumes Holmes, and everyone else, would think it’s legit to regulate that kind of conduct without requiring compensation)
2. It’s not a total taking of the land; just a restriction of use

a. So what if it decreases profitability of coal mine’s land??!!

b. Brandeis accuses majority of being disingenuous in its assessment of the severity of the taking

i. Conceptual severance: fiddling with the ‘denominator’ 

ii. Can’t separate one aspect of land rights and say that if it’s completely taken, entire value of the land is completely taken ( values are relative!
iii. Can still mine coal, just not so as to cause subsidence

3. Reciprocity of advantage has no place in the calculus when the taking is to protect public from detriment and danger.

v. Compare to Keystone Bituminous Coal: Court held that it didn’t constitute taking on similar facts.  First, statute was considered more publicly minded in the interest of environmental protection and public safety.  Secondly, in light of the conceptual severance issue, court felt it was not enough of a diminution of value to be a taking.

b. Penn Central Transportation v. City of NY: Grand Central Terminal designated an historical landmark under NYC law.  P (GCT’s owner) entered into multiyear lease with property company with goal of building a large office tower above GCT.  Architect created 2 possible designs, but both were rejected by Landmark Preservation Committee (detracted from the landmark).  P sued.
i. Court holds that no compensation is due to the owner:  State has power to regulate to preserve the special historic, architectural, or cultural significance of certain buildings and regulation rationally related to such goals.
ii. Takings cases are essentially “ad-hoc, factual inquiries.”  Must weigh state’s interests against several factors, including…
1. Economic impact: interference with investment-backed expectations
a. Primary expectation: use for last 65 years was as a railroad terminal; such use has not been infringed upon

b. Not clear from record that any tower would be rejected in any event.

2. Character of the governmental action (e.g., physical taking vs. only a regulation of use and degrees thereof)

a. Exercise of this power not arbitrary or unreasonable (many other landowners similarly burdened as part of a comprehensive plan to protect NY’s landmarks)

b. Impact mitigated by the issuance of transferred development rights (TDRs), allowing P to use his air rights from this building to expand any of his other buildings nearby!

iii. Dissent: multi-million dollar loss has been uniquely imposed on P, and is not offset by any “public benefit” flowing from the preservation of NY’s other 400 landmarks.  Takings doctrine is precisely to protect a small class from having to bear an undue burden for the majority!  Should compensate!

iv. Note: the facts really do matter in these cases!  Court seemed to be influenced by particular elements of P’s case

1. P never sought judicial review of the decision to reject its plans, nor did it ever submit revised plans!

2. Timing of the entire affair seemed suspicious (P was in financial trouble; might not have wanted to build tower, but rather might have preferred to just get a windfall payment).

v. Scalia: TDRs are a clever but transparent way to merge the analysis of what constitutes a taking with what should be a secondary question of what is just compensation.  By allowing TDRs into the calculus, government can offset the severity of the taking, and thereby save costs by printing “funny money”

c. Palazzolo v. Rhode Island:   P buys waterfront land in RI in 1959(almost all designated as costal wetlands under RI law). Attempted several times to develop, but denied (he creates SGI, a corporation, as owner of the prop).  Law passed to protect wetlands.  Subsequently, the corporation goes bankrupt and title passes to him (as sole shareholder).   Tries again to develop but denied.  Sues for taking.
i. State court says he can’t recover!
1. Regulation in place when he obtained title, so he can’t recover under Penn Central (he could have no reasonable investment-backed expectations that were affected by this regulation b/c it predated his ownership).
2. NOT a complete deprivation of beneficial economic use ($200k remains)
ii. SC agrees that owner not deprived of all economic value of property, BUT remands case for further consideration under Penn Central
1. Fact that regulation existed prior to title passing WILL NOT bar the claim (court gives example of land passing to heirs as well…wouldn’t be fair)
a. Note: seems like one of those fact-specific cases; in essence, title passed, but ownership didn’t.  

b. My take: If it was some completely random 3rd party who got the land on the cheap, probably wouldn’t win on Penn Central grounds (investment-backed expectations)
2. Penn Coal:  court recognized there will be time when gov’t actions don’t encroach upon or occupy prop yet still affect & limit its use to such an extent that a taking occurs!
a. Holmes: “while property may be regulated to a certain extent, if regulation goes too far, it will be recognized as a taking”
b. Unclear when this exact point is, though
i. Lucas is one example (total deprivation)
ii. Penn Central sheds light on other factors
1. Regulation’s econonic impact on the landowner
2. Extent to which regulation interferes w/ reasonable investment-backed expectations
3. Character of the gov action
iii. Note: case doesn’t say one way or the other if conceptual severance is OK they just say P didn’t bring it up earlier, so can’t bring it up now.  
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