Torts Attack


· INTENTIONAL TORTS

· Battery
· Actor is subject to liability for battery if
· 1) He acts intending to cause a harmful or offensive contact w/ another person
· 2) A harmful contact with the person directly or indirectly results
· Intent

· A person acts w/ the intent to produce a consequence if
· 1) The person acts with the purpose of producing that consequence, OR
· 2) The person acts knowing that the consequence is substantially certain to result
· Two-Tiered System

· 1) No assumption of risk
· Stranger cases; Strict liability; prima facie case
· Vosburg (no consent in classroom)
· 2) Assumption of risk
· Liability requires malice or wantonness
· Wantonness – reckless indifference to the welfare of others
· Transferred Intent

· D acts with intent to harm P1, but causes harm to P2
· D is liable under 1st tier, since P2 presumably didn’t assume risk
· Trespass to Land

· Strict liability—unless consent by property owner (2nd tier)
· Extends above and below
· Trespass to Chattel
· A trespass to a chattel may be committed by intentionally
· 1) dispossessing another of the chattel, or
· 2) using or intermeddling with a chattel in the possession of another
· Conversion

· Intentional exercise of dominion or control over a chattel which so seriously interferes with the right of another to control it that the actor may justly be required to pay the other full value of the chattel
· Poggi v. Scott (wine barrels sold to thieves unwittingly)

· If D steals, or somehow misuses a bailment to sell an item of P’s to X, if X buys the thing with the notice that the property is owned by P, X is a purchaser in bad faith

· P can then recover the chattel or its value from X

· More problematic when X purchases in good faith

· Boundary between conversion and trespass to chattel

· Most cases are both

· Trespass, but not conversion, when D takes possession of P’s goods without claiming ownership of them

· Conversion, but not trespass, against C, when C takes property from B, who took it from A

· DEFENSES

· Justification – if it happened again, I’d respond the same

· Self-defense, Consent

· Excuse – If it happened again, I’d respond differently, if possible

· Mistake, insanity, minority

· Consent

· Mohr v. Williams (didn’t consent to left ear)
· When P accepts D’s harm, P expects to receive some benefit from the interaction

· May be inferred ( customary, informal understanding, or conduct

· Insanity
· Two innocent people—liability goes on the one acting (E)

· RST – Act is an external manifestation of the actors will

· A muscular reaction is always an act unless it’s a purely reflexive reaction in which the mind will have no share

· McGuire v. Almy
· Self-Defense
· Must be proved by D

· Once attack repelled, must leave

· Prohibits excessive force—two equal methods take less damage one

· RST - D can use force that he “correctly or reasonably believes to be necessary for his protection”

· Rule

· 1) Immediate danger requiring self-help 2) response to an ongoing risk 3) response is proportionate w/ risk

· Courvoisier v. Raymond; Muncie v. Boston
· Defense of Property

· First, D must ask P to leave
· If not, D can use ordinary battery(can’t inflict serious harm

· D can’t respond w/ disproportionate force, even if necessary to get P to leave (civil rights sit-ins)

· M’Ilovy v. Cockran (Neighbor destroying fence)
· P’s liabilities

· Any damage done; criminal trespass punishments; D can cut P off from needed supplies; public officials can use more force than private

· If P enters D’s dwelling home and causes damage(deadly force (must be avoided if possible)

· Bird/Holbrooke ( spring gun - same harm allowed as in person

· Recapture of Chattels

· Elements

· 1) Possession by the owner

· 2) Wrongful possession by force, fraud or w/o claim of right

· Restrictions

· Must be in hot pursuit

· Must occur properly after trespass

· Not available in commercial situations
· Private Necessity
· Even if P explicitly refuses to let D use her dock, D can still use it

· If D is injured because P wouldn’t let him dock, D can sue P for damages

· D is also allowed to use force, perhaps even deadly, to gain access to the dock

· Compensation

· Strict liability for damages incurred 

· Fair market rental prices for the use of property while needed

· Conditional privilege to use the property, if needed, but then to compensate for the use

· Ploof v. Putnam (Damages when refused dock access)
· Vincent v. Lake Erie (Compensation while docked during bad storm)

· Public Necessity

· Natural forces or 3rd parties require destruction of property of some to save the lives or property of others

· Typically by public official charged with welfare of community

· US v. Caltrex (No compensation for property demolition during WWII)

· Where property would’ve been destroyed anyway, case for compensation very weak

· When property would’ve survived, no liability for public officials, unless with malice

· General Average Contribution

· Requires a ship captain to jettison some cargo to save the boat and the remaining cargo

· Owners of remaining cargo had to compensate by value those owners whose cargo was sacrificed

· Rescue of Property
· Rescuer is officious intermeddler if rescuee doesn’t face immediate necessity for R’s intervention

· If O is absent and necessity arises, R might, in rescuing O’s goods, receive compensation for his out-of-pocket-costs

· Tithes Case
· NEGLIGENCE
· Basic Elements

· Duty – D owes P a duty of care

· Breach – D’s conduct falls below level of care required for reasonable person and creates unreasonable danger to P

· Cause – Failure to take reasonable care is cause in fact/prox. cause

· Damage – P’s harm

· Steps
· 1) Deal w/ duty, if applicable—may well not be
· 2) Breach 
· A) Reasonableness analysis
· P/D back and forth playing w/ facts
· B) BPL
· C) Statute/Custom
· Directly on point?
· Indirectly on point? 
· 3) Causation
· A) Cause-In-Fact
· B) Proximate Cause
· Foreseeability Test
· Directness Test
· Substantial Factor Test
· “But For” Test
· DUTY
· Reasonable Person Standard
· ( Negligence is the failure to exercise the care that would’ve been exercised by the reasonably prudent person under the cirumstances
· Intelligence

· Standard of a reasonably prudent man or ordinary intelligence

· Vaughan v. Menlove 

· Beginners and Experts

· RST - Where beginner has taken precautions consistent w/ his skill, he isn’t negligent

· [M/m] RTT – Gives less lenience to skill level and more to ordinary standards

· Goss v. Allen (Beginner skier held to same std as person his age)

· Infancy

· RST – Children held to standard of a reasonably careful person of same age, intelligence, and experience

· [M/m] Presumption for ( 14+ capable of negligence

· Presumption against ( 5-14

· Under 5 no negligence

· RTT – Child in “adult activities” treated as adult

· Daniels v. Evans (adult std of care for motorcycle riding)

· Old age
· Old people are held to same standard as everyone else

· Roberts v. Ring (Old man slowly hits kid in car)

· Insanity

· RST – doesn’t relieve a party of liability of negligence

· Moderated if the insanity strikes suddenly

· Epilepsy, heart attack

· Doesn’t hold if the substandard conduct was foreseeable

· Breunig v. Am. Family Insur. Co. (bat car flown by God)
· Cost Benefit Analysis
· Carrol Towing
· Hand Formula  - (B)urden (P)robability (L)Injury

· B>PL ( no neg – B<PL ( neg

· Eckert – No cost benefit analysis for necessity (saving kid)
· Blyth v. Birmingham
· Cooley – Alternative hazard (changing way power lines hang)

· Osbourne – Sequential causation (possibility of problem from 1st actor requires adjustment by 2nd)

· Custom
· RST - Customs are to be taken into account, but aren’t controlling when a reasonable person wouldn’t follow them 
· Violation of custom(good evidence for negligence
· Custom as defense against negligence(less compelling

· Titus – custom makes no neg. w/ patent harm

· Mayhew – custom irrelevant because neg. 

· T.J.Hooper – Custom lags behind, so doesn’t define neg.

· Medical Custom

· Medical custom is the standards of the medical profession

· Compliance w/ custom insulates D from liability
· Failure to comply w/ custom is malpractice and creates liability
· Locality rule—Docs held to std. of local docs.

· Less now(national stds., board certification

· Different schools—neither school negligent

· Lama/Borras (Doc didn’t use conservative treatment & was neg.)

· Informed consent

· Duty to disclose(can’t perform w/o patient consent
· Patient doesn’t need to ask for info(still required
· Canterbury (  Reasonable Patient Standard
· duty to disclose all material facts( 3 parts
· 1) No duty for obvious conditions that are known or should be known
· 2) No duty for rare effects a reasonable patient would ignore

· 3) Duty exists for risks large enough to matter, but patient is unaware of
· P must show that the treatment caused, or could have prevented, the injury in question

· Causality shown if a reasonable person in P’s situation would’ve forgone (or elected for) treatment if informed 
· No disclosure for emergency procedures/unconscious P/disclosure would harm P
· Statute
· Violation of statute(negligence per se
· Statute must be designed to protect against specific harm experienced

· Victim must be w/in class statute designed to protect

· Limitation narrowly construed
· ( Whether P is intended beneficiary can turn on whether violation of the statute increases the risk of harm to P
· [M/m] Some states, statute violation only prima facie neg.
· Rebutted by D proving actions reasonable

· [M/m] Others, statute same as custom(potential evidence

· Statutory Defenses

· Mitigated hazard—complying w/ statute is greater risk than noncompliance

· Tedia/Ellman – safer walking on wrong side of road(against statute(followed by RST(compliance not required if greater risk
· Statutory violation must be causally connected to P’s harm

· Brown v. Shyne (No med. license not cause of harm)
· NY law makes practicing w/o license negligent

· Driving w/o license

· Diff btwn failing to renew and failing driving test

· Third party severs causal connection

· Ross/Harman – doesn’t sever (thief steals car w/ keys left in)
· Richards/Stanley – severs (same as above, no tort allowed)
· Judge and Jury
· Issues tend to get to the jury if “reasonable people would disagree” 

· Issues tend to be determined as a matter of law if “reasonable people would not disagree”
· Res Ipsa Loquitor (RIL)

· Prosser test

· 1) Event must not ordinarily occur in absence of negligence

· 2) Must be caused by an agency w/in D’s control

· 3) Can’t have been due to any voluntary action of P

· Chain of custody

· For RIL, D must’ve had control over instrumentality at all relevant times

· Without continuous possession, P has to show that nothing happened to instrumentality while not in D’s possession

· Probability theory of RIL

· Medical malpractice
· Ybarra – RIL invoked to overcome “conspiracy of silence”

· Conditional RIL used for tough cases

· 1) How did accident happen—D’s conduct/something else?
· 2) If accident due to D’s conduct, then RIL can apply
· CONTRIBUTORY/COMPARATIVE NEGLIGENCE
· Elements of Contributory Negligence
· Duty

· P owes D a duty of minimizing the scope of D’s liability

· P must avoid behavior that results in injury to P

· LeRoy Fibre – P owes no duty to D to move hay from RR

· Must P wear seat belt

· No duty to D; D takes victim as he finds him

· [M/m] Universal duty to take self-protection measures when gains exceed costs

· Standard of care

· P owes stnd of care required of rsnble man in like circumstances on assumption that D is using due care

· Asymmetrical positions
· Beems – More onus on parties on “top” than on “bottom”

· Causation

· RST - P’s negligence must be a substantial factor in bringing about the harm 
· P’s neg. must increase her risk of harm or no contrib. neg.

· Berry/Sugar Notch – Speeding when tree hit top of car

· Assumption of Risk
· D concedes harming P, but claims P assumed risk

· As though harm was self-inflicted

· Express assumption of risk ( Disclaimers

· Disclaimers of liability for willful misconduct or intentional wrongdoing are void as against public policy

· Disclaimers generally allowed for recreational activities
· Has to use clear & conspicuous language and placement

· Disclaimers for essential services tend to be invalid
· Hospital care, drugs, medicine

· Steeplechase Amusement (P went on dangerous ride despite warning)
· Implied assumption of risk ( employer/employee
· Employee accepted employment w/ full knowledge of risk
· Titus
· Conditions change during employment(Lamson
· Primary assumption of risk

· P assumed risk such that D owes no duty of care to P
· Athletic injury, casual games, recreational activity

· Secondary assumption of risk

· Understood D is in break of duty of care to P
· Question is whether assumption of risk can be defense

· Comparative Negligence

· [M/m]Pure comparative negligence, modified, admiralty
· Primary assumption of risk still total defense

· Secondary assumption of risk liability analyzed through comparative

· MULTIPLE TORTFEASORS

· Two injuries combine to cause indivisible harm(each D fully liable

· Could be apportioned if possible (cows, polluters)

· Joint and several liability( each D responsible for whole

· Several liability ( each D only responsible for his proportional part

· Each D regarded as necessary cause of harm

· Joint & several liability so D’s can escape harm by pointing finger at other

· Each D is sufficient cause, but neither is necessary

· Still joint and several liability for same reasons as above

· Alternative causation - act of D1 or D2 but not both cased P’s harm

· Summers v. Tice – hunters joint and severally liable

· Market share liability – Sindell v. Abbott Laboratories
· Requirements

· 1) All named Ds are potential tortfeasors 2) Harmful products are fungible 3) P can’t identify which D caused her injury through no fault of her own 4) Substantially all manufactures which created product during relevant times are named Ds

· Contribution

· Adjustment of liabilities among various Ds after some of all compensation is made to P
· [M/m] Can be done pro rata or based on causal liability

· P gets full satisfaction from D1 in settlement

· D1 can obtain contribution from D2

· P gets only partial compensation from D1 in settlement

· D1 can only obtain contribution from D2 if P releases claim on D2 in settlement

· D2 can defend by saying he wouldn’t be liable

· Settlement is excessive; more than he would’ve had to pay(RST puts burden of proof on D1

· [M/m] P settles $100 claim w/ D1 for $40

· [M] $40 credit(D2 can be sued for $60

· [m] 50% carve out(D2 can only be sued for $50

· Indemnification

· Parties have a contractual arrangement to allocation costs of defense and liability between them
· Express by K

· Implied from circumstances of the case

· Vicarious Liability aka Respondeat Superior
· Remains even w/o negligence from employer
· Even if no neg in selection or supervision of employee

· Even if employee expressly forbidden to engage in conduct that caused harm
· Is the conduct of the the type the employee is employed to do?
· Rationales

· Actual tortfeasor is insolvent, so liability on employer allows P to recover

· Might be difficult for p to identify which employee caused harm

· Encourages umbrella insurance policies

· Scope of employment

· Frolic and detour

· Employer only escapes liability when no purpose of his was being served by employee’s actions

· “Frolicing” off for unrelated purpose(no liability

· Detouring while on company business(liability

· Mix of business and pleasure

· If employee does “personal” thing regularly enough, employer might have implicitly given consent

· Commuting doesn’t count

· Intentional tort

· If authorized by employer, or for his benefit, he’s liable

· Otherwise, employer not liable

· Independent contractors

· Employer generally not liable
· Key elements

· Degree of discretion given to worker

· If worker works for # of different people

· If worker is paid by job, instead of time

· Apparent authority

· Independent contractor treated as employee if that appearance is convey to 3rd parties in ordinary business

· Petrovich
· CAUSATION
· Causation-In-Fact
· P has to identify untaken precaution & show how could’ve changed outcome

· Hypothetical causation

· Grimstad – P had to show more likely than not rescue could’ve happened

· [M/m] Some modern courts shift burden to D once P proves breach of duty of care
· Lost Chance doctrine

· Herskovits – Poor diagnosis decreases chance of survival

· All courts agree(Begin >50%; End <50 ( Recover

· [M/m] Some courts allow recovery even when poor diagnosis isn’t more likely to be cause of death than disease
· System under deters unless these case come into system
· Proper calculation: w/ good diagnosis 50%|| w/ bad diagnosis 25%

· 25/75 ( (diff btwn good&bad | (bad diagnosis + good diagnosis)

· Expert Witness Standard (Joiner)
· Frye standard ( generally accepted studies

· Daubert standard ( narrower standard; look at the actual scientific content; is the study reputable based on scientific community standards? Applies both to tech and scientific evidence
· Proximate Cause

· “But for” causation – NECESSARY 1st step; too broad on its own

· Substantial factor test – Whether D’s negligent conduct is “substantial factor” of P’s harm

· Increased risk – negligence only relevant if it increases P’s net risk of loss (E)
· Sensible from economic POV(avoids overdeterrence(induces D to take additional precautions not justified by net reduction in accidents

· Directness test – Start w/ injury and work backwards to see if D’s negligence still close enough to count as proximate

· Foresight test – was P’s harm in class of consequences that was “foreseeable” at time D acted(Yes: damages recoverable || No: too remote
· ( Think about bombs and triggers
· Palsgraf
· Cardozo

· P wasn’t in the orbit of danger, so no duty was owed to her; her harm wasn’t a foreseeable part of D’s negligence in knocking the package underneath the tracks

· Was P in the class of persons the act created a recognizable risk of harm to? §281
· The law doesn’t require that we have the most suspicious and discerning eye, only the eye of reasonable vigilance 

· Andrews

· A negligent act is inherently wrongful to the world at large; the wrongful actor is liable to anyone harmed as a cause of that act

· This is in keeping with Polemis
· Dropping the board was wrongful to, say, an employee who could be hurt, and that means it’s wrongful when it destroys the whole ship

· Negligent act is one which unreasonably does or may affect the rights of others

· Everyone owes to the world at large a duty to refrain from acts that may unreasonably threaten the safety of others
· Harm to them is a natural result of the unreasonable act
· The act MUST be the proximate cause of the harm
· Was there a natural and continuous sequence btwn cause and effect?

· Extent of remoteness of time and space?

· A direct connection between cause and effect w/o too many intervening causes?

· Is the act a substantial factor in bringing about the harm? RST §431
· RTT §29 ( Actor’s liability is limited to those physical harms that result from the risk that made the actor’s conduct tortious
· Acts under compulsion

· City of Lincoln
· Innocent actions under compulsion of D never sever causal connections

· Rescue test
· 1) D was negligent to person rescued and negligence caused peril or appearance of peril

· 2) Peril of appearance of was imminent

· 3) Reasonably prudent person would’ve seen the peril

· 4) Rescuer acted w/ reasonable care in rescuing
· Wagner v. International Ry. – “Danger invites rescue”

· Intervening actions

· Intervening cause ( One that doesn’t sever causation

· Superseding cause ( One that does sever causation
· Brower – Possessions scatter/stolen after P hit by train

· Original D negligent because its actions risk intentional misconduct by a 3rd party

· So chain of causation is not broken

· RST – finds liability when D at time of neg. act knows or should’ve known it might lead to situation where 3rd party could take advantage
· P can’t recover once risk that created danger are neutralized
· Foreseeable Plaintiffs
· Used to show that D doesn’t owe any duty of care to a particular P because P wasn’t w/in the ambit of danger when D acted

· RST – If actor’s conduct creates a reasonable risk of harm only to particular class of persons, causing harm to another class of persons that can’t be anticipated doesn’t render actor liable to persons injured
· Palsgraf – P wasn’t a foreseeable P when D acted negligently

· Negligent Infliction of Emotional Distress (NIED)
· [M/m] Physical impact – P must have some physical impact to recover for NIED
· [M/m] Zone of danger – only P’s in zone of danger during D’s negligent act can recover for NIED
· [M/m] Dillon v. Legg – P can recover even if not in danger zone
· 1) How close was P to scene of accident?

· 2) Did shock result from observance of accident?

· 3) Close relationship between party injured and party claiming NIED?
· AFFIRMATIVE DEFENSES
· Duty To Rescue
· No general duty to rescue (Hurley-docs; Buch-trespassing kid)
· When D created risk and can mitigate effects, duty of reasonable care exists towards P to mitigate harm (Nat. Convoy)

· D excused if didn’t know P’s harm/peril or had no opportunity to fix

· Doesn’t require the act that created the initial peril to be negligent

· Gratuitous Undertakings
· If D agreed, gratuitously or for consideration to help P, D liable for P’s harm if:
· (1) D fails to exercise reasonable care to secure P’s safety, OR

· (2) D discontinues aid and leaves the other in a worse position than when he took charge of him 

· Special Relationships
· D is put in charge of P(assumes some protective role over P directly or over premises P uses
· Duty is reasonable care under the circumstances(usual negligence test

· Duties

· D must take reasonable care to ensure premises are free of latent hazards

· Requires periodic inspection and repair

· Must correct dangerous situations fast when brought to attention

· Criminal acts of 3rd parties (Kline) 
· Determined using “foreseeability” ( history of applicable crime
· Today, level of foreseeability tends to need to be very high

· Duty arises when some level of “probable” or “predictable” danger exists

· Requires reasonable care under the circumstances
· Generally determined by jury

· Compliance w/ industry/statutory standards big +, not dispositive

· Usual principles of assump of risk/contrib neg apply(jury discretion
· Prevention of harm by 3rd parties

· When special relationship exists btwn D and 3rd party T imposes duty on D to control T’s conduct

· Better to expose D to liability than leave P w/o remedy

· And D has incentives to reduce incidence of harm by T

· Routinely recognized for parent/child, master/servant on master’s premise or using mater’s property

· Shrinks under duty to warn intended victim of T’s potential harm if victim can be reasonably identified, based on standard of psychiatry profession (Tarasoff)
· Owner and Occupier Liability
· Trespasser ( person enters/remains on land in possession of another w/o permission 
· Duty: refrain from deliberate harm or willful/wanton misconduct

· Willful/wanton read generously to not put too much burden on trespasser

· Exceptions
· If owner knows (doesn’t have to inform himself) large # of trespassers use land(duty to take reasonable care to avoid injury

· Must take care in heavily populated areas that children frequent

· Once info of imminent danger of trespasser in lap of owner, duty to exercise reasonable care imposed (Pridgen/Boston Hous. Auth.)
· Two categories: Innocent and 

· Attractive Nuisance (Robert Addie) 
· D’s activities stand as virtual temptation for children to trespass based on the hidden delights the attractive nuisance promises
· Owner must know or have reason to know that kids likely to trespass

· Must know condition is capable of causing death or serious injury to kid

· Children won’t discover the danger posed

· Utility to possessor of maintain condition and burden of eliminating danger are slight compared to risk to children involved

· Owner must not have exercised reasonable care to protect child

· Licensees ( Individuals who enter premises w/ permission of owner for their own benefit and who an be ordered to leave at any time (Social Guest)

· Not normally associated w/ business purposes of owner

· Duty: Warn of dangerous conditions known to licensor, but hidden from licensee
· Owners have strong personal incentives to keep property danger-free to protect himself and his family ( this incentive benefits the licensee

· Duty increased when risk comes from ongoing activities instead of passive ones

· Handling of guns, bustling party near swimming pool

· Then duty becomes ordinary care (like an invitor)
· Invitee ( Person who’s a business visitor invited onto premises for mutual benefit of both parties

· Covers everyone except licensees who enter the property w/ owners consent

· Duty: ordinary care & must make investigation to find concealed dangerous conditions

· Once identified, invitee must be warned of danger

· In situations of extreme peril, even a warning may not be sufficient

· Standard progression ( (1) Warn about the danger (2) Cordon off dangerous area (3) fix

· Landlord/Tenant
· Landlord’s promise to repair defect in property is treated as basis of tort obligation to guest lawfully on tenant’s property

· Exceptions to landlord’s common law immunities

· When hidden defects are known by the landlord but not by the tenant

· When premises are for public use(restaurant, theater, commercial establishments

· Liable for common elements(stairways, elevators, hallways, roofs, etc

· Liable when landlord conducts repairs on tenant’s premises

· [M/m] many states have abandoned common law rules w/ rule that imposes on landlords a uniform obligation to take reasonable care for benefit of both tenants and their guests
· Still requires tenant to be vigilant and report any problems

· Landlord needs to have knowledge of defect to be held liable for it 

· Privileged Entrant ( Individuals who enter under claim of legal privilege but w/o consent

· Duty: Often less than ordinary care

· Fireman’s rule treats firemen as licensees (but fights fires at own risk)

· Protects only negligence, but not intentional wrongdoers

· [M/m] Split on whether willful/wanton conduct of owners is protected

· Rowland/Christian ( abandoned tripartite categories

· [M/m] Half of states kept common law categories, 1/3 have followed Rowland, smaller group has abolished the distinction between licensee/invitee, but kept trespasser distinction

· Factors court takes into account:

· Foreseeability of harm to P

· Degree of certainty that P suffered injury

· Closeness of connection between D’s conduct and the injury suffered

· Moral blame attached to D’s conduct

· Policy of preventing future harm

· Burden to D & consequences to community of imposing duty 

· Availability, cost, and prevalence of insurance for the risk involved

· ULTRAHAZARDOUS (ABNORMALLY DANGEROUS) ACTIVITIES
· (1) Liability for abnormally dangerous activities is enforced w/ strict liability
· Limited to the kind of harm the possibility of which makes the activity abnormally dangerous

· Tends to be situations where small triggers release far larger forces

· (2) Factors for determining an abnormally dangerous activity

· (A) Existence of high degree of risk of harm to person, land, or chattel
· (B) Likelihood that the harm that results will be great

· (C) Inability to eliminate the risk by exercise of reasonable care

· (D) Extent that activity is not a matter of common usage

· (E) Inappropriateness of activity to the place where it was carried out

· (F) Extent to which its value to community is outweighed by its dangerous attributes

· (3) Determination of whether activity is abnormally dangerous is done by the court as matter of law
· (4) RTT: definition of abnormally dangerous activities

· If (1) The activity creates a foreseeable & highly significant risk of physical harm even when reasonable care is used AND (2) activity isn’t one of common usage
· PRODUCT LIABILITY
· RST §402A CHECKLIST
· Yes ( Liability

· Is seller engaged in business of selling product?

· Is the product expected to and does reach user/consumer w/o substantial change?

· Is there harm to a bystander?

· Is seller a manufacturer, wholesaler, retail dealer, distributor, or restaurant owner? 

· Did P meet his burden to prove product was defective when it left seller’s hands?
· Is product dangerous beyond what would be contemplated by the ordinary consumer?

· Unclear Liability
· Is seller’s product expected to be processed/substantially changed before reaching user/consumer

· Is seller’s product a component part of a product to be assembled?

· No ( Liability
· Is the seller only occasional?—housewife selling jam once, guy selling his car to a neighbor

· Is the occasional seller negligent?—If yes, then liability exists

· Did the user/consumer assume the risk by misusing the product? 

· Were directions or warning given as to the products use? 
· OLDER STANDARDS
· Open and Obvious
· Once P notices condition in question, she assumes risk of using it

· Consumer Expectations
· Looks to common knowledge re: product’s use/limitations & asks how consumer would respond

· Ruled out liability for tobacco, alcohol, etc

· Today(failing to meet consum. expec. may create liability, but it won’t exonerate D 

· Statutory Standards
· Deems products that comply w/ applicable design regulations as safe
· Noncompliance is conclusive of evidence of defect, but compliance only constitutes evidence of safe product design

· [M/m] In some states it creates a presumption of safety

·  State of the Art
· Product deemed safe when D’s design complies w/ state of the art of relevant trade/industry

· P rarely wins for D’s failure to use cutting-edge knowledge

· Law tends to follow T.J. Hooper ( entire trade could “lag” behind appropriate product standard

· RTT: PRODUCT LIABILITY CHECKLIST
· Did product bring harm onto persons or onto P’s property other than the defective product itself?

· (1) Manufacturing Defects
· Does the product depart from it’s intended design?

· It can be inferred that harm sustained by P was caused by product defect w/o proof of the specific defect when the incident that harmed P: (Speller)
· Was a kind that ordinarily happens as a result of product defects, AND

· Wasn’t solely the result of causes other than defects at time of sale or distribution

· Tricky when “defect” is natural & unwelcome—i.e. fishbone in chowder

· Dominant test relies on consumer expectations—defective if not anticipated

· (2) Design Defects
· (1) Could foreseeable risk of harm posed by the product have been reduced or avoided by adoption of a reasonable alternative design by the seller/distributor, or a predecessor in commercial chain of distribution? 

· ( If danger is open and obvious it’s relevant to issue of defectiveness, but doesn’t preclude P from establishing a reasonable alternative design would’ve reduced or prevented harm

· ( Ends up often needing BPL to sort out liability—precautions worth taking in light of risks?
· Damages ( proper model is only for incremental damage that would’ve been prevented by compliance w/ design standard

· (3) Warning/Instruction Defect
· (2) Could foreseeable risk of harm posed by product have been reduced or avoided by including reasonable instructions/warnings by seller/distributor or predecessor in the chain of distribution?

· Did the omission of the instructions/warnings render product not reasonably safe? 

· ( Less effective than fixing the defect, since warnings can be forgotten or misinterpreted 

· Sometimes the only option ( drug cases

· ( RST says warning can be assumed read ( generally dismissed as too broad today

· ( Most compelling case when seller knows of great risk, but consumer/user is ignorant

· Courts tend to allow sellers to overlook slight risks of little gravity

· Balancing Test ( frequency of harm counts, but so does severity (though maybe somewhat less)

· ( P bears burden of establishing risk was/should’ve been known to manufacturer

· ( Causation ( Stage 1 investigates physical causation; Stage 2 asks whether P’s decision to use the product would’ve changed if D had supplied adequate warning

· Macdonald
· Excuses for other side to use:

· P wouldn’t have changed his behavior even if the warning had been included

· Adding that to the warning would’ve led to warning clutter, and none of the warnings would’ve been effective

· Economic Loss Rule (Casa Clara)

· Prohibits tort recovery when a product damages itself, causing economic loss, but doesn’t cause personal injury or damage to any property other than itself

· Protected by K law, not tort law

· To determine what defines the product, must look to the product purchased by P, not the product sold by D

· Factors to determine if the product is unreasonably dangerous? 

· (1) Usefulness and desirability of the product—utility to user and society
· (2) Safety of product—likelihood it will cause injury and the seriousness of that injury

· (3) Availability of a substitute product that meets the same need and isn’t unsafe

· (4) Manufacturer’s ability to eliminate the unsafe characteristics w/o impairing its usefulness or making it too expensive to maintain its utility

· (5a) User’s ability to avoid danger by exercise of care in use of the product

· (6a) User’s anticipated awareness of dangers inherent in the product and existence of warnings

· (7) Feasibility of manufacturer spreading the loss by setting price of product or carrying insurance

· ( RTT seems to allow factors 2, 3, & 4; and factors 5 & 6 tend to go to affirmative defenses, but factor 1 & 7 might be regarded as irrelevant
· Crashworthiness (Young)
· Car manufacturers are liable for a foreseeable design defect that causes or enhances injuries on impact, which aren’t obvious to user
· Burden on D to prove the alleged defect wouldn’t have enhanced P’s injuries

· Reasonable Alternative Designs
· [M/m] Some courts have rejected notion that P must prove seller could’ve adopted alt. design

· RTT tends to put burden of proof on P to use expert testimony to establish alt. design

· Even once that happens, liability can turn on a cost-benefit analysis

· PLAINTIFF’S CONDUCT
· D must design products that account for the full range of “foreseeable” uses and misuses

· P is under no duty to inspect/search for defects

· RTT applies comparative negligence principles when P: (Daly)

· (1) uses a product w/ a known defect

· (2) engages in product misuse

· (3) alters a product in ways that increase operator’s risk

· PREEMPTION
· (1) Three types of preemption

· Field ( fed statute is sufficiently comprehensive to occupy an entire regulatory field, leaving no room for state standards in the substantive area

· Essentially non-existent in products liability

· Conflict 

· Impossibility ( when state law is flatly inconsistent w/ fed statute

· Obstacle ( when enforcement of state law frustrates/presents an obstacle to fed scheme
· (2) Warnings are basically never deemed unavailable to challenge based on FDA regulation (Wyeth)
· DAMAGES
· (1) Pecuniary damages ( Economic loss, medical expenses

· Can be calculated w/ more certainty

· Need to account for interest and inflation by discounting to present value and allowing an inflation adjustment

· Past earnings don’t decide future earnings, necessarily

· (2) Non-pecuniary damages ( pain and suffering, loss of enjoyment of life
· Courts tend to lump these together

· E thinks they should be separated out

· Not allowed if there’s no cognitive awareness in victim

· (3) Principles

· Money is supposed to put the victim in the same position they would be in had they not been injured

· Damages are supposed to be compensatory, not punitive

· But there’s also a deterrent functionality

· (4) Per Diem Rule

· Measure the cost of injury in small increments—day to day, second by second—and then multiply out to get total damages required

· (5) Comparison method

· Have juries look to jury reports re: what other juries have given for similar circumstances and base their findings on that 
