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INTRODUCTION

What torts protect:

1. Physical/bodily integrity

2. Emotional well being

3. Property interests(both ownership interest and possessory interest

Boundary between torts and contract often fuzzy.  How to distinguish:

1. Damages in contracts are foreseeable by both parties, whereas tort damages are less limited
2. Torts more about disputes between strangers, whereas contracts arise between voluntary agreements between individuals
Underlying Theories of Torts:

I. Moral Corrective Justice View(a moral imbalance is created and you bring a lawsuit to correct the wrong.  Responsibility of the wrongdoer to correct the wrong.

II. Deterrence Theory(goal is to minimize total costs of all actions and prevention costs.  Want lawsuits to give incentives to take the optimal level of care and prevent excessively risky behavior on part of both plaintiff and defendant

III. Compensation theory—want to compensate innocent party that’s wronged

IV. Loss Distribution—either for moral or efficiency reasons, would prefer to spread cost of loss onto big entity

V. Redress of Social Grievances(social wrongs being perpetuated, not just wrongs to the individual, so want to have punitive damages to deter these.

INTENTIONAL TORTS
I. Elements of Intentional torts:
a. Intent
b. Act 
c. Causation
d. Damages
II. Physical Harms

a. Battery

i. Prima Facie case: 

1. Act by defendant must bring about harmful or offensive contact to plaintiff’s person

2. Defendant must intend to bring about harm or offensive contact

3. Causation between act and contact (direct or indirect)

ii. Intent can be seen as intent to harm or as intent to act

1. Vosburg v. Putney-Child lightly kicks the plaintiff, another child.  D did not intend to do harm, but aggreviated an old injury and caused serious injury.
a. Court: May not have intended the harm, but intended the act, which was unlawful, so therefore the intent must have been unlawful.

b. Intent to Act Rule: If you intend an unlawful act, then you by extension intend the harm

c. The context of the harm is important in this case—had they been on  the playground rather than in a classroom called to order, might have not found the act to be unlawful.

d. Eggshell Skull Rule—even if you can’t foresee the results of an action, you’re responsible for the full scope of damages if can establish liability for the tort.

2. Garratt v. Dailey-kid pulls chair out from old woman, who falls down and injures herself.
a. Substantial Certainty Test-if you can be substantially certain of what is going to happen, then you intend it.

3. Restatement defines intent as “purpose and knowledge”: purposefully acts knowing that harm is substantially certain to occur.

4. White v. University of Idaho-piano teacher touches woman on back, causes injury.
a. Court found teacher liable because of unlawful intent because there was no consent to the touching.

5. Mohr v. Williams-doctor operates on other ear than he told patient he would.
a. Court finds that even though no negligence or evil intent, this is intentional battery, labeling it a “violent assault” because there was no consent for physical invasion of that ear.  Not a necessity situation, so no implied consent.

i. Nowadays, doctors will have patients sign a consent form that covers the performance of operations different from those now contemplated if the doctor deems them necessary.

iii. Defenses to Battery

1. Consent

a. Varies by jurisdiction whether or not consent is allowed as defense to battery

b. Hudson v. Craft-18 year old entered into illegal prize fight at carnival.  Was injured and sued promoter of the fight.
i. Court finds promoter liable in this case

1. Incentive theory: want to prevent harm, and the best way to do this is stop the 3rd party promoter.  If allowed the individual boxers to sue each other, this might actually be an incentive to fight.

2. Existence of statutory regulation important in this case.  The safety-based regulation protects class of individuals, under which the plaintiff falls.

2. Insanity

a. Insane people can be found liable for tort if the court finds evidence of they were capable of entertaining intent

b. McGuire v. Almy-Insane person hit nurse with furniture, after stating she would kill her if she came in the room.
i. Court finds intent in this case.

ii. Criticism: making medical judgment on if capable of intent

iii. Economic incentive argument: pin liability on insane will lead those who are in charge of them to take more care in preventing harm.

3. Self-Defense and Defense of Others

a. Proportionality response: if you’re threatened, you may use proportional force in response.  If your life is at stake, can use deadly force.  Traditionally allowed for more than proportional response for defense of home.

b. Courvoisier v. Raymond-guy whose home/business was broken into pursued rioters outside, fired shots.  3 cops showed up, one approached C, who shot him.  C claims he thought he was a rioter.
i. Court: Could be found innocent if there was justification for C thinking he was being assaulted—brings in negligence-based idea of reasonableness.

b. Trespass to Land

i. Trespass to land: unlawful entrance onto land.  Liable for intentional tort of trespass to real property

1. Doughtery case—intention to enter land like intention to make bodily contact.  Even treading down a blade of grass may be a harm.

ii. Use of Deadly Force in Protection of Property

1. Bird v. Holbrook-P pursuing peacock into guy’s tulip garden, shot by loaded spring gun D had hidden in garden to protect against intruders.
a. Action is allowed because the gun was placed there to do mischief, not protect.  Can’t be proportional response because doesn’t take into account who its shooting.  

b. Case about how to protect two legitimate interests (raising peacocks and growing tulips) that come into conflict.  Judge Posner suggests notice of the gun might have been sufficient to solve this.

iii. Defense of Privilege 

1. Privilege because of Necessity

a. Rule: Necessity is an incomplete privilege.  Gives you the privilege to enter into another person’s land, but incomplete because you have to pay for any damages you may cause.
b. Ploof v. Putnam-Family was boating when storm arose; moored at dock and D, dock-owner’s servant, untied boat, which caused the boat to be destroyed and family injured.
i. Life was at stake on one side and property on the other; hierarchy of interests.  Necessity of saving life justifies an exception to heightened protection of private property interest.

ii. Economic incentive view: can’t rely on negotiation because will lead to hold out problem

iii. Moral corrective view: could see as implied consent of dock owner to allow docking in life or death of situation.

iv. Limits of this holding

1. Not focusing on whether negligent or not

2. Privilege to use private property lasts only so long as necessity exists

3. No entitle of dock owner to be resisting him, but does not have to help/act.  Just has to stand by passively.

c. Vincent v. Lake Erie Transportation Company-P is dock owner, D is boat owner.  P had contract to have some things delivered, D was anchored to dock to unload, violent storm arises so ship stays docked.  While docked it causes damage to the dock.
i. Reynolds has right to dock, but has to pay for the damage to the dock.  Reynolds will be making cost-benefit calculation by damaging dock, more gain that if stayed on water because save more in cargo than do damage to dock.

ii. Where defendant prudently and advisedly availed itself of the plaintiff’s property for the purpose of preserving its own more valuable property, have to pay damages.

III. Emotional and Dignitary Harms

a. Assault

i. Intent to bring about apprehension in plaintiff of immediate harmful or offensive contact (intent to commit battery)

ii. I. de S. and wife v. W. de S.-guy swings hatchet at woman inside yelling at him.
1. First instance of recovery for assault; guy at least intends to frighten her, even if he doesn’t intend to hurt her.

iii. Restatement: act intending to cause harmful or offensive contact, and the other is thereby put in such imminent apprehension

a. Distinction between apprehension and fear; apprehension is less than fear.

b. Offensive Battery

i. 2nd Restatement: offensive contact where actor intends to cause offensive contact or apprehension of contact

ii. Injury is an insult to dignity

iii. Alcorn v. Mitchell-D deliberately spat in face of the P
1. Act was done purely out of malice for the purpose of insult and indignity

c. False Imprisonment

i. Prison must have boundary 

1. Bird v. Jones-P trying to go through closed section of public highway; officers prevented him, but he could go any other direction.
a. Majority: no false imprisonment because wasn’t in confined space; dissent suggests that any amount of restraint by force would count as false imprisonment

ii. If person is detained by force, it’s false imprisonment

1. Coblyn v. Kennedy’s, Inc.-D detained P, an old man, accusing him of shoplifting, and wouldn’t let him leave until he saw the manager.
a. Man restrained of personal liberty by fear of personal difficulty, amounts to false imprisonment.

iii. Defense of Probable Cause

1. Imprisonment is allowed if there is probably cause in some cases, such as store owners and suspected shoplifters, but only if there is reasonable grounds.

d. Intentional Infliction of Emotional Distress
i. Wilkinson v. Downton-guy tells woman that her husband broke his legs, but this was completely false.
1. His act was plainly calculated to have some sort of effect, so imbue form of malice on willfulness of action done.

2. Emotional damage here not linked to any other tort committed, though still linked to the fraud.  Precursor of IIED.

ii. Conduct that causes harm has to be “extreme and outrageous”

iii. Restatement: extreme or outrageous “as to go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized society.”  Comment suggests that the behavior is that which would make you exclaim “outrageous!”

NEGLIGENCE

I. Elements of Negligence

a. Duty

b. Breach

c. Causation 

d. Damages

II. Duty/Breach

a. “Reasonable Person” Test of Negligence

i. When determining duty and breach, ask what care would be shown by a reasonable person under like situations.  Question then becomes how to determine reasonable person.

ii. Objective Reasonableness standard—not take into account the personal characteristics of the actor, average standard of population to which you were referring

1. Daniels v. Evans-Minor killed when motorcycle collides with D’s automobile.  P asks that “reasonable person” mean a child.
a. Reasonable person means average person in society; does not make sense to have a different standard for youths when they are engaging in adult activities like driving a car.

2. Tucker v. Henniker-Woman driving buggy has wreck.
a. Court holds should use average person standard, because women are accustomed to drive buggies and expect them to use same care and skill as mankind in general

3. Holmes argues generally for this standard, with exceptions for people with “easily identifiable defects” such as blindness and infancy

4. Merits: fairness (everyone knows how to conform conduct), trying through liability rules to lead individual to internalize cost of actions that affect others.

5. Faults: how do you determine this?
iii. Subjective Reasonableness standard—take into account personal characteristics standard 

1. Daniels v. Clegg-Woman driving buggy has wreck.
a. Court allows the jury to decide the standard of negligence using what they expect a woman of her age to use.

2. Ocheltree v. Scollon Productions-sexual harassment suit
a. Lower court opposed to reasonable woman standard because concerned about making distinctions based on stereotype

b. Appeals court overturns and thinks reasonable woman standard should be used

3. Breuning v. American Family Insurance Co.-woman crashes car because she was seeing a vision
a. Do we hold insanity to a different standard?

i. Why hold liable: capable of some form of intent; interest in estate of insane person; want loss to be borne by one who caused it; worry of false insanity claims to escape liability.

ii. In this case, found jury could find either way—likened this insanity to a heart attack—knew it might occur, but not when.

4. Merits: might prevent jury from introducing bias (if jury all men, do you really want them deciding what’s reasonable to them on a sexual harassment suit)

5. Faults: same, how do you decide what’s reasonable.  Courts worry about overcorrection of jury, will reify categories and make them more real

b. “Foreseeable Risk”—was the risk of injury reasonably foreseeable or substantially foreseeable?

c. Hand Formula/Calculus of Risk

i. B<PL, where B is the burden of taking precaution, P is the probability and L is the loss.

ii. What is “reasonable” is what costs a reasonable person would undertake to prevent injury under this formula, when the burden is less than the probability of the loss.

iii. Third Restatement for Negligence—balancing approach to negligence, seems to be following the same variables as the hand formula as the primary factor (though modified by foreseeability)

iv. United States v. Carroll Towing Company-barge breaks away and hits another boat; a bargee was not on the boat at the time.  Was the barge company negligent for not having one there?
1. Would be unreasonable to have person on barge at all time, only expect bargee to be there during daytime work hours.

v. Bolton v. Stone-P sue home cricket club after she is hit by a cricket ball that flew out of the pitch into her yard.
1. Hold for the D; there was a very low objective probability of loss and there doesn’t seem to be much more the club could do to prevent harm 

2. “activity level concern”—find right balance to do activity with sufficient precautions to minimize the total accidents plus costs of accidents.

3. “Reasonable forseeable risk” test’

vi. Andrews v. United Airlines-P sue airline when something falls out of overhead bin and hits her.
1. Judge rules the jury could determine that United hadn’t done enough and that the costs to fix the problem were not so great as to overcome the risk.

vii. Judge v. Jury Issues

1. Baltimore and Ohio R.R. v. Goodman-court adopts “stop, look, listen” standard for railroad crossing to be applied by judge as a standard

2. Pokora v. Wabash Ry-reject Goodman standard as too strict; thinks should be for jury to decide appropriate conduct for the situation

3. Why jury might not be good decision maker in operating Hand formula:

a. Juries worse than judges at determining values for variables since judges have more experience

b. Hindsight bias—might inflate ex ante  P since the event has already occurred

c. Anchoring Bias—pay more attention to numbers put before them as baseline metric.

d. Reject formulaic determination since real people don’t usually attach numbers

4. Ways judge can limit jury

a. Directed verdict if decide no disputed issues of fact

b. Judgment as a matter of law (j.n.o.v.)—judgment notwithstanding the verdict

c. Jury instructions

viii. Criticisms

1. Hand formula acts as if humans are perfect rational cost/benefit actors, and we’re not

2. Will leave actors in real world to take too much care 

3. Variables hard to quantify

4. People doing harm aren’t always caught, so this doesn’t work.

d. Defining Reasonable Care Through Industry Custom

i. What’s safe according to the customs (“usages, habits, ordinary risks of the business” is useful in deciding if there was negligence, but it is not dispositive

ii. Titus v. Bradford-putting round bottom train cars on flat bed cars
1. Custom was important in this case, practice was reasonably safe according to the standards of the industry.  Employee knew risks; assumption of risks

iii. Mayhew v. Sullivan-hole cut in mine platform without railing or warning
1. Custom did NOT mean practice was okay; just because something is custom doesn’t mean it’s okay if it is clearly not safe

iv. The TJ Hooper-boat doesn’t have radio; custom that ships did, but usually brought by crewman, not owners
1. Lower court finds breach in duty of care by not conforming with custom of providing radio; Learned Hand agrees breach of duty of care, but disagrees that it’s because of custom.  Uses hand formula to suggest wouldn’t have been expensive for a radio and would be a great benefit.

2. Hand’s Critique of custom: if free industry from liability just because everyone does it, will have less incentive to take higher care.

a. In response: allow industries to regulate themselves.

v. Lucy Webb Hayes National Training School v. Perotti-hospital violated its owned heightened level of conduct it had set for itself, leading to a patient’s death
1. Court holds jury could find negligence using the standard the hospital set for itself, even though it was higher than average.

vi. Custom in the Medical Field

1. Custom becomes much more important in standard of medical care because you need to view the standard of care from the perspective of the medical community.

a. This is not always the case: Helling v. Carey-found doctor negligent for not administering glaucoma test even though according to custom, wouldn’t have because of patient’s young age.

2. Custom and Informed Consent

a. Standard measuring duty to disclose should be by ordinary person, not whatever the custom with doctors is since it is often hard to discern custom on this sort of question and we don’t want to infer a custom of no requirement.

b. Canterbury v. Spence-D ordered surgery for ruptured disc, D didn’t tell risks and P didn’t ask.
i. Doctor had duty to disclose

ii. How do you determine the scope of duty:

1. Have to disclose anything that would be enough to affect a reasonable person in the same position as plaintiff’s decision to have operation ex ante.

c. Exceptions to duty to disclose:

i. Emergency/Necessity situations

ii. Welfare of patient (iffy)

e. Establishing Negligence Through Statutes or Administrative Regulations

i. Non-compliance with statute can be used as proof of negligence per se, but it is not dispositive because still have to prove causation;  Cardozo and Restatement suggests has to be unexcused violations of statute to be negligent  (ie, not a necessity/emergency situation, possibly differing custom)

ii. When determining if someone had a duty to someone under a statute, court has to determine the legislative intent for obligation/foreseeable risk by asking

1. Class of persons meant to be protected by statute

2. Class of risks/injuries  

iii. Class of Risks

1. Gorris v. Scott-Guy had sheep on ship, were washed overboard because weren’t fenced as required by statute to prevent contagious disease.
a. P can’t recover damages from ship owner, even though ship owner didn’t comply with the statute, because the purpose of the statute wasn’t to protect sheep from being washed overboard—reason for harm was not within class of risks

2. Martin v. Herzog-P was driving buggy with no lights; gets hit.  Was he contributively negligent?
a.  Yes, this was negligence per se.  Omission of lights was a negligent wrong; stature was to protect everyone driving, class of risks includes vehicle accidents.

iv. Regulatory Compliance Defense—can use compliance as “shield” as well as “sword.”  If complied will all of regulations set, can argue not negligent if something goes wrong.  Again, often used as some evidence, but not dispositive.

1. Purpose of torts as opposed to regulations helps regulate because of knowledge, cost of acquiring, and frequency (escaping detection), compensation.

2. Regulatory standards as a floor or a ceiling?  Probably ceiling, because standard articulates optimal standard, and any higher would cause economic waste

v.  Uhr v. East Greenbush Central School District-P suing school district for not testing kid for scoliosis per statute.  

1. Court decides no special duty between school and plaintiff; private right of action implied if:

a. Plaintiff one of class for whose particular benefit statute was enacted

b. Whether recognition of right of action would promote legislative purpose

c. Whether creation of such right would be consistent with legislative scheme

2. Here, no private right of action because private right of action would not be consistent with regulatory scheme.
f. Special Duty Issues

i. Affirmative Duties

1. No Duty to Rescue

a. Why no affirmative duty to rescue:

i. Broad scope uncertain

ii. Autonomy interest (personal liberty shouldn’t be overruled by cost of other lives)

iii. Possibly never evolved because there was no need

b. Some states have enacted Good Samaritan law, but prohibit private rights of actions because don’t want people sued for trying to help; also some only impose duty on professionals, or give them immunity if they do help

2. Special Relationships

a. Sometimes special relation between actor and third person imposes a duty upon the actor to control the third person’s conduct (eg, doctor and patient00have to weigh risks)
b. Tarasoff v. Regents of University of California-P killed by crazy person; P argued police and psychologist to warn her of crazy person’s release, knowing crazy person had stalked her.
i. Court held therapists weren’t immune from liability for their failure to warn; police had no special relationship to victim or crazy person to impose a duty to warn on them.
ii. Duties of Owners and Occupiers of Land

1. 3 different types of historical relationships between landowners and people:

a. Invitees (most duty of care)—duty of reasonable care to keep the premises safe

b. Licensees—owes duty not to create trap, tell them about concealed dangerous conditions

c. Trespassers—no duty owed; can’t willfully/wantonly act in disregard of them, and can’t create an “attractive nuisance” to lure them onto land

2. Now, distinction more between business location (like invitees) and homeowners (like licensees)

3. Rowland v. Christian-woman invites man to house, fails to tell him about faulty bathroom fixture, he slices his hand open when it breaks.
a. P could be held liable; had duty to warn.  If not using three-tier classification system, determine duty by deciding what is reasonable using an 8-factor balancing test:

i. foreseeability of harm to plaintiff

ii. degree of certainty that plaintiff suffered injury

iii. closeness of connection of the connection b/w defendant’s conduct and injury suffered

iv. moral blame attached to defendant’s conduct (corrective justice view)

v.  policy of preventing future harm

vi. extent of burden to defendant  (hand formula-esque)

vii. Consequences on community of imposing duty to exercise care with resulting liability for breach (hand formula-esque)

viii. availability, cost, and prevalence of insurance for the risk 

III. Causation
a. Idea that have to stop chain of causation somewhere, otherwise would have liability without end (Ryan v. NY Central RR)
b. Cause-in-Fact

i. “But for” causation 
ii. New York Central RR v. Grimstad-guy falls off boat, no life buoy on board, drowns.
1. Though there was a breach of duty of care, negligence wasn’t cause of harm—would not have necessarily drowned but for the lack of a buoy.  Counter-factual analysis
c. Proximate Cause
i. Legal causation; two different tests

1. “Directness test”—backwards looking test; did anything break chain of causation?  Once you’ve established negligence, look back in time from har.  If nothing braking chain from harm to negligence, then you’re responsible.

a. In re Polemis-charters shipping petrol to Casablanca; a plank is dropped negligently, which caused a spark, which ignited the petrol.
i. Though the damages were not foreseeable, still responsible because the negligent act caused the harm directly, even though it was extreme.  If the act was negligent, you’re responsible for all ensuing consequences.

2.  “Foresight test”—ex ante looking test.

a. Wagon Mound 1-WM dumps oil while docked at CalTex harbor, floats over to Mort’s dock.  Mort calls Caltex, who says it isn’t flammable.  Mort resumes welding, spark falls on debris in oil, catches fire, burns dock.
i. Court rejects Polemis, decides to use reasonable foreseeability: no liability because a reasonably foreseeable person wouldn’t expect the chain of events that led to the fire.

b. Wagon Mound 2-boats docked at Mort’s dock sue Wagon Mound.
i. In this case, boat owners can recover.  Additional evidence about foreseeability of harm brought in; also notion from Bolton v. Stone of a small risk, but great harm.  

ii. At the time, could only go after one party, so sue ship rather than dock, which has no money

iii. Doctrine of contributory negligence at the time, so WM I not likely to push foreseeability doctrine, because if WM could have foresaw it, so could they, which would have barred recovery.

c. Palsgraf v. Long Island R.R.-woman injured by falling scale when fireworks, dropped by guy boarding train assisted by train conductors, explode.
i. Cardozo’s opinion (winning, no recovery): all about duty; no wrongful act in this case IN RELATION TO Mrs. Palsgraf because railroad owed her no duty; Mrs. Palsgraf is unforeseeable plaintiff.  Ignores question of heightened duty for common carrier.

ii. Andrews’ Opinion: all about causation; general duties exists to public, proximate cause is inherently arbitrary, suggests “substantial factor test” for drawing line on causation.

d. Negligent Infliction of Emotional Damage (NIEF)

i. Several tests have been used to determine this:

1. Physical Impact-have some actual physical impact, emotional damages are parasitic on harm (replaced by zone of danger)
2. Zone of Danger-have to fear for your own safety, broader conception than physical impact, but still defined by where you were at risk of physical impact
3. Dillon Rule
a. Proximity-P has to be near scene,
b. Observation- have direct observation of accident, and 
c. Relationship-a close relationship between P and victim.
ii. Dillon v. Legg-daughter killed when hit by car; sister, who was in zone of harm, and mother, who wasn’t but was in close proximity, sued for emotional distress.
1. Court develop reject zone of danger rule, develop Dillon rule, allow recovery for both.
IV. Tort Law Under Uncertainty

a. Proving Negligence Through Res Ipsa Loquitur

i. Res ipsa loquitor—the thing speaks for itself

ii. Good for P because relieve burden of proof from P.

iii. Tests for RIL:

1. Prosser

a. Event must be of kind which ordinarily doesn’t occur in the absence of someone’s negligence (Doctrine of circumstantial evidence)

b. Must be caused by an agency or instrumentality within the exclusive control of the defendant (Limit breach of duty to prevent too expansive of doctrine)

c. Must not have been due to any voluntary action or contribution on part of defendant.

2. Restatement 2nd
a. Here, the element of exclusive control is muted.  

b. Causation connection: “other responsible causes, including the conduct of plaintiff and third persons, are sufficiently eliminated by the evidence”(don’t have to show exclusive control of instrumentality.
3. Restatement 3rd
a. Simplifies previous restatements/tests(condenses all factors into more overarching principles.

b. Exclusive control of instrumentality isn’t there—negligence inferred if “accident causing P’s physical harm is a type of accident that ordinarily happens because of the negligence of the class of actors of which D is the relevant member.”

iv. Colmenares v. Sun Alliance-couple was riding escalator, handrail stops, husband falls
1. Court uses Prosser three factors; all met, so liable for negligence.  Even though other companies maintain the escalator, Port Authority had a nondelegable duty to keep the escalator in good repair, so still counts as under their exclusive control

v. Ybarra v. Spangard-P goes in for an appendectomy, comes out with pain in shoulder that seems unrelated.  Lots of different D in this case that are surgeons/hospital employees
1. RIL used in this case because no way for P to know what happened, worried about conspiracy of silence.  RIL used to place on defendant burden of “initial explanation.”  RIL serving as information forcing doctrine.

vi. Inference of negligence vs. presumption of negligence (Morejon v. Rais Construction Company)
1. Inference of negligence (res ipsa weak form)—less than presumption; can’t assume liable, have to show some reason/connection; put some burden on plaintiff to eliminate some sufficient amount of alternative causes

2. Presumption of negligence (res ipsa strong form)—when no facts left for determination, nothing for jury to decide.

b. Collective Liability

i. Concert of Action

1. A and B liable; actors acting jointly or harm is indivisible so can’t apportion damage

a. Kingston v. Chicago & NW Ry-two manmade fires burn property; one unknown origin, one by Railroad
i. Railroad responsible because can’t apportion harm; if other party was known, they would be jointly liable.

ii. Alternative Liability

1. A or B liable; burden of causation shift to defendants to prove who did it

2. Summers v. Tice-three guys quail hunting, two shoot at bird and one bullet accidentally hits 3rd guy; not clear whose bullet caused harm.
a. Judgment against both defendants okay since can’t determine who caused injured; don’t want to leave wronged innocent party with no chance of redress.

iii. Market Share Liability

1. Large group, no certainty that one of the defendants actually caused the harm (different from alternative liability)

2. Market share liability approximate some notion of individual causation—use market share % of dangerous product to apportion damages

3. Different ways of finding market share liability

a. DES birth defect cases (Sindell v. Abbott Labs; Hymowitz v. Eli Lilly)
i. Preconditions on using market share liability( Sindell):

1. substantial share of defendants who might have caused harm are actually in lawsuit; damages limited by market share of company, proxy for causation

2.  product has to be fungible 
3.  Each defendant has to be a potential tortfeasor (at least have to meet breach of duty of care)

4. Plaintiff can’t identify which defendant caused the injury through no fault of her own (like doctrine of uncertainty) (maybe defendants/nature of negligent conduct itself had something to do with inability to pin liability on them(evidentiary wrong theory, like res ipsa loquitur)
b. Lead paint cases (Skipworth v. Lead Indus.;  Gramling v. Mallet)
i.  Skipworth: market share liability would grotesquely distort liability because the probability of a particular defendant being responsible in these cases seems much smaller than in DES cases; lead paints are fungible with each other; very long time period.

ii. Grambling: should use market share liability.  Time period shouldn’t matter because wrongdoer shouldn’t be excused with something just because he’s gotten away with it for a long time.

1. Risk Contribution Theory: relaxed P’s burden of proof in establishing causation because:

a. Each defendant contributed to the risk of injury to the public and plaintiffs

b. Companies in better position to absorb cost of injury

c. Cost of damages would act as incentive for better safety

2. P has to prove he was exposed to lead paint, defendant produced the type of lead paint (P does not have to identify specific chemical type if unable); d’s conduct was a breach of duty to P

3. Plaintiff still has to prove causation, but burden relaxed on establish specific type of paint ingested.

4. Difficulties with market share liability

a. Question about the geographic scope of market shares(Hymowitz uses entire national market because too difficult to divide by state
b. How do you handle absent defendants

c. Do you allow exculpation? (even if D have breach/duty, do you allow them to show didn’t actually cause injury?)

i. Sindell says yes,

1. Don’t want to hold someone liable for something they didn’t cause
ii. Hymowitz says no

1. Looked at harm on more societal level—even if weren’t liable in this one particular case, likely to be responsible in another case.

d. Should liability be several or joint and several?

e. What specificity of evidence is required in determining market share?

c. Scientific Uncertainty

i. Burden Shifting: where a strong casual link exists, burden shifts to the negligent party to bring in evidence denying but for cause.  

1. Limit cases in which burden shifting applies; e.g., require expert evidence, look to outside strandard

2. Zuchowicz v. United States-was prescribed an overdose of drug Danocrine, more than was approved by FDA.  Contracted PPH.  Did the overdose cause her PPH?
a. No direct causation, but this is overcome by expert testimony, the fact the FDA had approved the drug only in certain amounts, that it was twice the prescribed does; decided it was more likely than not that her PPH was caused by the overdose.  Suggests negligence per se can govern causation prong.

ii. Admissibility of Scientific Evidence

1. Judge act as gatekeeper to screen evidence to make sure it is relevant/useful to case (General Electric Co. v. Joiner).  

2. General acceptance factor—idea that evidence had to be generally accepted in scientific community.

3. Appellate court can review admissibility of evidence on abuse of discretion standard.
iii. Probabilistic Cause

1. Traditional tort liability is event has to be more likely than not to be cause of harm (51%)

2. Probabilistic cause allows recovery when couldn’t meet more likely than not standard.  Don’t usually give liability based on this.

a. Loss of chance cases: dominate rule is to use probabilistic recovery here

i. Herskovits v. Group Health Cooperative-failure to diagnosis cancer on first visit caused 14 percent reduction in his changes for survival; chance for survival was always less than 50%.  Should he have a cause of action?
1. Court allows recovery; reduction of chance sufficient evidence to allow proximate cause to go to jury

b. Lack of direct evidence because of negligence

i. Haft v. Lone Palm Hotel-P drown in pool with no lifeguard and no signs saying this
1. Court: lack of direct evidence of causation because there was no lifeguard present(shift burden of causation to defendant.  Think of as what’s the probabilistic likelihood that the absence of notice/lifeguard actually caused the mishap in this case.

iv. Medical Monitoring

1. Award money to monitor for disease you may or may not contract-radical because giving damages for an injury that hasn’t yet occurred.  Could consider it a present injury (emotional distress, eg)

2. Bower v. Westinghouse Electric Corp.-P exposed to toxic substances as a result of D.
a. Policy reasons for recovery of medical monitoring:

i. Public health interest in medical testing

ii. Deterrence value in recognizing medical surveillance claims

iii. Availability of remedy before consequences of exposure manifest may prevent or mitigate serious future diseases, mitigate later costs

iv. Societal notions of fairness and justice by allowing recovery

b. To be eligible for med monitoring, P must prove: been significantly exposed relative to general population to a proven hazardous substance through the negligence of the plaintiff; as a proximate result of the exposure, P has suffered increased risk of contracting serious latent disease; the increased risk makes it reasonably necessary for P to undergo periodic diagnostic tests and monitoring procedures exist to make early detection possible.
V. Plaintiff’s Conduct and Defenses to Negligence

a. Contributory Negligence

i. Under contributory negligence, if P was at all negligent, they were barred from recovery.  Supposedly to incentivize P to take care

1. Exception: Doctrine of Last Clear chance: even if negligence by P, if D had last clear chance to avoid the accident, he is still liable.

ii. LeRoy Fibre v. Chicago, Milwaukee, & St. Paul Ry.-P has haystacks 70 & 85 feet from railroad, railroad emits spark and catches haystack 85 ft from railroad here.
1. Majority: no contributory negligence because of strong property rights interest—use of property can’t be limited by the wrongs of another.

2. Concurrence: even though has right to use his property, liability of railroad should be conditioned upon hay being a reasonably safe distance from railroad.

b. Assumption of Risk

i. Some activities are inherently risky that would bar recovery so long as the risk is what we expect to find in the activity.

1. How do you determine what activity: are you unable to eliminate the risk without fundamentally changing the activity?

ii. Primary assumption of risk- defendant was not negligent, either owed no duty or did not breach the duty; P assumed the risk whether or not he was “at fault.”

iii. Secondary assumption of risk- affirmative defense to an established breach of duty.

iv. Assumption of risk in employment situations

1. Lamson v. American Axe & Tool Co.-P painting axes, aware new racks weren’t safe as old, told someone, but they weren’t changed
a. Court: barred from recovery because of assumption of risk; knew about the risk, could have left job if he thought it was too risky

2. No assumption of risk for employment any more because worry about moral problem, not being able to leave job.  Have replaced with non fault worker’s comp schemes and agencies/statutes to regulate safety

v. Murphy v. Steeplechase Amusement Co.(The “Flopper” Case)-guy falls off amusement park ride
1. Court: assumed the risk; the fall was one of the risks of the adventure, had warning in the experience of others; name served as warning.  Not unreasonable for person to take ride.

vi. Often use objective test—should have known what the risks were (Knight v. Jewett—implied assumption of risk)

c. Comparative Negligence

i. Has largely replaced contributory negligence, since contributory negligence’s “all or nothing” was thought to be too harsh

ii. Proportion damages based on fault.

iii. Pros:

1. Fairness factor

2. Practical administrability—suggestions that juries do this anyway

iv. Cons:

1. Have other doctrines to help mitigate unfairness of contributory (last clear chance)

2. Has largely replaced contributory negligence except in 5 states

3. Two systems of comparative negligence could lead to unfairness (where P barred from recovery if more than 50% at fault)

4. Hard to mathematically distinguish fault

5. Costly to adopt comparative negligence

6. Tricky discovery

7. Problems associated with multiple tortfeasors

v. Li v. Yellow Cab Co. of California-both sides negligent in car accident.
1. Court adopts “pure” comparative negligence system

vi. Pure comparative negligence: liability apportioned in direct proportion to fault

vii. “50 percent” comparative negligence:  apportionment based on fault up to the point at which plaintiff’s negligence is equal to or greater to that of defendant, then barred from recovery (sort of unfair, because can recover if 49% negligent, but not if 51%)

viii. If adopt comparative negligence, last clear chance doctrine goes away

ix. Assumption of risk: secondary assumption of risk folds into comparative negligence doctrine, but primary assumption of risk still holds.

VI. Multiple Defendants

a. Joint Tortfeasors: Indemnity, Contribution and Settlements

i. Joint tortfeasors: two independent actors, one or the other could have caused the harm.  Under joint liability, each of several defendants is responsible for entire loss that they all caused in part.

ii. Several: D responsible only for his proportionate share of loss

iii. Joint and several: p can recover 100% of damages regardless of D’s market share, so some D’s have to cover for insolvent defendants
iv. Joint & Several Liability:

1. No Contribution—prohibit defendant 1 from seeking contributions from defendant 2 for his/her proportionate share of liability

a. Indemnity actions are allowed.  If you can prove you’re less culpable, can shift the loss entirely onto the more culpable defendant.

b. E.g. Union Stock Yards Co. of Omaha v. Chicago, Burlington, & Quincy RR
2. Contribution

a. Pro Rata Contribution: divide  by number of culpable tortfeasors (CA CPC)

b. Partial Equitable Indemnity: contribution by proportional shares (American Motorcycle Association v. Superior Court).  Partial indemnity on a comparative fault basis.

v. Rules with Settling Defendants

1. Pro Tanto or Setoff Rule: take amount of settlement and set off from what you can recover

a. With contribution: can seek contribution for damages.  Discourage settling because know that even if settle, can still have to pay proportionate share

b. Contribution plus settlement bar: can seek contributions from other defendants, but not from a party that has settled: encourage settlement, often have “good faith settlement hearing” to prevent opportunism

2. Proportionate Share of Carve Out—can’t ask other D to pay more than its share of fault, regardless of whether or not other D’s pay.

b. Vicarious Liability/Respondeat Superior

i. Employer liable for acts of employee “arising out of and within scope of employment.”

ii. Ira S. Bushey & Sons, Inc. v. United States-drunken sailor damages dock.
1. How do you determine what is in scope of employment:

a. Are your actions actuated by the purpose of serving the master

b. Was it foreseeable that employer would do this

c. “Frolics and detours”-if you’re on your way o point B like your employer wanted, but on the way, you stop by point C and cause harm—are you still acting within scope of your employment?—Location test

iii. Rationale: Deterrence of Accidents/Control of Individual Employees
1. Want employees to be doing mini cost-benefit analysis as to how to behave to reduce accidents, but more efficient to put responsibility on employer because better/cheaper access to employees
2. Employer could be responsible for hiring people who are going to take more care (incentive-based, too)

3. if want risk reduction, have to go after employer, who has money and can punish employee in way they might care about.
iv.  “Insurance” Based Rationale
1. Risk Reduction (Deterrence Based Rationale)
2. Risk/Loss Spreading-“Deep Pockets”

v. Medical Malpractice Context of Vicarious Liability

1. Are physicians and HMO in employer/employee relationship or are they independent contractors?

2. Petrovich v. Share Health Plan of Illinois, Inc.-Differentiate employees from independent contractors by:

a. Apparent Authority

i. Holding out by HMO (does make look like doctor is employee?)

ii. Justifiable Reliance by Plaintiff (does P think doctor is employee?)

b. Implied authority: based on actions of HMO, can you reasonably imply doctor is employee?

COASE THEOREM AND ACCIDENT COST REDUCTION
I. Coase Theorem
a. If there are ZERO transaction costs, the efficient outcome will occur regardless of the choice of legal rule.

b. If there are POSITIVE transaction costs, the efficient outcome may not occur under every legal rule.  In these circumstances, the preferred legal rule is the rule that minimizes the effects of the transaction costs.

c. Applications

i. Land Use

	
	NUISANCE 
(Homeowner, M,  entitled to clean air) 
	NO NUISANCE 
(Factory owner, T, entitled to pollute) 

	PROPERTY RULE/ INJUNCTION
	T may not pollute unless M allows it.
M can enjoin (seek an injunction) for T’s nuisance.
Entitlement can be traded to T for a “bribe”
	T may pollute at will and will only cease if M bribes.

	LIABILITY RULE/ DAMAGES
	T may pollute but must pay M actual damages.
	M may stop T from polluting, but if he does, he must compensate T.


ii. Potential Complications

1. Worry about strategic behavior if M and T must bargain under injunction rule, and might not get solution.

2. Cost of negotiations among homeowners if more than one

3. Worry about free riders

4. With imperfect information, court may not value damages correctly, resulting in inefficient behavior.

II. Primary and Secondary Accident Cost Reduction
a. Automobile Accidents

i. Under strict liability very important for courts to assess damages appropriately.

ii. Under negligence the court still must assess damages but ALSO must know the cost and effectiveness of taking different levels of care in reducing accident risks to set the appropriate level of care.
iii. In this BILATERAL SITUATION (taking into account driver’s behavior and pedestrian’s behavior): strict liability with a defense of contributory negligence OR negligence with or without a defense of contributory negligence is efficient.
iv. Injurer’s activity level is of more importance when strict liability with a defense of contributory negligence; Victim’s activity level is more important when negligence.

v. so long as set negligence rule correctly, don’t need to have any rule setting pedestrian’s behavior.  Theoretical reason: when the driver takes care, he or she is still going to inflict injury on pedestrian; so long as there were no flaws in jury/ct saying so long as D has taken level of care, losses will fall on pedestrian, then the pedestrian will take their optimum level of care because they know they will have to pay costs.  This doesn’t hold true under strict liability because defendant paying every time he/she acts.

vi. if you have strict liability, only info the court needs is the accident costs, because don’t care what the driver was thinking about costs, since they have to pay regardless.

vii. if you have rule of negligence, need to know behavior of driver; also want to know total benefit minus total costs because you want to figure out where to set standard of care (if you’re using a hand formula to determine this, for example)(large informational demand under negligence rule.

STRICT LIABILITY

I. Elements of Strict Liability

a. Act

b. Causation

c. Damages

II. Traditional Strict Liability; Ultrahazardous Activities

a. 2nd Restatement: One who carries on an abnormally dangerous activity is subject to liability for harm resulting from the activity, even though he has exercised the utmost care to prevent the harm.  

i. Abnormally dangerous activities: to decide, following factors are considered:

1. Existence of a high degree of risk of some harm to the person, land or chattels of others

2. Likelihood that the harm the results from it will be great

3. Inability to eliminate the risk by the exercise of reasonable care

4. Extent to which the activity is not a matter of common usage

5. Inappropriateness of the activity to the place where it is carried on

6. Extent to which its value to the community is outweighed by its dangerous attributes

b. 3rd Restatement definition of abnormally dangerous activity: the activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors and the activity is not a matter of common usage.

c. Indiana Harbor Belt RR v. American Cyanamid Co-train car carrying flammable liquid leaked while in station near Chicago.  Track owner had to pay to clean up area, suing manufacturer/shipper of chemical to recover cost of cleanup; trying to pin strict liability of manufacturer/shipper.
i. Distinction between negligence and strict liability: could the accident be avoided by taking care?  If so, it can be deterred by negligence.  Activity level concern: is the only way to get rid of harm to change or do away with activity?  If so, strict liability will incentivize change in behavior.

ii. No case for strict liability here because accident was caused by someone’s carelessness; could have been avoided.

iii. Strict liability only refers to harm within foreseeable risk:  Was the kind of harm what we expected from the accident?  

d. Hammertree v. Jenner-car crash injured person working in bicycle shop; accident occurred because guy has epileptic seizure while driving.  Knew he had epilepsy, but DMV believed it was safe for D to drive with medication.
i. No strict liability because it doesn’t benefit to apply it here.  Not going to incentivize driver to take any more care than he already has, and if diminish activity level, might be overly restrictive.

III. Conversion; Trespass to Chattels

a. Conversion—protecting ownership interest in something

i. Moore v. Regents-P’s cells were used to establish cell line without his consent; he claims had ownership right to cells and the profits from cell line.
1. No conversion—no ownership interest in cells

2. Precedent: no judicial basis for conversion liability on human cells

3. Fairness: Unfair because worried about liability extending very far down on chain of causation  with strict liability

4. Economic Incentives: If disabling liability, would dull incentives for research/innovation

5. Alternatives: could have tort for lack of informed consent; could have regulations

6. Legitimacy: Court says doesn’t have power to expand tort liability, up to legislature

ii. Kremen v. Cohen-Kremen registered domain name sex.com, which Cohen fraudulently obtained.  Suing both Cohen and domain name registry
1. Conversion found.

2. Precedent: Payne v. Elliot-conversion applies to every species of personal property

3. Fairness: Unable to recover from Cohen, so want to be able to recover from domain name since they gave away domain name registry, who asserted ownership by giving away domain name.

4. Economic Incentives: not worried about more liability on registration system since they basically gave away the name and accepted the forgery without checking

5. Alternatives: more regulations

6. Legitimacy: Court says not expanding tort liability

b. Trespass to chattels—protecting possessory interest in something

i. Elements of trespass to chattels:

1. Possession

2. Carrying away

3. Injury/Damages

ii. Intel Corp v. Hamidi-Hamidi sends disgruntled emails about employment practices to all Intel employees (does stop sending messages to anyone who asks to be removed)
1. No trespass to chattels because Intel can’t show any damages.  Unlike trespass to land, just touching property isn’t sufficient (would be flood of litigation; chattel easier to protect than land)

2. Could have tried to show a threat of repeated harm, but here that would have meant showing might get a lot of emails from disgruntled employees
IV. Private Nuisance

a. Has to infringe on use/enjoyment of land, non-trespassory

b. Basis of Liability

i. Intentionality

ii. Unreasonableness of intentional invasion: Gravity of harm outweighs utility of actor’s conduct

c. Causation

i. A cause harm to B

ii. Reciprocal Causation-each has socially productive activity, but are incompatible with each other

d. Remedies

i. Damages—liability rule protection.  Someone can do activity, but you get court-determined measure of damages

ii. Injunction—property-rule protection; protect subjective valuation.  Can be temporary or permanent 

iii. If you have entitlement, want property rule because it gives you an objective level of damages

e. Affirmative Defenses

i. Extrasensitivity 
1. Rogers v. Elliott-P rings church bell, which causes injuries to neighbor
a. No nuisance because D was extrasensitive; must judge nuisance by common man standard

ii. Coming to the Nuisance

1.  Ensign v. Walls-D lived in area for years raising dogs; P moved in, disturbed by dogs.
a. Nuisance found, injunction issued.  Suggest that spatial dominance as  opposed to temporal dominance is more important in coming to the nuisance defense.
f. Fountainebleau Hotel Corp v. Forty-Five Twenty-Five Inc.-planned addition to Fountainbleau blocks sunlight to Eden Roc Hotel pool and cabana area.
i. No nuisance; absolute property right of F and there is no right to fresh air and light

g. Boomer v. Atlantic Cement Co-D operate cement plant; P want injunction for pollution.
i. There is a nuisance, but court refuses to grant injunction because of the marked disparity in loss for property owners as opposed to plant.  Just grant permanent damages to P.

h. Purchased Injunction (rare)

i. Spur Industries v. Del E. Webb Development Co-cow feedlot in middle of nowhere, developer begins to develop land in the immediate vicinity, seeks injunction against cow feedlot.
1. Nuisance found.  Developer can enjoin the feed lot, BUT he has to pay for these costs.  Court hesitates to put entitlement entirely on developer since he did come to the nuisance, but the individual house buyers weren’t aware of this.

PRODUCTS LIABILITY
I. Development of Doctrine

a. Beginning of doctrine: had to be in direct privity with some sort of contractual duty to products to bring suit.

i. Justification for privity doctrine: fear of infinite liability; worry about change downstream from manufacturer actually causes harm rather than something manufacturer does

ii. Why got rid of: sometimes want third-party to recover for moral corrective justice view; modern mass production; loss-spreading role

b. Then allowed negligence in manufacturing

c. Finally strict liability allowed

d. MacPherson v. Buick-D, manufacturer, sold automobile to retailer, who sold to P.  Wheel was defective.
i. Court rules that if in addition to element of danger, there is knowledge that thing will be used by persons other than the purchaser without new tests, then irrespective of contract, manufacturer of this thing of danger it under duty to make it carefully.  Knowledge of a danger must be probable.

ii. Downfall of privity doctrine
e. Escola v. Coca-Cola-Coke bottle exploded in P’s hand.
i. Ascendency of Strict Liability

ii. Court states manufacturer incur absolute liability when an article that he has placed on market, knowing that it is to be used without inspection, proves to have a defect that causes injury.  No longer have to be negligent

iii. Use res ipsa loquitur to bring suit—bridge between negligence based liability and strict liability

iv. Limitations to recovery built into Traynor’s analysis: product has to be used as it was intended to be used (“normal and proper” use); defect must be traceable to the product in the condition in which is left the factory.
v. Justifications for moving to strict liability:
1. Loss minimization-deterrence(”cheapest cost avoider” theory since public can’t really change product defects (information disparity) 

2. Loss spreading / Insurance(Residual risk of error no matter how careful—under negligence, fall on consumer.  Under strict liability-fall on manufacturer.  Cost of compensating individuals injured spreads across all products manufactured as cost of doing business, or manufacturer can more easily get insurance than individuals  

f. Economic Loss Rule

i. Suits for pure economic losses are not maintainable as torts, even when stem from negligence.  Work under contract theories

ii. Casa Clara-concrete company had made high salt content, caused damage to condos, but no other injury outside of what was contracted to be built.
1. Only economic losses were recoverable.

g. 2nd Restatement—Adoption of strict liability for manufacturing defect cases.

h. 3rd Restatement—broke up strict liability into tripartite distinction to separating manufacturing defects, design defects, and failure to warn to treat these separately.

II. Product Defects

a. Manufacturing Defect

i. See Escola
b. Design Defect

i. Two reigning tests:

1. Consumer Expectation Test-what the ordinary, reasonable buyer/user would properly expect the product to be suited for, based on how manufacturer advertises to customer.

2. Risk Utility Test- whether the benefits of a product outweigh the dangers of its design.  Various factors used to determine this:
a. Gravity of danger
b. Likelihood that danger would materialize
c. Feasibility of alternative design
d. Financial cost of improved design
e. Adverse consequences to the product and the consumer that would result from an alternative design
f. Look at product itself, not just at the defendant’s actions. (how differs from Hand formula)
ii. Castro v. QVC Network, Inc-QVC advertise all-purpose roasting pan as capable of cooking 25-pound turkey, though it was not originally manufactured for this.  Woman burnt herself as a result while cooking a 20-pound turkey. Brought strict liability claim and breach of warranty claim
1. Court rules jury should have been instructed on both claims because of the multi-purpose design of the product—had implied warranty, which evaluate with consumer expectation test, but evaluate strict liability claim with risk utility test.

c. Failure to Warn

i. Purpose of warnings: to let you be aware of condition, or to present an alternative way to do something to avoid risk

ii. Don’t want to have too many warnings because worry they may lose their effect

III. Plaintiff’s Conduct

a. Alteration/Modification Defense

i. Hood v. Ryobi America Corp.- guy has powersaw, which he removed the blade guards.  Lots of warnings about not removing guards.   Blades came off and amputated thumb.
1. P can’t recover on defect because of modification.  Also sort of plaintiff’s conduct defense (he was stupid, product wasn’t defective)
ii.  Liriano v. Hobart Corp.- new supermarket employee working with meat grinder, supermarket had taken guard off, his hand and lower forearm were amputated.
1. Can still have failure to warn claim even if product is modify.  In NY, there is a post-sale duty on the mfr to warn people if it realizes people are modifying products dangerously. (cheapest cost avoider theory)

2. P does not have to show causation: when negligence had propensity to cause exact harm that happened, it’s for defendant to prove.  Doesn’t matter that there is no evidence that Liriano would not have done anything differently had he been warned.-->burden shifting like res ipsa loquitur or Zuchowicz.

b. Plaintiff’s Conduct 

i. CA adopts doctrine of comparative negligence with strict liability because they do not think it will impair the safety incentives of defendants and does not destroy the purposes for adopting strict liability (in order to relieve consumers from problems of proof, to protect otherwise defenseless/innocent victims).  Strict liability for defendant remains, plaintiff’s recovery reduced only to the extent his own lack of reasonable care contributed to his injury (Daly v. General Motors Corp).
IV. Regulatory Compliance; Federal Preemption

a. Regulatory Compliance: complied with regulations (FDA, etc), so should be immunized from liability.  Most courts say this is some evidence, but not dispositive, that regulations are a MINIMUM standard.

i. MacDonald v. Ortho Pharm.-Woman taking birth control pills had stroke, which was not one of the warnings on the label at the time, though it was later added.  Label was approved by FDA.
1. Learned Intermediary Defense: manufacturer warns physicians and is therefore discharged of duty to warn end consumer.

a. Why justify: active/passive distinction, most patients accept what doctors tell them.  Physician in comparative advantage position, superiorly situated to being repository of information.

2. Even if this is an exception to learned intermediary defense because of active role many people now take in prescriptions (especially birth control), what is the adequacy of the warning?

a. Would person have not used drug had she known of the risk of stroke?  Have to look at this ex ante.

b. Federal Preemption

i. When do federal statutes preempt state tort liability?

ii. Express Preemption-Congress is explicit when it passes legislation as to what the consequences should be vis a vis state tort liability

iii. Implied Preemption—have to do an analysis of the regulatory framework

1. Field Preemption—implied preemption of entire subject of legislation

a. Courts wary of finding this, particularly if they don’t see much on the remedial side of legislation; if congress wanted it, probably would have explicitly said so

2. Conflict Preemption

a. Impossibility—if what regulation says have to do and what state says have to do conflict so its impossible to do both, fed preempt.

b. Obstacle preemption-not impossible to reconcile state/fed, but state presents obstacle to what fed regulations had intended to accomplish

c. Frustration preemption—(broadest, similar to obstacle)—paying money damages frustrates purpose of regulatory scheme.

iv. Presumption against preemption because state tort law is traditionally purview of states; on other hand, there is often a doctrine of deference to federal regulatory agencies

v. Colacicco v. Apotex and In re Vioxx—both prescription drug cases

1. FDA has, through a preamble to a final rule, said rule should preempt state tort liability, though this part of the rule was not sent for notice and comment, and prior to this preamble, always said state tort liability won (used to say regulations floors, now saying ceilings)

2. In Colaciccio, court found regulations preempted state tort liability

3. In Vioxx, court said regulations did NOT preempt state tort liability

4. So really no consensus on this, depends on jurisdiction.

5. Concern that if state tort liability a regulation, dangers of overregulation, might want deference to FDA for national standard for what should be warned about, don’t want to vary that by state.  On the other hand, FDA doesn’t do own clinical trials, can’t bring civil tort liability against it—worry about failure of FDA to regulate

DAMAGES
I. Purposes of damages:

a. Corrective justice view: correct the more injustice created by defendant, try to put plaintiff back in position he/she was before harm was committed, make the moral wrongdoer correct the imbalance.

II. Compensatory Damages

a. Economic/Pecuniary Damages—medical expenses, lost wages

i. Often hard to calculate the right amount of lost wages, possible biases

1. O’Shea v. Riverway Towing Co-cook, an older lady, injured so she can no longer work.
a. Question was how to account for inflation for lost wages.  Can either take inflation out of both wages and discount rate, or use a higher discount rate based on current 10-year interest rate, but apply that rate to an estimate of future lost wages that includes expected inflation.

b. Non-economic/non-pecuniary damages—pain and suffering, loss of enjoyment of life (hedonic damages)

i. Often controversial because hard to prove and measure.

ii. How do you measure: use precedents, or per diem method.

iii. Paradox that it’s cheaper to kill someone than injure them

iv. McDougald v. Garber-P in brain dead state
1. Court rules can’t experience loss of enjoyment of life if you’re not conscious because then you can’t know you’re not enjoying it

2. Allowing for both pain and suffering and loss of enjoyment of life is duplicative.
v. Reform suggestions: get rid of pain and suffering; cap pain and suffering; don’t allow attorney to mention amount so jury doesn’t fixate on that
c. Standard for appellate review is “shocks the conscience” or “Deviates materially”

III. Punitive Damages

a. Award mainly to punish and deter, internalize cost of actions.  States free to decide what justification they want, and can take into account things like attorney’s fees if they want

b. States often required a heightened intent standard for punitive damages

c. Pros of punitive damages

i. Relieve pressure on criminal justice system

ii. Cover when compensatory damages may not really be enough

iii. Help prevent underdeterrence, since don’t get caught every time tortfeasors commit a wrong (some suggest multiplier for punitive damages that is 1 over probability of detection)

iv. Moral outrage

d. Cons of punitive damages

i. Lack of “due process” protections in civil as opposed to criminal cases

ii. Overcompensation if have punitive damages plus non economic compensatory damages

iii. Might encourage people to bring frivolous suits

iv. Bad incentives to defendants—juries often award high punitive damages if companies have done an explicit cost/benefit analysis (anchoring bias)

v. Juror ignorance/irrationality

e. Standards of Review for Excessiveness

i. BMW v. Gore-guy’s BMW was repainted, decreased value by $4000.  PD was $2 million
1. Excessive punishment under due process.  

2. 3 guideposts for excessiveness review:

a. Reprehensibility of harm (this one is usually given the most emphasis)

b. Ratio Factor: PD:CD. Disparity between harm/potential harm and punitive damages award.  Historically in common law, these have usually been 1x-4x; court has said single-digit multipliers more likely to comport with due process.

c. Comparable Sanctions: Difference between remedy and civil penalties authorized/imposed in comparable cases. (this is given less and less emphasis)
ii. State Farm v. Campbell—145:1 punitive damage ratio was way out of balance, suggest a single digit ratio would make more sense because the 1 million emotional distress already looks punitive.  Court awards $9 million on remand. (9:1)

1. Focus on reprehensibility—doesn’t permit to expand scope to punish for any malfeasance, only harm to plaintiffs (also in Philip Morris v. Williams)
iii. Mathias v. Accor Economy Lodging-bed bug case.  Court found punitive damages weren’t excessive given willful and wanton conduct, fact that harmed other guests besides plaintiffs, and were needed to deter since hotel had profited from hiding infestation.

iv. Philip Morris v. Williams-court hold that award in part based upon desire to punish defendant for harming persons not before the court would amount to taking property from defendant without due process.  Jury may not punish for harm caused to others that aren’t plaintiffs.

f. Split Recovery Statutes

i. Court can split up punitive damages however it wants, prevent large windfall to independent plaintiff

1. Dardinger-court splits $30 million PD: 10 mil to plaintiff, rest to cancer research fund

g. Things to consider about punitive damages

i. Has the role of punitive damages as social corrective tool been diminished by emphasis on single digit ratio?  Do we want predictable punitive damages—isn’t unpredictable nature what helps deter

ii. Does the reputational sting of punitive damages matter?

iii. Does deterrence purpose work given the length of the appellate review and since corporations are owned by shareholders (punish many for conduct of few)?

iv. Want damages to be enough to sting and make defendant take notice, but not supposed to take into account wealth of defendant when determining or to be excessive—how to balance this
































































