TORTS OUTLINE
Tort = someone claims that another has caused harm and looks to the law for relief

Primary Concern: whether one whose actions harm another should be required to pay compensation for the harm done?

Basic Question:  How we should deal with the massive number of accidental harms that occur day in and day out, what’s the best institutional arrangement for addressing this problem ?

1)common law negligence, 2) common law strict liability, 3)legislative “no fault” compensation scheme

Negligence Tort:

1)Duty 2)Breach of Duty (negligence), 3)causation – cause and effect, proximate cause, 4) Damages

-note: amer. regulation and disability compensation system has big gaps! = torts
Hammontree v. Jenner: guy has epileptic seizure crashes into bike store, injures plaintiff 
1) Does liability based on strict liability/negligence make sense here? (no!)
*defendant injured plaintiff, should be liable? No negligence – out of their control seizure, strict liability too messy with car accidents/also not enterprise
VICARIOUS LIABILITY
· Hold employer responsible for employee’s negligence, want employers to be careful about who hire, most efficient info gatherer and enforcer of rules for employees

· Foster v. The Loft: employer negligent for bartender puncher history of assault
Respondeat Superior: employers are vicariously liable for torts committed by employees while acting within the scope of their employment:

1) conduct must be of the general kind the employee is hired to perform

2) must occur within the hours and ordinary spatial boundaries of the employment
3) must be (partly) motivated by purpose of serving employer’s interest 
· Christensen v. Swenson: security guard left to buy food (10 min break), driving back struck plaintiff, sue employer for vicarious liability 

Apparent Agency:
- Roessler v. Novak: sue hospital though doc was independent contractor, can be liable if:

-reliance + change in position (would’ve consulted others if knew independent, tough to prove)
-(restatement just requires a reasonable belief that person was employee of employer)

Baptists of Lomario Hospital System v. Samson: sign in ER, + consent form = enough

NEGLIGENCE

Brown v. Kendall (old-school landmark case), guy breaks up dog fight w/ stick accidentally hits plaintiff in the eye: burden on plaintiff to show def didn’t use due care, fault principle not strict li
Standard of Care:  How to decide what’s negligent/unreasonable?
Adams v. Bullock: boy shocked when swinging wire hits trolley wire, no reasonable juror could’ve reached the conclusion that there was negligence here cuz so unlikely!

· Duty of reasonable care/due care – what they should have foreseen is part of that 

· Braun v. Buffalo: distinguish cuz the wires were once insulated, development foreseeable

Carroll Towing (bargee): Learned Hand Formula

· Whether the Probability of harm X the Magnitude of Harm (L) is more or less than the Burden of adequate precaution  B< PL
· If the burden is less than probability x gravity, then its negligence

· May be impossible to quantify, esp. in personal conduct case

· Makes sense as rational analysis of costs and benefits; if defendant has invested in safety up until the point that it is more costly than possible harm, he has done good!

Standard in Negligence Cases:

1) Conduct is the test, not state of mind (administrative feasibility, deterrence)

2) Conduct is measured by the reasonable person

· Bethel v. NYC Transit Authority: bus, wheelchair seat collapses, changes duty of highest care for common carriers to reasonable care which takes into account the reasonably perceivable risk and gravity of harm, and special relationships

· Kansas case says father whose son got gun has to use duty of highest care

· Ramsbottom: def suffered stroke, continued driving after two near misses, didn’t realize

· Still liable, otherwise too difficult of a line to draw unless completely unconscious

· Administrative feasibility (also a reason 4 excluding mental disability as defense: bashi)

Fault Principle:

-Foreseeable Risk Rationale: maximizes indiv. autonomy, held responsible if take foreseable risk

-Community Expectations Approach: have to live up to comm. standards of reasonable behavior

-economic efficiency/social welfare calculus: learned hand
ROLE OF JUDGE AND JURY

· How much discretion should be left to the jury on the due care issue?

· Questions of fact for jury, law for judge:

· How fast def. going = fact; construction of legis intent/meaning of statute = law; mixed fact and law question of due care is normally for the jury

· Andrews: plaintiff injured by briefcase falling from overhead in airplane; ct appeals reverses sum judge, cuz q. of utmost care (enough done?) is for jury

Holmes: Judge can make decision, expertise, consistency and predictability (goodman: plaintiff always loses railroad case); guard against arbitrariness/bias

Cardozo: cases are so different can’t have hard and fast rules
THE ROLE OF CUSTOM

· Almost never treated as conclusive
· Just cuz everybody in an industry lags behind, doesn’t mean it’s a defense

· But, useful cuz informs Burden of Adequate Protection 

· Indicates whether expense so great nobody in industry can afford it, social impact
· Whether there was notice about safer method 
· Not quite way of defining due care, but informs whether actor behaved reasonably

· Proof of accepted practice + defendant conformed to it = might equal due care

· Proof of custom + defendant ignored and that was proximate cause = maybe liability

· Reflects judgment, experience, and conduct of many, forms societal expectations, shows the practicality of a precaution in actual operation

· Have to show fairly well-defined and same business so actor knew/should’ve about it

· Jury has to be satisfied w/Reasonableness of custom/adhering (or not) to it

Trimarco v. Klein: tenant gets injured falling through glass shower door cuz made out of ordinary thin glass and not the tempered glass in common use, sues bldg owner

Levine: plaintiff cut hand on rough rope while operating dumbwaiter, most use smooth ropes, doesn’t count though cuz they use it for efficiency not safety

ROLE OF STATUTES
· Courts will fill in the content of what constitutes due care w/crim code safety provisions 
· Because is part of the communal expression though the legislature of what is safe conduct

· Compliance with a statute doesn’t seem to insulate from liability/nor satisfy due care

Martin v. Herzog: car coming around turn wide hits buggy that doesn’t have lights on (statutory violation) = Cardozo says that violating law without excuse is evidence of negligence
Tedla v. Ellman: bro + sis violate statute, walking on wrong side of road, hit

· Court says it’s a rule of road not a safety standard, also they were trying to be safer

Bassey v. Mistrough: electrical system fails, guy gets out of car and hit, violates statute cuz no lights on, but its ok cuz unavoidable!
Statutory Purpose Doctrine: courts unwilling to use statutory violation when the harm that occurred was different from the harm the legislature was seeking to prevent

Borris v. Scott: sheep washed off side of ship, plantiff argues violation of statute contagious diseases act that says there should’ve been pens separating them – not applicable!

De Haen v. Rockwood Sprinkler Co.: radiator placed next to elevator shaft which should’ve had fencing around it according to statute, even though this was to keep workers from falling in, things falling in is related, so Cardozo says statute embraces this

Di Ponzio v. Riordan: pumped gas while car still on, which was illegal because of fire dangers; when car unexpectedly rolls backwards and traps plaintiff, doesn’t count as violation of statute
Licensing Statute: drivers license doesn’t matter, despite brown v. shyne making chiropractor lack of license a non-issue, statute says that: prima facie evidence of evidence established in any action for personal injuries against a person not authorized to practice medicine who practiced

· (generally not used to set standard of care, would be creating strict liability)

PROBLEMS OF PROOF!
· Cluster of ‘slip and fall’ cases, involve circumstantial evidence, self service grocery stores/messy vegetables/birdseed, Business Practice/Mode of Operation rules:

· increasingly if business practice creates reasonably foreseeable risk of harm, then plaintiff doesn’t have to show notice rather burden shifts to store owner to negate inferences of negligence! (creeping towards strict liability)
· Not  in randall v. kmart corp cuz no evidence of birdseed packaging

Negri v. Stop and Shop, Inc: circum. evidence enough for jury to conclude slippery condition was created by broken baby food +  that enough time passed for def’s employees to discover/fix
Gordon v. American Museum of Natural History: plaintiff slipped on paper on steps to museum; No proof of actual or constructive notice of the particular condition that caused his fall!
-Constructive notice = defect must be visible and apparent, and it must exist for a sufficient length of time prior to accident to permit defendant’s employees to discover/remedy

Res Ipsa Loquitor! “The thing speaks for itself”
· Plaintiff can really only show evidence of consequences, doesn’t have available to him specific evidence about what went wrong/what the def. did
· Provides an injured plaintiff w/ a common-sense inference of negligence where direct proof of negligence is wanting
1) Whether what happened seems to be the result of negligence on someone’s part! (whether the accident is one that would not, in the ordinary course of events, have occurred without negligence on the part of the one in control)
a. Need a basis of past experience which reasonably permits the conclusion that such events do not ordinarily occur unless someone has been negligent
· Ex. objects falling from the def’s premise, fall of elevator, escape of gas/water/electricity, derailment of trains, boiler explosions, etc.
· Basis of past experience should be common to community, general knowledge (can be supplied by evidence + expert testimony)
2) Whether the instrumentality that caused the injury was under the exclus control of def
3) Plaintiff has to be free of contributory neg.
· Plaintiff shows negligent-type accident and that negligence was def’s, then if get beyond directed verdict, majority: jury can draw permissible inference that there was negligence; minority: creates a presumption of negligence which must be rebutted or else lose
Byrne v. Boadle: barrel of flour flies out of window and hits plaintiff, doesn’t happen w/out neg.
Larson: WWII end celebratn, chair out of hotel window, not nec. neglig, dont expect control of D

McDougald v. Perry: plaintiff driving behind tractor trailer, spare tire flies into P’s windshield

-court says plaintiff not required to eliminate w/certainty all other possible causes, just show evidence to from which reasonable person can say more likely than not neg. associated

-tricky with tire blowouts cuz could happen w/out any negligence, not really res ipsa

-spoilation of evidence not really actionable cuz of concerns w/endless litigation, costs, etc.
Ybarra v. Spangard: diagnosed w/appendicitis, leaves surgery where unconscious w/paralysis and pain in Shoulder!, sues lots of doctors and nurses
-even though plaintiff doesn’t know who or what injured him, ‘control of instrumentality’ is expanded to include constructive control or right of control
- ybarra allows suit to proceed against all possible defs, but maybe it doesn’t make sense to grant suit where it could’ve been a number of ppl  that caused the injury:
· traynor: flower pot falls from apartment, can’t go against all tenants

· fire in hotel from smokers, don’t know which, res ipsa not granted
· though applied where nitroglycerine factory exploded, 

-While most require res ipsa claim to show more probable than not, wigmore requirements only need some evidence of negligence + superior access to info in D
MEDICAL MALPRACTICE
· Question is: whether D acted in conformity w/the common practice within his profession!
· Malpractice plaintiff in prima facie case must prove the relevant recognized standard of medical care exercised by other physicians and that the defendant departed in treatment
· NEED Expert testimony to show negligence!
Sheeley v. Memorial Hospital (plaintiff gave birth, episiotomy -> complications)
-at trial court expert was disqualified; here court abandons “same or similar locality standard” which allows only for experts from same/sim locality to testify bout approp standard of care
-adopt a national standard and hold that a physician is under a duty to use the degree of care and skill that is expected of a reasonably competent practitioner in same class/circumstances

-focus is procedure, reasonable? Consistent w/standard? 

-plaintiff pays for expert witnesses, expensive, malpractice insurance

State v. Lourdes Hospital: 

-can use expert medical testimony to inform the jury’s decision on res ipsa loquitor, where arguing injury would’ve happened w/out negligence and there’s no common knowledge
Matthies v. Mastromonanco: old lady prescribed bed rest rather than surgery 
Doctrine of Informed consent: physician should explain medically reasonable invasive and noninvasive alternatives, including the material risks and likely outcomes 
· What a reasonable person would expect to know = reasonable patient standard (not professional standard, though NY does)

· What a reasonable person would’ve done w/that info? If prudent person objective standard would’ve gone w/treatment anyway, can’t complain

DUTY, AFFIRMATIVE OBLIGATION TO ACT


Themes: Special Relationship + Voluntary Undertaking
· Misfeasance: when somebody has been actively negligent, there is a duty of due care

· Nonfeasance: when individual has been passive and hasn’t created the risk = no duty 
· Some duty must exist before a def can be said to have committed actionable negligence

· If an individual is in a situation of danger, should the law impose a duty on others affirmatively to assist that person? 

· Special relationship giving rise to affirmative action: common carriers, innkeepers, possessors of land held open to public, persons who have custody of another person under circums where other person is deprived of normal opportunities of self-protection

· Trend towards recognizing general duty of due care

· Restatement (2) 322: if the actor knows or should that by his conduct he has caused such bodily harm to another as to make him helpless and in danger of further harm, the actor is under a duty to exercise reasonable care to prevent such further harm

· Restatment (2) 321: one who has done an act and subsequently realizes/should that it has created an unreasonable risk of causing physical harm to another is under a duty to exercise due care to prevent the risk from occurring even though at the time actor had no reason to believe that his act would create such a risk

· Rest.(2) 324: one who, w/out duty takes charge of another who is helpless is subject to liability caused by a) the failure of the actor to exercise the safety of the other while within the actor’s charge b)discontinuing aid/protection, if leaves other in worse position 

Harper v. Herman (minn, 1993)
-does boat owner/social host owe duty of care to warn a boat guest that the water is too shallow for diving? No reasonable expectation to look to other for protection + no special relationship
Farwell v. Keaton
-guys friend gets beat up, leaves him in car till next morning -dies
-where performance clearly has begun, there is no doubt there’s a duty of care

-(court also finds affirmative duty to aid on the basis of pre-existing relationship)
Statutory Limitations on Liability
-many states have good samiritan laws which protect docs/health pros from liability to encourage them to come to assistance of indivs suffering physical harm/risk

Voluntary Undertaking: 
-some courts say termination is okay, some say no
-where an actor voluntarily acts in a way designed to reduce the risk to which others may be exposed, a duty of reasonable care exists if the actor increases the risk of harm, or if others rely on the actor’s undertaking

-affirmative promise to come to someone’s assistance/keep them from being at risk = duty

-Morgan v. County of Yuba: sheriff promised to warn P before threatener released, he doesn’t and he kills her – liability if reliance

-Garcia v. Superior Court: parole officer had a duty to exercise reasonable care in giving the victim info regarding the parolee who ultimately killed her
Randi W. v. Muroc Joint Unified School District

-vice principal recommended by defs despite knowledge of past sexual abuse, he abuses plaintiff

-a writer of a letter of rec owes a duty to 3rd party not to misrepresent a former employee if these recs would present a substantial, foreseeable risk of physical injury to 3rd persons 
-misleading misrepresentation not mere nondisclosure (which has no liability) because D had provided Some info and thus had to disclose all other facts which ‘materially qualify’ those

Factors in determining duty exception: Foreseeability. certainty that P suffered injury, causation, moral blame, policy of preventing future harm, burden to D and consequences to community of imposing a duty to exercise care w/resulting liability for breach and insurance? (Rowland)

Tarasoff v. Regents of the University of California
-psychologist failed to warn victim or victim’s family of the death threats/risks posed by psychiatric patient upon his release

-when determined that a patient poses a serious danger of violence to others, doc bears duty to exercise reasonable care to protect the foreseeable victim of that danger
Duty to Warn?
-CA: no affirmative duty for dr to disclose HIV status to patient’s partner, but no liability if do 
-courts mixed when doc owes duty to third party, don’t want to extend doc’s due care duty beyond patient/patient’s fam
-Reisner v. UC Regents: sues dr. for not telling patient he had sex w/ about HIV blood transfer
-Albala v. City of NY: no duty to plaintiff born w/brain damage cuz of doc perforated uterus

Uhr v. East Greenbush Central School District

-school district failed to test annually for scoliosis, violating education statute, plaintiff’s condition went undetected – does statute create a duty? no implied right of action:
1) whether the plaintiff is one of the class for whose particular benefit the statute was enacted?

2) whether recognition of a private right of action would promote the legislative purpose?

3) whether creation of such a right would be consistent with the legislative scheme?

-child abuse reporting statutes create duty!

Policy:

Concern with Crushing Liability
Moch Co. v. Rensselaer Water Co.: water works had contract w/city to supply water for fire hydrants, fails to supply adequate water and warehouse burns down

-court finds no duty because of lack of privity (though liability found in diff case where utility under contract to city to maintain street lights might owe a duty to a pedestrian injured by dark 

Strauss v. Belle Realty Co.: man in bldg under contract w/ConEd fell + injured during blackout

-only duty to customers cuz need to define orbit of duty that places controllable limits on liability
DUTY, POLICY BASES FOR EVOKING NO-DUTY
Enabling Torts:
Reynolds v. Hicks: underage kid gets drunk at wedding, car accident, victim sues the wedding couple because of the law against serving minors alcohol, court finds no duty

(ex. of how impt context/setting in case are)
-Vince v. Wilson: duty to not finance a car when might be detrimental to public safety


-seems stretch/but aunt put instrumentality of danger into grandnephew’s hands

Negligent Entrustment Doctrine:
= if you negligently entrust some sort of dangerous instrumentality to someone who may do harm once they have it in their hands (gun/car, etc.), there is a DUTY (sometimes)
-ex. lend car to someone who is a high risk individual

-keys in the ignition cases: courts go both ways

-duty not to increase hazards of driving on the highway (radio show Weirum v. RKO Central)
Social Host Liability? 

1) Concern is the big party situation

2) Some ppl hold their liquor better than others, hard to tell 

· Where courts put liability out of concern for drunk driving, legislature narrows it

· Dram Shop Acts: recognize liability through statute/courts for commercial actors who serve liquor to intoxicated person

· (giants stadium drunk-driver, culture of intoxication evidence inadmissible)

LANDOWNERS AND OCCUPIERS
· Landlord cases show importance of tort law as a deterrence

Traditional Categories:

-Carter v. Kinney: guy goes to bible study, slips on ice in driveway, cuz licensee no duty

-Trespassers: entrants to land w/out permission; owed no duty of care

-Licensees: persons who enter w/permission but the possessor does not have a $ interest in the visit such that the visitor has reason to believe that the premises have been made to receive him


-  duty to protect from known hidden dangers

-  protected from malfeasance (spilled coffee) w/duty of reasonable care

-Invitee: possessor has interest in the visit such that visitor has reason to believe that the premises have been made to receive him
-  duty of reasonable care to protect against both known dangers and those that would be revealed by inspection; material benefit motive to invitation
· also public invitees in commercial settings/ invitation to the public generally

· no duty where the danger is open and obvious unless could anticipate harm

Stitt v. Holland Abundant Life Fellowship: plaintiff trips in prkg lot of church bible study, court holds that the cost of safe-proofing the premises has to be connected to $ gain
General Duty to trespassers is not to willfully or wantonly harm them:

Bennett v. Napolitano: plaintiff walking dog in park after hours and tree falls on him, no duty cuz he was trespassing

-child trespassers: when danger is so obvious not liable, but attractive nuisance doctrine!

Innovation!:
Heins v. Webster County: guy visits daughter in hospital trips on way out, normally would’ve gotten nothing cuz licensee, but here abolish the categories! And requires a standard of reasonable care for all lawful visitors 

-landlord tenant, new duty where a promise by landlord had been made

Rowland v. Christian: guy hurts hand on sink, abolished the categories, including trespasser!

· Though CA passed statute limiting liability to trespassers

Kline v. 1500 Massachusetts Ave. Apartment Corp: court imposed duty of care on the landlord of a large apartment bldg toward a tenant who had been assaulted in a common hallway

Posecai v. Wal-Mart Stores, Inc: robbed at gunpoint in prkg lot wearing jewelry
4 Tests Laid Out
-specific harm rule: landowner only owes a duty to protect patrons from the violent acts of 3rd parties if aware of specific imminent harm about to befall them - too restrictive
-prior similar incidents test: foreseeability is established by evidence of previous crimes on or near the premise, and their nature and extent, etc.
-totality of the circumstances test: takes into account nature, condition and location of the land, places greater duty on business owners to foresee the risk
-*Balancing Test: addresses both by balancing foreseeability of harm against the burden of imposing a duty to protect against the crimes of 3rd person (adopted by CA, TN and here LA)
Robber Cases: say no duty to accede to robber’s instruction
INTRAFAMILY DUTIES

· Common Law parental immunity!:

1) Goller = no duty for harm that arises out of essential parental services *most common
2) CA: Did the parent behave the way a reasonable parent would?


Broadbend (AZ) – unsupervised kid in pool

3) NY: there remains a domain of no duty = negligent supervision

-  Zikely The NY View: unsupervised child wanders into bathroom where hot water running in tub, and ends up in tub suffering severe burns

· Insurance erodes the immunity, but collusion concern
GOVERNMENTAL ENTITIES

1) Govt officials make many policy choices balancing costs and benefits

2) Much is in the affirmative duty sphere: protecting the public from risk created by others

· Institutional competence and separation of powers/resource allocation concerns

· Reliance: where implicit/explicit promise, court more likely to find duty

· Courts unwilling to impose affirmative obligs on public insts to spend more $

· Special deference to public officials in making their discretionary decisions = no duty

No Duty:  (the basic rule)
Riss v. City of NY: no police duty to come to her protection/ to respond to her request for assistance (limited resources); the allocation of police resources is legislative-exec decision for which there’s no liability
Duty Where Popo Takes Affirmative Action that leads to Reliance
Schuster v. City of NY: he provides info to popo ldg to capture of criminal, life threatened and killed; court holds police duty to respond reasonably to his request for protection cuz Active 
Sorichetti: plaintiff had protective orders, but police won’t rescue child from dad who is injured; court finds duty cuz of protective orders, history of violence, and assurance of action
911 Calls: duty when direct contact w/victim and reliance

Cuffy Elements:

There is generally no duty, but there is a special relationship exception when:
· There is an assumption by the municipality through promises or action, of an affirmative duty to act on behalf of the injured party

· Knowledge on part of municipality’s agents that inaction could lead to harm

· Some form of direct contact btwn the munic agents and the injured party
· Party’s justifiable reliance on munic undertaking
School Cases: whether the claimed negligence occurs on the school premises
Lauer v. City of NY p.240:
-medical examiner neglects to correct autopsy paperwork clearing father of kids death
-court distinguishes btwn ministerial and discretionary acts, here find no duty because of no direct relationship btwn examiner and P

Friedman v. State:

-plaintiff injured cuz no barrier on road, even though city had determined a need for one

-not the job of courts to be second guessing legislative exec administrative agency decisions

-will only overturn a planning decision if it is truly arbitrary/plainly invalid – bring expert
Weiss v. Folk: car accident, cause argued to be too short interval btwn lights changing, court won’t second guess proper length of interval, not role of judiciary

Federal Tort Claims Act, 28 USC §1346(b), 2402, 2671:

-Federal Govt Waives its general tort immunity!!!
-only negligent claims are covered (strict liability and intentional torts can’t be brought)

-does not apply to “any claim based upon the exercise of a discretionary function/duty by gov”
-to prevent the courts from second guessing the way that govt officials choose to alance economic, social and political factors

-Cope v. Scott:
· P got in car accident on park road maintained by National Park Service, alleges negligence cuz road not adequately maintained and no warning signs
· While lack of road maintenance Was discretionary, it was subject to policy analysis so k

· Lack of warning signs discretionary but don’t need to be exempted cuz don’t implicate big 
2 Step Test:

1) Does any federal statute, regulation or policy specifically prescribe a course of action for an employee to follow?

a. If yes then exempt; if didn’t follow, govt can be sued
2) Are the challenged discretionary acts of a govt employee of the nature and quality that Congress intended to shield from tort liability?
Feres Doctrine: armed service exception for ALL injuries related to military service
DUTY: EMOTIONAL HARM!

· Duty issues in the context of whether stand-alone is recoverable and when?
· Major concerns: potential for fraudulent claims, floodgates concerns, how one puts a dollar value on claims of this kind?

· In direct cases: continuum from no recovery (just FL), most states have recovery under some circumstances = when plaintiff is in zone of danger (fears immediate physical harm), and very narrow additional categories (mishandling corpse, negligently sent death telegram), some super pro-plaintiff and have general foreseeability approach of Gammon 
· In bystander: spectrum from no recovery, to zone of danger to constrained foreseeability factors (family, directly observe)

Falzone v. Busch: negligent car comes straight at woman making her scared -> ill
Past: need physical impact to sustain a neg. action

Holding: when negligence leads to substantial bodily injury/sickness from a reasonable fear of immediate personal injury, can recover 
· “zone of danger” test, has to suffer fright, reasonable and immediate fear not idiosyncratic, “substantial” bodily injury (medical evidence)

Car Crashes v. Airplane Crashes: (cali cases)
Lawson: plaintiffs suffer near miss from plane that crashed near, no recov, limitless liability, etc
Wooden v. Rapling: near miss from car, can recover
Metro-North Commuter Railroad Company v. Buckley: (US) p.273
-railroad worker negligently exposed to asbestos, wants emotional distress $ for fear of exposure

-court says no, not immediate traumatic harm, zone of danger
Gammon v. Osteopathic Hospital of Maine, Inc. p.281:
-plaintiff gets bag w/severed bloody leg instead of dead dad’s belongings, emotional shizz
-holding: don’t need to show physical impact of distress cuz presumed where family just died – here have foreseeability of severe emotional distress; reasonable person would be unable to cope
-opens door for broad range of damage claims for false info transmitted to P:

-Baker v. Dorfman: permits emotional distress action by person negligently told HIV pos.

-Nieman v. Upper Queens Medical Group: uphold claim of negligent report of sterility


-category of false death sentences like when told somebody died but they didn’t

-Gammon narrowed in Brian v. Watchtell Revival: plaintiff sued church for abuse of church member, emotional distress was foreseeable; court says only liable when there’s a particular duty based upon a unique relationship

Bystander Decisions:

Portee v. Jaffee, p.286:
-mom sees son crushed to death in elevator, sued for emotional injury + wins 

Factors in determining whether emotional injury would be compensable cuz foreseeable:

1) close relationship

2) observing/witnessing the incident at the scene

3) severity of the physical injury causing the distress (death/serious physical injury)

4) resulting severe emotional distress

*Bovsun v. Sanperi: NY – adds zone of danger requirement to limit floodgates concern
Other Stuffs:
-most states reluctant to grant emotional harm liability for damage to property
-most states reluctant to grant loss of consortium at all, let alone for more than husband

ECONOMIC HARM
· lines have to be drawn somewhere short of foreseeability cuz all of these losses are foreseeable, ripple effects in complex society we live in, everyone has a network of personal and prof connections effected in case of death/serious injury!

3 Approaches:
1) General Foreseeability Approach: accountable may be liable to any person whom he could reasonably have foreseen would obtain/rely on his opinion, including known/unknown investors; NJ pre-legis reversal, few other states, pro-plaintiff!
2) Near-Privity Test: accountant liable if aware of impending transaction AND contact/course of dealings btwn plaintiff and defendant; NY, Restrictive!
3) Restatement: liability limited to loss suffered by ppl he knew would rely on it for a particular transaction
· Ex. Nycal Corporation v. KPMG Peat Marwick LLP
-architects, high school counselor, lawyers

- lawyers: drafting of will negligently, most states will recognize duty on part of lawyer to intended third party beneficiary; can also be liable for not mtg deadlines, or recommending settlements, not for strategic choices
Economic Loss Rule (concern is stacked-on liability, ripple effects)
*Generally landholder has NO duty in negligence where plaintiff’s sole injury is lost income!!!!!

· 532 Madison Avenue Gourmet Foods, Inc. v. Finlandia Center, Inc. Court of Appeals of NY, 2001 p.317

· wall collapses onto Madison avenue, deli closed for 5 weeks, sues for lost profits

· duty limited to those who suffer personal injury or property damage!

*Catastrophic loss and disaster sitatuations, 9/11, Katrina, etc., raise questions, can’t all be done through court system, govt, loans, federal assistance!

-NJ, People Express, allows recovery for those who could tell would def be affected by negligence, “particular foreseeability” = the only court, asking for trouble!~
Duncan: D is drug-testing co., hired by employer to drug test current/prospective employees, does it negligently, and as a consequence P gets fired/not hired

-court says yes here using a kind of foreseeability test, but number have said no

-duty makes sense from a deterrence, compensation, and fairness perspective

Robins Dry Dock & Repair Co. v. Flint (US): time charter of boat loses business because of bad repair, P sues the repairer – holmes says NO liability! Because there could have been indemnification – figured out who bears loss contractually -through “channeling contract”
CAUSATION
· Whether D’s negligence “caused” the harm for which P is suing?

1) Cause in fact? (actual cause)

a. But-For test!: What would have happened in terms of victim, if D’s neg had never occurred?

i. No causation if effect would would happened despite the neg
2) Proximate/Legal Causation: whether, granting that D’s negligence has been cause, the injury occurred under circumstances that allow the D to argue plausibly against being required to compensate the P for that harm?

Probablistic Recovery for Present Loss:
-Stubbs v. City of Rochester: water contamination, plaintiff gets typhoid fever, multiple potential causes, *75% water, 25% flies*
-possibility: proportional liability based on the probability of causation; ex. if you knew that 48 out of 58 ppl probably got typhoid from the water, then pay everybody 48/58 of the damages
· *Most courts if jury not convinced, then plaintiff gets nothing or vice versa

· Probs: statistics not good, long latency, tons of variables

Probablistic recovery for harm in the future:
-present disease, raised chance of more serious disease at a later point in time? Most courts: NO
- simmons v. pacor: no enhanced risk recovery, have to wait for second disease to develop

- NJ, Mauro v. Raymark Industries: if “more likely than not” that current disease will develop into more serious disease, can have present recovery of full future damages

- Ill, Dillon v. Evanston Hospital: plaintiff can obtain compensation for a future injury that is not reasonably certain to occur, but compensation would reflect the low probability (i.e. just 20%)
· Pro waiting: limited pool, might never get it; con: insolvency, stale evidence, cant enjoy $
Establishing Causation through Reliance on Expert Testimony:
Zuchowicz v. United States: P neg prescribed 2X maximum allowable dosage of drug –died
· Daubert (US) test for admissibility of expert testimony:

· Judges have to take gate-keeping role seriously, decide if sci evidence reliable

· Not really a valuable test for medical malpractice or toxic harm

1) tested according to scientific method?

2) Subjected to peer review and publication?

3) Known or potential rate of error?

4) Theory generally accepted?

Multiple Sufficient Causes:?????
Loss of a Chance Doctrine: 

Should there be recovery based on the poss. that harm would have been averted but for D’s neg?
Alberts v. Schultz – guy goes to doc w/pain in leg, doc doesn’t order test, eventually amputated

-loses case cuz couldn’t offer convincing evidence that a quick intervention would’ve saved leg
-have to show More Likely than Not that there was a 25% chance that leg would’ve been saved

JOINT AND SEVERAL LIABILITY

· Some courts will compare intentional misconduct and negligent misconduct
· Is there Joint Liability?:
· Concerted Action: both negligently cause plaintiff injury, ex. drag-racing

· Independent Concurrent Action: two random ppl cause another to be injured
· Vicarious Liability: employee and employer both (note: employer as a matter of law is 100% responsible, but can indemnify the employee though rarely does)
· Damages: how collected and from who if joint liability?

· Joint and Several Liability: 

· the traditional approach, can hold any of the D’s to the full entire damages

· Several Liability
· Each D is responsible for his percentage of the fault

· In-btwn Position:
· Ex. CA: joint and several for econ loss but several liability only for intangible suffering like pain and suffering

Multiple Defendants Cases:
Summer v. Tice: 2 dudes fire in the direction of plaintiff at same time, don’t know which gun shot plaintiff in eye and lip; joint and several liability, split 50/50 (which means P is sidestepping normal burden of preponderance of evidence = policy considerations trump!)
-Garcia: guy injured by saber, don’t know which of 2 manufacturers, dismissed
Market Share Liability Theory:
Hymowitz!: -plaintiffs are children of moms who ingested DES, miscarriage prevention drug

-court decides: all makers of the product contribute to a fund for injured plaintiff to collect from 
-cuts liability off from causal responsibility! Sets up what looks like legis compensation scheme

Sindell: P required to join substantial share of market; Brown: liability is several only, nat’l mrkt

-hasn’t been extended beyond fungible products (varying levels of toxicity + info costs = difficlt)

TOXIC HARMS

-Often mass exposure, but probs w/class action + aggregation: variations in indiv exposure, injuries, probs w/the futures (reppin them, notice…), conflict with diff state laws, etc.

-long latency theme!

-claims: emotional distress for potential future diseases/damages to pay cost of medical monitors

Medical Monitoring Expenses Claim:
Bower v. Westinghouse Electric Corp Factors:

1) He or she has, relative to general population, been significantly exposed

2) To a proven hazardous substance

3) Through the tortious conduct of the D

4) As a proximate result of exposure, P has increased risk of gettin a serious latent disease

5) This increased risk makes it reasonably nec for plaintiff to undergo periodic diagnostic medical examinations diff from what would normally have

6) Monitoring procedures exist that make early detection possible

PROXIMATE CAUSE:
· Comes up when the circumstances leading to P’s injury get too attenuated and unusual

· Negligent D who claims not liable cuz the neg wasn’t the proximate cause of the harm

· Comes up when something uber unexpected contributed to the harm/its severity

Unexpected Amount of Harm (Thin-Skulled Plaintiff)
-no limit on recovery, you take the victim as you find him, no prox cause limitation
Benn v. Thomas: guy w/history of coronary disease dies of heart attack 6 days after D car crash
-court erred in not applying Eggshell Plaintiff Rule: D must take plaintiff as he finds him, even if that means the D must compensate the P for harm an ordinary person would not have suffered

Typical case: P doesn’t heal as quick as normal person so extended hospital bills/ promising career reduced to nothing/menial job – look to see if P is “deserving” -> full recovery

Secondary Add-on Harms: 

-post accident injury secondary consequences; D still LIABLE for secondary consequences!

-if D1 imposed special risk, then D1 is responsible; (Those increased damages would’ve been avoided if D had used due care!)
-stoleson v. us: chemical exposure leads to hypochondria from medical advice

-wagner v. mittendorf: D broke P’s legs, leg re-broken during recovery

-Rabin limitation: if the particular injury arises from the special risks imposed on P by D

-can go other way: kid falling off bridge electrocuted, would’ve died anyway (Dillon v. Twin State Gas and Electric Co), car accident made skitso, can show inevitable (Steinhauser v. Hertz)
-increasing willingness from courts to allow recovery when injuries lead to suicide
Unexpected Type of Harm
-if there’s negligence that is negligence cuz there is some expected harm, but the harm that’s being sued for is of a different type (unexpected, and usually much greater in magnitude); 2 approaches: direct consequences (polemis), or foreseeability limitation (wagonmound)
Polemis: negligently knocks board down, ends up starting a fire; holding: if D is guilty of negligence, is responsible for all direct consequences whether reasonably foreseeable/not

    -p.437 case where boats not tied well + w/flood, crash into bridge, form dam,  

   flood; court holds responsible regardless if type of harm is diff from that expected

Wagon Mound: overrules Polemis -> foreseeability is a limitation on liability for negligent conduct; unexpected larger type of harm has to be foreseeable in order to be recoverable
Unexpected Plaintiff: Palsgraf: Cardozo says have to find a duty owed to P before even a question of proximate cause; the plaintiff has to be foreseeable for duty to exist; dissent = direct consequences test, whether the injury after a sequence of events was natural and flowed 
Unexpected Intervening Act/Unexpected Manner of Occurrence:

-recovery if the intervening act is within the scope of the risk and is foreseeable; if outside the scope of the risk or unforeseeable than prox cause limitation would mean no recovery
Doe v. Manheimer: -girl raped in D‘s yard; D argues unforeseeable /outside scope of risk

-if hay intervening misconduct, ask if it was in the scope of the risk created by D’s neg or not?

- ex. Heinz: busdriver D dropped young woman past her stop in dangerous area, raped, intentional misconduct can be foreseeable
DEFENSES: CONTRIBUTORY AND COMPARATIVE NEGLIGENCE

· Contributory Negligence: 
· has to be causal, if didn’t make a difference doesn’t count

· Used to be an absolute defense!

· If D was reckless, then contributory neg not bar on recovery
· “last clear chance”: if P was contributorily neg but D had last clear chance, was neg in circumstance where avoiding injuring P was possible then contrib. neg overlooked:

· 1) P in “helpless peril” and can’t take protective steps
· D had to be able to do something after peril starts

· Imputed contributory neg: (can leave victims uncompensated – virtually gone)
· Common law: parent to child, driver to passenger, later overruled

· But still impt: wrongful death cases = negligence of decedent is imputed to the survivor suing in wrongful death

· Also in consortium case, contributory neg is imputed to person suing for loss of consortium; and sometimes in emotional distress bystander cases
· Some statutes can be seen as barring contributory neg defense

· Juries often just took it into consideration and deducted from damages awarded

· Uniform Comparative Fault Act: last clear chance doctrine becomes just an element of negligence calculated in damages, recklessness gets factored into comp responsibility
· Comparative Negligence
· Pure Comparative Negligence (uniform act): plaintiff recovers, even if 99% at fault, will still recover 1%; minority of states but including CA and NY
· “Not as Great As”: plaintiff can still collect on a comparative fault basis if P’s fault was not as great as D’s; has to be 49% or less in order for P to recover

· “No Greater than”: P’s contributory fault must be no greater than the D’s in order to recover; P could still recover if 50% at fault

· Comparative contribution: parties don’t split 50/50 but rather number assigned

· When one defendant insolvent: uniform act – uncollectible amount reallocated among all of the other parties including claimant at fault, v. iowa for example which doesn’t reallocate to P, only to the other D’s

Avoidable Consequences:

-situation where P is physically injured and complications arise cuz P fails to take reasonable care of self after D’s negligent harm

-tension: Why should a Neg D be able to impose a diff lifestyle on its victim? /why should a victim’s idiosyncratic behavior be subsidized by the third party?

-examples: religious ppl who won’t get medical help -> mkg harm worse (courts unsympathetic), asbestos victims who won’t stop smoking, bikers w/out helmet who are injured so much worse

-Fritz: drunk driver dies on surgery table, court holds inappropriate to allow drunk evidence in support of a comparative negligence claim
-concern with allowing this to affect comparative negligence is that no recovery/reduced

DEFENSES: ASSUMED RISK

Express Assumed Risk
Dalury v. S-K-I, Ltd.: P skiing at D’s resort, runs into hole negligently missing warning sign, but has expressly assumed risk through contract
Tunkl Test for determining whether exculpatory agreement violates public policy:

1) Heavily regulated industry
2) Essential service to public

3) Open to all of public

4) Draftor has advantage 

5) Contract of adhesion

6) Placed under control of seller, subject to risk of their carelessness

Totality of Circumstances Test: determination of what constitutes the public interest must be made considering the totality of circumstances of any given case against the backdrop of current societal expectations (little guidance!)
· Court goes with this, cuz resort has superior ability to take precautions to avoid harm

Implied Assumed Risk:

-in past employees could never recover cuz of: assumed risk, fellow servant rule, + contrib. neg.

-see lots of primary assumed risk with sports spectators, plaintiffs assume risk of batted balls at games (though initially hockey was liable cuz ppl weren’t aware of the risk yet)

-Murphy v. Steeplechase: guy injurd on coney island ride, Cardozo says he knew what was going on and the cost of eliminating risk would take the fun out for pubic who wants the risk
Davenport: P injured going down stairs, out of three flights he chose the dark one; case is remanded cuz of the secondary assumption of risk (both D and P negligent)
-question of whether this doctrine is nec? (primary means no duty, secondary = contrib. neg)

-Firefighter Rule: rescue workers can’t recover, dumb reasons about tax, benefits, job

PREEMPTION

preemption=if congress and statute say that its conclusive and no tort judgment shall be rendered inconsistent then that’s it; supremacy clause says that a federal statute trumps any state tort suit or statute that is contrary/inconsistent

Geier: airbags, contradictory preemption clause and savings clause which allows for state tort suits – resolved by saying savings clause only operated when the statute set a floor, but if the regulations stated optimal level of regulation/looking to balance costs and benefits, would conflct
-issues: tort suits are disruptive of agency policy, and its impt to have national uniformity
-Counter-argument: state tort suits don’t set a requirement/standard that must be complied with, rather all D has to do is pay damages if don’t want to comply

-but Cippollone case: read reqs to exclude state tort suits as well as state regulatory legislation

Lohr case p.502: sue D for design defect in pacemaker, suit not preempted by statute? Court provides 2 diff kinds of inquires that FDA pursues in medical device cases: where grandfather in products that are substantially equivalent to products already on the market, don’t take close look –> state tort not preempted; but when a full-blown inquiry was made – don’t want state tort to engage in cost benefit when that was already done (later catheter burst, suit preempted cuz of full-blown cost benefit analysis)
STRICT LIABILITY
Traditional Strict Liability
-invoked for ultra-hazardous or abnormally dangerous activity

Fletcher v. Rylands: (water floods neighbors mine) = if you bring a thing on your land that’s likely to do mischief if it escapes, are responsible for the consequences; non-natural use of land
America doesn’t like Fletcher v. Rylands strict liability (Losee v. Buchanan catapulting boiler)
-Ryland becomes environmental harm principle, NJ damage action against corp for cost of cleanup/removal of mercury pollution: “landowner strictly liable to others for harm caused by toxic wastes that are stored on his property and flow onto others”

Blasting Cases: Hay and Sullivan v. Dunham say strict liability for blasting (not for concussions), invoke principle of sic utere tuo = use your land not to injure another

*Restatement generalizes strict liability of rylands, blasting, + trespass by straying cattle for abnormally dangerous products:
Indiana Harbor Belt Railroad Co. v. American Cyanamid Co.: D made dangerous chemical which leaked out of transporter car, though strict liability not applied here cuz it’s the manufacturers being sued and not the transporters, Posner explains basis for strict liability for abnormally dangerous products:  when there’s an inability to eliminate the risk of accident by the exercise of due care, and a potentially high accident cost, want to create economic incentives for reducing/dropping/relocating the activity! 
Chavez v. Southern Pacific Transportation Co.: D was required carrier of bombs that were dangerous products, argued unfair; strict liability justified economically = the party w/better access to safety incentives and can spread the risks more broadly
(narrow defense to strict liability if P has a voluntary and knowing assumption of the risk)
Strict Liability Justifications/Rationales: Moral = causally based, non-reciprocity; Economic = deterrence, risk-spreading
DEFECTIVE PRODUCTS
· Strict liability cuz incentive to find cheaper ways of making product safe, manufacturer in position to anticipate and guard, and to spread risks through the market, as opposed to unprepared victim; satisfying reasonable buyer expectations, risk reduction
· Old school products liability required privity, contractual relationship as basis for duty, unless inherently dangerous product (poison)
· Note: even w/strict liability still has to first establish that the defendant Was responsible for the defect and was the proximate cause of the harm (stranger raped after tire faild)
· Difficulty in showing connection when product is badly damaged/destroyed
Macpherson v. Buick Motor Co. p.550: car manufacturer sued when wheel collapses injures P
-general duty of due care for product manufacturers!
-requirements in finding manuf liable: -knowledge of probable danger, knowledge that in the usual course of events danger will be shared by others than the buyer, consider the proximity/remoteness of the relation; if the nature of the thing is such that it reasonably will put life and limb in danger if made negligently, then manufacturer is under duty
Food Cases: -if food product is defective in that it causes injury, court holds seller strictly liable cuz of warranty of merchantable quality – duty to not put a defective product on market
Greenman v. Yuba Power Products, Inc.: strict liability in tort for a defective product!
-home tool wasn’t fastened securely enough, caused severe injury when flew off

Traynor takes liability out of the realm of warranty and into tort strict liability cuz of concern for bystanders, problems of notice, (warranty is clumsy and indirect way)
-doctrine spreads through US, covers bystanders, and extends liability to retailers who use label, manufacturers for subcontractors, architects and builders for construction, etc.; D’s can work out amongst themselves through contract who bears ultimate responsibility – but retailers, manufacturers and chain of sale can all be held responsible
Escola v. Coca Cola Bottling Co. of Fresno (waitress injured when soda breaks in hand)
-majority finds res ipsa loquitur negligence

-Traynor Concurrence: wants to push it further = a manufacturer incurs an absolute liability when an article that he has placed on the market, knowing that it is to be used w/out inspection, proves to have a defect that causes injury to human beings

-public policy rationale: deterrence, manufacturer in best position to guard, fix, bear risk
Restatment of Torts: Products Liability 

a) Manufacturing Defect: when the product departs from its intended deqsign even though all possible care was exercised in the preparation and marketing of product.

 = all P has to show is a malfunction - that this particular unit of the product didn’t perform the way other units usually do (strict liability!)
b) Design Defect: when the foreseeable risks of harm posed by the product could have been reduced/avoided by the adoption of a reasonable alternative design, and that omission renders the product not reasonably safe = prof says looks like negligence test!
= its not that one cig or pack is more dangerous, all have defects associated

c) Is defective because of inadequate instructions or warnings when the foreseeable risks of harm could have been reduced/avoided otherwise
DESIGN DEFECTS
Restatement 402A had started everything: one who sells any product in a defective condition unreasonably dangerous … is liable (doesn’t work:)
->Cronin v. J.B.E. Olson Corp, CA and other states get rid of “unreasonably dangerous”
Need for design defect qualification! (esp seen in VW case, where design defect alleged cuz passenger in front/engine in back, but if no standard all cars will be liable if not tank)
Barker v. Lull Engineering Co., Inc.: CA supreme court recognizes this, 2 prong test =
1) Whether the product came up to the legitimate consumer expectations of the plaintiff?

2) Whether the product had excessive preventable dangers?
Soule v. General Motors Corporation: (cali)
1) Consumer Expectations Test when its applicable: where the everyday experience of the product’s users permits a conclusion that the product’s design violated minimum safety assumptions and is thus defective regardless of expert opinion about the merits of the design -strict liability, don’t need experts
2) Risk Utility/Excessive Preventable Dangers/Cost-Benefit when it’s not: availability of alternative designs, magnitude/probability of foreseeable risks of harm, instructions/warnings, etc, more costly - experts
Most states only have a single prong-risk utility test, which just seems like end up with negligence standard, though a few have this Cali 2-prong test

WARNINGS

-some risks are so apparent that no warning is necessary, need to give “reasonable” warning
-ordinarily warnings must reach the ultimate user who is most affected by the product and who is expected to use the instructions or warnings to avoid harm (maybe products aimed at children/might harm them, should address the parent/guardian)
Learned Intermediary Doctrine: 

-a defense to duty to warn: if adequate warning given to physician in prescription drug case thats all that needs to be done, satisfying the duty to warn obligation of pharmaceutical manufacturers

-can argue that well patient drugs (birth control, erectile dysfunction, baldness) decisions made with independent judgment/independent of dr. advice, should be exception to learned intermediary defense

-exceptions: mass immunization, or fda explicitly mandates that manuf give warning to end user

-perez exception not followed for drugs that are heavily advertised to consumers
Vassallo v. Baxter Healthcare Corporation: breast implants, should manufacturer be responsible when info wasn’t there at time product went to market?

-here found negligent in not providing new info

-vishado controversial asbestos case applies strict liability despite not having info at time put out

*Most courts take “ex-ante approach” and only hold manufacturers responsible for info that they either knew or should have known about risks associated at time product was distributed (though will put burden on D to show didn’t have the info, w/internet likely had/should’ve had the info)

Factors in deciding if D is responsible for providing info to individuals who are harmed about risks that have come to their attention after they put product on the market:

1) Reasonable seller knows that product poses a substantial risk of harm

2) Those harmed can be identified

3) It can be communicated

4) Risk of harm is sufficiently greatt
DEFECTIVE PRODUCTS DEFENSES!
Comparative Responsibility!

General Motors Corporation v. Sanchez, p.620

-a plaintiff’s conduct other than the mere failure to discover or guard against a product defect is subject to comparative responsibility

(a consumer is not relieved of the responsibility to act reasonably nor may a consumer fail to take reasonable precautions regardless of a known/unknown product defect

-in many cases, plaintiffs do not allege that the product defect caused the entirety of their injury, but simply that it enhanced what would otherwise have been a less serious harm

- some jurisdictions apportion separately for the initial crash injuries and the enhanced injuries due to the vehicle’s defectiveness

-once plaintiff proves that enhanced injuries occurred, burden of proof on their magnitude is on the defendants

-should enhanced injuries be reduced based on plaintiff’s fault? Courts split

-Daly v. GM: court recognizes comparative fault in manufacture design cases, dissent outraged cuz juries can’t compute these types of things
Disclaimers and Contracts:
-products liability restatement says that they don’t bar or reduce otherwise valid products liability claims against sellers or other distributors of new products for harm to persons
Preemption:
-increasing number of federal statutes and regs are reducing the scope of state torts liability

Work Related Injuries

3 views: 

1)modification of product means suit against manufacturer barred (Missouri)

2) if modification is foreseeable, manuf responsible (AZ)

3) if substantial modification bars design claim, can still bring claim for failure to warn of the consequences of such modification (NY: Liriano v. Hobart Corp)
-employer is very often the one much more at fault but shielded from responsibility 9by worker’s comp can’t sue employer rule), and it’s the other party – the third party manufacturer that’s being sued cuz there’s only recourse against them
Jones v. Ryobi: employer makes her work w/out safety guards, here case doesn’t succeed cuz Missouri rule that if modification occurs after product leaves the D’s hand, then the D isn’t liable

-rationale: the more responsible party is the employer, he took off the safety and modified

-MAJORITY VIEW: the manufacturer IS responsible for foreseeable injuries that occur where there’s modification of the product that can be done in risk utility terms (foreseeable if safety thing is easily removable, difficult to replace, must be removed frequently for cleaning, inhabits task the machine is to perform); mixed about whether he can get contribution from employer
-assumption of risk by employee? Not really cuz of situation of coercion
Tort and Contract
-defective products strict liability doesn’t extend to economic loss but does to property loss

-> cuz don’t have same justifications: safety

-rather choose contract, warranty as the only available remedy, in some cases means can’t get manufacturer, in economic cases apportion risk through contract

Regulation:

-plays a major role in area of protecting prospective injury victims from defective products

-creates incentives to optimal safety by promulgating regs, but doesn’t address/compensate the injuries that occur in way that torts does

COMPENSATORY DAMAGES

1) Medical Expenses:

a. Not easy to monetize in case w/serious injury where there may be future medical expenses needed, cuz would have to estimate

b. Recoverable: the cost of past and future rehab expenses, as well as doctors and hospital bills, physical and psycho-therapy, and future losses

c. No recovery after judgment!

2) Lost Income

(special damages)

a. Complicated cuz of future lost income

b. Prediction components:

i. Work-life expectancy

ii. Earning power, age and type of job

iii. Discount to present value!

3) Pain and suffering

(general damages) (Sayforth, foot dragged by bus, gets lots for pain and suff)

a. In sayforth, review based on whether damage award shocks the conscience
b. Traynor argues for consistency in awards, to give predictability to help deterrence

c. No standard for determining, don’t need experts

d. McDougal v. Garber poses the question of whether loss of enjoyment of life should be a separate award category from pain and suffering, here say no 

i. “recovery for noneconomic losses… rests on the ‘legal fiction that money damages can compensate for a victim’s injury”

ii. Also the question of recovery for pain and suffering if she is comatose, court requires ‘some level of awareness’

e. Includes loss of enjoyment of life, grief, humiliation, rage, pain, loss of capacity

Damages in the Event of Death

1) Survival Action

a. The action on behalf of the decedent

b. Is in that window of time between the fatal injury and death from the injury

c. For the medical expenses, lost income, and pain and suffering during that period where the individual lingers on before expiring

d. CA and a few others don’t allow for recovery of pain/suffering during that time

2) Wrongful Death Action

a. In case where someone killed by D’s negligence, compensates the survivors

b. Action brought by the survivors, their claim is for the deprivation in the first instance of the income stream that they would’ve received had D not been killed

i. Calculate future income and what portion would’ve gone to spouse +kids

c. Originally, a lot of states only awarded for pecuniary loss, small

i. Green v. Bittner, court lets survivor of parents of 10 year old get some where they would’ve gotten none based on the loss of child’s support and advice when older

d. Now a majority allows for loss of companionship, other non-pecuniary concerns

e. Comparative Negligence is still imputed in every state to the survivors
INSURANCE

First Party Insurance: 
- insurance you take out for yourself and for your immediate family 
-(car insurance, fire insurance, hospitalization insurance) 

-less administratively expensive (doesn’t have non-economic component)
3rd Party Insurance: 
-the type of insurance in the bg all the time that we take out in case we injure someone else 
-(auto liability, products liability insurance, malpractice liability insurance) 

-higher degree of unpredictability

-needs a determination of fault/defect  + non-economic individualized loss (pain and suffering)
Combination Insurance: 
-has both 1st party and 3rd party elements, like homeowners which will cover person who slips on banana in home, or if fire burns down house

Insurance Concern:

-Concern about Moral Hazard: that if people were insured they would drive less carefully cuz they wouldn’t be worried about the possibility/consequences of an accident

-not really a concern cuz ppl don’t want to injure others or themselves/cars, criminal penalties

-copayments, deductibles are ways to address this concern

COLLATERAL SOURCE RULE

= health insurance payments are treated as a collateral source, are ignored for purposes of tort recovery (in Arambula v. Wells extend this rule to gratuitous gifts of money/services, including lost wages)

-don’t want D to get a windfall cuz P happened to have health insurance

-combines with Subrogation = reimburses health insurance with the tort damages

-good cuz then damage won’t be externalized to health insurance, instead of internalized by tortfeasor; bad cuz leads to additional litigation

(where doesn’t combine with subrogation, P gets double recovery, though maybe deserves it cuz of all of the premiums paid over the years, or maybe just started paying premiums and unfair)

-where there’s no collateral source rule, plaintiff cant claim medical damages (minority of states)
-health insurance really doesn’t exercise right of subrogation often cuz of administrative costs

-though property insurers do cuz not complicated administratively

Experience Rating:
-the practice of linking premium costs to the accident rate of a particular activity

-grounded on historical data associated with a particular product/activity

-important cuz doesn’t make sense to charge the same for dangerous and safe activities -> cross-subsidization, where low accident activities would be subsidizing the high accident ones

-difficult to do it with new product or small firms

-middle ground is rough categories, ex: male drivers 18-21 not in coll charged more than chicks

Indemnification

-where the D is responsible only as a matter of law, and then D1 can get indemnification from a D2 who is the party that actually caused the harm (ex. respondeat superior)
PUNITIVE DAMAGES
- how do they fit into tort goals of compensating pppl for the injuries they suffer and deterring dangerous behavior?

-theoretically fill the under-enforcement gap (for tobacco/asbestos corporate misconduct that don’t end up leading to criminal cases)

-a few states have banned punitive damages, about 20 states have increased burden of proof to clear and convincing, others have put caps on maximum dollar awards, and a few states require that P share punitive award with state (ex. to go in states fund for compensative victims of crime)
-Taylor v. Superior Court: court allows award of punitive damages where their’s a finding of D’s conscious disregard of the safety of others, suggests appropriate in all drunk driving cases
-prof points out that these type of awards generally go not to accidental harm but to insurance bad faith case/fraud

-and that awards always get cut way back on appeal

-and can avoid prejudice based on evidence of personal wealth of D by bifurcating trial so evidence of personal wealth comes up later, not allowed in trial of liability issues

-impt not to award punitive damages when disagree with a company’s risk-utility analysis, and only when there’s a large imbalance btwn costs and benefits (Hillrichs v. Avco Corp, Iowa: “an award of punitive damages is inappropriate when room exists for reasonable disagreement over the relative risks and utilities of the conduct and device at issue”)
-huge concern about serial punitive damage awards in mass tort cases – unfair to D to be punished repeatedly for the same source of conduct, bad cuz doesn’t leave $ for next P

State Farm Mutual Automobile Insurance Co v. Campbell

-Supreme Court of US provides guideposts for reviewing punitive damages to see if they fail constitutional norms of due process:

1) reprehensibility of D’s misconduct

2) disparity btwn compensatory damages and the punitive damage award

-say that ordinarily will only tolerate a single digit ratio (9 to 1)

3) comparable awards for similar situations/viewing the punitive damage in the context of what kind of legislative penalties there are on the books for this kind of liability

-here court is concerned that state court had looked at other bad conduct on part of state farm in other states in determining reprehensibility

WORKERS’ COMPENSATION

What it is: 

-employers must provide employees who suffer work-related injuries or disease w/medical and income benefits regardless of whether the employee or the employer was at fault for the injury

-employees, in turn, must treat workers’ compensation benefits as their exclusive remedy against the employer and give up any common law tort claims against their employers

* only applies to work-related injuries: injuries which arise out of + in the course of employment

-provides medical benefits, indemnity benefits that compensate for lost wages during the period of recuperation (2/3), and for permanent disability, and death benefits to the families of occupational injury victims
-new benefit: mandatory vocational rehabilitation

Rationale:

-work-related accidents are part of cost of production, should be born by business

-maximizes employer interest in occupational safety and health and thus reduces the frequency and severity of injury

-greater efficiency, goal of low administrative cost, litigation-free, self-executing mechanism

-to eliminate the adversarial atmosphere that surrounds litigation ->improve the quality of employer-employee relations
Challenges beyond the model of the traumatic accident:

-soft tissue injuries and aggravation of existing conditions

-occupational disease


- start statute of limitations from onset of illness rather than last exposure


- has to result from factors peculiar to trade/occupation, not ordinary disease of life

-trend is to relax claimant’s burden of proof and permit recovery even when work-related factors are a contributing but not sole cause of disease

-the special case of mental stress


-physical mental, mental physical – recoverable


-tricky = mental-mental, stress, subjective, generally litigated

-problem w/fraudulent claims

AUTO NO-FAULT
The first scenario: the driver and passenger get into accident with a tree—the insurance runs with the vehicle, i.e. the driver’s first-party insurance
Second scenario: car runs into a pedestrian—pedestrian also recovers from the owner of the vehicle, even if she has a car and thus insurance of her own
Third scenario: two-car collision in which the driver and passenger of the first car collect from that driver’s insurance while the driver and passenger of the second car collect from that second driver’s insurance
It’s a first party system and not a third party system in that the driver and passenger recover from their own policies BUT it’s a modified system because pedestrians and passengers are collecting against the driver’s insurance 
NY statute: no right of recovery for non-econ loss but for basic econ loss (for basic econ loss, your recovery is limited to this statute and not tort action) and non-econ loss that isn’t a serious injury
If you’re at more than 50k basic econ loss OR if you have serious pain and suffering OR if you have more than $2k a month in wage loss you can go into tort BUT if not then you can’t—also, if you can go into tort then your recovery from the auto no-fault system is netted out of your tort recovery
There are exceptions for people intentionally injuring themselves and those who are intoxicated
Collateral benefit rule is revoked in part—it is revoked as for legislative compensation schemes (i.e. if the driver gets social security, then can’t collect) but private benefit schemes are not revoked
An out-of-state pedestrian would recover but a driver from out of state there is a provision that says that any insurer that writes insurer who writes insurance in NY must write benefits to their home state in NY so most out of state drivers are thus covered
Legislative No-Fault Systems:
-black lung disease compensation (same workers comp: scheduled income replacement benefits for a specified, permanently disabling condition; medical expenses recoverable in full; no recovery for intangible loss; periodic payments; and funding by employer contribution)
-childhood vaccine-related injury compensation

-birth-related neurological injury compensation

-september 11th victim compensation scheme: allows for non-economic loss! And individualized recovery of economic loss

-liability of nuclear power operators

-new Zealand has comprehensive no-fault scheme for accidents across the board

-problems of designating the compensable event!

-tradeoff on the dimensions of risk prevention, spreading, and administrative cost considerations
-under a social insurance scheme of the sort that provides benefits for every type of physical debilitation then if one wants any measure of deterrence, have to have a lot of faith in the regulatory system, cuz no deterrence coming from this scheme!

-dad brings up just a way for insurance to keep payouts down

INTENTIONAL TORTS

-Find INTENT!, restatement 3rd
1) the person act with the purpose of producing the consequence

2) or knowing that the consequence is substantially certain to result

-focus is on what the actor sought to achieve, or knew would occur, rather than on whether the act causing harm was intentional

-there doesn’t have to be an intent to injure/malicious state of mind in order for an intentional tort to take place if in fact the consequence is likely to be a tortious consequence

Ex. if just fooling around or playful but did intentionally invade the indivs space and physically injured him that is battery

Batter: punch in the nose, unwanted and unprivileged physical contact with another individual; the intentional infliction of a harmful bodily contact upon another
Assault: state of mind, an incomplete batter, the apprehension that the D is going to batter you; to be placed in a reasonable fear of imminent harm
False Imprisonment: the psychological reaction to D’s constraining you in a particular space (not nec locking you in a closet) rather constraining you in a particular space so that your indiv autonomy/freedom of action is removed (shoplifting cases)

Intentional infliction of emotional distress: recent intentional tort, where D acts outrageously, joke that husband dead, set up person as molester when he is the one charging sexual molestation
Cause in Fact: P must prove that D’s intentional tortious conduct was an actual cause of harm

Proximate Cause: damages caused by an intentional trespasser need not be foreseeable to be compensable

-idea that btwn innocent victim and intentional wrongdoer, not surprising that the interest in victim in attaining full compensation is placed above the wrongdoer

Punitive Damages!

