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outline.cri

1. OVERVIEW:  Elements of Criminal Law.

1. Act Requirement/Actus Reus

1. Intent/Mens Rea

1. Causation/Relation of act to intent

1. Accessorial liability:  complicity & conspiracy

2. Legality.

2. Can't punish acts unless previously specifically made illegal.  No ex post facto laws allowed.

2. Shaw p. 296:  invoked "residual common law power" to make up a new crime.  This violates principles of legality!

2. Keeler p. 298:  man beat up his pregnant wife & caused miscarriage.  H: no crime of feticide.  Refuses to make one up.  (Sent it back to legislature, which did.)

3. The Act Requirement:  Actus Reus.

3. Requirement of voluntary act.

3. Distinguished from THOUGHTS, INVOLUNTARY ACTS, AND OMISSIONS.

3. MPC 2.01 (2) p. 1137:  excepts (a) reflex/convulsion (b) unconscious/sleeping (c) hypnosis (d) act is not product of effort of actor

3. THOUGHTS:  

3. are NEVER punishable.  R:  Mind control is bad; also, give people an incentive to not act out their fantasies.

3. INVOLUNTARY ACTS:

3. Martin v. State p. 171 involuntary act -- D arrested at home drunk and brought by police onto highway, then charged with drunk in public.  No conviction. 

3. Newton p. 173 unconscious -- Huey Newton shot, then in state of shock shot a cop.  H: unconsciousness is a complete defense.  Need not be comatose. 

3. somnambulism -- p. 177.  Slightly crazy mother had nightmares about spiders on her daughter; sleepwalked & axed her daughter.  Acquitted.

3. Note -- she goes right back out into the street now!

3. OMISSIONS:  in general, misprision (failure to prevent or report a crime) is not a crime.  Why?

3. rules governing nonfeasance would probably violate principles of legality

3. difficulty of deciding which nonfeasor should be prosecuted

3. general feeling that doing is worse than failing to prevent

3. MPC 2.01 (3) p. 1137:  omission not a crime unless (a) statute specifically says so or (b) duty to act is otherwise imposed by law.

3. Pope p. 181.  Good Samaritanism not required.  D took crazy mother and baby into her home; did not try to prevent child abuse and eventual murder.  H:  Because no special relationship, no legal obligation under statute to prevent crime.

3. Exceptions:  where statute imposes duty to care, certain status relationships, contractual duty, voluntary assumption of care & seclusion of helpless person.  (Jones p. 191)  Also, in some jurs failure to report certain crimes is being revived.

3. Barber p. 197.  Cessation of life support.  Family requested that patient be taken off machines; doctors complied.  H:  cessation of life support is not an affirmative act, but an omission.  (This is fudging it, but it's the right result.)

3. Cf. p. 200 Airedale lethal injection:  considered an affirmative act, because doesn't fall within doctor's duty.

3. POSSESSION:  MPC 2.01 (4) p. 1137:  Possession is an act if possessor knowingly procured thing possessed or was aware of his control for enough time to get rid of it.

3. STATUS:  Papachristou p. 308:  status of being "common thief", common drunkard, wanton person...punishable?  S.Ct says such vagrancy statutes are unconstitutional.  Act required -- status insufficient.

4. MENS REA.

4. "an unwarrantable act without a vicious will is no crime at all."  R: punishment without blame is morally unfair.

4. GENERAL VS. SPECIFIC INTENT (abolished in MPC):

4. General intent:  requires only that D meant to do the act he committed; that prohibited result was substantially certain to flow from the intentional conduct.   

4. Proof:  Intent is inferred from results.  If A voluntarily fires a gun into crowd, and B is killed, A may be held for murder.

4. per MPC:  concepts of knowledge, recklessness, negligence replace idea of general intent 

4. ?Specific intent:  D intended purposely to do that particular act.  MPC:  Purpose.  e.g., treason, assault with intent to commit murder.

4. MPC 2.02 p. 1137.

4. (a) PURPOSELY -- conscious object to engage in particular conduct or cause particular result

4. Subjective standard!

4. Conditional intent.  MPC 2.02(6).  If D intended to commit act only given a certain condition, unless condition negatives the evil sought to be prevented, he's liable.

4. (b) KNOWINGLY -- aware that conduct is of a certain kind or that certain circumstances exist.  If statute involves result, D was aware that it was practically certain that conduct would cause that result.

4. Subjective test!  Whether this D actually knew.

4. Satisfies statutes calling for "willful" behavior.  MPC 2.02 (8).

4. Willful blindness:  If D is aware of high probability of existence of a fact, unless he actually believes that it does not exist, he is liable.  MPC 2.02(7).

4. Jewell:  D carried drugs up from Mexico but didn't actually check the hubcaps.  H: sufficient mens rea.  R:  deliberate ignorance and positive knowledge are equally culpable.

4. (c) RECKLESSLY -- consciously disregarding a substantial and unjustifiable risk.  Gross deviation from law-abiding standard of conduct.

4. Subjective test!

4. (d) NEGLIGENTLY -- when D should be aware of substantial and unjustifiable risk that material element exists or will result from his conduct. D's failure to perceive risk is gross deviation from reas. standard of care.

4. Strict liability is last possibility.  

4. MOTIVE (ulterior or ultimate intent) is irrelevant to criminal liability.  p. 214.

4. Good motives no defense

4. Motive relevant to sentencing:  e.g., hate crimes.

4. Cunningham p. 205.  D broke into house & tore up gas meter.  Incidentally nearly killed woman from gas fumes.  TrCt:  "unlawful & malicious" is sufficient.  H: overturned. Insufficient mens rea.

4. Faulkner p. 207.  Sailor snuck into hold to steal liquor & accidentally set fire to whole ship.  H: not liable for every collateral act that happens while committing a crime.  NO mens rea for burning ship.

4. If legislature is silent on mens rea, courts will assume it is necessary.  Santillanes p. 209:  D cut nephew's neck, accidentally.  H: felony punishment requires criminal negligence standard.

5. Strict Liability.
5. AT COMMON LAW -- certain strict liability crimes existed:  statutory rape, bigamy.

5. NOW -- certain crimes are strictly liable.  Regulatory crimes, where the punishment is light & will cause little damage to reputation.

5. Subin hates this.  Problem is that it flies in face of idea of mens rea.  He wants prosecution to have to prove at least that D didn't exercise reasonable care.

5. NOT strictly liable:  Morissette p. 237:  D sold fed-owned scrap, having honestly believed that gov't had abandoned it.  H: Although fed statute did not specifically require intent to steal, assume that requirement of mens rea is inherent.  Conviction reversed.

5. NOT strictly liable:  Staples p. 241:  Staples convicted of possessing an automatic rifle, without proof that he knew it was automatic.  H: No conviction because no proof of sufficient mens rea.

5. VICARIOUS LIABILITY:  Guminga p. 244:  D is owner of bar; waitress there served minor.  H: unconstitutional to convict since deprives D of due process.

5. Driven by high penalties, criminal record

5. Infringement on private interest not justified by public interest, esp. since other alternatives of revoking liquor license, etc.

6. Mistake of Fact.
6. Unconscious ignorance of a material fact.

6. AT COMMON LAW -- Prince p. 226.  1875 -- D eloped with jailbait who had (reasonably) told him she was of age.  H: A reasonable but mistaken belief is no defense to a strict liability crime.

6. Essentially holds D strictly liable.

6. MPC 2.04(1) p. 1139.  Ignorance or mistake as to fact or law is a defense if it negatives the required mens rea.  (unless SL)

6. MPC 2.04(2) p. 1139.  If D thought he was committing a different crime than he actually was, he will be liable for the crime he thought he was committing.

6. STATUTORY RAPE:  Olsen p. 231.  D had sex with jailbait who had (believably) told him she was 16.  H: Mistake of age can lighten sentencing but is no defense to crime of statutory rape.  R: public policy of protecting young girls.

6. Still strictly liable.

6. MISTAKE AS TO AGE -- MPC 213(6) p. 1179.  If D did not know child was under 10, no defense.  If D did not know child was any age below 10, it is a defense if he can prove that he made reasonable mistake as to age.

7. Ignorance or Mistake of Law.
7. Two contexts:  

7. Where, because of ignorance/mistake as to a collateral law, D lacked mental state required. 

7. If D mistakenly believes he owns certain property, no conviction for larceny.

7. OR Where D had requisite mental state but claims that he was unaware that conduct was illegal.  

7. Mens rea requires only that D intended to do act.  Thus this kind of "ignorance of the law is no excuse."

7. MPC 2.04(3) p. 1139.  Belief that conduct is not illegal is a defense ONLY when

7. statute is not known to actor and has not been published, or

7. he acts in reasonable reliance upon an official statement of the law, afterward determined to be invalid or erroneous, contained in *statute *judicial decision *administrative order or *official interpretation

7. Albertini p. 270.  D arrested for demonstrating.  Court reversed conviction.  D again arrested.  On appeal, convicted.  H: He reasonably relied on judicial decision that was later overruled, so no conviction. 

7. (Not in MPC) -- BUT NOT where D relied on private counsel

7. MISTAKE OF LAW WHEN INTENT IS NOT AN ELEMENT OF OFFENSE:  Marrero p. 257.  D arrested for unlicensed possession of firearm.  Defense:  thought he was a "peace officer" & allowed to.  H: misinterpretation of statute is not valid defense to a crime that does not require intent.

7. REQUIREMENT OF WILLFUL VIOLATION:  Cheek p. 265.  D claimed he believed he owed no taxes.  H: good faith misunderstanding of law is a defense.

7. IGNORANCE OF LAWS IMPOSING A POSITIVE DUTY TO ACT:  Lambert p. 275.  D convicted under ordinance that required felons to register with police.  H: Ordinance violates D.P. because she has no notice or knowledge.

8. Causation.  NOTE:  Also read Supp. pp. 24-44! 

8. Some crimes do not requires specific results; e.g., conspiracy.  Issue of causation only comes up when crime's definition includes result.  e.g., homicide:  What if actor kills in a way not intended?

8. ACTUAL CAUSE: "but for" cause -- result would not have come about but for D's action.

8. Acosta p. 548.  D led police on chase; two police helicopters crashed into each other.  H: since this result was foreseeable (not "highly extraordinary"), it was proximate cause.  However, insufficient evidence of mens rea since no proof that D consciously disregarded risk.

8. Arzon p. 551.  D set fire to couch in abandoned building.  Firefighters died from fumes from a SEPARATE fire in the same building.  D charged with reckless conduct.  H: If D acts with "depraved indifference to human life" (see MPC 210.2 p. 1172), irrelevant that D's acts were not sole cause of result.
8. Warner-Lambert p. 552.  D indicted for manslaughter after explosion at their factory.  They used potentially explosive substances. Not clear what exactly triggered explosion.  H: insufficient evidence.  D's actions must be a sufficiently direct cause."

8. ESPECIALLY VULNERABLE VICTIM:  p. 555 cases.  If victims die of heart attacks caused by fright during attack, D liable.  

8. Strict liability!  No mens rea required to kill.

8. IS MEDICAL MALPRACTICE FORESEEABLE?  Hall, p. 556.  D attacked victim; victim was treated by incompetent doctor.  H: did not break the chain because medical malpractice is foreseeable result.  That other causes cooperated in producing result is irrelevant.

8. WHAT IF SOMEONE ELSE HELPS BRING ABOUT RESULT?  Campbell, p. 561.  If D willfully wounds another with a deadly weapon & immediately after a third person inflicts another wound, both offenders can be found guilty of murder.

8. Relied on Roberts:  husband left poison by wife's bed.  Roberts was convicted of murder one.

8. Overrules Roberts.  Inciting someone to commit suicide cannot qualify as homicide because D lacks necessary mens rea; hope that result will occur is insufficient.

8. INTERVENING ACT:  Stephenson p. 564.  D abducted, assaulted, isolated victim for a month, who poisoned herself from shame.  H: since injury contributed substantially to death, conviction upheld.  Victim was under D's control at all times so poisoning is part of crime.  

8. Needed to prove that victim's acts were really caused by D; that she was irresponsible.

8. Subin thinks this should have been decided under theory of omission/isolating victim from possibility of others' care.

8. PROXIMATE CAUSE:  Legal cause.  

8. Standard:  If a reasonable person standing in D's position could have foreseen result that occurred, D is liable.

8. "SUBSEQUENT ACTIONS THAT RECKLESSLY RISK THE RESULT"  Root p. 573:  D and deceased drag raced.  D initially convicted for involuntary manslaughter.  H: Deceased caused his own death by his own reckless act.  Tort standard of proximate cause is insufficient in criminal law.

8. Victim was intervening cause; broke chain.

8. Cf. McFadden p. 575:  D and deceased drag raced.  Deceased killed bystander and himself.  D convicted for 2 counts of involuntary manslaughter.  H: Sufficient causation under *aiding and abetting, *vicarious responsibility and *proximate cause!!

8. Atencio p. 577:  Three people playing Russian roulette; one dies.  Qu:  can others be convicted of manslaughter?  H: Yes.  D may not have had a duty to prevent deceased from playing; but had a duty to not participate & encourage.

8. Differs from drag races because outcome is a certainty.

9. Attempt.

9. ELEMENTS.  Attempt consists of a specific intent to commit a crime, and an act in furtherance of that intent.

9. What quantity of action is required?

9. An act that progresses sufficiently toward the commission of the offense.  No precise rule.

9. Traditional formulas required going beyond preparation into perpetration, or dangerous proximity to success -- not very useful.

9. MPC 5.01(2) p. 1157:  "substantial step" towards committing crime = behavior that "strongly corroborates" intent, including lying in wait, enticing victim, unlawful entry, possession of materials, soliciting innocent agent.

9. MPC ACT EX:  Jackson, p. 610.  D solicited by other to assist in bank robbery.  They got up too late in the morning & put it off.  Meanwhile one robber starts cooperating/informing.  On next attempt, they spy gov't agents & leave.  H: May convict of attempt even if last proximate act not carried out.

9. acting with kind of culpability otherwise required for commission of crime and

9. took "substantial step", that "strongly corroborates" criminal intent.

9. ACTUS REUS EX/"dangerous proximity to success" standard:  Peaslee p. 593.  D set up circumstances for arson and solicited someone to do it (who refused).  When D was within 1/4 mile, he changed his mind and drove away.  H: Not necessary that D carry out last act.
9. FAILS ACTUS REUS TEST EX:  Rizzo p. 595.  Ds cruising looking for victim; nowhere near him; arrested & charged with attempted robbery.  H: nowhere near close enough to rob him.

9. IS UNLAWFUL INTENT SUFFICIENT TO PUNISH OTHERWISE INNOCENT ACTS?  Young p. 601.  D (lay minister) entered school grounds for sit-in.  Convicted under law prohibiting entering school with intent to disrupt peace.  H: State may punish otherwise innocent acts because of unlawful intent.  Irrelevant that conduct fell short of actual or attempted disruption.

9. LINGERING AS ATTEMPT EX:  McQuirter, p. 604.  Black D was around the area in ALA that a white woman was in.  Convicted of "attempt to assault with intent to rape."  H: May convict of "attempt to assault with intent to rape" if D merely follows victim, as long as he later expresses intent to "get her."  

9. Intent is a jury question.  Since jury found beyond a reasonable doubt that he intended to rape her, allowable.

9. Intent manifested in actions here.  VERY close to convicting without act.

9. Attempt crimes:  conspiracy (agreement alone, even with no other act, is criminal as inchoate crime); burglary (breaking in "with intent to commit some crime).

9. What should necessary mens rea be?


9. PREVAILING LAW requires 1. intent to commit acts constituting the crime AND 2. intent necessary for the completed crime.  Attempt is almost always considered a specific intent crime.
9. Thus, with specific intent crimes such as murder, if charged with attempt, D must have specific intent to commit murder.  See Kraft below.

9. Subin HATES this.

9. MPC 5.01 p. 1156:  guilty of attempt if acting with the kind of culpability required for committing the crime, and purposely engages in conduct which would constitute crime.

9. Poor Subin, again.

9. MENS REA EX:  ATTEMPTED MURDER.  Kraft, p. 585.  D flips out on highway & shoots at police officers.  Charged with attempted murder.  H: Murder requires mens rea of knowledge (of practically certain death).  In contrast, attempted murder requires purpose.

9. RENUNCIATION:  MPC 5.01(4) p. 1157:  Affirmative defense that D abandons efforts under circumstances manifesting a complete and voluntary renunciation of criminal purposes.  Does not apply if motivated by decision to postpone crime.

9. What is appropriate punishment?

9. At common law, felony punishment was death; attempted felony was a misdemeanor.

9. This illustrates one method, which is to punish attempts one degree more lightly than completed acts.  Rationale:  give D incentive to stop before complete.

9. MPC, in contrast, punishes attempt the same as completed crime.

9. SOLICITATION. 

9. MPC 5.02 p. 1157:  Guilty of solicitation if D with purpose of promoting its commission he asks someone else to engage in specific conduct which would constitute crime or attempt.

9. Davis, D gave undercover officer money, and maps and photos, to kill lover's husband.  H:  Solicitation is not an act sufficient to convict for attempt.
9. Solicitation is NOT enough for attempt; it's a separate crime.

9. IMPOSSIBILITY.

9. RESOLVED BY MPC.  LOOK TO FACTS AS D BELIEVED THEM TO BE.  IF THEY WOULD HAVE BEEN A CRIME EXCEPT THAT FACTS WERE DIFFERENT, IT PRECLUDES LIABILITY FOR THE COMPLETED CRIME -- BUT D WILL BE GUILTY OF THE ATTEMPT.  (thought cocaine, was really heroin).

9. If actor knows that it is impossible for him to commit crime because of physical circumstances, no attempt can exist because required intent element is not present.

9. Test:  A reasonable person standing in D's shoes must think the crime could be committed.

9. Flip side is when D thinks it is possible, but for some reason unknown to him, it's factually impossible.  (D tries to pick B's empty pocket.  There has been an attempt because D has required mens rea.)

9. Or when D thinks something is a crime but due to circumstances unknown to him, it's not.  Mistake-of-fact.  EX:  D takes a book assuming it's his classmate's, but it's really the school's.  This is an attempt to commit a crime, but because of circumstances, it was not a crime.  Ex:  try to buy heroin but it's brown sugar.  Guilty of attempted purchase of heroin.  SEE JAFFE NOTE below.

9. Flip side of "ignorance of the law is no excuse," that is, if attempt to do an act which D doesn't know is criminal. 

9. EX:  Jaffe, p. 623.  D bought goods that he thought were stolen, but they weren't.  D initially convicted of attempting to receive stolen property.  H: Reversed.  May not convict of attempt to receive stolen goods if goods aren't stolen.
9. NOTE:  MPC 5.01(1)(a) p. 1156 would uphold conviction, by defining attempt to include this kind of mistake!  "If purposely engages in conduct which would constitute the crime if the attendant circumstances were as he believes them to be."

9. Only exception is when D thinks an act is a crime but it is not a crime.  Mistake-of-law. (EX:  D thinks it's a crime to cross his eyes at his professor.)  Not guilty.  If guilty, it would violate principles of legality.

9. THE CHART:  Assume a law that there is a duty on French lace.

AS TO ELEMENT



IS IT A CRIME?


RESULT
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Yes

Yes


Not guilty

Mistake of fact -- believe it's not a crime.  Not guilty because negatives m rea.

2.

Fr

Eng



Yes

Yes


Guilty

Mistake of fact -- believe it's a crime.  Not guilty of completed crime but guilty of attempt, per MPC 5.01(1)(a).  "If facts were as she believed".

3.

Fr

Fr



No

Yes


Guilty

Mistake of law -- Ignorance of the law is no excuse.

4.

Fr

Fr



Yes

No


Not guilty

Mistake of law -- incorrectly believes act is illegal.  Can't be found guilty because it isn't a crime -- principles of legality.  If it's not illegal she can't be found guilty, despite guilty intent.

9. SUBIN REVIEW NOTES:

9. Mistake of fact -- believe it's not a crime.  Mistakenly believe she's dead and shoot her, or mistakenly believe it's your property & take it... Not guilty of murder, because negatives mens rea.

9. Mistake of fact -- believe it is a crime.  Mistakenly believe he's alive and shoot him.  Not guilty of murder (would violate legality), but guilty of attempt.

9. Berrigan.  p.631 FED LAW -- purely statutory, not common law/MPC.  Different holding here -- holds that priest & nun can't be convicted for sending letters out of prison when the warden intercepted them -- can't be convicted even for attempt.

9. Oveido p. 632.  FED LAW -- D can't be convicted of attempt to sell heroin because, although he thought it was heroin, it was actually brown sugar.  "In order to obtain a conviction, it is necessary that D perform objective acts that are criminal in nature."

9. MINE -- Mistake of law -- believe it's legal but it isn't.  D thinks act isn't a crime / Guilty!  "Ignorance of the law is no excuse."

9. Mistake of law -- believe it's illegal.  Mistakenly believe it's illegal.  Can't be guilty because it's not a crime (legality principles).

9. FINALLY Mistake of law -- believe it's more legal than it is.  Mistakenly believe it's pot but it's crack.  Guilty of mens rea for pot, per MPC.  NOT guilty of crack.

9. ELIMINATION OF IMPOSSIBILITY DEFENSE:  Dlugash, p. 625.  D shot someone he believed was dead.  H:  If D intends to commit a crime and takes action that effects commission of crime, he is guilty of ATTEMPT.  Impossibility is irrelevant if the crime could have been committed if the circumstances were as the actor believed them to be.  D here intended to kill the victim.  Therefore, D is guilty of attempted murder!

10. Accessorial liability:  Complicity.  

10. ACCOUNTABILITY FOR THE ACTS OF OTHERS.  Two parts:

10. ONE.  Conspiracy:  confluence of aid & abet, and attempt.  Draws line earlier than either.  Tests limits of act requirement (merely have to agree), and m. rea requirement (merely have to agree to commit).

10. The act scale:          Conspiracy --> assault w/intent to (attempted attempt) --> attempt --> completed crime.

10. TWO.  Aiding & abetting:  when actors are not principals.  

10. The involvement scale:  Co-conspirator ---> aid&abettor --> co-principal.

10. CB INTRO:  p.641.  

10. Accessory after fact gen'lly subject to lesser punishment; otherwise punishment same for ??3 main modes of conspiracy

10. Principals are all who participate, whether directly commit act, or aid, abet, advise or encourage, and whether or not present.

10. Accessories -- every person who, after a felony has been committed, conceals or aids a principal with intent to help evade punishment, w/knowledge of felony.

10. Non-principals can be convicted even though principal is not convicted.

10. D can be charged simply with substantive crime that he aided or encouraged; doesn't need to be charged specifically with a form of complicity.

10. MPC 2.06, p. 1140.  Guilty of offense if committed by D or by conduct of another for whom he is legally accountable.

10. LEGALLY ACCOUNTABLE when --

10. acting with sufficient "kind of culpability", causes an innocent to engage in conduct

10. [Child purse-snatcher, told by Mommy to put their purses in her cart.]


10. made accountable by law or MPC

10. accomplice of such person in commission of offense
10. ACCOMPLICE when --

10. with purpose of promoting/facilitating offense

10. solicits

10. aids or agrees or attempts to aid in planning or committing

10. fails to prevent commission when he has a legal duty to do so

10. When result element exists, D is accomplice in offense if acts with sufficient "kind of culpability". 

10. NOT AN ACCOMPLICE IF --

10. victim of that offense

10. by definition (see)

10. he terminates his complicity prior to the commission of the offense AND

10. wholly deprives his complicity of effectiveness or

10. turns his buddies in properly

10. Accomplices may be convicted on proof of complicity even though principal has not been convicted, for any reason.

10. MENS REA:  Hicks p. 644.  Often difficult to determine m rea of D who didn't actually perform crime.  QU:  May a person be found guilty of murder when he uttered words that had the effect of encouraging the murderer, but he did not intend that effect?  A:  No.

10. Gladstone.  p.650.  Can we convict D for aiding and abbetting when he does nothing in association or connection with the principal to accomplish the crime?  No.

10. ACTS OF OTHERS:  Luparello.  p. 655.  Is D liable for unplanned and unintended acts of co-conspirators?  YES.

10. M REA as to RESULT:  McVay.  p. 661.  May D be indicted as being an accessory BEFORE the fact to manslaughter that arose through NEGLIGENCE?  (D argues that it's a sudden and unpremeditated crime; state argues that it was a grossly negligent, pre-planned act.)  YES.

10. INTENT TO PARTICIPATE:  Abbott p. 662.  Drag race.  Is participant in a drag race criminally liable for death caused by OTHER participant's crashing into innocent victim?  YES.  Necessary m rea (reckless) and intentionally aided other participant.

10. Subin doesn't like this because the m rea needed for the principal offense is recklessness.  The m rea needed for aiding & abetting is purposeful (!?) and he doesn't think this D had purpose to kill.

10. ACTUS REUS:  How much aid or encouragement is needed?  The aid need not satisfy the "but for" test (need not be cause-in-fact) as to the completed crime, so long as necessary m rea is present.

10. Wilcox v. Jeffery p. 666.  May a person be guilty of aiding and abetting a criminal act simply by being a paid spectator at the event & by publishing an article about it?  (Jazz club; alien illegally plays for cash & D wries about it.)  YES.

10. Problem -- arbitrary to prosecute this particular D

10. Cf KKK rally.  Is it illegal to come cheer there?

10. The point is, it's hard to draw the line.

10. Tally p. 667.  Judge/D prevents a warning being sent to seducer of his sister-in-law.  H:  If he contributes even one iota to the crime, he's an accomplice.

10. POSSIBLE WAYS TO DO THIS:

10. Guilty of aiding and abetting completed crime.

10. Guilty of aiding and abetting an attempt.

10. Attempt to aid and abet completed crime (if he tried & failed to prevent warning from being sent)

10. Attempt to aid and abet a crime that ISN'T COMMITTED (if he sent telegram, but independently the chasers-down quit).  Per 5.01 (3), GUILTY!!

10. Couldn't actually aid and abet a non-crime, but could attempt to.

10. The point:  if D tries as hard as he can to aid&abet, even if it's impossible, he's guilty of attempt.

10. COMPARISON OF THE PARTIES' LIABILITY:   What if A&A party intends to assist the commission of a crime but the other does not intend to -- say A&A forces other to act through threats?  Or say principal has immunity?  

10. General (not everywhere) rule is that aider & abettor may not be convicted unless a crime was actually committed.

10. Hayes.  D does not actually commit crime, but helps someone who has no criminal intent.  Can convict D of burglary?  NO.  D did not commit overt acts necessary, nor did they have common motive (presumably if they were acting in concert it would be conspiracy and could.)

10. Vaden.  Entrapment -- Game officer goes out with illegal poachers to pose & catch them.  Officer shoots foxes illegally and D is convicted as an accomplice.  Problem is, if officer shot 6 foxes, D would be liable for 6 counts.  Court reverses conviction, refusing to impute act of feigned accomplice to D.

10. What if A&A has the m rea for the more serious crime, but principal doesn't?  SUBIN:  Liability of A&A should be -- "guilty of attempt to aid & abet."

10. CONSPIRACY.  SUBIN -- Sometimes requires an overt act in furtherance of crime.  Does NOT require the "substantial step" needed to convict for attempt.  A phone call is enough.  The agreement is essentially the act.  M rea required is purpose -- to agree.  Guilty ONLY of what they have agreed to, so if D1 doesn't know that D2 plans to kill (D1 just plans to rough up), D1 isn't liable for the murder.

10. Conspiracy defined CB 643 -- agreement to commit a crime.  Substantive crime in itself, also makes coconspirators criminally liable for acts of fellow conspirators!  So long as reas. foreseeable.

10. Conspirators punished same as principals CB 643.

10. Whether or not co-conspirators know about each other, they're all liable.

10. Bufalino.  KEY CONSPIRACY CASE.  Supp. pp. 45-70.  Conspiracy laws run amuk, screwing with individual autonomy.  Any member of the agreement could be tried.

10. Conspirators lying on the stand.  SUBIN  It's illegal if it's perjury or obstruction of justice.  Perjury requires that the answer is a lie to a material issue of the crime.

10. SUBIN:  Shouldn't be able to charge Ds with the offense AND conspiracy.  Does it make sense?

10. In practice, juries won't convict for just conspiracy.  So what happens is that Ds are charged with actual crime, then always throw in a conspiracy charge.

10. Bad results.  READ THE CASE!

11. EXCULPATION.

11. Justification.  Not interested in the intent of D in committing the crime.  We say that it was OKAY to commit the crime in order to further a higher social good.

11. Self-defense.  Must be --

11. Necessary -- real or apparent threat.  

11. Must be honest & reasonable belief in necessity.

11. Threatened harm imminent.  (In battered women's cases, the imminence is predictability.)

11. Degree of unlawful force must be commensurate with the danger.  

11. WHAT IS THE REASONABLE STANDARD?  NOTE:  2.02 (mens rea) uses subjective tests for recklessness & negligence.  

11. Law enforcement/protection of property.

11. Choice of evils/necessity.  Sometimes must commit a lesser harm to prevent a greater harm.

11. SELF-DEFENSE:  MPC 3.04 p.1145.  TOTALLY SUBJECTIVE STANDARD.

11. Different -- Objective standard.  Goetz. p.801.  A claim of self-defense must be based on what a REASONABLE person in D's position would do.  NOT REASONABLE TO HIM/SUBJ!  All sorts of crap about his limbic system...

11. BATTERED WOMEN'S SYNDROME (not a defense in itself, nor is it part of self-defense -- it's additional evidence to show why she didn't follow regular rule that she has to leave, BEFORE using deadly force).

11. Kelly p. 814.  Allowed to use expert testimony to prove that D had battered-women's syndrome.  This woman believed that her husband was about to kill her -- expert wanted to show that it was a common experience to women in similar situations.  Thus evidence can convince that she's not lying.  Expands "imminence" to include all the cycles.

11. Again, SUBIN wants to keep this a justification (a reasonable woman in this situation) and not move it into land of excuse (a reasonable battered woman).  This is an objective standard that applies to everyone but is still objective.

11. PERFECT SELF-DEFENSE Norman. p. 826.  In perfect self-defense, at time of killing, D believes it necessary to kill to save herself from imminent death or harm.  Must be a reasonable belief.  -> In this case, husband was sleeping at time she shot him in the head.  H:  No jury instruction re perfect self-defense.

11. MPC 3.09 (2) p. 1151.

11. DEADLY FORCE (11/8) Can use it when believe it's necessary to protect oneself.  When robbed at gunpoint.  Also when robbed at handpoint, if it looks real.

11. MPC cannot use force to resist an unlawful arrest (this is just a practical rule)

11. MPC can self-defend if reasonably believe that the officer will inflict serious harm, or kill.

11. Peterson.  Not permitted when actor is initial aggressor.  Only exception is that MPC allows self-defense against an escalation of the confrontation.  A punches B, B pulls out gun, A can then do whatever she needs.

11. PROTECTION OF PROPERTY.  The right to use force in protection of property is much more limited than protection of persons.  Deadly force is not allowed.  Nondeadly force may be used to protect property if it reasonably appears necessary to terminate intrusion.  But a request to desist must first be made.  Furthermore, can't use force to protect another's property.

11. 11/13 NOTES

11. MPC 3.06 p. 1146.

11. Ceballos.  Mechanical device/trap gun. Not allowed.  Problem is it's hard to tell burglar's intent at time they enter house.

11. Peairs/Hattori.  Japanese exchange student continues to come to D's house on Halloween; doesn't understand D's instructions to buzz off.  D shot Hattori, claimed justified under -- deadly force okay based on reasonable belief that intruder is likely to use unlawful force while burglarizing.  D acquitted.

11. LAW ENFORCEMENT.  Defense of aiding law enforcement officers nullifies criminal intent.

11. Police officers may use whatever nondeadly force reasonably appears nec. to make an arrest.  DF permitted only if suspect has committed a dangerous felony or presents a significant risk of harm to others.

11. Trad'l rule -- Durham.  Arresting officer may use injuring force to capture a fleeing misdemeanant.

11. Modern rule -- Tenn v. Garner.  States may not authorize cops to use deadly force to capture unarmed suspects fleeing from a nonviolent felony.

11. If suspect armed & fires, cops can shoot.

11. If armed & threatening someone, can shoot.

11. If probable cause that suspect committed a crime involving infliction of serious physical harm, can shoot.

11. PROBLEM -- VERY VERY BROAD!!!!

11. NOTE:  police rules are really much tighter than all this.

11. Private citizen makes arrest -- Hillsman.  Private citizen may not arrest a suspected felon when he believes a felony has been committed, when no felony has been committed. 

11. MPC 3.07 (2)?

11. CHOICE OF EVILS/NECESSITY.  

11. MPC 3.02.

11. Honest belief in need

11. Reasonable choice OBJ that it's the lesser evil

11. Outside of Code.  Means, if self-defense, or defense of others, or whatever -- must use that.

11. No legislative purpose to preclude

11. No recklessness or negligence on D's part in creating danger.

11. Unger.  Convict who escapes prison in order to avoid being sodomized may use defense of necessity.

11. Specific threat of death or serious attack in immediate future

11. No time for complaint; history of futile complaints to authorities

11. No chance to use courts

11. No force towards innocent persons during escape

11. Immediate turns himself in.

11. Break into blood bank to save someone's life.  NOT an excuse (lack of "free will"); instead, it's a DECISION.

11. Dudley & Stevens.  p. 131.  Does the extreme necessity of saving one person's life justify taking another's?  Shipwrecked hungry sailors kill weak 17-year-old & eat him.  This was not considered okay.  R:  Only successful when protecting oneself against an offending party, and this boy wasn't doing much.

11. Cruzan.  p. 881.  Does a person in a serious coma have a constit. right to REQUIRE the hospital to pull the plug?  NO.

11. Kevorkian.  p. 884. Does Due Process encompass the fundamental right to commit suicide, and if so, does it include the right to assistance?  No.

11. Ct distinguishes between acts that artificially sustain life & acts that artificially curtail life.

11. States do not criminalize suicide BUT do criminalize assisting it.

12. EXCUSE.  Because punishment for a crime is based on the existence of culpable mental state, must make some allowance for situations where mental state has precluded formation of the culpable intent.  I had no free will.

12. What counts:

12. Duress.  I did it but I had a gun to my head.

12. Infancy.

12. Intoxication.

12. Diminished capacity.  Some emotional trauma that prevents D from properly making choice.

12. Insanity.

12. Keep in mind that if we include battered women's syndrome, etc. -- it's a HUGE expansion of traditional excuse.  Should crim law recognize Urban Dweller Syndrome, Twinkie Syndrome, etc., all as excuses?  SUBIN would like to keep BWomenSyndrome part of justification.  

12. DURESS/COERCION/COMPULSION.

12. MPC 2.09.  Affirmative defense (burden of proof on D, not prosecution) that actor engaged in conduct because coerced to do so by use of, or threat, of unlawful force, against his person or another, which a person of reasonable firmness in his situation would have been unable to resist.

12. Allows for consideration of age, sex, etc. but NOT TEMPERAMENT!

12. Must be PHYSICAL force.  "I'll ruin you financially" isn't sufficient.

12. MPC 210.  Military duress IS a defense.

12. See Lt. Calley, Supp p. 80-85.  If believable that he merely executed an order from above, did he know it was unlawful?  ONLY way subin would let this guy off is if he successfully pleaded insanity...

12. Toscano.  Must D have acted in response to a threat of harm that was present, imminent & impending in order to establish this defense?  No.  D (chiropractor) made up lots of fake forms for insurance co under threats from co-conspirators.

12. 
pp. 901-2 CB.

12. Fleming. p.907. Korean war.  D was put through all sorts of shit in enemy prison camps, and tried to establish duress defense.  He was threatened that if he didn't cooperate & commit treason, he'd be forced to walk north/didn't think he'd have a chance in hell of making it there.  H:  No immediate threat of death.  (ouch.)

12. Contento-Pachon.  p. 909.  "Mule" case (Newt:  shoot them all.  Love this government.  Anyway.)  D forced to swallow cocaine-filled balloons, or his wife & child would be killed.  H: since no reasonable chance to escape (though threat was not immediate), no conviction.

12. ENTRAPMENT.  Where duress is being compelled to act, entrapment is more like being enticed to act.  Can only be entrapped by the government; this excuse exists in order to make the police behave.  

12. Insufficient that gov't simply suggest something criminal.  If I'm predisposed to committing a crime whose problem is it?

12. Gov't agent must actually overcome my resistance to committing a crime.

12. See Jacobson, Supp 86-98.

12. INTOXICATION.  Voluntary intoxication is, of course, no defense (morally blameworthy).  However, evidence of drunkenness may show that D did not have the requisite INTENT, when SPECIFIC intent is the standard.  For example, it can exculpate for murder 1st.  But it won't for involuntary manslaughter (b/c such crime doesn't require PURPOSE).

12. Kingston.  D, who was drugged involuntarily by a Very Bad Man, commited indecent assault on a 15-year-old boy.  H: No conviction.

12. Pedophiliac inclinations are not illegal; acting on them is.  The involuntary intoxication negates the m rea.

12. Idea that drug (INVOLUNTARY!) released his inhibitions.  D didn't.

12. MPC 2.08, and notes p. 925.  Intoxication is not a defense unless it negatives an element of the offense.  Intoxication does not itself constitute mental illness (complete excuse of insanity).  WHEN RECKLESSNESS IS THE M REA, IF THE ACTOR IS, DUE TO SELF-INDUCED INTOXICATION, IS UNAWARE OF A RISK OF WHICH HE WOULD OTHERWISE HAVE BEEN AWARE, THE UNAWARENESS DOESN'T GET HIM OFF.  **This last considers that the drinker is aware of risks & takes risks by choosing to drink.

12. Intoxication is a defense if it is not self-induced or is pathological, provided that D lacks capacity to appreciate his criminality or conform to the law.

12. Pathological intoxication -- intoxication "grossly excessive in degree, given the amount of the intoxicant, to which the actor does not know he is susceptible."

12. NOTE:

12. Qu:  If someone takes their own pills, is he strictly liable for the foreseeable dangers?  Per the idea of voluntary intoxication & blameworthiness, yes.

12. NOTE:  This is NOT mental illness by itself.

12. Roberts.  Voluntary intoxication is a legitimate defense to specific intent, as long as it negates such intent.  These are all jury questions.

12. Hood.  Is assault a specific intent crime?  No.

12. A drunken criminal shouldn't entirely escape the consequences.

12. General criminal intent is the intent to do a bad thing.  Specific intent is the intent to do some further act; e.g., attempt, conspiracy, aid & abet.

12. A drunken person can usually form the intent to wallop someone; to commit assault.  

12. HOWEVER probably couldn't form the intent to commit a battery with intent to kill.

12. SCALE:  Voluntary drunk (no defense, but can get D off for specific intent crimes)  -->
Involuntary intoxication = duress

12. Drunk person gives car keys to a buddy who's also drunk.  Convict of aiding & abetting a drunk driver?  No, because A&A is a specific intent crime.  Supposedly can't formulate "purpose" because drunk.

12. Drunk person rapes someone.  If the required m rea with regard to consent is recklessness, it's no excuse.  HOWEVER, if he is stopped just before the act is completed, he's scot-free because "attempt is a SI crime" that requires PURPOSE.

12. :(

12. Stasio.  Gets rid of the difference btw. specific & general intent crimes.  Ct holds that the fact that alcohol removes inhibitions does NOT vitiate intent.  (This is mere c-l; not MPC).

12. INSANITY.  

12. CB INTRO p. 929:  Insanity at the time of offense is usually a complete defense.  An insane person may not be tried, convicted or sentenced.

12. MPC 4.01, 4.02, 4.03, 4.04, 4.05, 4.06, 4.08.  p. 1151 ->

12. Basically two issues:
12. ONE:  (MPC 4.04)  Competency to stand trial -- only can be made to stand trial if have capacity to understand the proceedings or assist in his own defense.  Test:  rational & factual understanding of the proceedings?

12. Some courts allow forcible medication of Ds to render then competent to stand trial (!!!!!!!!!!!!!!!!!!!!!)

12. TWO:  Insanity defense.  At the time of the commission of the crime, D was legally insane.

12. No such thing as temporary insanity -- if D had a psychotic break & was insane at the time, she's off.

12. It's D's right to plead insanity (affirmative defense).  

12. Trying to respect Ds right that some people would rather be found guilty than not guilty by reason of insanity.

12. D has to prove it by clear & convincing evidence (SupCt in Hinckley:  Congress set this very high/too high? standard).  

12. Some states require only a preponderance of the evidence.

12. It's almost never raised as a defense b/c if D wins on this defense, she'll spend the rest of her life locked up & drugged -- and it almost never succeeds.

12. NOTE:  Not Constit'l to execute the insane, based on multiplicity of moral feelings & etc.  Simply because it's cruel.  If Ds do not have the mental capacity to understand the nature of & reason for the death penalty, can't use it on them.

12. Some have NOT allowed forcible antipsychotic medication to render Ds sane so they can be executed.  

12. TRADITIONAL narrow APPROACH M'Naghten.  p.932.  At c-l, a person who did not know what he was doing & lacked an "understanding will" could not be convicted.  TEST:  Must show that as a result of mental illness, D either ONE did not know nature of act, or TWO did not know act was wrong.  

12. Also (insane) irresistible impulses can probably get Ds off.

12. PROBLEM -- too cognitive & limited.  Assumes that a person's reasoning can be separated from the rest of her personality. Designed to go to people's cognitive insides to decide whether they're reasonable.

12. NEXT TRY:  Durham.  p. ?  NH test -- D acquitted if "crime was the product of mental illness".  Dismissed because it's way too vague.  Not followed.

12. DETERRENCE:  Porter.p. 934.  Sees purpose of law as deterrence, and problem of deterrence if Ds don't know what they're doing.  The only reason to punish is that some ARE able to appreciate the punishment & wrongness of their acts.  TEST -- mere excitability, obtuseness, lack of control, etc -- nope.  "It must be a disease of such character as to prevent him from knowing the physical nature of the act he was doing or of knowing that what he was doing was wrong."

12. Crenshaw.  p.937.  D brutalizes wife because he thinks (irrationally) that she's an adulteress & he's a Muscovite.  H: Not insane because he knew the difference between right and legally wrong.  His attempts to hide the crime showed that he knew it was illegal.  

12. Broader test -- Freeman.  D was a drug addict & alcoholic, had delusions, hallucinations & amnesia.  D knew he was selling heroin but EXPERT testified that he didn't know the social implications.  ALLOWED.

12. MPC 4.01.  [Cf. M'Naghten -- broader here]  Not responsible if at the time of conduct he lacks substantial capacity either to appreciate the [wrongfulness] of conduct, or to conform his conduct to the law.  See pp. 945-6 also.

12. If mental illness negates ANY required m rea.  Don't even have to show insanity -- showing "I didn't have the required m rea" is sufficient.

12. Doesn't differentiate between an impulse that COULD NOT BE / or WAS NOT resisted.

12. NOTE that this does not require total & all-the-time insanity.  Because schizophrenia is bad, but rarely total.

12. Hinckley who shot Reagan, remember?  got off on the MPC formulation of insanity.  The public was furious (why?) and many states reinstituted M'Naghten/narrower formulation.

12. p.135L.  Aftermath -- eliminates "volitional impairment" aspect of defense.

12. p.953 CB

12. Lyons. p.949 "volitional impairment".  Involuntary drug addiction alone is NOT mental disease.  An addict has some reasoned choice when he uses drugs.  Wouldn't make sense to immunize drug addicts from crim liability when mere possession is illegal.

12. Capacity to conform:  Green. p.959.  D was pretty bizarre/schizophrenic.  If evidence of insanity is overwhelming, can't convict.

12. Constitutional right to a defense of insanity: p.966  Strasburg.

12. Korell.  p.967.  D was Vietnam vet.  Montana legislature decided to abolish the traditional insanity defense & put in other procedures.  Allowed.  Legislature had decided to hold individuals accountable regardless of their mental condition.

12. def of "disease".  Guido.  p. 973.  D's defense counsel convinced psychiatrists that his client was legally insane.  How -- broadened their idea of what "disease" is.  D shouldn't be penalized for their gropings.  Points to problematic definitions.

12. MPC defines disease & has a section 401(2) that excludes sociopaths, who are entirely indifferent to criminal sanctions.  "caveat paragraph" -- does not include antisocial personality disorder.  See p. 980CB. 

12. pp. 978->  Postpartum disorder, PTSD, drug addiction.  

12. Supp. p. 102-104.

12. DIMINISHED CAPACITY.  Brawner p. 999.  Evidence of mental illness that isn't enough to establish insanity may be able to prove that D didn't have specific intent necessary.  Even if D is aware that act was wrongful, and can control act, may be characterized as diminished capacity & reduce extent of liability. !!

12. Line drawn at purpose -- m.ill don't have ability to form purposeful m. rea.

12. REJECTION OF DIMINISHED CAPACITY.  Wilcox p. 1000.  D mentally ill; tries to show psych evidence that he lacked SI to commit aggravated murder or aggravated burglary.  NOT ALLOWED.  Finds test to individualized & subtle.

12. Narrows down test to near M'Naghten size again.

12. In response to Brawner.  Says -- can't draw the line at purpose.

12. Sikora p. 1007.  D's doc testified:  his unconscious did it, so he didn't have the right m rea.  (It didn't work.)  Bad medicine makes bad law.  This case made everyone furious about psych testimony in general.

12. VERY NARROW VIEW!!  Morse p. 1009.  Presumption of sanity with NO exceptions.  Treat all people alike, punish all alike, because morally they're all the same.  R:  crim laws are quite easy for people to conform to, so anyone who breaks them should be immediately drawn & quartered.

12. Very enlightened.

12. The grand question here is -- whom are we going to exclude from criminal liability?  Now, the insanity test is very restrictive.  The behavior must be very out-of-bounds to win.

12. THE BIG CASE/CHANGING PATTERNS OF EXCUSE -- Robinson.  P. 1011.  Despite the assumption that people have free will, psuchologists have managed to make the courts now treat people more as victims in need of rehabilitation than as nasty criminals needing punishment.

12. Robinson was prosecuted for being addicted to drugs, on basis of tracks.  Jury was instructed that "status" OR "act" would be sufficient to convict.  Overruled.  Disease is not a criminal offense. 

12. Decided on grounds of 8th & 14th Am -- "cruel & unusual" NOT on grounds of status/act problem.

12. Broad implications -- can't punish those who use because all users are ill.  Is this too broad!!!

12. Alcoholism/disease:  Powell. p. 1013.  D is found liable for being in a public place "while suffering from a disease."  Argues that once he started he couldn't stop.  H: Conviction allowed -- because it punishes not the status, but the public drunkenness/act.  

12. Dissent buys it -- that drunk Ds are victims with no control over their behavior, and that it's C&U to punish them for it.  Pretty much drops whole m rea requirement.  This makes subin unhappy unhappy boy.

12. What if D commits a crime when drunk, after all this back & forth?

12. If there is a bottom line, it's "irresistible compulsion" p. 1017.  Utterly unable to control -- Strict M'Naghten rule.

12. See class notes 11/29.

13. The end.  
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