Sec. Reg. I and II
Prof. Stout/ Fall '94

I.
Abbrev.

A.
bds - brokers and dealers

B.
Effd - effective date

C.
I - Issuer

D.
MI - material info,

E.
MU - managing underwriter

F.
O - outline page

G.
P - prospectus

H.
RS - registration statment

I.
S - statute book

J.
SA - Securities Act of 1933

K.
SEC - Securities and Exchange Act of 1934

L.
sec - securities

M.
U - underwriter

N.
US - underwriter syndicate

II.
SEA 

1
Diffs. between SA and SEA

A.
SEA - 

1.
dislosure on continous basis to provide info. to public.

2.
weaker enforcement system

3.
theory of registering classes of secs

B.
SA - 

1.
discl. just at offering time 

2.
applicable to any C giving public offerings

3.
has system of enforcement - sanctions

4.
theory of registering only quantity of secs

C.
Integration of SA and SEA

1.
Reg. S-K applies to both - makes simpler and cheaper.

2.
SEA discl. requirements still in force during offering period.

2
SEA disclosure requirements apply to:

A.
sec. 12a, g - C's listed on national sec. exchanges

B.
and other C's w/ more than 500 holder of record of a class of secs and more than $5mill in assets.

C.
Exemptions: 

1.
when shrs of record become fewer than 300, C may terminate registration - sec.12g4

III.
Buying and Selling process

1
Intro

A.
time sequence

1.
pre-filing/ filing date/ waiting period/ effective date/ post-eff. period

2
Underwriters

A.
Firm committment - common - what most of this is about

1.
Issuer sells all secs to group of Us represented by one or more MUs 

a)
Underwriting agreement = betw. I and MU

2.
The U syndicate retain secs or sell at price differential to a group of bds or directly to public.

a)
Agreement among underwriters - forms the U synd.

3.
Ensures issuer gets funds required and shifts part of the risk 

B.
Best efforts- somewhat common

1.
Companies not well established or really well est. use this.

2.
sec firms are agents for I.

C.
Gross spread - Diff. in price betw/ public price and what I gets. Consists of:

1.
MU's management fee - 20 to 25%

2.
commission for Us members for assuming risk - 20%

3.
selling concession for secs sold to public by Us or bds.

3
Registration Statemnt

1.
registration statement required by SEC has two parts:

a)
prospectus - goes to investors

b)
supplemental info - available at SEC office

2.
after RS first filed, reviewd by SEC and comments returned - I corrects RS, etc. until SEC happy.

IV.
Allowable transactions

A.
see p. 47 chart

1
before filing date - 

A.
Allowed: negotiations and agreements betw. I and Us and betw. Us

B.
Not allowed: selling or offers of - SA Sec. 5 (a), (c) - "gun jumping"

1.
Purpose - prevent pre-publicity to create buying-frenzy w/ unchecked info.
2.
strict liab. violation - possible revocation or suspension of registrations from SEC and/or in exchange market and civil liab. under sec. 12(1)

a)
Weigh interest of public protection and mitigating factors - good will, harm caused, etc.
C.
What is an offer?

1.
Offer is promotional - a step in the selling process, used to arouse public interest, publicity - maybe, limited announcements OK

D.
Offers are not:
1.
normal business conduct:

a)
communications between I and stkhldrs

2.
Required and timely disclosures of I

a)
Issuer can not initiate publicity but should respond to legitimate inquiries for factual info and regular disclosure duties, eg. periodic reports, etc.

3.
generally purely factual reports w/no predictions or opinions.

E.
Offers determined in case by case manner

1.
Loeb - press release describing I's assets and giving MUs names = doc. designed to procure orders and arouse interest = offer to sell 

F.
Sec analyst's recommendations and materials

1.
evaluations of I''s other secs already being traded is not an offer 

2.
but once bd particiaptes or plans to partic. in registration or distrib. process must follow restrictions.

2
Waiting period

A.
Purpose - enable investors to get RS and make unhurried decision

B.
Still no sales allowed - Sec. 5a
C.
only these selling efforts OK - Sec. 5b1

1.
Rule 430 - preliminary or "red herring" Ps

a)
exactly like final P but w/o info not yet avail.

b)
can't use after effd.

2.
Rule 431 - summary Ps

a)
to use, I must meet requirements of financial strength and stability, eg. net assets min. 5mill.

b)
summ. Ps can be used after effd. for offers 

(1)
but need to deliver final p upon delivery of security.

3.
Rule 134 - tombstone ads

a)
states only minimal info.and must state - no acceptences yet

b)
may be used to solicit indications of interest if preceded or accompanied by a regular, prelim., or summary P.

4.
Oral 

D.
other things OK

1.
Us can arrange w/ bds for distribution

2.
bds can discuss and orally solicit offers to buy fr. clients.

3.
can accept indications of interest

E.
disclosure

1.
Issuer must continue to make timely disclosures.

2.
MUs must take reasonable steps to see that bds get prelim Ps for clients 

F.
Acceleration

1.
SEC can accelerate effd if I has distributed prelim P to all Us and bds.

3
Period after Effective date - sec. 5b

A.
sales may be made

B.
objective - ensure that all buyers get copy of final P.

1.
Sec. 5b2 - final P must prec. or acc. delivery or confirmation of sale, written offers, and free writing (sales literature) 

C.
loophole

1.
offer and acceptance orally and buyer receives final P in mail w/ confirmation of sale or deliv. of secs. - too late to read it.

D.
The P must be current upon delivery

1.
updated after 9 months

2.
updated any time material facts develop

V.
Contents of disclosure

1
SA - Registration statement and prospectus

A.
Obj. - discl. of all MI so inv. makes informed decision. 

1.
Sec. 7 - RS follows Sched. A thr. Form S-1

2.
sec. 10a1 - Prosp. - mostly same as RS w/o facts unknowable at the time.

B.
SEC has wide discretion in deciding what is MI in RS and P, can waive or require additional parts 

C.
Rule 408: additional info. - in addition to Sched. A - must add any material info. necess. to make required statements not misleading. - add. info. not always required but depends on case.

1.
Franchard - eg. activities and integrity of management - financ. position, use of funds for personal ventures, borrowing funds? 

2.
Univer. Camera -eg. diff. bettw/ book value (net assets) of present secs and offering price of new secs

3.
eg. subst. disparity betw. public price and cost of secs owned by officer, dirs, etc.

D.
Adequacy of discl. - C's must excercise due diligence in preparing RS and prosps., and info. should be plainly understandable to ordinary inv.

VI.
Problems in Defining Materiality - misrep. in RS and Ps

1
Future projections - Beecher

A.
value of secs to shrs are its future income yet SEC discourages future projections because are subjective and can lead to misrepresentation.

B.
interpretation rule for C's statements - if susceptible to another interpretation by reasonable investor, may properly be considered material misrep.

1.
prosepectus predicted - "very likely that net income, if any, will be nominal"

2.
despite pessimistic language was deemed to predict that C would break even 

C.
break-even prediction was manifestly material bec. represented top management's assessment of C's prospects and inv. rely heavily on it.
D.
high standard of care for future projections to avoid misrep.
1.
prediction must be in good faith and reasonably based, i.e. based on facts so that a reas. investor would conclude prediction was highly probable. 

2.
but P has burden of proof. 

E.
Duty to correct - in general must keep material facts current, applies to preds. as well. 

2
Levinson - contingent events as material info.

A.
Issue- prelim. merger discussions are material info.?

B.
Rationale - Due to ever-present possibility that merger will not go through, answer is fact specific.

C.
Test - For contingent or speculative info. or events, materiality depends on balancing of 

1.
indicated  probability that event will occur

a)
look at indicia of interest in the event at highest corp. levels

2.
and anticipated magnitude of event to C 

3
Misc

A.
Koss - SEC admin. proceedings and allegations against a participating underwr. is also material info. - U must inform I and I must disclose.

VII.
Administrative Enforcement

1
General 

A.
Sanctions for defecient RSs filed w/ SEC.

1.
thr. stop order can prevent effectivness 

B.
Letters of comment - informal opinions by SEC staff suggesting amendments to RS 

1.
Staff gives these at their discretion for assisting resistrants who have conscientiously attempted to comply w/ SA.

2.
Are not considered SEC opinions and T not judicially reviewable.

3.
not mentioned in acts.

2
Stop orders

A.
SA sec. 8b - SEC may refuse RS to become eff. 

B.
SA sec. 8d - SEC may suspend eff. after effd.

C.
Normal course - staff gives letters of comment and not stop orders.

D.
Formal Stop order used where:

1.
deficiencies are serious

2.
to dispel misleading info of deficient RS - eg. oustanding stock, false RS already out there - stop order necess. However, if info is dispelled by other means - eg. distibuting copies of bulletin, then no stop order.

E.
Procedure
1.
sec. 8b - must give notice and opp. for hearing 

a)
but does not have to give letters of comment prior to instigating stop order. 

2.
sec. 8e - examination power - SEC has power to investigate whether or not to give stop order - diff. than stop order hearing.

a)
access to books, records, etc. of registrant

3.
skim - Court review of 8e

a)
court can compel SEC to terminate the exam. or institute an stop order hearing when:

(1)
SEC's inaction is causing the prohibition of sale of secs

(2)
exam is unreasonably delayed 

3
acceleration

A.
sec. 8a - filing amend. starts 20-day period over. T acceler. is crucial - acceleration granted after taking into account: adequacy of info. avail. to public - prelim Ps sent? and other factors.

VIII.
Civil Liability under SA sec. 11 for RS misstmnts

1
Intro

A.
Sec. 11 geared towards Is and Us. 

B.
steps of analysis: did RS contain false material sttments or omiss.?defs establish any affirmative defenses?

2
Who can sue

A.
Osofsky - any person acquiring sec. which was the subject of a defectivie RS - P need not have read the RS or privity but must be able to trace his secs. to defective offering. 

3
Materiality requirement

A.
MI  = "substantially likelihood that a reas. inv. would consider the info important in deciding to buy or sell the sec."

4
Due diligence defense - Barchris

A.
defs. include all who sign RS, dirs, and . underwriters and all defs, except issuer, have due diligence def. 

B.
Analysis - separate defs into experts and non experts

C.
Standard for statements by nonexp. and experts

1.
exp. def. must show he 1) actually believed his statements were true and 2) his belief was reasonable.(= must have made reason. investigation into facts).
2.
experts - investigation was performed to standard of their profession.

3.
nonexperts - investigation performed to what prudent person would do in same position.

a)
person's posittions, responsibilities, skills, background, experience, access to info., is relevent.

b)
cts. - prudent man would not rely soley on representation of others - must make own investig.

D.
Standard for nonexps. reviewing stamts by nonexps.

1.
same stand. as for nonexp. concerning own sttatmts

2.
eg. underwriters - must make reason. invest. of nonexp. portions of RS - can'tt rely only on assurances of issuer's people

3.
eg. dirs and officers - stand. is especially high given their position 

E.
Standard for nonexperts and exps. reviewing statements by other experts 

1.
entitled to  rely on - only show he did not believe stamts were false and had no reason. ground to believe such.

5
damages

A.
Limitation on damages: P can only recover damages caused by the defective RS and not caused by other factors. But def. has burden of proof. Sec. 11e

1.
eg. if sec. deprec. before defective RS was revealed  - no recovery for this deprec.

a)
Skim - Oryx  - insider trading - But if shown that previous disclosure to SEC leaked to insiders who then caused deprec. before dislco. to public, P may recover. (but hard to prove).

B.
Measure of damages:  - sec. 11e

1.
if stk sold prior to suit: dam = diff betw. price paid and price sold

2.
if stk not sold prior to suit: dam = either diff. betw. price paid and value of sec. at time of suit or price at which stk sold before judgement if less than value damages.

C.
Value of sec. at time of suit: Beecher - factors in determing

1.
market value is starting point

2.
mv raised to account for artificial deprec. factors (eg. panic selling)

3.
mv  lowered to acccount for financial difficultties of issuer.

4.
eg. price bought = 10$, mv = 5$, but panic selling caused 2$ drop, therefore, real value = 7$, dam = 3$. 

a)
to calculate deprec. amount panic selling caused, look at rate stk was going until event causing panic then extrapolate to time of suit 

b)
this not fair to P since panic selling caused by defective RS in first place.

c)
note: panic selling not covered under limitation of damages defense since caused by defective RS.

IX.
Civil Liability for misreps in Ps and communications - SA sec. 12

1
Intro:

A.
Sec. 12 offers civil laib. where sec. sold 1) in violation of sec. 5 or 2) where sec. sold by means of oral or written commun. which has material mistatement or ommission. 

B.
This sec. applies more to brokers and underwriters than to issuers as sec. 11 does

2
Who are "sellers"

A.
Sec. 12 - "person who offers or sells sec. is liab" - includes owner of sec. who sold and persons who solicited (urged  the buyer to purchase) if was motivated in part to serve own financial interests or those of the sec. owner (eg.broker).

3
Sec. 12(2)- material mistst. and ommis.

A.
an antifraud provision - applies generally and covers all written and oral communications regarding secs regardless of exemptions. 

B.
Is broad and easy to establish bec. is mostly about falsely inducing inv. to buy a sec. and inv. can get return the sec. and get back his $.

C.
Plaintiff not need have read the mistmt., relied on it or was causal to damages.

D.
Franklin Savings - Opinions as material mist. or ommis.

1.
eg. where bd knew P-bank required to buy only high quality paper and knew paper he sold P was not such, bd's opinion stating such is material misstt. or omiss.

2.
opinions impliedly represents adequate basis in fact for such and can be liab. for if mistt. or omiss. 

E.
Excercise of reason. care
1.
unkown whether this standard diff. than stand. of reason. investigation under sec. 11.

2.
SEC says diff. - sec. 12 stand. lower bec. no duty to invest. and broker can rely on issuer's financial statements - this seems right given use of diff. language in the sections.

3.
Nuveen - 7th circuit say same - both require reason. investigation and broker can not merely rely

4
Sec. 12(1) - viol. of sec. 5

A.
Strict liab. - Plaintiff can also get $ back if seller was in violation of sec. 5 but must show privity to def. and def. may be exempt fr. sec. 5.

5
Defenses to civil liab.

A.
in pari delicto defense: applicable under all fed. sec. law - def. can escape liab. if P has substantially equal respon. for underlying illegality - knowledge of ill. acts not enuff, must be active. 

1.
where P's role must be more of a promoter than an inv. 

X.
Civil liab. under Sec. 18 SEA

1
dead letter

A.
sec. 18 makes corp liable to any person who buys or sells secs in reliance to a misleading stmt in any report filed w/ SEC under SEA. 

B.
However, requirements for recovery made this sec. ineffective. requirements - document must be deemed "filed" w/ SEC

1.
most documents deemed not to be "filed" w/ SEC 

2.
plaintiffs must allege that read and relied on.

XI.
Coverage of SEC Acts  - definition of security

1
Intro

A.
wherever you read that an act, reg., etc. applies to all securities, it must be found to be a sec. first to apply.

B.
besides avoiding fed. regs by not finding it to be a sec., other ways to avoid them:

1.
issuer is exempt under SA sec. 3

2.
transaction exempt under sec. 4(2)

2
Def. of security - investment conctracts

A.
what does "security" include? - defined under 2(1) and other parts - has catchall phrase of investment contract- Howey "economic reality" test: four requirements

1.
an investment of $

2.
in a common enterprise

3.
with an expectation of profits

4.
soley fr. efforts of others (investor has passive role in management)

B.
Investment of $ w/ expectation of profits

1.
Teamsters - eg. pension fund not an investment scheme - bec. employees required to give contribution and in return receives compensation package not a return on investment.

a)
Although employee gets more than paid for, most of return is from emplee's contribution and not fr. efforts of third parties.

2.
eg. purchase of condo units can be security if:

a)
were offered and sold w/ emphasis on econ. bens. to purchaser derived fr. efforts of 3rd parties.

C.
Common enterprise - two diff. approaches

1.
horiz. test - funds by several investors 

2.
vert. test - even on investor relying on efforts of 3rd party for profits - - their profits rise and fall together.

3
Def. of security - stocks - Landreth

A.
Stock is special and deemd a security if instrument was labeled as "stock" and has traditional characteristics of stock - buyer may assume fed. sec. laws apply. Howey econ.test irrelev. 

1.
sale of business doctrine invalid - if 100% of stk sold, stk was not a security bec not relying on 3rd parties for profits since buyer now runs it for himself. 

B.
General chars. of stock

1.
publically traded, not one-on-one negotiations

2.
reception of dds

3.
negotiability

4.
voting rhts in proportion w/ shares owned

5.
ability to appreciate or deprec. in value

C.
eg. not stock - purchase of "stock" required to obtain government apts. - inducement to buy not for investment and profit but to use housing.

4
Def. of security - Notes - Reves v. Ernst

A.
Notes not special like stock and test is harder - similar to Howey test.

B.
Family resemblence test: presume every "note" is a sec. but def. can rebut by showing some of the below exists: 

1.
motivations of buyer and seller does not fit into security mold, i.e. that seller wanted to raise $ for business and buyer interested in profit 

2.
reason. expectations of public does not find it a security - 

a)
issuer did not advertise them as "investments"

b)
Ct. will consider notes secs. on public expectations despite Howey econ. test.

3.
existence of other regulatory act covers this note, eg. banking regulations, etc. then SEC will not cover.

5
Def. of security - hybrid secs  - Chicago Merchantile

A.
SEC and secs are about capitol formation and aggregation of funds, while CFTC and futures are about speculation w/o transfer of capital. 

B.
Commodity Futures Trading Commission (CFTC) - regulates futures contracts (incl.futures on secs), options on future contracts, and hybrids of secs and future ks.

C.
SEC regs secs, options on secs, and hybrids of futures K and option on sec.

D.
Other types of hybrids - insurance policies, etc. - if invetmt's rate of return varies w/ profitabiility of the institution, considered a sec.
XII.
Exemptions from registration

A.
cost and time of making RS is great, so try to get exemption

B.
these exemptions apply only to registration requirement of SA sec.5. Anti-fraud secs. of SA sec 17, 12(2) and SEA still apply.

XIII.
exempted securities - SA sec 3

1
list of exempt secs

A.
see sec. 3a list and 

B.
really transaction exemptions: 

1.
secs in intrastate offerings - 3a11

2.
limited offerings - secs made in small offerings - 3b

2
Intrastate offerings (skim)- sec.3a11 and Rule 147

A.
Exemption for issuer only. If comply w. Rule 147, guarenteed of intrastate exmp. but if not can still get under sec. 3a11. 

B.
sec.3a11 - requirements

1.
entire issue of secs. must be offered and sold to residents 

a)
integration may cause this requirement not to be satisfied - see five factors below.

2.
issuer must take reasonable precautions and good faith effort 

a)
to make certain offering made only to residents and that resales to nonresidents are prevented, eg. restrictive transfer legends on the sec.

C.
Resale and "coming to rest" test - for sec. 3a11 - Busch
1.
first, sales must go to residents. Resale by residents allowed only if sec. found to "come to rest". 

2.
resident purchasers must have bought for investment purpose and not w/ view to further distribute or resale. Time betw. important.

3.
If resale to nonresid. w/o coming to rest by one buyer- exemption falls for entire offering. But burden of proof - once issuer shows that all original buyers were residents, plaintiff has burden to show stock did not come to rest but sold to people who intented to resell out of state.
D.
Rule 147 - same as sec. 3a11 but more specific and rigorouos.

1.
but some reprieve fr. integration doctrine - 147b2 will not integrate - otherwise, use five factor test for integration.

2.
resale of secs.

a)
no sales to nonresideents for nine month period after last sale by issuer of these exempt secs. No come-to-rest test.

E.
Issuer doing-business-in-state requirement

1.
two requirements - issuer must be generating revenue in state and must use proceeds of offering in-state.

2.
sec. 3a11- requires only predominance of both, a general rule

3.
rule 147 - requires 80% of both

XIV.
exempted transactions - SA sec 4

1
Intro

A.
transactions presumed not to be exempt - issuer carries burden to prove exemption

1.
liability - if found not to qualify for exemption, purchaser can sue under strict liab. sec.12(1) bec. sale violated 5a

2
entire offering must be exempt

A.
integration doctrine - "separate" offerings may be considered one offering - then all offerings must fit into exemption. Five factors- one can be determinative: are offerings

1.
part of same financing plan

2.
made for same general purpose

3.
same class of sec

4.
made about same time

5.
same type of consideration received

B.
single exemption - entire offering must fit into one exemption

3
Small and private offerings - Regulation D and sec.3b and 4(2)

A.
General - these are really a transaction exemption. Used to help small businesses. Exemption applies only to issuers, not control persons.

1.
Sec.3b - exemption for small offerings

2.
Sec. 4(2) - exmpt for private offerings

3.
Reg. D (consisting of rules 501-506) - gives guidelines for these 

a)
rule 504, 505 - sec. 3b 

b)
rule 506 - sec. 4(2) 

4.
Note: Reg. D is more specific and rigorous, and nonsatisfaction of these rules does not mean still can not get general exmpt. under sec. 3b or 4(2) 

a)
Note 3b's language that findng of exmpt. is discretionary

B.
General conditions - Rule 502

1.
Integration - 

a)
offerings separated by more than 6mons. not deemed single offering - must be no offers or sales during this period

b)
otherwise, look at five factors

2.
Information - 

a)
accredited inv. - no info. required 

b)
if any nonaccred. inv - all must be furnished info: 

3.
Manner of offering

4.
Resale - Reg D offers are considered generally non-public offerings, therefore can't be redold w/o registration unless exmpt. avail under 4(1) or Rule 144

C.
Rule 504 exemption (small offering exmpt) - 

1.
issuer can sell aggregate of $1mill. of secs in any 12 month period to any # of buyers, accred. or not, w/ no Rule 502 info required.

D.
Rule 505 exemption (small offering exmpt) - 

1.
issuer can sell up to $5mill. of secs. in any 12mon. period to any # of accre. investors and up to 35 other buyers.

2.
Note: calculation of aggragate offering price - Rule 504 offers count towards Rule 505 offers and vice-versa.

a)
12mon. period for Rule 505 - if $500k of secs. sold under 504 during this time, limit is now 4,500,000 for Rule 505.

E.
Rule 506 exemption (private offering exmpt) - 

1.
issuer can sell unlimited amount of secs to any # of accred. inv. and up to 35 others.

2.
Issuer must reason. believe that each nonaccre. inv. (or purchaser representative) has such knowledge or experience in fianance that he is capable of evaulating merits and risk of inv. 

F.
Insignificant deviations - Rule 508  - not fatal 

XV.
Registration of Secondary Transactions

1
Intro

A.
Sec. 4(1) - exemption intended to exempt private small time trading after intital distrib. and not for distributions disquised as such. Ques - is trans. exempt. Factors - is it areally a distrib.? a public offering?

1.
Answer depends whether person deemed an underwr. (since being an issuer or dealer is usually clear). Underwr. def. encompasses distrib. aspect.

B.
covers transactions - therefore, both parties to the transaction must be exempt.

2
Is D an underwriter? - sec 2(11)

A.
underwriter includes

B.
purchasing secs fr. an issuer or control person w. view to distribution.
1.
common law - time period important, did buyer intend at time of buying to invest or just sell later?

2.
Rule 144 defines what qualifies for distribution.

3.
main way section

C.
direct or indirect particpation in a distribution effort

1.
renumeration irrevel.- if an essential cog in selling effort = underwriter

D.
selling for an issuer or control person in connection w/ distribution

1.
to be selling in connection w/ distrib. - typically get higher commission, solicit orders, have more discretion in placing orders = underwr. Any acts not like this are exempt under 4(4) as normal brokerage trans.

a)
unusual discretion as to time and manner of executing issuer or control person's order, payment of more than usual commission, or any solicitation, is fatal.

2.
also see Rule 144(g)

3
Rule 144 - 

A.
defines distribution and thus defines "underwriter". 

B.
Purpose - to allow those who get secs thr. private or small offerings to resale w/o RS and affiliates who sell for own account.

4
Common law 4(1.5) exemption

A.
eg. if under private offering Issuer sells secs to S. One year later, S wants to sell to B who has same status as S. Since not an issuer, can't use 4(2) and since held sec for only 1yr. can't use 144. 

B.
Rationale - resale which is not a public offering under 4(2) should not be considered a distribution and S should not be considered an underwr. = 4(1.5) exemption. Other requirements:

1.
buyer must have access to current info. similar to RS which issuer could provide 

2.
buyer must meet 4(2) qualifications as a buyer

3.
no general solictations allowed

C.
SEC has recoqnized this is available to some extent.

D.
ct. followed public offering/distribtuin rationale - factors in determing if def. was underwr. is 

1.
whether secs have come to rest 

2.
and whether was a public offering

5
Rule 144A

A.
Sort of codified 4(1.5) exemption but only for sales to certain large institutional investors. 

B.
Allows unlimited resales of unregistered secs by anyone except issuer.

6
Misc.

A.
Sec.3a(9) - if exemption used in scheme to distribute, then exemption does not apply, eg. if large resales occcured after exchange.- usually bec. someone found to be an underwr.

XVI.
Antifraud provisions

1
General

A.
SEA - 

1.
Rule 10b5 - has broadest scope and most used. 10b-5(3) is broadest w/in the rule.

2.
sec. 14 - fraud in connection w/ tender offer, or proxies.

B.
SA - sec. 17 - - Dead letter - no implied rht of private action 

2
Injunctions by the SEC or individuals

A.
SEC - except for ongoing violations, SEC must show reas. likelihood of future viols. beyond fact of past viols.

B.
But private Ps - must show irreprable harm too.

3
Implication of private rightt of action

A.
Must show is in protected class and transaction causation, i.e. reliance (eg. fraud led him to buy) and loss causation, i.e. econ. loss.

4
Contract void - Sec 29 SEA

A.
Alternative to fraud actions is voidance of contract. Requirements:

1.
involved a prohibit transaction in K or its performance.

2.
contractual privity 

3.
plaintiff is in class of persons Act was to protect.

5
Responsibilities of Lawyers

A.
Requirements for aiding and abetting

1.
principals are committing viol. of sec laws

2.
lawyers have knowledge of

3.
lawyer's gives knowing substantial assistance to viol. 

a)
conduct can be passive if lawyer has duty
b)
eg. lawyer has a duty to disclose to shareholders of any known material misreps made by corp., before merger finished. Failure to speak = aiding and abetting

6
Responsibility for acts of agents

A.
Three ways one can be responsible for other people's acts:

1.
aiding and abetting - not doing anything ab. other person's violations 

2.
sec 20a of SEA - control persons jointly and severally liab.

a)
unless good faith - i.e. not negligent and exercised due care

3.
respondant superior - strict liab. in most states

a)
if acts are w/in agent's employment, employer may be liable.

4.
Marbury - remedies under the Acts does not preclude remedies under common law or equity.

a)
if def. escapes 20a liab.by showing no negli., may still be liable under resp. super.

XVII.
Fraud - Rule 10b-5 SEA

1
Basic Features:

A.
Fraud rule 10b-5(1) and (3) - applies to just about anything found "in connection w/ sale or purch. of secs" - no exemptions.

B.
cts. have implied private right to action under 10b5 if if def. violates and P is person whom legis wanted especially to protect.

2
Requirements for cause of action - General

A.
Ernst v. Ersnst - Intent of def. - must have intended or was reckless in his fraud or deceit.Negligence will not suffic..

B.
"in connection with"

1.
requires some closeness betw. D's fraud and P's buy or sale.

2.
privity not required, eg. Def-corp held liab. for misleading press release that caused P to rely on and buy 

3.
but connection can not be too remote- eg. real purpose of fraud to remove officers and not to get secs, maybe too remote.

a)
but other cts. do not read so restrictively and find "if the device employed would cause reliance and cause them to buy or sell, is enuff."

C.
reliance on the material misprep. and loss caused by it.

1.
both are factors in determing conn/ w/ requirement.

D.
Standing
1.
Plaintiff must have actually bought or sold sec - Blue Chip
a)
eg. P alleging that would have bought or sold if not for fraud, is not enuff.

b)
Plaintiff can also be a corp. who was defrauded and transaction was only internal

2.
"Purchase or sale" of secs

a)
includes any contract to sell or buy 

b)
includes merger transactions where secs exchanged

(1)
but not include internal reorganization 

E.
Statute of limitations

1.
Most provisions in SA and SEA have 1 yr after P discovered or shoud have discovered and no more than 3 yrs. after the transaction.

2.
But Rule 10b-5 has no express stat. of limit. and cts. look at similar state provisions and use their st.of lim. 

3.
But  trend now is to give same st. of lim. as in above SA and SEA.

XVIII.
Mistatements - Rule 10b-5 SEA

1
Intro

A.
For finding of liab. for mistatements or omiss. under Rule 10b-5(2) need: 

1.
material mist. or omiss.

2.
reliance and causation
2
Reliance

A.
if def. made material misttmts, plaintiff must prove reliance on them

B.
if def. made material omissions - Ute - P has presumption of reliance - def. need to prove nonreliance to win.

1.
eg. def. can show P would have bought or sold even if def. disclosed. 

C.
Fraud on the market theory - Levinson
1.
Plaint. can satisfy reliance by alleging that he relied on the integrity of the price set by the market but that such price was inflated due to publically known mistmts made by def which was reflected in market price.

2.
if plaint. alleges this, has presumption of reliance
3.
Def. can rebut in these ways:

a)
show misrep. did not lead to price inflation, 

(1)
eg. that insuffic. # of traders relied on mistmts. to inflate the price

(2)
eg. market makers were privy to truth and this market price not affected.

(3)
or market was ineffic. to absord mistt.

b)
or show that P purchased or would have purch. despite knowledge of misrep. 

c)
or anything that severs link betw/ misreps and price paid by P

d)
or show publicaly avail. info - see below

D.
Publically available info.
1.
In omissions cases - def. can rebut P's market reliance claim by showing that other publically available info. had dislosed the omissions and market adjusted for it.

2.
publication and coverage of omission must be enuff to counter balance misleadingness.

3.
case where RS had ommissions but several news articles disclosed them and were public knowledge = rebut.
E.
Secondary reliance
1.
Similar to market theory - when P acts upon info. from those working in sec markets and where that info is result of D's material misstmts, P has sufficient reliance.

2.
eg. def. made misttmts in annual report and newspaper article wrote favorable article. P read article = suffic. relian.

F.
Projections and Rule 10b-5

1.
Projections and expressions of optimism these implict factual assertions:

a)
the statmnt is actually believed

b)
there is a reas. basis for it

c)
speaker is not aware of any undisclosed facts which would seriously undermine the stmt.

2.
Proj. is actionable if implied facts is inaccurate and material.

3.
Under rule 10b-5 actions, P must also show intent or recklessness upon these facts.

G.
Class Damage Amounts - when P is market buyer w/ no privity

1.
Assessing dam. for individual class members when defrauded into selling or buying sec.

2.
Rescissory dam.

a)
Restitution - Putting P in position was before fraud.

b)
This type of dam. avail. only when a defrauded seller sues after sold secs increased. Seller gets full amount of incr. - taking buyer's ill goten gains in face to face trans. 

3.
Out of pocket measure

a)
Used when defrauded buyer buys fr. market and not directly fr. def.-seller.

b)
To determine, make chart w/ a market price line and actual value line (this line difficult to determine though).  

c)
buyers who sold after discl. of fraud or never sold at all - dam = diff. in value and price at time P bought

d)
buyers who sold before disclosure of fraud

(1)
if fr. date of purchase, spread betw. market and value remained constant or diverged, dam = 0 bec. recov'd fr. the market.

(2)
if spread converged, dam = portion unrecov'd fr. market- what does this equal?

4.
Eg. of out of pocket measure

a)
def.-corp falsely annouces finding X barrels of oil. Vlue of X barrels = 10$ incr. per share.  After anncmnt, stock sells at 150 (true value = 140) which P buys. P never sells stk - P's dam. = 10$.

3
Causation

A.
plaint. must show econ. loss caused by misreps. or omissions

B.
Bastian- . defs offered misleading memoranda ab. management's competence and honesty - P relied and invested - def-oil corp.went bankrupt. P must show that their lack of competence and honesty caused P's loss of entire investment.  

1.
eg. show other corp's in oil business did not belly up during oil crisis years. But here almost all oil corps did badly.

2.
So, even if P invested in other oil corps, would have lost all $ anyways = no causation.

C.
eg. broker gives false assurances to customer that an investment is risk-free but is in fact risky and customer losses all money. 

1.
causation exists - but for the misrep. of broker, inv. would have invested in safer secs (that inv. wanted safe secs implied fr. fact that broker assured him that were safe) and not lost all $.

XIX.
Liab. for Breach of Fiduciary duty under Rule 10b-5

A.
Sante Fe - Unfairness, breach of fid. duty, or corp. mismanagmnt not enuff to sustain action under 10b or 10b-5

1.
If all material facts accurately disclosed, there is no deception or manipulation - then ct. doesn't look at fairness of transactions - is beyond scope of 10b.

2.
Also, private rht of action implied only when needed to enforce legis. purpose of Act. 

a)
Act's primary purpose is to provide disclosure 

b)
Second factor in deciding implied rht. of action is whether cause of action normally regulated by state law.

(1)
state normally regulates corp. mismangmt.

3.
But if Ps show material misrep. or omiss. along w/ breach, mismmgt, etc. 10b can be used regardless of whether a state remedy or not.

XX.
Insider Trading under Sec. 10b and Rule 10b-5

1
Intro

A.
Usually, SEC will go for criminal viol. and return of profits. But civil action by privates may be avail. too - see below.

B.
Insider trading included under 10b bec. considered fraud, manipulation.

C.
Some persons can trade on inside info. Requirements to finding liab.:

1.
info. traded on is material and nonpublic

2.
duty violated

2
Insiders 

A.
Insiders are persons who by their position or relationship have access to confidential corp. info. 

B.
Position - i.e. traditional corp. insider - eg. dirs, offercers and persons w/ acess to confidential info., insider has duty to corp. and its shrs. 

C.
Relationship - fact sensitive, i.e. special relationsip of trust and confidentiality w/ the issuer or seller of the secs. eg. underwriters, those participating in the distrib., etc. duty exists to corp. and its shareholders.

D.
Once deemed "insider" - have duty to abstain or disclose 
3
Tippees

A.
people who get info from insiders. 

B.
tippee's liab. depends on insider's liab.- Dirks
1.
if insider breached any duties by giving info. to tippee, tippee has same fiduc. duty to disclose or abstain

2.
insiders breach duty - if tells tippee for purpose of insider's own personal gain, directly or indir., that will translate to future earnings.

a)
look at motives of insider for disclosing.

C.
Requirements for liab.

1.
info.  is material and tippee knew or had reason to know that it was nonpublic 

2.
tippee knew or had reas. to know tipper breached a duty by telling 

a)
can be shown thr. circumstantial evid. - timing of trading, tippee's sophisctication 

3.
info. is a factor in his decision to effect the trans.

a)
this easily implied by fact that tippee did in fact trade

XXI.
Private civil liab. for insider trading under 10b-5

1
Tippee's liability

A.
For private liab. to exist, def. tippee must owe a duty to P- can be where tippee is traditional corp. insider or has special relationsip of trust and confidentiality w/ the issuer the tippee has duty to the corp. and its shrs./ plaintiff.

B.
Moss v. Morgan Stanley - in absence of above two- duty may not exist betw/ def. and P. But Moss reversed by SEA 20A.

1.
In Moss - P was a shr. of corp Y. Def was a broker in brokerage house of Morgan Stanley which represented corp. X in its takeover of corp. Y. Defs, knowing of impending takeover, bought lots of corp. Y secs from P who sued but no claim bec. def had no fidic. duty to dislose to P.

2.
Corp. X and Morgan Stanley conducted merger discussions at arms-length bargaining w/ Corp Y = no relation of trust or confidence w/ Corp Y = no duty to Corp. Y or its shrs. 

3.
brokers do not have general duty to public - where def. breached duty to employer (a brokerage firm) does  not raise civil liab. inv. who sold/bought from def. - def. has no duty to them.

4.
Misappropriation theory - person who has misappr. nonpublic info. has duty to all public - validity of theory uncertain and Moss rejected it.

5.
All above ideas reversed by SEA 20A where P contemporaneously trades on other side of market as D.

2
Causation and reliance requimnt

A.
All below assumes def. is insider or has relation of confidence/trust w/ P and thus has duty to disclose or abstain to P.

B.
General - caus. and rel. the same thing, used interchangeable

1.
Caus. found by breach of duty to disclose material facts before trading.

2.
No privity needed under 10b-5

C.
Face-to-face trans - Ute 

1.
where two empee's of a distributor were trading on undisclosed info., proof of reliance is not a reqrmnt for liab. - defs had duty to disclose and did not = causation in fact.

D.
Stock exchange trans. - Shapiro
1.
where defs. traded on material inside info, and Ps traded w/o this info. P can recover.

2.
causation established if nondisclosed info. was material

3.
limitation - Ps have claim only if traded between time of first illegal sale by def (when duty was breached) and time of public disclosure of nonpublic info. (or when P found out).

a)
limitation on the limitation - if P buys a long period after def's illegal transactions (eg. a month) claim may be denied.

b)
eg. def. traded illegaly on Mar. 1, P bought secs on Mar. 5, and public discl. on Mar 7 - P can recover

3
Computation of damages

A.
for private investors who bought on open market suiing tippees who sold on material insider info. bec. knew sec. was bad.

B.
Elkind - "disgorgement measure"- P can recover post-purchase decline in market value up to a reasonable time after public disclosure  w/ limit of the amount gained by def.

1.
for classes of Ps - since recovery has a limit - would have to share pro-rata 

C.
eg. if tippee sells 5000 shares at 50$, P later buys 50 shares at 45$, then after public discl., drops immediately to 42$ and a reasonable time after (whatever that may be) drops to 40$.

1.
plaintiff has right to 250$ (5$ x 50shares) - the limit being 50k$ (10$ x 5000shares).

D.
disg. materiality requirement - P must show:

1.
that a reas.inv. would not have paid as high a price or made purchasee at all if knew of inside info 

E.
"out-of-pocket" measure - appropriate for face to face trans. where buyer was fraudulently induced to buy - did not happen here. 

4
SEA 20A
Liab. to contemporaneous traders

A.
Broad, powerful section against insider trading.

B.
Any person who trades w/ material nonpublic info. is liable to any person who was "contemporaneously" trading the same sec. on the other side of the market (eg. def. was selling, then P was buying). 

5
SEA 21A Liab. to SEC

A.
If person tades on inside info, SEC can get civil penalty in court 3Xs the amount def. gained or loss avoided. 

6
Liab. to the corp.

A.
Right of action of corp. is limited in insider trading cases.

B.
Under 10b or 10b-5- Blue Chip - person bringing suit must be a buyer or seller, issuer can not bring suit.

C.
But corp can recover under 16b - but only if insider was an officer, dir. or 10% shr

XXII.
Insider Trading under Sec. 16 SEA

A.
sec.16 SEA covers fewer persons, transactions than 10b-5 but for those it does cover,  is a strict liability stat. 

1
Sec. 16b

A.
applies to corps and its secs registered under sec.12 SEA 

B.
any director or officer of such corp/issuer, or 10% owner of such ('insiders' for pupose of this section) - who sells and buys or buys and sells issuer's secs w/in a 6 month period is liable for profits made.

1.
for insiders, trans. in any sec. of issuer, registered or not, may cause liab.

C.
Strict liability- 

1.
if all elements present - an "insider", registered equity secs, and a matching buy/sale w/in 6 mons - then def. must give up profits.

2.
actual use of inside info. irrelevant - but access to info. determines whether deemed an officer or not.

D.
damages given to the corp. even though most often a shr. of corp will bring a derivative suit.

2
Persons subject to liab.

A.
officers of issuer

1.
Crotty - title irrelev. - functions and access to inside info. import.- fact sensitive.

2.
eg. vice pres. made large short swing profits, but not an "officer" bec. had no access to inside confidential info. 

3.
but P only need show access to info. to establish "officer" - then strictly liab.- need not show . actually got inside info and used.

B.
directors

1.
"directors" must also be found to have access to inside info.?

2.
if attended board meetings (where inside info. discussed)  prob. a director.

C.
Subsequent resignation or appointment of officer or director

1.
to be liable, only need to be dir. or offic. during one end of the trans.

2.
eg. If dir. buys secs and resigns, then month later sells secs, still liab. even though not a dir. at sale if w/in 6mon period.

3.
eg. If person buys secs and month later becomes dir and sells secs, is liab.

D.
Deputization - Feder
1.
eg. X dir. of Corp A and B. Corp A's trading in stock B may come under sec. 16 through X. (Corp A is vicariously put in X's insider position in B).

a)
corp B shr. can sue corp. A for its realized profits.

2.
Existence of deput. is question of fact - eg. where X gets reports on B's progress and discusses w/ A and supervises A's investments, X found to be deput'd by A.

a)
and if X later resigned fr. B, and A then sold - A would still be liab. 

b)
but if A's investment in B's secs made independantly and w/o X's specific knowledge, no deput.

E.
shareholders

1.
"Beneficial ownership" is determinative - i.e. whether is attributable to him. Record title not determinative.

2.
Policy - size of holding gives potential for access to inside info.

3.
Calculating 10% amount - add def's secs to total outstanding secs in same class and compare def's amount.

4.
Convertible secs - Chemical Fund
a)
are equity secs for purpose of sec.16

b)
calculating amount = amount of secs that would be owned after conversion. 

c)
policy - % of nonvoting secs notimportant - Sec 16 aimed at insiders who exercise some control over the corp.

F.
spouses of insiders  - Whiting
1.
insider's purchases/sales can be matched w/ spouses's purch./sales if insider receives benefits substantially equivalent to ownership from spouse's realizing profits and thus are profits realized by him.

a)
Note: imp. factor is whether finding liab. will deter the kind of insider abuse sec. 16b designed to work against - access to inside info. and unfair use of.

2.
SEC rules - rebuttable presum. that insider is benefic. owner of spouse's secs. 

3
Transactions giving rise to liability

A.
If person found to be insider - has there been a "purchase" and "sale" w/in period - includes options and mergers.

B.
two approaches

1.
objective- see if def. fits into stat. - strict liab. 

2.
pragmatic - see if there were speculative abuses of inside info. - see if def. had acceess to inside info. - very fact sensitive.

C.
General 

1.
Purchase = an irrevocable liab. to take and pay for sec

2.
Sale = irrev. liab. to give and accept payment for sec

D.
Stock Options - real contest is over date of sale - McDonough
1.
Receiving stock option = no"purchase" since do not have to buy.

2.
But Granting a stock opt. may be a sale if the future exercising of the option is nearly certain. Then date of sale = granting of option and not exercise of it - factors

a)
amount down payment on the option, access the strength of the committment 

b)
eg. condition that grantee will not need to exec. option if cond. X occurs may = no "sale" since option exerc. too uncertain.

3.
Exercising the option is always a sale and purchase.

E.
Mergers and dirs, officers

1.
When merger occurs, old merged corp secs must be "exchanged" for new corp secs. - may = "sale" or "buy" since theoretically "buying" new secs by "selling" old secs.

2.
Note: for liab., def. must sell/buy in Corp. A secs and be dir/officer of Corp. A.

3.
Kern County - Supr. ct. did not apply sec. 16b liab. strictly, but inquired whether def. was likely to have access to inside info. -used pragmatic appr. in analzing mergers - if there was a possibility that def. was abusing inside info. = sale or buy.

a)
Fact sensitive - was def. an "outsider" or on adversarial grounds w/ the merged corp and thus unlikely to get inside info. - eg. in hostile takover contexts.

b)
other factor - involuntary/volun. nature of exch. - if "forced" to exch., eg. after failed takeover attempt, = no "sale".

c)
eg. dir of corp A did not partake in merger negotiations w/ corp B. Merger occurred (B took over A) and def. became dir of B and exchanged old A secs for B secs ("bought" B secs). Two mons later, sold B secs in market and made huge profits.

(1)
dir not liab. since no sale bec. no part in negotiation and no access to inside info. on merger plans.

4.
Exception to Kern exception - Texas Int'l Airlines - Kern ct. only did inquiry bec. trans in ques. was involuntary.  If trans. was voluntary, ct. will not inquire into def's access to inside info. and apply sec. 16b strictly.

a)
Here, there is a adversarily relation as well but def. got cash for his secs. and did not exchange for other secs. - this matters bec. cash sale indicates trans. was voluntary.

b)
if def. had waited until merger finished and then forced to convert his secs, would have been Kern. But here, def. pre-empted the conversion by a sale trans. = a "voluntary" trans. - this doesn't make sense 

F.
Unsuccessful takeovers and 10% bens.

1.
eg. Corp A has 0% Corp B secs and wants to takeover Corp B - buys up 20% of B's secs.  B reacts by sucessfully merging w/ C. A realizes has lost - what can A do?

a)
if A sells all B's secs - will not be liab bec. not 10% at time of initial purchase of B's secs.

(1)
But if A bought B's secs thr. several trans. - any trans after reaching 10% are matchable.

(2)
But if A has matchable secs, it could sell enuff of secs to bring it to 9.9% owner, then sell rest this 9.9%  w/o liab. since wasn't a 10% at sale.

b)
if A forced to exchange its B secs w/ C secs due to B and C's merger - exchange is not a sale (pragm. approach) and no liability.

2.
Must be 10% owner at time of purch. and sale rule - The purchase which makes A a 10% owner does not count - must be 10% owner first. 

a)
skim - But, Supr. ct. only applied this rule in purch. then sale scenerio - sale/purch. scenerio left open - 

(1)
eg. if A was 11% owner and heard inside info. that secs will drop, therefore sells all and later buys back 11%. Not a 10% owner at time of sale and puch.  but may still be liab. since purpose of 16b was to fight speculative abuse of inside info.

G.
Standing 
1.
For shr. to sue, he must be a shr. of the issuer of the secs in which def traded.

2.
With the sec exchanges going on in mergers, an old sec holder may not have standing to sue old issue director since nolonger a shr. Can new sec holder bring suit? - Some cts. say yes, some no.

3.
SEC rule - only shrs who file suit before surrendering/exchanging their secs in a merger have standing

4
Damages and timing

A.
Smolowe - Liab. of def's "realized profits" - Match the highest and lowest prices - see prob. on p.409.  The "matching" highest and lowest prices are the trans. that must be w/in 6mons of each other.

1.
Dam. will often exceed actual profits made by def.

B.
eg:

1.
on Jan.1 - def A buys 100 secs at 10$

2.
on Feb. 1 - sells 100 secs at 9$

3.
on Mar. 1 - buys 100 secs at 8$

4.
on Apri. 1 - sells 100 secs at 7$

5.
even though A lost 200$ - can match the 8$ buy and $9 sell for ?what amount? - 100$?

C.
timing of six months

1.
eg. A buys on Mar. 15 - six. mon. period would end and A could sell on Sep. 14 - (not less than 6mons.)

XXIII.
Market Manipulation 

1
Market manip.

A.
"manipulation"  = intentional conduct designed to disceive or defraud invs. by controlling or artificially affecting price of secs. 

B.
Probs mostly arise when offer distributions made - sucess of distrib. depends on maintaing a high market price during distrib. period so those involved w/ distrib. have incentive to manipulte price.

2
Secs which prohibit

A.
sec 9 and 10a SEA - apply to exhcange-listed secs

1.
sec. 9 of limited use bec. applies only to national exchange secs and must prove intent of def.

B.
sec 10b - applies to any sec but requires reckless conduct.

C.
rule 10b-6 - prohibits trading of those participating in distrib for own account.
1.
issuer, underwr., bds can not trade in secs of distrib. except under 10b-7

2.
sales to others ok if timing and volume of trading determined by the outside customers 

D.
rule 10b-7 - regulates stabilization

1.
stabil. may occur where necess. to prevent decline in market price. 

2.
Stabil. may not be commenced at price higher than highest current bid nor abovee price which sec. initially offered to publc

E.
Sec. 9

1.
Sec. 9a2 - prohibits excessive trading, raising or depressing of price for purpose of inducing purchase or sale of secs.

2.
Purpose of inducement inferred fr. timing and other circumst.

3.
Now, common practice for issuer to K w/ underwr. to prohibit own account trading during distrib. to avoid SEC probs.

4.
Sec.9 does not apply to privately negotiated buys not in open market and secs distrib. only OTC. 

F.
Sec. 14e SEA

1.
applies to deception and manipulation in the tender offering of secs.

2.
Schreiber - for 14e only, mistmt or omiss required.

3
Hot issue probs

A.
"Hot issues" = issues distrib. by a corp going public for first time

1.
Underwrs. and bds involved in distrib. would stimulate the market but reduce supply, thus causing after-market prices to go very high.

2.
Stimulating interest techniques - flow in "tips" to public, have brokers say its sure thing, etc. 

3.
Reducing supply of secs techniques - substantial percentages (up to 25%) of secs reserved for select few -  employees, principals, friends and associates of insiders, or held in underw's own or controlled accounts for quick resale.
4.
Select few would wait until frenzy and price reached peak and dump secs on public at price much higher than orig. offer. Price would then fall alot.

B.
Colorado- no hot issue manipulation - where dealers sell issue to friends who held for 6 mons. Also, sec's price maintained high level after original other purhcasers sold to public - i.e. public not left holding the bag.

1.
unfair distrib. of secs to select few does not alone violate sec laws.

C.
C.Shearson - Hammill- hot issue manipulation - where Corp's personnel held large % of secs and quickly sold, gave out false info., and was only one who entered both bid and asking quotations thus creating illusion of two sided market. 

D.
Other Protective measures by SEC

1.
SEC broadened prosepectus disclosure requirements for first time registrants, extended prospeectus delivery requirmnt on first time issues fr. 40 to 90 days, and broadened underwr's due diligence duties.

4
Corporate repurchases

A.
ie. when corps repurchases own shares, corp mangmnt sometimes have an interest in maintaining high market price of the secs and may use manipulation to affect that goal.

B.
Georgia Pacific - corp X made deal w/ corp Y using X's stock as consideration - if X's sec market prices higher before deal ended, X would have to give over fewer secs to Y.

1.
thus X used own pension trust to repurchase own stock, thus incr. market value = manipulation.

2.
ct. put injunction on X to stop buying own secs thr. pension bec. violated 10b-5, 6.

C.
"Safe harbor" Rule 10b-18
1.
repurchases by issuer and its affiliates are not deemed to violate the anti-manip. provisions of 9a2 and rule 10b-5 if:

a)
made thr. only one broker or dealer

b)
none are made as the opening trans. or during last 1/2 hr. of trading that day

c)
none are made at a price exceeding highest current independent bid pr last indp. sale price, whichever is higher,

d)
and total of repurchases not exceed 25% of average daily trading volume for preceding four weeks.

17

