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I. The Rise of the Administrative Regulatory State: Failures of the Common and Criminal Law
a. Overview
i. Definition of Administrative Law = those legal principles that define the authority and structure of administrative agencies, specify the procedural formalities that agencies use, determine the validity of administrative decisions, and outline the role of reviewing courts and other organs of government in their relation to administrative agencies.  
b. History
i. The Rights Revolution (1960s and 70s) = a revolution in the category of legally protected rights, with goals of protecting public health and safety from various risks and to counteract the social subordination of disadvantaged groups.
c. Justification for emergence of the administrative regulatory state
i. Failures of 19th century regimes in addressing environmental problems
1. Private law (market/contract & torts)
a. Contracts regime
i. Unequal bargaining power (workers vs. industry)
ii. Unequal information
iii. Externalities are not taken into account
iv. Administrative costs of litigation
v. Free rider problems
b. Liability regime (torts)
i. Information problems
ii. Causation problems
iii. Costs of litigation
iv. Incentive effects – long latency periods, etc.
v. Ex post remedies only – no prevention
vi. Insolvency – companies can go out of business and then not pay damages
vii. Only in localized situation with few sources would tort liability address problems
c. Criminal law
i. Inconsistency/unpredictability in case by case determinations: no clear standards
ii. Expertise
ii. Emerging notion of democratic political self-governance
1. Private law regimes relegate decisions of governance to private parties: democracy demands that the public participate  
iii. Notion of rights
1. Private law regimes relegate decisions of governance by the government: recognition and implementation of these rights
d. Problems thought to call for Administrative Regulation
i. Market failures, economically defined
1. The need to control monopoly power
2. The need to compensate for inadequate information
3. Collective action problems 
a. Sometimes individually rational private behavior will produce collective or public harm.  Individuals, acting in their rational self-interest, will create a problem that could be solved if and only if they could ensure mutual cooperation.
b. Government action is needed to eliminate the free-rider problem and to ensure that public goods will be created.
c. Collective goods or public goods – are seldom supplied by market processes because the inability to exclude consumers from enjoying the goods precludes the possibility of exacting payment to cover the costs of production.
4. The need to correct for “externalities” – or for the existence of “transaction costs” that make bargaining difficult  
a. Example: neighbors of a factory want clean air – why don’t they “buy” it from the factory?
i. Transaction costs (i.e., if there are thousands of neighbors and one factory)
ii. The free-rider problem
ii. Redistribution
iii. Nonmarket and collective values
1. Looking at the market and welfare maximization as the lodestar is wrong; we as a people should collectively decide what is right and wrong.  We shouldn’t be content as a matter of public policy simply to be content to follow the dictates of the market; rather, we should aspire for something more than that for reasons that transcend welfare maximization.  
iv. Diverse experiences and preference formation
e. What agencies do and how they do it

i. What they do

1. Regulating private conduct

2. Disbursing entitlements

3. Managing federal property

ii. How they do it

1. Rulemaking

2. Adjudication

3. Licensing

4. Investigations or gathering information
f. Types of administrative law
i. Command and control
1. Types of standards under command and control
a. Performance standards
b. Specification standards
2. Command and control strategies seek to direct private behavior through centralized national bureaucracies.  Often they require all or most industries to adopt inflexible, legally identified methods of achieving compliance within specified times.  
ii. Best available technology [BAT]
g. Industrial Union Department, AFL-CIO v. American Petroleum Institute (The Benzene Case) (1980)  
i. The prior level mandated was 10ppm; then OSHA adopted a new standard of 1ppm, which was challenged by the industry.
ii. Issue: whether OSHA’s new Benzene standard fell within the authority delegated to it by the OSH Act?
iii. Plurality (Stevens)
1. Rule adopted: one cannot adopt a standard to reduce exposure unless one shows that the existing risk is significant [threshold requirement].  If it is significant, then the standard has to be set to regulate to the maximum extent feasible (technologically feasible and financially feasible such that the cost won’t shut the industry down).  
2. OSHA should be limited to eliminating risks that are significant since the statute requires standards to be “reasonably necessary.” 

a. This outcome was based on the de minimis background principle of statutory construction.

3. OSHA failed to describe why the old standard was significant (10ppm), hence the new standard violates the Act.  

4. Underlying problem: the statute seems to have been enacted under the presumption that there are “safe’ and “unsafe” levels of exposure, that there is some fairly discernable line between what humans can and can’t bear.  

a. Because of a change in the science, we now understand that exposure is a linear damage function: there is no “safe” level – it’s just a matter of degree.  This makes OSHA’s line drawing power much more arbitrary. 

iv. Powell (concurring in part and in the judgment)

1. Makes a proportionality argument: does not think it is reasonable to read the statute as foreclosing some kind of balancing of costs and benefits.

2. Even if our sole concern is protecting health, then using a standard of BAT here would take away resources from regulatory schemes for other chemicals.  We have a limited amount of resources; therefore, we should not necessarily make each standard the strictest it can possibly be, but should look to what standards will allow for the greatest overall safety.  Congress did not intend to allow OSHA to use up limited resources to avoid insignificant risks.  
3. Concerned with competition from foreign companies and unemployment: jobs vs. marginally healthy workplaces.  

v. Rehnquist (concurring in judgment)

1. Invokes the nondelegation doctrine: the statute itself is unconstitutional because Congress cannot delegate this power to OSHA.

vi. Marshall (dissenting)

1. OSHA’s standard was not irrational: it must only satisfy “feasibility” to comply with the statute.

2. The statute’s language showed concern with protecting workers and not proportionality.

vii. Notes

1. Why is the market unequipped to handle such problems as workplace exposure to benzene by paying workers more for increased risks on the job?

a. This approach assumes that workers have choices, which may not be true.

b. Incomplete information: if workers don’t know that a risk exists, then they can’t demand a wage premium.

c. Delayed risk (latency period): the dangerous consequences may not arise until far in the future.

d. Poor decision making – people may minimize certain types of risks (i.e., nonimminent, small increases in risk, voluntarily assumed).  

2. Why is the common law (tort law) unequipped to deal with workplace health and safety?

a. Causation from toxic exposure is very difficult to prove.

b. Tort law operates ex post, whereas regulation operates ex ante.

c. A tort standard would likely not be uniform.

d. Economies of scale in specialization
h. American Textile Manufacturers’ Institute v. Donovan (The Cotton Dust Case) (1981)
i. Issue: whether OSHA’s new standard must be subjected to a cost-benefit analysis, even though it has been established that there is a significant risk.

ii. Statutory language at issue: §6(b)(5) – regulation “to the extent feasible”

1. Court rejects argument that this language mandates CBA

2. Court holds that it means OSHA must reduce risk as much as technologically/economically feasible.
II. Normative Rationales for Regulation and Criteria for Regulatory Decision Making
a. Federalism issues in air pollution control policy
i. Reasons for presumption in favor of decentralization (localized standards)
1. Costs vary by area
2. Needs vary by area
3. In a diverse country such as the U.S., different people have different preferences which vary by area
4. To make effective participation more feasible
ii. Functional argument for federalism
1. Spillover effects: when you have varying standards, certain jurisdictions will be hurt by the pollution of other jurisdictions [a political externalities problem].  
2. Race to the bottom: if you impose high environmental standards, then industry will go elsewhere and will concentrate in the jurisdictions with low standards.  
3. The notion that environmental quality is a fundamental right that should be federally guaranteed on a uniform basis for all citizens
4. Economies of scale: information can be generated more cheaply on a national level.
III. Introduction to the Legislative/Administrative Process and Statutory Interpretation

a. Introduction
i. Interest groups and the political process

1. Public choice = sees politics as a machine, with preferences as the input and decisions as the output.  Looks upon government as the product of the demand for law, policy, etc. from various private actors, each of which is pursuing its own interests or preferences.  (There is no overall “public interest” or any “public values” in this model.) 
2. “Pluralism” = the theory whereby legislative outcomes simply reflect private political power.  The balance of group power is the existing state of society.

3. “Rent-seeking” = legislation that is not justified on a cost-benefit basis; it costs the public more than it benefits the special interest, so society as a whole is worse off.  

ii. Arrow’s Theorem and its implications
1. “[P]olitical outcomes will be entirely incoherent and that the whole concept of the ‘public interest’ is meaningless.”
2. “The whole idea that statutes have purposes or embody policies becomes quite problematic, since the content of the statute simply reflects the haphazard effect of strategic behavior and procedural rules.”  
ii. Republicanism – an intellectual search for morally correct answers
1. For republicans, preferences are shaped by politics; a well-structured government can generate dialogue among the relevant actors and generate public policy and law that, while not free from the influence of private interests, do affirm some overall public values and interests (dialogue and reason are the energizing forces behind political decisions).  
2. Problems

a. May overestimate capacity of dialogue to transform private preferences and undervalues private preferences.

b. Tempting to embrace beliefs that are in one’s own self-interest.  
b. The 1964 Civil Rights Act and Regulation of Employment Practices

i. Griggs v. Duke Power Plant Co. (1970) = 
1. If an employment practice which operates to exclude blacks cannot be shown to be related to job performance, the practice is prohibited.  Congress has placed on the employer the burden of showing that any given requirement must have a manifest relationship to the employment in question.

2. The high school diploma and testing requirements instituted by the defendant are prohibited by the Civil Rights Act of 1964.  A violation of Title VII can be established by showing that the practice has radically disparate effects without substantial job-related justifications.
ii. United States Steel Workers of America v. Weber
1. Title VII’s prohibition in §§ 703(a) and (d) against racial discrimination does not condemn all private, voluntary, race-conscious affirmative action plans. 

2. The decision is clearly inconsistent with Griggs, because it allows the defendant company to “discriminate” [to distinguish or differentiate] on the basis of race by reserving places for blacks in its training program.

a. However, Brennan justifies this by invoking the purpose of the Civil Rights Act of 1964, which was to advance the employment opportunities of minorities, and the defendant’s program clearly does that.  

3. Rehnquist (dissenting) = Congress meant what it said in the plain meaning of §§ 703(a) and (d) – that no racial discrimination in employment is permissible under Title VII, not even preferential treatment of minorities to correct racial imbalance.
iii. United States v. Standard Oil (1966)   
1. Issue: whether the statutory ban on depositing “any refuse” applies to discharge of commercially valuable gasoline into river.
2. The agency interpretation of commercially valuable gasoline as “refuse” is upheld.  
a. The court looks to the language, also to “common sense, precedent, and legislative history” – a purposive approach
b. “But whatever may be said of the rule of strict construction, it cannot provide a substitute for common sense, precedent, and legislative history.” 

3. The dissent takes a more “original intent” approach (that the creators of the statute did not intend to include commercially valuable materials as “refuse”), and also notes that this statute (a criminal statute) should be interpreted narrowly (because of the rule of lenity in criminal law interpretation).  
c. The Clean Air Act

i. Timeline of development:

1. 1970

a. NAAQS would be set by EPA, and states were to develop SIPs, which would consist of limitations on sources that would add up to meet the requirements of the NAAQS.  

2. 1977 Amendments 
a. Some areas were cleaner than the NAAQS, while others were no where near being able to achieve the NAAQS; thus, the amendments allowed for revised attainment goals.

3. 1990 Amendments

ii. Key statutory provisions:

1. §108-109 Federal National Ambient Air Quality Standards
2. §110 – SIPs

a. Steps to creating SIPs

i. Determine the extent to which ambient air quality standards are exceeded

ii. Determine the existing level of emissions from sources in the regions

iii. Calculate the degree of reduction in existing emissions that would be required to reduce ambient concentrations to the levels required

iv. Allocate the necessary reductions in emissions amongst existing sources

3. §111 – NSPS (technology-based control)
4. §112 – federal controls on HAPs (hazardous air pollutants)

5. §116 – general right of states to adopt more stringent standards

6. §202 – federal new vehicle controls

a. Preemption of state action – except CA §209

d. Regulation of Coal-Fired Power Plant Emissions

i. Sierra Club v. Costle (1981) = [The Sierra Club challenges whether the EPA violated section 111 by establishing a sliding scale for the reduction of sulfur dioxide emissions based on the sulfur content of coal burned in new utility plants.]

1. The court finds that section 111 of the Act authorizes such a variable standard.
2. Allegations were made that the President, through his staff, had discussed with EPA officials how an important Clean Air Act rulemaking should be resolved.  The court accepted that, at least in the absence of any explicit statutory prohibition, such discussions were entirely appropriate.  Acknowledging that due process might require any communications relevant to an adjudication to be recorded and docketed as part of the adjudication record, the court held that there was no such requirement in rulemakings.  The safeguard is that any rule must be supported on its own record.

IV. The Constitutional Position of the Administrative Agency

a. Governmental Structure

i. Separation of powers

1. Function of separation of powers system
a. To protect against the exercise of arbitrary power: before the power of the state can be executed, there has to be a concurrence among the branches.

b. To ensure a degree of impartiality and rule of law boundedness.

c. Concern over factions – the founders wanted to make it difficult for factions to “capture” the government at the national level.  

ii. Problem posed by agencies:

1. We now have administrative agencies that encompass a combination of these functions (legislative, executive, and judicial).  

2. Some agencies not only combine powers resembling those of the three separate branches but are also somewhat insulated from presidential control [“independent agencies”].  

iii. Why is the structural position of the agencies accepted?

1. The “necessary and proper” clause

a. The Constitution authorizes Congress to make all laws “necessary and proper” for ensuring that all these powers, including the executive power, are exercised effectively.  U.S. Const. art. I, §8, cl. 18.  The Court has often recognized that, in light of the complexity and rapidly changing nature of society, it is “necessary and proper” for Congress to give quasi-legislative and quasi-judicial powers to administrative agencies.  

2. “Checks and balances”

a. The Constitution prescribes a system of checks and balances that precludes a complete separation of powers, which implies that some overlap among the branches is necessary to the effective functioning of the government.

b. The Relation of the Agencies to Congress

i. Nondelegation doctrine

1. Issue = whether a particular agency rule falls within the scope of that agency’s statutory grant of rulemaking power.  

2. Issue #2 = whether the statute granting that power is too broad.

a. Solution = the nondelegation doctrine = “‘[i]f Congress shall lay down by legislative act an intelligible principle to which the person or body authorized to [take action] is directed to conform, such legislative action is not a forbidden delegation of legislative power’”(45).

ii. Rationale for the nondelegation doctrine:

1. Political accountability = Congress should make the difficult policy choices; the doctrine is meant to promote accountability that comes from requiring specific decisions from a deliberative body reflecting the views of representatives – ensuring deliberative democracy and reflectiveness.  Separation of powers: the two political branches must concur before the liberties of citizens are infringed.  
a. However, Congress often delegates to avoid having to be accountable for a difficult policy decision and/or because it couldn’t get legislative agreement on specific terms.
2. Legal accountability = there should be a standard on which courts can judge agency action.

3. Institutional mission = makes sure the agency knows what it is actually charged with.

iii. Issues that courts look at in determining the constitutionality of a delegation of power
1. Is there an intelligible standard?
2. The quantum of power
3. The nature of the subject matter: to what extent is specific knowledge or expertise helpful in the exercise of the power?
4. Procedural safeguards on the exercise of power

iv. Current basics:

1. Court upholds broad delegations of quasi-legislative power.
a. Compare older view (reflected a broad skepticism by the Court at that time toward statutes that attempted ambitious economic regulation):
i. Panama Refining Co. v. Ryan (1935)

1. The Court invalidated a provision in the National Industrial Recovery Act (NIRA) that authorized the President to ban interstate shipments of oil produced in violation of state law.  The Court found no intelligible principle for the President to follow in determining when to ban an interstate shipment of “hot oil.”  This was a case of an impermissible delegation of power under the delegation doctrine.
ii. A.L.A. Schechter Poultry Corp. v. United States (1935) = one of only two cases ever [with Panama] to invoke the nondelegation doctrine to overturn a statute.  

1. The Court struck down a provision of the NIRA that authorized the President to approve “codes of fair competition” for the poultry and other industries.  The Court was particularly concerned that the Act did not prescribe adequate administrative procedures for approval of the codes.  

2. Cardozo (concurring) = “The conception of code seen here is not restricted to the elimination of unfair business practices; it includes whatever ordinances may be desirable for the well-being or prosperity of the industry affected.  In that view, regulation is allowed to operate as central planning.  This extension allows that anything that Congress may do within the limits of the commerce clause for the betterment of business may be done by the President upon the recommendation of a trade association by calling it code.  Such a power is not transferable.”

b. Modern view
i. Mistretta v. United States (1989)
1.  “As no statute can be entirely precise, it is obvious that some judgments, even some involving policy considerations, must be left to the officers executing the law and some to the judge applying it.  Thus, the debate over the unconstitutional delegation becomes a debate not over a point in principle, but over a question of degree.”

2. The primary rational for the Court decisions upholding broad delegations is pragmatic; for Congress to fulfill its legislative function effectively, it must be able to leave details to the agencies.

2. In order to avoid invalidating statutes on the basis of the nondelegation doctrine, the Court will use it to justify construing a statute narrowly.  

a. Constitutional test for Congress’ delegation of quasi-legislative power to an agency or official: 
“Intelligible principle” = statute granting authority to an agency must have an “intelligible principle” to guide administrators.

1. Amalgamated Meat Cutters v. Connally (1971) = in this case, the court undertook aggressive statutory construction to avoid constitutional problems of nondelegation.
2. Benzene (1980)= Justice Stevens reads into the statute a requirement that to be regulated, the risk of the chemical must be significant, and says that this must be done because otherwise there might be an unconstitutional delegation of power.  He wants to avoid striking down the statute on the basis of the nondelegation doctrine, because if the Court did that, it would set the regulation back years.  He doesn’t say that the statute is unconstitutional, but only that it might be.
3. A plurality of the Court narrowly construed statutes that authorized the OSHA to regulate benzene and other toxic chemicals in the workplace.  The plurality rejected OSHA’s broad interpretation of those statutes partly because the plurality believed that, so interpreted, the statutes “might” violate the delegation doctrine.  Rehnquist concluded that the statutes themselves violated the delegation doctrine, however they were interpreted.
c. The Relation of the Agencies to the President

i. Basics

1. All administrative agencies fall under Article II and are within the Executive branch.

a. Agencies generally

b. Independent agencies

i. They are headed by multi-member groups, rather than a single agency head;

ii. No more than a simple majority of these members may come from one political party;

iii. The members of the group have fixed, staggered terms, sot that their terms do not expire at the same time; and

iv. They can only be removed from their position for “cause,” unlike most executive officials, who serve at the pleasure of the President.  

2. Two key issues:

a. Scope of removal power

b. President cannot directly tell agency head how to exercise Congressionally granted authority

ii. Myers v. United States (1926)

1. Issue: can the president’s power to remove an executive branch official be limited by requiring the Senate’s agreement?

2. No; power to remove subordinates is inherently part of the executive power.  The power of the President to remove the heads of agencies is “at will” and cannot be interfered with by Congress.
3. The Court struck down a federal statute that required the President to get Senate approval to remove a postmaster.  The Court held that Congress could not interfere with the President’s removal of an executive officer whom the President had appointed with the Senate’s advice and consent.
iii. Humphrey’s Executor (1935)

1. Rule = the power of the President to remove the heads of independent agencies is “for cause” only.  
2. Holding = “Whether the power of the President to remove an officer shall prevail over the authority of Congress to condition the power by fixing a definite term and precluding a removal except for cause, will depend upon the character of the office; the Myers decision, affirming the power of the President alone to make the removal, is confined to purely executive officers; and as to officers of the kind here under consideration, we hold that no removal can be made during the prescribed term for which the officer is appointed, except for one or more of the causes named in the applicable statute.”
a. The Court upheld a federal statute restricting the President’s ability to remove a member of the Federal Trade Commission (FTC) who had been appointed by the President with the Senate’s advice and consent.  The Court explained the different result (as compared to Myers) in terms of the different powers exercised by the two removed officers: the postmaster involved in Myers was a purely executive officer, whereas the FTC carried out quasi-legislative and quasi-judicial powers.
3. The Court upheld the for-cause restriction against the argument that it impermissibly intruded on executive power.
iv. Weiner v. United States (1958)

1. The differentiation between Myers and Humphrey’s Estate derives from the difference in functions between those who are part of the Executive establishment and those whose tasks require absolute freedom from Executive interference.

2. Thus, the most reliable factor for drawing an inference regarding the President’s power of removal in this case is the nature of the function that Congress vested in the War Claims Commission.  (The Commission functions as an adjudicating body.)

3. Holding = The President cannot remove a member of an adjudicatory body merely because he wants his own appointees to sit on it.  No such power is given to the President directly by the Constitution, and none is impliedly conferred upon him by statute simply because Congress said nothing about it.
d. The Relation of the Agencies to the Article III Federal Courts

i. The Court’s main concern about an adjudicative delegation to an agency or other non-Article III entity is that the delegation not undermine the Article III branch.
1. Crowell v. Benson (1932)

a. Question: does the statute at hand unconstitutionally bestow judicial power upon a nonjudicial [an administrative] body?

i. No; the Court held the statute constitutional.
1. The general trend in this area is that such schemes are okay, as long as there are fair procedures and judicial review of decisions is available.  

b. Authorizes non-Article III entities to adjudicate public rights, meaning rights that people have as against the government.  

2. Law after Crowell:
a. “Congress is permitted to delegate adjudicatory functions to an administrative agency if and only if there is judicial review to ensure that the agency has followed the law and found the facts in a reasonable manner.”

V. Procedural Requirements in Agency Decisionmaking

a. Due Process Requirements
i. Background

1. Goldberg v. Kelly (1970) 

a. Under traditional due process analysis, the receipt of welfare was a “privilege,” not a right, so no process would be due.  By the time of Goldberg, however, this traditional analysis was no longer in vogue, so that New York did not even argue that the welfare recipient was not entitled to any due process; its argument was simply that the state’s procedures satisfied due process.  The Court took the occasion, however, to make clear that in modern society the loss of a government entitlement such as a welfare benefit has the same impact as when government deprives someone of traditional private property.

2. Problems today with providing due process

a. When interests protected by the Due Process Clause were relatively narrow, requiring a relatively formal proceeding to protect those interests was manageable.  With the expansion of protected interests, however, a formal adjudicatory system groaned under the load.
ii. Adjudication: hearing is Constitutionally required 
1. Londoner v. Denver = [Tax assessed on small number of property owners by local board, which is not true legislation.]
a. Issue: whether the council’s approval of the assessments without opportunity for an oral hearing was constitutional.

i. Before the liability can be fixed, there must be some sort of hearing (constitutionally required).  

b. Rule: If there is decision of individual rights, then a hearing is constitutionally required to meet the requirement of due process.
iii. Rulemaking: no hearing is Constitutionally required
1. Bi-Metallic Investment Co. v. State Board of Equalization (1915) = [Lots of property owners, each does not have a constitutional right to be heard separately – this is a legislative process (by an agency operating with power delegated from Congress).]
a. Do all individuals have a constitutional right to be heard before a matter can be decided in which all are equally concerned?

i. No; when a rule of conduct applies to more than a few people it is impractical that every one should have a direct voice in its adoption.  This is necessary to permit government to go on.

b. Rule: when an administrative body adopts a rule of general applicability to an indefinite class of persons, then there is no constitutional requirement for a hearing.

i. In rulemaking/legislation, the Constitutional requirements are satisfied by democratic participation.
c. The procedural safeguard of liberty and property in general lawmaking is the political process.  The Court said that due process was required only when “a relatively small number of persons was concerned, who were exceptionally affected, in each case upon individual grounds.”

iv. How to determine when a trial-type hearing is needed (when something is an adjudication):

1. When the controversy turns on “adjudicative facts” (facts about the parties and their activities) → a trial-type hearing is required.

2. When a controversy turns on “legislative facts” (general facts which help the tribunal decide questions of law and policy, etc.) → a trial-type hearing is not required.  

v. What does one look to in order to determine what process is due?

1. The organic statute 

a. The statute that creates the agency in question will often provide the procedures that the agency must follow in carrying out its mandates.

2. The APA

a. The first code of administrative law
b. The APA

i. Introduction = the APA provides the basic structure of procedures for federal administrative agencies, though they may be and often are supplemented or overridden by specific provisions in particular statutes. 
1. Goals of procedural rules

a. Promote accuracy in agency factfinding

b. Secure agency conformance with statutory directives and the Constitution

c. Enhance the quality of agency policy judgments

d. Prevent agency arbitrariness

e. Permit a “hearing” for people affected by agency decisions

f. Facilitate judicial review through the creation of a record 

ii. Two fundamental distinctions:

1. Rulemaking (§553) vs. adjudication (§554) = whatever isn’t rulemaking is considered adjudication.
2. Formal vs. informal = whether organic statute provides for decision “on the record” after “opportunity for agency hearing”; if yes ( formal
iii. Rulemaking

1. The nature of rules

a. “Rule” under the APA
i. Rules are general statements of future effect that are designed to implement, interpret, or prescribe law or policy.  

b. Legislative and Nonlegislative Rules
i. Legislative rules = rules adopted by an agency that have binding legal affect.  In order for an agency to adopt legislative rules, a statute must give the agency the authority to adopt such rules.

i. Nonlegislative rules = rules that merely express the agency’s view as to the meaning of a statute or regulation or publicize the agency’s policy on the matter.  Because they do not have legal effect, nonlegislative rules do not require statutory authorization.

iv. In determining what procedures are required, the agency must look to follow five doctrinal sources:

1. The organic statute creating the agency and vesting it with power

2. The agency’s procedural regulations

3. The APA’s procedural requirements which will apply unless they are displaced by something more specific in the statute
4. Rules required by the Article III courts for agency procedure
5. Judicially defined due process requirements

v. Four basic categories:

1. Formal adjudication

a. Subject to §§ 554, 556, and 557
b. §706(2)(E) provides for court review under the substantial evidence standard based on the record as a whole.  

2. Informal adjudication

a. Adjudicatory decisions that do not have to be made “on the record” (not subject to any APA procedures).
b. Review is based on the administrative record.  Overton Park.  If the record is inadequate, courts either conduct discovery or remand.  Factfinding in informal adjudication is reviewed under an “arbitrary and capricious” standard.    
c. This makes up 98-99% of what agencies do.

d. Standard of review is “arbitrary and capricious.”  

3. “On the record” (formal) rulemaking

a. Governed by § 553(c), 556, and 557

b. §706(2)(E) provides for court review under the substantial evidence standard of review.

c. A trial-type procedure that is rarely used today.

i. There is a presumption against statutes being interpreted to require formal rulemaking; only the clearest language indicating such an intent or the magic language requiring both a decision on the record and an opportunity for an agency hearing will suffice.

4. Notice and Comment (informal) rulemaking

a. Subject to § 553

b. Primary engine of law and policymaking in the contemporary administrative state.

c. The agency gives notice of the rulemaking to the public, accepts comments from the public about the proposed rule, sometimes has public hearings, and after consideration of the comments provides an explanation of the basis and purpose of the rule when it adopts the final rule.

d. Originally not “on the record” but paper hearing process and “hard look” review have made it more like an “on the record” process.  

e. Judicial review borrows the “arbitrary and capricious” standard from §706(2)(A).
5. Other types

a. “Hybrid rulemaking” – today probably most rulemakings are subject not only to the APA but also one or more other statutory procedural requirements.

i. Example: CAA’s section 307(d), which substitutes its provisions for those of the APA for most rulemakings under the Act.  

b. “Publication Rules” – any rule not required to be adopted either through Formal Rulemaking of Notice-and-Comment Rulemaking is subject only to the requirement that the final rule be published in the federal register.

vi. Court interpretations of the APA

1. Scenic Hudson Preservation Conference v. Federal Power Commission (I) 
a. Court required the agency to re-open the case because of new “material evidence” on an alternative proposal, even though this evidence came to light four months after the hearing on the license; allowed Scenic Hudson to intervene.

b. The Court felt that the record did not adequately consider and deal with alternatives, that industry had been the sole influence, and thus, that the decision was “arbitrary and capricious.”  

c. Result: remanded for further consideration.

d. The Court’s implicit view of agency failure: that the agency “rubber stamped” the plan that ConEd brought to them.  The agency didn’t seem to consider other possibilities.  The Commission’s institutional orientation is to provide people with power (agency tunnel vision), combined with a passive response to what is being proposed by the company that stands to gain from such a project is being criticized.

e. Because of this decision, environmentalist interveners are going to have the right to present evidence on environmental impact; this will motivate agencies to consider wide-spread concerns before they take action.  

i. The agency will have to build up the record for their decision and include evidence that addresses the concerns and positions of these new interests, and will have to justify their choice in a way that meets the evidence of the other sides.
ii. If the agency is forced to go through the reasoning process, considering the input of outside groups, it may come out with a better outcome in the end. 
2. (II)
3. United States v. Nova Scotia Food Products Corp (1977)
a. [The regulation – to curb botulism by smoking all fish at high temperatures to kill off bacteria – promulgated would effectively end the smoked whitefish industry, because when it is smoked at high temperatures it becomes unsaleable (because it no longer tastes good).  The complaint of Nova Scotia is that the regulation is unnecessary as applied to whitefish because whitefish has very low levels of the bacteria.]  
b. Issue: is there an adequate administrative record upon which to predicate judicial review?  Did the agency adequately address the concerns of the smoked whitefish industry?  
c. The court finds that the agency didn’t develop enough of a record to justify their decision and didn’t respond adequately to the criticisms of the regulation.  
i. The requirement that the agency respond to criticisms gives some significance to the procedural right of comment.  

d. This and other decisions required that agencies make available all documents upon which they rely in making decisions.  
c. The Notice and Comment Rulemaking Process: Passive Restraints Regulation

i. Motor Vehicle Mfrs. Co. v. State Farm Mutual Life Ins. Co. (1983)
1. Court holds the rescission of passive restraint regulation to be “arbitrary and capricious.”  

a. Elimination of air bag requirement appeared to be the product of a political decision to lessen government regulation generally rather than a decision based upon analysis of the problem.  The “agency failed to present an adequate basis and explanation for rescinding the passive restraint requirement and that the agency must either consider the matter further or adhere to or amend Standard 208 along lines which its analysis supports.”
i. NHTSA apparently gave no consideration whatsoever to modifying the standard to require that airbag technology be utilized.

b. An agency’s view of what is in the public interest may change, either with or without changed circumstances, but an agency changing its course must supply a reasoned explanation for why it is doing so. 
2. Rehnquist (concurring)

a. Change in administration is a valid basis for reappraising costs and benefits of regulation.  [Political accountability]   
ii. Difficulties of regulation:

1. The agency must obtain accurate information, but from where?

2. The agency must consider a host of questions related to the type of standard it wishes to promulgate, i.e., performance standard or design standard.

3. The agency must modify or shape the standard in light of enforcement needs.

4. The agency should take account of various “competitive” concerns.

5. The agency may have to “negotiate” a final standard.

6. The agency must survive judicial review.  
iii. Analytic Framework: should regulation X be upheld under an arbitrary and capricious standard?

1. Are the agency’s arguments for changes compelling?

2. Does the agency reach any conclusions for which there is no supporting evidence?

3. Does it reach any conclusions that appear to be contrary to the evidence?

4. Are there any plausible alternatives that the agency failed to consider?

5. Do any deficiencies identified warrant a judicial determination that the adoption of the rule was arbitrary and capricious?
d. FOIA = FOIA requires federal agencies, on application, to make “promptly” available to “any person” any written information in their possession unless the information is within one of nine exceptions from compelled disclosure.

VI. The Availability and Scope of Judicial Review

a. The Availability of Judicial Review: Introduction

i. Framework

1. Courts look at three types of questions:

a. Questions of fact


b. Questions of law

c. Questions of discretion/exercise of power

ii. Requirements for judicial review

1. Jurisdiction

a. Specific statutory review
b. Review under statutes of general or special jurisdiction (§1331)

c. Defense to enforcement or prosecution

2. Waiver of sovereign immunity [whereby the government can’t be sued unless it gives consent to be sued (through statutes)]

a. Example: §1983 [civil rights statute]

b. APA §702 – provides a general waiver of sovereign immunity for suits seeking injunctive or declaratory relief, but does not extend to money damages.
i. Courts may hold unlawful and set aside certain agency actions

ii. Courts may also grant other forms of specific relief

c. Some statutes allow money damages – i.e., Federal Tort Claim Act 

3. Reviewability – APA §701

a. There is a strong presumption in favor of the availability of judicial review

b. Courts rarely conclude that review is precluded on the ground that the relevant statute commits a matter to agency discretion.  The fact that an agency has discretion doesn’t preclude review; this exception is only for cases where there is no low to apply – there are no legal principles to constrain the agency’s behavior.  
4. Ripeness – APA §704

a. One can’t challenge the agency until the administrative decision-making process has come to rest

b. The doctrine of ripeness is to assure than an issue is sufficiently developed for judicial resolution or whether the issue would be better considered in a later proceeding.

5. Finality

a. The doctrine of Finality focuses on when the agency has completed an action, so as not to have courts interfere with ongoing agency activities.  Only final agency actions are subject to judicial review.

b. A problem with respect to final agency action arises when a person wants to challenge agency inaction.  Because courts can only review “final agency action,” the question becomes: when is an agency’s failure to act final agency action.  The APA specifically defines “agency action” to include the “failure to act,” so agency inaction can be considered agency action, and Section 706 provides that a reviewing court shall “compel agency action unlawfully withheld or unreasonably delayed.”

6. Exhaustion of Administrative Remedies

a. One can’t raise an issue against an agency before a reviewing court unless you have raised the issue against the agency itself.

b. The doctrine of Exhaustion allows an agency the initial opportunity to address a challenge to its action.  By requiring persons to first appeal their challenges to agency action to the agency itself, courts respect the congressional placement of responsibility for administration of the law in agency hands, enable agencies an opportunity to cure their own mistakes, and husband judicial resources by awaiting the outcome of the internal appeal, which may result in a decision favorable to the appellant, thereby avoiding judicial involvement.

7. Standing

a. Historically, the law of standing has been judge-made; it was codified in the APA §702.  Sometimes the organic statute will specify who has standing.
b. Requirements of standing
i. Injury in fact (Constitutional requirement)

1. Injury must be personal

2. Injury must be concrete

3. Causation – plaintiff’s injury must be caused by the challenged governmental action
4. Redressability – it must be possible for a victory on the merits to “redress” the plaintiff’s injury
ii. Arguably within the zone of interest (common law requirement)

c. The federal law of standing prior to Data Processing
i. In general

ii. APA §702 encompasses bases for standing prior to Data Processing.  
1. Legal wrong – injuries to interests of plaintiffs protected either by common law or statute.

a. Courts would invoke absence of common law protected interest to deny standing.

b. Some courts found standing even though there was no common law right.

2. Adversely affected or aggrieved – encompasses cases like Sanders Bros. where a specific agency statute granted standing.

a. Sanders Bros.= “private attorney general” approach
3. Alabama Power Co. v. Ickes (1938) = the Court ruled that the plaintiff in this case did not have standing to bring the suit; the effect of the suit was to limit standing for regulatory challenges only to the people who were actually being regulated.  
4. Chicago Junction (1924) = 
d. Association of Data Processing Service Organizations v. Camp (1970) =

e. Statutory Standing or the “Zone of Interests”

i. Association of Data Processing Service Organizations v. Camp (1970) = the Supreme Court has not limited the zone of interests to only those whom Congress wished to protect.  Here, the court found an organization within the zone of interests of a statute despite the conclusion that Congress had not intended to protect that organization’s interest.  In the case, the agency that regulated national banks issued a ruling that banks could, as an incident to their normal banking services, provide data-processing services to other banks and their customers.  The trade association representing companies that provided data processing services 0 companies who would now face competition from banks – challenged this ruling, arguing that it violated the provision limiting banks to “normal banking services.”  The purpose of this provision, however, was not to protect companies from potential competition from banks, but to ensure the financial stability of banks by ensuring that they did not stray from traditional banking services.  Nevertheless, the Court found the organization “arguable” within the zone of interests of the provision.  Since that case, the Court has reached a similar conclusion in other cases when limitations on financial institutions have been lifted, causing injury to competitors, even though the purpose of the limitations was not to benefit potential competitors.  It has explained this conclusion by saying that the limitations were to restrict what economic activities the financial institutions could engage in, and the interests of potential competitors likewise were to limit the financial institutions’ economic activities, so they are arguably within the zone of interests of the laws placing the limitations. 
f. After Data Processing
i. This case was representative of the trend toward the enlargement of the class of people who may protest administrative action.

ii.  “These cases abandoned the private law model of standing insofar as they suggested that people without a common law interest were entitled to challenge government for failing to protect their statutorily protected interests.  Indeed, these cases can be seen as a natural outgrowth of the New Deal itself, insofar as they suggested that the ‘new’ interests recognized by the regulatory state should be entitled to the same kind of legal concern as the ‘old’ interests protected by the common law.”
iii. The requirements after Data Processing
1. Injury in fact (Article III requirement)

2. Prudential requirements – met by showing that any injury is “arguably within the zone of interests” protected or regulated by the state. 

a. Clarke v. Securities Industry Association (1987) =  
g. Constitutionally Required Standing
i. Lujan v. Defenders of Wildlife (1992) = 

1. When plaintiff is not himself the object of the government action or inaction he challenges, standing is not precluded, but it is usually substantially more difficult to establish.

2. In this case, respondents lacked standing to bring this action.  There was not a sufficiently tangible nexus between the claim of illegality here and the injury that might be suffered by the plaintiff.  The Court says the plaintiffs have to show more than a lack of participation in procedure – they have to show a substantive interest: there is no pure procedural standing.

3. “[T]he irreducible constitutional minimum of standing contains three elements: First, the plaintiff must have suffered an ‘injury in fact’ – an invasion of a legally-protected interest which is (a) concrete and particularized and (b) actual or imminent, not conjectural or hypothetical.  Second, there must be a causal connection between the injury and the conduct complained of – the injury has to be fairly traceable to the challenged action of the defendant, and not. The result of the independent action of some third party not before the court.  Third, it must be ‘likely,’ as opposed to merely ‘speculative,’ that the injury will be ‘redressed by a favorable decision’”(203).

ii. A plaintiff must show injury, causation, and redressability

1. Recreational, Aesthetic, or Environmental Injury

a. Sierra Club v. Morton (1972) = Aesthetic and ecological interests (not just economic interests) are recognized by the APA §702, but the “injury in fact” test requires more than an injury to a cognizable interest; it requires that the party seeking review be himself among the injured.  The Supreme Court held that a person’s mere interest in a subject, no matter how real and intense, is insufficient to establish that injury to that subject qualifies as injury to the person for standing purposes.  However, the Court went on, if a person uses an area for recreational purposes and the government would harm the area, so that the person’s recreational or aesthetic pleasure would be harmed, this would qualify as constitutional injury. 

b. Douglas (dissenting)

i. The plaintiffs should be granted standing to bring the suit in the name of the natural objects threatened by development.

2. Risk as Injury

a. Courts have uniformly held that to subject a person to an immediate increased risk of harm is itself injury, even if it is conjectural or hypothetical whether the harm would ever occur.

3. Procedural Injury

a. Lujan v. Defenders of Wildlife (1992) = the Court seemed to conclude that a procedural violation by itself could never satisfy standing’s injury requirement.  Answered the question of whether or not Congress has the constitutional authority to confer standing on citizens generally.  The Court concluded “no” and therefore established that the constitutional requirements for standing are not waivable by citizen suit provisions.
iii. Informational Injury
b. Judicial Review of Questions of Fact

i. Formal proceedings

1. Reviewed under the substantial evidence test

a. The dominant standard for judicial review of factual determinations by agencies, at least in “on the record” [formal] proceedings.
b. What does “substantial evidence” mean?

i. The court asks whether a reasonable person viewing all the relevant evidence on the record could find that a preponderance of the evidence supports the agency decision [very deferential].

2. Allentown Mack Sales and Service v. NLRB (1998) = 
a. Issue: whether the Board’s factual determinations in this case are supported by substantial evidence in the record.  

b. Result: the Board’s factual findings were not supported by substantial evidence on the record as a whole.  (A reasonable factfinder would find that Allentown Mack had reasonable good faith grounds upon which to doubt the union’s retention of majority support.)
ii. Informal proceedings – the APA § 706(2)(A) calls for “arbitrary or capricious” review of agency decisions, including decisions involving facts.

1. Note: The “arbitrary and capricious” standard serves two analytically distinct functions in judicial review of informal rulemaking (examining discretionary agency determinations of law and policy) and adjudication (examining factual determinations).

2. Citizens to Preserve Overton Park (1971) = de novo review is only authorized by APA when action is adjudicatory in nature and the agency factfinding procedures are inadequate – shows the general reluctance of courts to undertake de novo review.  

a. The Court held that the Secretary’s approval of the highway should be judged according to the arbitrary and capricious standard, inasmuch as neither substantial evidence nor de novo review was applicable.  It described arbitrary and capricious review as a “substantial inquiry,” “a thorough, probing, in-depth review, and a searching and careful inquiry into the facts.”  More specifically, it said that “the court must consider whether the decision was based on a consideration of the relevant factors and whether there has been a clear error of judgment.”  Nevertheless, the Court allowed that the Secretary’s decision is “entitled to a presumption of regularity” and that the “ultimate standard of review is a narrow one.  The court is not empowered to substitute its judgment for that of the agency.”  This review was to be made on the basis of the administrative record, even though the agency decision was the product of non-adversarial, informal adjudication.  The “administrative record” was simply what was before the Secretary at the time he made his decision, and it was against this record that the reasonableness of his decision was to be assessed.  
c. Judicial Review of Questions of Law

i. Before Chevron
1. Skidmore v. Swift and Co. The court would engage in traditional tools of statutory interpretation: text, purpose, etc.  The courts did point to deference to agency decision making, but that was a statute by statute, case by case determination (there was not the same presumption of deference if the statute was unclear).  But each case must stand on its facts.  If Chevron does not apply, instead, the interpretation contained in formats such as opinion letters are “entitled to respect” under Swift, but only to the extent that those interpretations have the “power to persuade.”  Skidmore deference has long been contrasted with Chevron deference, the former being termed “weak deference” and the latter “strong deference.”  “We consider that the rulings, interpretations and opinions of the agency, while not controlling upon the courts by reason of their authority, do constitute a body of experience and informed judgment to which courts and litigants may properly resort for guidance.  The weight of such a judgment in a particular case will depend upon the thoroughness evident in its consideration, the validity of its reasoning, its consistency with earlier and later pronouncements, and all those factors which give it the power to persuade, if lacking power to control”(265-266).
a. Skidmore factors that a court examines in determining whether or not to grant the agency deference (factors giving power to persuade rather than control):

i. Whether the agency interpretation was set forth in legislative rulemaking

ii. Whether the agency interpretation was long-standing and consistent

iii. Whether Congress had reenacted the statutory provision in question after the agency’s interpretation (thus arguably implicitly ratifying or at least not rejecting it); 

iv. Thoroughness evident in agency considerations

v. Validity of reasoning

vi. Consistency with other pronouncements

vii. The relevance of agency “expertise” and administrative insight

viii. The inherent persuasiveness of the agency’s interpretation; and

ix. The court’s confidence in the agency in question.    
ii. Chevron Inc v. NRDC (1984) 
1. [Result: Reagan definition of “stationary source” in CAA as bubble/plant, rather than as single source/chimney, was upheld.]
2. Facts: 

a. Carter approach: issued a rule that when dealing with a plant, each source is individually subject to the lowest achievable emissions rates.

b. Reagan approach: defined the entire plant as a source (put a “bubble” over it); so long as you didn’t increase the emissions from the plant as a whole, it wouldn’t be considered as a modified source and thus would not be subjected to the more stringent standards that the CAA applied to modified sources.  

3. When a court reviews an agency’s construction of a statute, it confronts two questions;

a. Whether Congress has directly spoken on the precise question at issue.

i. The court uses the traditional tools of statutory interpretation to discern Congressional intent:

1. Language of the statute (specific section and statute as a whole)

2. Background and purpose of the statute

3. Legislative history

b. If the statute is silent or ambiguous on that issue, the question for the court is whether the agency’s answer is based on a permissible construction of the statute.  

i. “When a challenge to an agency construction of a statutory provision, fairly conceptualized, really centers on the wisdom of the agency’s policy, rather than whether it is a reasonable choice within a gap left open by Congress, the challenge must fail.”   

4. Justifications for Step 2 deference:

a. Expertise: judges are not experts in the field.

b. Political accountability: Congress and the Executive have constituencies, and the courts don’t.  In cases that go to Step 2, Congress has not resolved the matter, so between the agency and the court, it is better for the agency to resolve it as they are politically accountable through the President. Deference is based on an implicit congressional delegation of law-interpreting power.  Also, if the agency decides, there will be greater consistency because they have nationwide jurisdiction.
5. Chevron applies only to agency decisions that are taken through relatively formal processes – instances where the agency is subject to some publicly accountable process where interested parties have a right to present their views.  

i. Where those procedures do not exist, the court may still defer, but it will do so only on a case by case basis.  

iii. Chevron Step 1

1. Introduction:

a. Use of traditional tools of statutory interpretation to determine “has Congress spoken on the issue/is congressional intent clear?”  The judiciary is the final authority on issues of statutory interpretation – if a court ascertains Congress has an intention on the precise question at issue, that court finding is the law.
2. Process of statutory interpretation:

a. Is the plain language clear on its face?

b. What is the “purpose” of the statute?

i. Public choice: what “deal does this statute represent?

c. Does the legislative history add anything?

i. Answer:

1. Yes, the statute is clear→ the end: the statute either requires or forecloses the agency interpretation/course of action.

2. No, the statute is not clear→ Chevron Step 2

a. Deference is almost always given to the agency interpretation.

i. Exception: Ohio  
3. Application of Chevron:
a. Chevron deference applies only to agency positions adopted in regulations on the adjudication of specific matters but not in agency policy guidance, opinion letters, or litigating positions.  The latter types of agency interpretation may, however, enjoy some judicial deference under Skidmore if they have the “power to persuade.”  

4. MCI v. AT&T (1994) = 
a. Issue: did the FCC reasonably interpret “modify any requirement” in the Communications Act?
b. Chevron Step 1 – no Chevron Step 2 deference because the court finds the intent of the statute to be clear.
i. The legal issue: whether the new policy (of allowing all companies except AT&T to be exempt from filing their rates with the FCC) is not a “modification” within the meaning of the statute.  The Court finds that “modify” means to make slight changes, and the regulations at issue cannot be characterized as “slight.”  

ii. Result: The Court rules that the agency rule is actually a fundamental revision of the statute, and thus cannot be upheld.  Agency interpretation is not entitled to deference when it goes beyond the meaning that the statute can bear.  
5. American Mining Congress v. EPA (1987)
a. Chevron step 1 – Congress’s intent is clear: EPA can’t define “waste” to include materials being recycled into the production process.  The EPA’s definition strained the everyday use of the word.
b. Dissent: The definition of waste has to be looked at in the context of the RCRA statute, and disposal includes the “treatment, storage, transportation, and disposal of hazardous wastes which have adverse effects on the environment.”  The court should not just focus on the definition of “waste”: it must look at the context and purpose of the statute, which supports including byproduct that will be recycled into the definition of “waste.”  
6. Cotton Dust (1981) 
a. Textile manufacturers sought judicial review of an OSHA regulation limiting occupational exposure to cotton dust, contending that the OSH Act requires OSHA to weigh costs and benefits in framing standards.  
b. OSHA interpreted the Act to require adoption of the most stringent standard to protect against material health impairment, bounded only by technological and economic feasibility.  

c. The Court rejects the argument that Congress required cost-benefit analysis in §6(b)(5), in contrast with other statutes where it had specifically required it.  

7. Notes

a. Key issue = whether an agency is bound by what the Court sees as the literal or ordinary meaning of the statutory term, or whether the agency may use its specialized knowledge and democratic accountability to “bend” a term in the direction that makes best sense, all things considered.

b. Post-1990 trend = in favor of less deference and toward greater reliance on the “plain meaning” of statutory terms.  
iv. Clear Statement Principles
1. Introduction

a. How clear does the statement have to be to authorize the infringement of the protected value?  The more important the value, the clearer the statement required.  
2. Kent v. Dulles (1958) = [Kent is denied a passport on the grounds that he was a Communist and had adhered to the Party line.]  
a. The issuance of passports is a discretionary act on the part of the Secretary of State.  
b. The power of the Secretary over the issuance of passports was expressed in broad terms, but exercised narrowly.  The Court removes authority from the Secretary to deny passports on grounds other than the two that it specified.   
c. The Court’s decision excises a part of the statute that it believes to be a troubling delegation of power [perhaps unconstitutional].   
3. Ohio v. Department of Interior (1989)
a. Issue: The validity of the regulation by the DOI providing that damages for despoilment of natural resources shall be “the lesser of: restoration or replacement costs; or diminution of use values.”  

b. The Court invalidates the “lesser of” rule.

i. The court says that it is very difficult to measure the value of a natural resource, and that the measure the agency used would lead to gross undervaluation of the resource.  DOI’s decision to limit the role of non-consumptive values, such as option and existence values, in the calculation of use values rests on an erroneous construction of the statute.

c. The Court holds that the hierarchy of use values is not a reasonable interpretation of statute.  

i. The Court says this is a Chevron step 2 case, but it is actually a Chevron step 1 case.
4. Benzene = the risk has to be significant to qualify for regulation; otherwise the delegation would be too extensive.
5. Standard Oil (Justice Harlan’s dissent)

v. Chevron Step 2

1. Strong deference for the agency’s interpretation on its own organic statute and the laws that it administers.

2. Babbitt v. Sweet Home Chapter of Communities for a Greater Oregon (1995)  
a. Is the Secretary’s interpretation of “harm,” as including significant habitat modification, reasonable? 
b. Three reasons why Secretary’s interpretation of “harm” is reasonable:

i. Ordinary understanding of word “harm” supports it.

ii. Broad purposes of the ESA supports it.

iii. Secretary’s authorization to issue permits for otherwise-prohibited takings strongly suggests that Congress understood section to refer to indirect takings as well as deliberate takings (structural reason).  

c. Chevron Step 2 is not reached because intent can be discerned using Step 1.

d. O’Connor (concurring)
i. Challenged regulation is limited to significant habitat modification; regulation’s application is limited by ordinary principles of proximate causation.

e. Scalia (dissenting)

vi. Arguments justifying Chevron decision:

1. Agencies have a comparative advantage over courts in interpreting statutory terms, because political accountability and technical specialization are relevant to interpretation.

2. Chevron rests on the judgment that a rule of deference can reduce the disparateness and balkanization of federal administrative law by limiting the number of circuit conflicts.

3. The constitutional principles of separation of powers require Chevron: the resolution of statutory ambiguity necessarily involves policy judgment.  Under our democratic system, policy judgments are not for the courts but for the political branches; if Congress left the policy question open, it must be answered by the Executive.

d. Judicial Review of Agency Discretion

i. Overview

1. Once it has been decided that there has been a statutory delegation of power to the agency, then the courts undertake the “arbitrary and capricious” standard of review of discretion (question of law).

a. Procedural variant = the hard look approach

b. Substantive component = did the agency make a clear error of judgment?  

ii. Hard Look Doctrine – “arbitrary and capricious” standard as applied to agency law-making discretion

1. Introduction = the idea that hard look review is supposed to assure “adequate consideration” of alternatives in order to ensure a form of “interest representation” at the agency level is a kind of political conception of administration; that is, it suggests that administrative judgments are fundamentally political in character, and the point of judicial review is to make sure that the political process works well, in the sense that it is not subject to domination or capture by narrow interests.

2. Procedural Hard Look

a. Agencies must consider alternatives, respond to counter arguments, listen to affected interests, and offer detailed explanations of their conclusions

b. Nova Scotia = in this case, the procedural approach to “hard look” review blossomed.  
c. Motor Vehicle Manufacturers Assn v. State Farm Mutual Automobile Ins. Co. (1983) = regarded as having endorsed a relatively intense version of “hard look” review.  At the conclusion of the rulemaking reconsidering a rule adopted in the previous Carter administration requiring auto makers to phase in passive restraints for automobiles, the DOT adopted a final rule rescinding the earlier rule that would have required passive restraints.  The Supreme Court found the rescission arbitrary and capricious.  The agency must examine the relevant data and articulate a satisfactory explanation for its action including a rational connection between the facts found and the choice made.  Here, the Court found that the agency had failed to consider an important aspect of the problem – the alternative of requiring airbags instead of allowing manufacturers the option of providing passive belts.  The failure to consider this alternative was viewed as arbitrary and capricious.  Moreover, the Court held that the agency’s conclusion that passive belts would be disconnected to the same degree that manual belts were not connected to be unsupported by the evidence in the record. 
d. Scenic Hudson I = in this first go-round, the court had remanded to the agency for procedural failure under the “arbitrary and capricious” standard.
e. National Lime Assn. v. EPA (1980) = “a concern that variables be accounted for, that the representativeness of test conditions be ascertained, that the validity of tests be assured and the statistical significance of results determined.  Collectively, these concerns have sometimes been expressed as a need for “reasoned decision-making” . . . However expressed, these more substantive concerns have been coupled with a requirement that assumptions be stated, the process be revealed, that the rejection of alternate course of action be explained and that the rationale for the ultimate decision be set forth in a manner which permits the . . .  courts to exercise their statutory responsibility upon review”(284).

f. American Dental Association (1993) = [In 1991, OSHA promulgated a rule on occupational exposure to bloodborne pathogens, designed to protect health care workers from viruses, particularly those causing Hepatitis B and AIDS.  The regulation was the same for a number of industries, and in this case, dentists and home-health care employees challenge its application to them.]

i. The court decided that rule must be upheld, which is not to say that it is a good rule, but that it is within the bounds of reasonableness, involving technical issues on which the CDC and OSHA are entitled to respect by the nonspecialist judiciary.  

ii. Under OSH Act, OSHA is authorized to adopt regulations that materially reduce a significant workplace risk to human health.  The court found that OSHA’s rule at issue here governing practices and controls to prevent the spread of AIDS and Hepatitis B was not arbitrary and capricious as applied to dental offices, but that it was arbitrary and capricious as applied to home health care employers.  (OSHA had admitted that it quantified a significant risk for the health care industry generally, but it admits that it did not quantify a specific risk for dental offices.  In response to the home health care organizations, OSHA states in its brief that it will not enforce any requirement against an employer over which the employer does not have any control.)  The court noted that OSHA cannot be required to consider each individual workplace separately; OSHA must be able to aggregate similar workplaces in determining whether there is a significant risk.
3. Substantive Hard Look

a. Court judges the alternative chosen by the agency to be so irrational that it must be ruled out – close judicial control of the merits – ruling against an agency on this basis is very rare.  

b. Scenic Hudson II = was examined on substantive “arbitrary and capricious” grounds.  

i. Result: Here, the court approved the result, though they might not have agreed with it.  The Court found that the Commission had adequately considered the alternatives and provided evidence supporting their conclusion.  
ii. Problematic consequences of judicial remands: in this case, the commission reached the same result after spending five years reevaluating the project, which resulted in very high costs; consequently, the project was never actually built.  

4. Exceptions to Judicial Review

a. Committed to agency discretion by law = Section 701 excludes agency action from judicial review “to the extent” that the agency action is “committed to agency discretion by law.”
i. Citizens to Preserve Overton Park, Inc. v. Volpe (1971) = the statutes at hand prohibit the Secretary of Transportation from authorizing the use of federal funds to finance the construction of highways through public parks if a “feasible and prudent” alternative route exists.

1. Impact of the decision: Overton’s application of a presumption of reviewability to informal administrative action effectively converted what had been thought to be exclusively political and administrative matters into legal ones as well as represented a significant innovation that substantially expanded the reach of administrative law over the workings of government.  
2. Standard of review: An arbitrary and capricious standard (which is probably not different from the substantial evidence standard.  “Hard look” approach requires agencies to develop an evidentiary record reflecting the factual an analytical basis for their decisions, to explain in considerable detail their reasoning, and to give “adequate consideration” to the evidence and analysis submitted by private parties.

3. Two federal statutes prohibited the Secretary of Transportation from using federal funds to finance construction of highways through public parks if a “feasible and prudent” alternative existed.  When the Secretary approved funds for a highway through Overton Park in Memphis, his action was challenged.  He claimed that the action was not judicially reviewable because it was committed to his discretion.  The Supreme Court disagreed, saying that “this is a very narrow exception,” which applies “in those rare instances where ‘statutes are drawn in such broad terms that in a given case there is no law to apply.’”  Here, the Secretary was governed by a statutory requirement that plainly provided “law to apply.”
e. Overview: Scope and Function of Judicial Review

i. Ethyl Corp. v. EPA
1. Judge Bazelon = “Because substantive review of mathematical and scientific evidence by technically illiterate judges is dangerously unreliable, I continue to believe we will do more to improve administrative decision-making by concentrating our efforts on strengthening administrative procedures”(424).  

2. Judge Leventhal = “The substantive review of administrative action is modest, but it cannot be carried out in a vacuum of understanding.  Better no judicial review at all than a charade that gives the imprimatur without the substance of judicial confirmation that the agency is not acting unreasonably”(425).  
f. Regulatory Negotiation

i. Introduction

1. Some say that the ossification of rulemaking has caused agencies to switch from rulemaking to adjudicatory techniques that are less effective in furthering regulatory goals.  Agencies look to “interpretive” rules to make policies and other informal arrangements not subject to notice and comment (thereby diminishing public input and accountability).  Agencies have also developed “negotiated rulemaking” in hopes of avoiding the lengthy and costly process of court challenges.

ii. Negotiated Rulemaking

1. Some federal agencies have tried to develop rules through a process of negotiation, convening meetings of interested parties, after which the agency proposes the rule and goes through the §553 notice and comment process.

2. Under this concept, when an agency decided that it wanted to undertake a rulemaking, rather than have agency staff draft a proposed rule, the agency would convene an advisory group with representatives of all the important affected interests.  This advisory group would meet and attempt to reach consensus on what the rule should be.  The agency itself would be one of the persons participating in these meetings, but it would act as just another interest group.
3. Puts the onus for developing the rule on the representatives to the advisory group from the various affected interests instead of agency staff.
4. It effectively substitutes consensus among private interests as the determinate of the public interest in place of an agency’s independent determination, albeit informed by the comments from the public.
5. Works best when

a. Each party has power to influence the outcome of the pending decision

b. When the number of parties is fairly small

c. When issues are in a focused form fit for discussion

d. When parties are under pressure to decide

e. When each party has something to gain from negotiation

f. When tradeoffs are possible

g. When issues do not easily admit of an “objective” solution

h. When decisions can be fairly implemented

6. Advantages:

a. Reduces the time it takes to propagate a rule

b. Reduces the likelihood of court challenges to the rule

i. People who actually participated in the drafting of the rule feel a greater stake in it and are thus more likely to comply with and less likely to challenge the rule in court.

2. Disadvantages

a. Negotiated rulemaking leads to the agency abandoning its responsibility to seek the public interest and instead effectively privatizes government regulation. 

iii. USA Group Loan Services v. U.S. Department of Education (1996)

1. Regulations were adopted through the Negotiated Rulemaking Act.  During negotiations, an official of the DoE promised industry that the Department would abide by any consensus reached unless there were compelling reasons to depart.  A consensus was met, but the Department refused to abide by the official’s promise.  The proposed regulation that was sent for notice and comment was altered.  Plaintiffs challenged the rule, contending that the Department had negotiated in bad faith.  
2. Holding: the Negotiated Rulemaking Act did not make such promises enforceable; such a promise would make notice and comment rulemaking irrelevant, since it would be bound to promises it had made to the industry.  

VII. “Agency Failure”
VIII. OMB Review and Cost-Benefit Analysis

a. Introduction

i. 1970s:  A concern with the costs of regulation began.  Government is spending through regulation by requiring the regulated private sector to invest in something.  There were growing concerns with the competitiveness of the American economy, which reflected a feeling that aggregate spending on regulation had to be justified – to determine whether it is worth it in terms of the social benefits.  

b. OMB Review

i. Applies only to major rulemaking with significant economic impact ($100M and over).  

ii. Elements of OMB review:

1. Procedural compliance

a. Agencies must prepare regulatory analysis: CBA of rule and its alternatives.

2. Substantive compliance

a. Agency has to, in substantive policy choices, act in accordance with the Executive Order.

i. Applies only to the extent permitted by the law (i.e., if the statute doesn’t allow for consideration of costs, then they can’t be considered no matter what the E.O. says).  

ii. Reagan E.O.s 12291 and 12498 = driven by a deregulatory impulse.  

iii. Clinton E.O. 12866

1. Prescribes “principles of regulation” for agencies to follow “to the extent permitted by law and where applicable.”  

2. Requires each agency annually to prepare a “regulatory agenda” that includes a “regulatory plan.”  

3. The Administrator of the OIRA regularly convenes meetings and conferences.

4. Requires “centralized review of regulations.”

a. An agency sends OIRA a detailed assessment of each “significant regulatory action,” which includes proposed regulations that: (1) have a major effect on the economy, the environment, public health, state, local or tribal governments; communities; or existing federal programs; (2) conflict with other agency actions; or (3) raise novel legal or policy issues. 

b. OIRA sends the written results of this review back to the agency.  Any problems that emerge from this process go to the President or Vice-President for resolution.

c. E.O. 12866 makes independent agencies subject to some, but not all, of its provisions.

c. Cost-Benefit Analysis

i. Introduction

1. Method

a. Identify the market failure that warrants regulation

i. Do nothing

ii. Propose a regulatory scheme

b. Each alternative is evaluated in relation to the status quo

i. Costs and benefits for each alternative

ii. The magnitude of the costs and benefits must be quantified

iii. A common metric must be determined for all costs and benefits

iv. The total costs and the total benefits can be compared, and the net benefit or cost can be found

c. Choose the alternative that has the maximum benefits for society

2. Functions of CBA
a. A procedure for systematic thinking; it forces you to array consequences, identify their magnitude, their valuation, and how they all add up.  

b. Can operate as a regulatory full disclosure law

c. Can work to maximize the welfare of society as a whole  
ii. Considerations in Measuring Costs and Benefits

1. Incompletely specified – need to say how relevant variables should be valued (ex: what is a life worth?)

a. Once specified, CBA may depend on a conception of value that is controversial or wrong

2. Difficulty of pricing effects for which there isn’t a market, like health or individual liberties

a. “Because market prices and willingness-to-pay statistics generally reflect individuals’ valuations of things only as satisfying their private wants and interests, they do not capture all the ways people value environmental goods.  The preferences people express in their roles as consumers therefore do not capture all the concerns they have.  So people in their roles as citizens debating public policy do not and should not take the preferences they express in their market choices as normative for public purposes . . .”(206).

3. Willingness to pay/willingness to accept – difference between how much people are “willing to pay” to get a benefit, and how much they are “willing to accept” to give up that benefit

4. Commensurability – deciding what the currency is: making various sorts of risks and benefits able to be weighted against one another
5. Distributional questions

a. Economists may favor Pareto-superior moves, but we may not like such moves if they impose serious risks on one group and concentrate benefits on another group; the compensating transaction might not ever be made

6. Discounting
a. Monetary costs and benefits are “discounted” on two theories:

i. A dollar is worth more today than a year from today, because it can be invested and be allowed to grow.

b. People have a “time preference” for current income, that is, they would prefer a dollar today over a dollar tomorrow.

7. Qualitative differences among risks

a. Subjectively weighing the relevant factors gives a lot of discretion to the regulators.

8. How to deal with risks that are uncertain, that may never materialize

9. Risk-risk tradeoffs – occur when government regulation of one risk actually increases another health risk
a. i.e., what about regulatory expenditures that lead to layoffs and then poverty?

10. As regulatory programs have become more important and expensive, there is an increased need to coordinate risk-related regulatory activities

a. Risk assessment – the scientific process of measuring the risk of various activities

b. Risk management – the policies of what to do about the risk

iii. Priority Setting

1. Breyer suggests modern regulation faces 3 fundamental problems:

a. Tunnel vision – a focus on “the last 10%,” where the costs further
b. Random agenda selection

c. Inconsistency

2. Difference in expert judgment of seriousness of certain risks v. public judgment of the same

3. Different government agencies have different standards for deciding when risks are large enough to require regulation (varying thresholds)
iv. Comparative risk assessment and regulatory priority setting

1. Range of cost effectiveness in preventing statistical loss of life – striking disparities across different types of regulation

2. Portfolio approach to regulation

a. Many analysts have suggested that we could reallocate our priorities within our portfolio and improve our performance of the portfolio.  We could reallocate regulatory priorities to put more toward saving lives where it is inexpensive to do so and put less toward saving lives where it is expensive to do so.  

i. Disadvantages to reshuffling

1. High transaction costs → to change one regulation, the agency would have to go through notice and comment rulemaking again, and might also be subject to court challenges.

2. Distributional effects → efficiency is a system-wide concern, and if you re-prioritize all regulations, benefits may be shifted away from disadvantaged people.

v. Paradoxes of regulatory policy 

1. Public perceptions of risk over time do not necessarily track, and at times may run counter to, actual changes in the risks people face.

2. Expert and lay judgments about risk frequently diverge.

3. Public distrust of bureaucracies leads toward demands for both centralization and democracy of the regulatory process.

vi. Pros/Cons of CBA

1. Since the costs of a statistical life varies so widely across regulations, a reallocation of priorities among those regulations could save many more lives at a given cost, or the same number of lives at a much lower cost.

a. Treats all premature deaths as equally undesirable, regardless of when/how they occur.

2. Helps decision makers understand the implications of their decisions.

a. Too much uncertainty involved to be the sole factor in decision-making.

3. Allows specific agencies to set regulatory priorities.

a. The cost of CBA is itself costly.

4. We want to know when the potential economic costs are so high that a regulation could have a significant public impact.

a. Could slow down implementation of a crucial new regulation.

5. Most costs and benefits can be effectively quantified, especially if an agency adds a margin of safety.

a. Problematic setting a value of a statistical life; there are lots of variables and values implicated in the choice of a valuation method.

6. Why promulgate a regulation in the public interest that people wouldn’t be willing to pay for if given the opportunity?

a. People have a hard time processing certain risks, externalities into future generations.

7. Environmental, health and safety regulations aren’t effective or efficient tools for achieving redistributional goals.

a. Doesn’t adequately take into account distributional concerns.

8. Ohio  
d. Case Studies

i. Asbestos in Products
1. Corrosion Proof Fittings v. U.S.E.P.A. (1991) = 
a. Challenge to the final rule under the Toxic Substances Control Act (TSCA).  
b. EPA’s staged ban on asbestos was overturned and remanded by the court on the basis that it was not supported by substantial evidence.  The EPA’s explicit failure to consider the toxicity of likely substitutes [risk-risk tradeoffs] for asbestos deprives its order of a reasonable basis.  Also, the court finds that unquantified benefits have to play some role in the ultimate decision.  
ii. Arsenic in Drinking Water
IX. Congressional Control of Administration

a. Introduction

i. Much of administrative law is written for the purpose of helping elected politicians retain control of policymaking.  Congress has limited but significant power of agency actions.
1. Methods

a. Create and dissolve agencies

b. Control the purse strings

c. Grant decisional authority and rule-making authority to a specific Secretary or Administrator

d. Can force them to testify and defend their actions

e. Agencies must submit certain regulations to Congress that create a 60 day period in which the full Congress may “veto” any regulation of which it disapproves.

f. Legislation that delegates power could expire every so often.

g. “Corrections Day,” when Congress corrects perceived mistakes in legislation or regulation

h. “Confirmatory law” provisions that would condition legal effect of exercises of delegated authority on subsequent enactment of a confirming statute

ii. Principle-agent problems

1. Political principles in both branches of government suffer an information disadvantage with respect to the bureaucracy
b. The Legislative Veto
i. Chadha v. INS (1983) = [Chadha remained in the U.S. after his visa expired; the Attorney General suspended his deportation, allowing him to remain for reason of hardship; the House of Representatives enacted a resolution overturning the A.G.’s decision.]
1. The House’s action was essentially legislative in purpose and effect; such actions (i.e., amendment and repeal of statutes), no less than enactment, must conform to Article I of the Constitution.  Once Congress has delegated authority, it must abide by that delegation until it legislatively alters or revokes it (by going through the official, traditional channels of passage in both houses and Presidential approval).  

2. The Court invalidated what had become a popular means for congressional control of administrative action: the “legislative veto.”  Mr. Chadha overstayed his student visa and for that reason was subject to deportation.  When INS started to deport him, Mr. Chadha applied for a suspension of the deportation.  The INS has authority to suspend deportations for humanitarian reasons.  The INS got that authority from a federal statute that delegated the suspension power to the Attorney General, who, in turn, had subdelegated to the INS.  That same federal statute, however, contained a legislative veto provision.  Under that provision, the AG had to report to Congress all cases in which the INS suspended deportation; each House of Congress then had a certain amount of time to pass a resolution disapproving the suspension in any particular case.  If either House passed such a resolution, the INS’s decision to suspend deportation was invalidated, the person had to leave the U.S.  In Mr. Chadha’s case, the INS determined that his deportation should be suspended; the AG reported the suspension to Congress; the House of Representatives, however, passed a resolution disapproving the suspension.  Mr. Chadha challenged the legislative veto provision as unconstitutional.  The Supreme Court agreed, holding that the provision violated the Bicameralism Clause and the Presentment Clause (which require every bill, before it becomes law, to pass both Houses of Congress and to be presented to the President for approval or veto).  The Court first determined that the House’s disapproval of the suspension of Mr. Chadha’s deportation was essentially legislative in purpose and effect.  When Congress or part of Congress wants to take legislative action, it generally must comply with the Bicameralism and Presentment Clauses, subject to some exceptions such as impeachment.

3. White (dissenting) = the power to exercise a legislative veto is not the power to write new law without bicameral approval or presidential consideration.  The veto may only negate what an Executive department or agency has proposed.  If Congress may delegate lawmaking power to independent and executive agencies, it is most difficult to understand Article I as forbidding Congress from also reserving a check on legislative power for itself.  
c. Congressional removal of officers
i. Bowsher v. Synar (1986)
1. Holding = we conclude that Congress cannot reserve for itself the power of removal of an officer charged with the execution of the laws except by impeachment.  To permit the execution of the laws to be vested in an officer answerable only to Congress would, in practical terms, reserve in Congress control over the execution of the laws.  By placing the responsibility for execution of the Act in the hands of an officer who is subject to removal only by itself, Congress in effect has retained control over the execution of the Act and has intruded into the executive function.  The Constitution does not permit such intrusion.
2. The Court struck down a federal law that gave budget-cutting authority to the Comptroller General, who heads the General Accounting Office.  The Court determined that the budget-cutting authority conferred under the law was an executive power.  The Comptroller General, however, is removable by Congress.  The Court held that “Congress cannot reserve for itself the power of removal of an officer charged with the execution of the laws except by impeachment.”  To conclude otherwise, the Court believed, would reserve in Congress control over the execution of the laws,” a result at odds with the separation of powers.
3. Summary = Congress cannot remove executive officials except by impeachment.  Congress can, however, restrict the President’s power to remove certain officers.  Furthermore, Congress can remove officials who exclusively serve the legislative function.
d. Hazardous Waste Treatment Council v. EPA (1989) 
i. Post-enactment opinions of Congresspeople, even those on committee, are not reason enough for a course of action – they don’t even carry the weight of legislative history; they may be as persuasive as any other commentator, but they don’t have controlling weight.  
ii. Chevron Step 1: the court finds that Congress didn’t foreclose the agency action.
iii. Chevron Step 2: considering the demonstrated scientific activity, EPA action was a reasonable interpretation of the amendment

1. However, the final rule is found to be “arbitrary and capricious”, due to inadequate explanation from the agency of why they settled on a BDAT-only system.  

a. The agency had pointed to the comments of 11 Congresspeople who’d been on the committee, urging BDAT, but the court found this was an unacceptable basis for the policy decision.

2. This is a rare Chevron Step 2 case in that the agency finding was found to be an unreasonable interpretation of the statute.  

X. Regulatory Implementation

a. Environmental Quality Standards
i. Introduction

1. Costs and benefits cannot be considered

2. Examples: NAAQS→SIPs
ii. NRDC v. Train (1976)
1. Issue: EPA appeals an order in an action under §304 of the CAA requiring the Administrator, within 30 days, to place lead on a list of air pollutants under §108(a)(1) of the CAA.

2. The EPA maintains that though lead meets the conditions of §§ 109(a)(1)(A) and (B) in that it has an adverse effect on public health and welfare and that its presence in the ambient air results form numerous or diverse mobile or stationary sources, that the Administrator retains discretion whether to list a pollutant under §108(a)(1)(C), claiming listing is mandatory only for those pollutants which he plans to issue air quality criteria. 

3. Holding: the structure of the CAA, its legislative history leave no room for an interpretation which makes the issuance of air quality standards for lead under §108 discretionary.
iii. Ethyl Corp v. EPA 
1. Underlying issue: the competence of courts to apply a hard look or adequate consideration approach to review agency policy choices involves complex technical questions.  
2. Mandate of § 211 (a) (c) CAA: “[C]ontrol or prohibit” fuel additives which “endanger” public health.

a. Skelly Wright (majority opinion)

i. “Endanger means something less than actual harm.  When one endangers, harm is threatened; no actual injury need ever occur. . . A statute allowing for regulation in the face of danger is, necessarily, a precautionary statute.”  

b. The Administrator has discretion, but there is a threshold requirement, before they get to one of the regulatory approaches that the risk must amount to endangerment.  (Benzene threshold → was “significant risk”, Ethyl threshold → is “endangerment”.)  
i. This “endangerment” standard is a departure from traditional common law standards, where there can only be remedy for an injury that has already been done.  

c. This creates a problem for courts in reviewing – how do they police a determination of endangerment, especially where we are dealing with scientifically complicated issues?
iv. Lead Industries v. EPA (1980)  
1. History: according to the decision handed down in NRDC v. EPA, the EPA was forced to list lead under §108 and regulate it using NAAQS.  

2. Petitioner contends that the air quality standard for lead is more stringent then necessary and is designed to protect against the “sub-clinical” effects of lead which are not harmful to health.   

a. The notion of a “clear line” between safe and unsafe exposure is belied by the scientific evidence.  (The same sort of problem was in Benzene.)  This leads to large discretion for the agencies.  
3. The court is asked to review EPA regulations establishing NAAQS for lead on challenge by the industry, which claims that the Administrator exceeded his authority under the statute by not taking into account costs when setting the “margin of safety” (used because of scientific uncertainty) in determining the NAAQS.
4. The court finds that the EPA cannot consider cost of achieving NAAQS when it establishes a standard.
a. The court looks at the language of §109, and of the language in other parts of the statute and notes that where Congress intended the Administrator to be concerned with economic and technological feasibility, it expressly so provided.
5. The court upheld the new lead standard in full.
v. Regulatory Decisionmaking Under Uncertainty

1. False positives vs. false negatives

2. Three categories of harm:

a. The harm that the activity will cause is known and determinate

b. The harm is probabilistic in character but its probability distribution is known

c. There is a risk of harm that is uncertain

3. The precautionary principle = the principle that uncertainty regarding risks is an affirmative justification for adopting regulatory controls or adopting more stringent controls than would be appropriate in the case of activities posing more determinate risks.

a. Versions of the precautionary principle

i. Non-preclusion PP = scientific uncertainty should not automatically preclude regulation of activities that pose a significant risk of significant harm.

ii. Margin of safety PP = regulatory controls should incorporate a margin of safety; activities should be limited below the level at which no adverse effect has been observed or predicted.

iii. BAT PP = activities that present an uncertain potential for significant harm should be subject to BAT requirements to minimize the risk of harm until proponent of activity proves that there is no risk of harm.  
iv. Prohibitory PP = activities that present an uncertain potential for significant harm should be prohibited unless the proponent of the activity shows that it presents no appreciable risk of harm.

4. Problems with using the precautionary principle

a. Lacks a justifying principle; uncertainty does not provide a valid grounds for mandating regulation of an activity

b. Leads to socially undesirable outcomes: PP would secure less overall protection

i. Would tend to allocate relatively more in the way of risks that are highly uncertain relative to risks that are less uncertain or are known to result in harm.

ii. Disregarding regulatory costs would lead to indiscriminately stringent and excessive costly regulation.
vi. Role of Costs and Benefits
1. American Lung Ass’n v. EPA (1998)

a. Issue: did the EPA properly explain its conclusion not to update NAAQS limiting short-term SO2 bursts?

b. [Declining to promulgate a more stringent national standard, the Administrator concluded that the substantial physical effects experienced by some asthmatics from exposure to short-term, high-level SO2 bursts do not amount to a “public health” problem within the meaning of the CAA.]  

c. The Court’s opinion

i. In its effort to reduce air pollution, Congress defined public health broadly.  NAAQS must protect not only health individuals, but also “sensitive citizens.”  If a pollutant adversely affects the health of these sensitive individuals, EPA must strengthen the entire national level.  (Court notes the “precautionary” and “preventative” nature of the CAA, citing Lead Industries.)

d. Court ruled that EPA failed to adequately explain its conclusion that short-term, high-level SO2 bursts (which cause substantial physical affects on asthmatics) do not amount to a public health problem.
e. Judge Tatel’s opinion here does not specify whether he is using Chevron or an “arbitrary and capricious” review of discretion, though his opinion is clearly pointing toward the latter.

i. Stewart: thinks the court should have used Chevron here.  

b. Implementing Environmental Quality Standards

i. Issues of environmental quality standards

1. How do you set them?

2. Should you consider costs?  If so, how?

3. How do you allocate the costs of compliance with these standards?

ii. Union Electric Company v. EPA (1976) 
1. Issue: could the EPA reject SIP if the plan was technologically and economically infeasible?

a. Petitioners sought review on two grounds:

i. That the required reductions of SO2 were technologically and economically infeasible, and that if enforced Union Electric would be required to shut down its plants.

ii. That NAAQS could be met through less stringent controls

2. After reviewing the Clean Air Act Amendments of 1970, we agree that Congress intended claims of economic and technological infeasibility [which petitioners claim here] to be wholly foreign to the Administrator’s consideration of a state implementation plan.  The Act is of a “technology-forcing” character.  
3. As to petitioners second claim that the EPA lacks authority to approve a SIP that imposes infeasible controls when such controls are not necessary to meet the federal ambient standards, the court rejects this, too.  A State is free to enact standards stricter than necessary to meet federal guidelines if it so chooses.
iii. Sierra Club v. Ruckelshaus (1972)

1. Administrator had promulgated a regulation permitting states to submit SIPs which would allow clean air areas within states to be degraded, so long as they were not degraded to a degree that they could not meet the secondary [state-wide, federally mandated] standard [NAAQS].

2. Plaintiffs claim that the Administrator’s interpretation or his authority is clearly erroneous, that ambient air quality standards should keep pollution levels at or better than what they were before in all areas.  

3. Result: The regulation, in permitting states to submit plans which allow pollution levels of clean air to raise the secondary standard level of pollution, is contrary to the legislative policy of the Act and is, therefore, invalid.  

4. Criticisms: 
a. The Court doesn’t even discuss the text of §110, which provides the requirements on which the EPA approves SIPs.  It is hard to see any textual basis for the Court’s decision.  Instead, the Court invokes very general concepts of intent and purpose behind the CAA.  

b. If Senator Muskie couldn’t get the votes to put in the provision to not allow significant deterioration of existing air quality, why should the court read that in?  Under traditional tools of statutory construction, as well as by the logic of Union Electric, the court went too far.  

c. Melnick: the Court’ independence from bureaucratic responsibilities brought with it a lack of concern for administrative feasibility: PSD is one of the federal government’s most convoluted regulatory programs.
c. Technology-Based Standards

i. Introduction

1. There is a threshold requirement of significance: BAT can’t be triggered until the threshold is met.

2. Example: CAA §111 NSPS [New Source Performance Standards]

ii. National Lime Association v. EPA (1980)
1. NLA challenges the new source performance standards (NSPS), which used a best available technology standard, for lime manufacturing plants issued by the EPA under §111 of the Clean Air Act.

a. NLA claims that the test data underlying the development of the standard do not support the Administrator’s conclusion that the promulgated emission levels are in fact “achievable” on a continuous basis, which would defy the APA’s mandate against action that is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the law.”

2. Result: The Agency’s failure to consider the representativeness of the data relied upon is the reason for the court’s remand.
iii. Portland Cement Ass’n v. Ruckelshaus (1973) 
1. The court rejects the industry’s argument that EPA is required to do a cost-benefit analysis; rather, it finds that EPA is permitted to take cost-benefit information into account but that it does not have to do so.  

2. Inter-industry comparisons of standards are not generally required, or even productive.

3. The essential question is whether the mandated standards can be met by a particular industry for which they are set, and this can typically be decided on the basis of information concerning that industry alone.  
iv. Success of technology-forcing in the motor vehicle industry

1. California has been critical in achieving this because it can adopt more stringent standards and other states that have nonattainment areas can piggyback on CA by adopting their standards.

2. Why has technology forcing worked here and not really under the NAAQS or the BAT standards?

a. Concentration on a single industry

b. Japanese competition

c. Because it’s a single industry, the threat of government intrusion is more credible

d. Political externality of CA: CA has an incentive to impose as high a burden for their own pollution problem as possible outside the state, i.e., the costs of lowering pollution can be “exported” to states that manufacture cars by requiring that cars have low emissions.

v. Criticisms of BAT

1. BAT doesn’t necessarily match up with priority setting; it is control for control’s sake.  We may use up our control resources on the things that we choose to regulate first if we employ BAT.  Controlling to BAT may be overkill for some problems, and it may not be enough for other problems (some things perhaps we should just shut down completely).  

2. Enforcing BAT may lead to perverse incentives.  There may not be an incentive to develop superior technology (unless it decreases production costs by more than the costs it took to develop it) if once it is created, then everyone is forced to adopt it.  

d. Cost-benefit balancing standards

i. Introduction

ii. Examples: §211 of the CAA; TSCA

iii. Criticisms of Cost-Benefit Standards

1. May be skewed toward less stringent regulation, because it is more difficult to measure the benefits of environmental improvement than it is to measure the costs of regulation.  

2. Interests in costs are concentrated [on industry], whereas benefits are diffuse; so as a matter of political organization, it may be more difficult to regulate in a pro-environmental way.  
e. Federal Preemption of State Regulation

i. Three types

1. Express – provision in statute that overrides state law/action

a. Lorillard Tobacco Co. v. Reilly (2001)
i. Holding: The Massachusetts Attorney General’s outdoor and point-of-sale advertising regulations targeting cigarettes are preempted by the Federal Cigarette Labeling and Advertising Act (FCLAA). 
ii. Congress pre-empted state cigarette advertising regulations because they would upset federal legislative choices 
2. Implied – conflict – can’t comply simultaneously with state and federal requirements; the Supremacy Clause means that the federal standard prevails
3. Implied – field preemption – when the federal scheme is so far reaching and the federal interests so strong that it “occupies the field” and preempts state regulation
a. Pacific Gas and Electric Co. v. State Energy Resources Conservation and Development Commission (1983) 
i. Holding: The legal reality remains that Congress has left sufficient authority in the states to allow the development of nuclear power to be slowed or even stopped for economic reasons.

ii. Reasoning: Congress intended that the federal government should regulate the radiological safety aspects involved in the construction and operation of a nuclear plant, but that the states retain their traditional responsibility in the field of regulating electrical utilities for determining questions of need, reliability, cost and other related state concerns.  

iii. Test for field preemption: when the federal government completely occupies a given field or an identifiable portion of it, the test for preemption is whether “the matter on which the state asserts the right to act is in any way regulated by the federal government.”  
XI. Enforcement
a. The EPA has three different enforcement options
i. Notice of Violation
1. Prompts compliance, or awareness of violation
2. If the state doesn’t commence “appropriate enforcement action” within thirty days of EPA’s issuance of a NOV, the EPA “shall” proceed with further enforcement action.
ii. Administrative Penalties
1. EPA is authorized to assess penalties up to $10,000 per violation per day; parties enforced against may seek review in federal district court.
iii. Civil Suit
1. Can seek injunction, remedial action, or civil penalties.  Civil penalties can be as high as $25,000 per day per violation.  
a. However, maximum penalties aren’t normally imposed.
b. Penalties
i. The Clean Water Act lists five factors for the court to consider in setting penalties:
1. The seriousness of the violation
2. Economic benefit resulting from the violation
3. History of violations
4. Good faith efforts to comply
5. Economic impact of the penalties

ii. Where to penalties go
1. All civil penalties are deposited into the general Treasury Fund
2. If groups settle, and the violator may instead of civil penalties agree to undertake a “mitigation project” financed by an “environmentally beneficial expenditure” (EBE).  Violators prefer EBEs because they’re more clearly tax deductible, and can generate good publicity.  Environmental plaintiffs favor EBEs because they’d rather see money spent on environmentally worthy projects than deposited into the general Treasury.  
c. Criminal Prosecutions
i. Brought against both the corporation and its officers and employees, on theories of negligent violations of permit requirements, knowing violations, and/or strict liability
ii. Enforcement resources are limited, so all criminal violations aren’t prosecuted.
d. Three different enforcement avenues:
i. Federal enforcement
1. Administrative – EPA
2. Civil – DOJ (penalties or injunctions)
3. Criminal – against both organizations and individuals
ii. State government enforcement
1. Example: SIPs
iii. Citizen Suits
1. CAA of 1970: §304(a)(1) of the CAA authorizes “any person” to commence suit against “any person” alleged to be in violation of the law.  
a. Two types of citizen suits generally:
i. Enforcement actions – “private attorney generals” – bringing suits against those alleged to be in violation of the laws
ii. Action forcing – against a federal agency
1. Limited to the enforcement of non-discretionary duties
2. Often used to force agency compliance with as statutory deadline
3. Example: Sierra Club v. Rucklehaus
4. Criticism (Melnick): “The opportunities for successful litigation have reinforced environmental groups’ general political strategy of expanding regulatory goals and leaving to others the job of finding the resources to meet them” (667).
2. Rationale
a. Government resources alone are insufficient to reach all polluters and so effective enforcement demands the enlistment of private attorney generals. 
b. Fear of agency capture 
c. But: Critics say that environmental citizen suit provisions have become a vehicle for furthering the objectives of an “enforcement cartel.”  
3. Effect: gave real political power/discretion to private individuals and private groups
a. These provisions have been repeated in virtually all major environmental laws subsequently adopted
4. Settlement of citizen suits
a. Generally contain four elements
i. A fine payable to the general Treasury
ii. Provisions for achieving statutory compliance
iii. Payment of attorneys’ fees and litigation costs to the plaintiff group or its counsel
1. The environment is a collective good, and so an incentive needs to exist to have an individual plaintiff bring suit (since in terms of remedies injunctions are usually granted).  
iv. So-called “mitigation” or “credit” programs, to be instituted or paid for by the alleged violator in addition to fines or in lieu of a portion of the fines
5. NRDC v. Train (1976)
a. Example of the action-forcing citizen suit
6. Criticism of citizen suits
a. Such suits have forced EPA to take hasty or ill-considered action
b. Required the premature enforcement of controversial measures, provoking backlash against the environmental movement
c. Caused EPA priorities to be unduly influenced by environmental groups
7. Defenders of citizen suits
a. Believe that enforcement of Congressionally imposed deadlines has been generally beneficial in prodding EPA to take action to protect the environment.
b. Even with attempts to enforce statutory deadlines, the EPA drags its feet and is oftentimes extremely late, even when they lose action-forcing citizen suits.  
XII. Economic Incentives for Environmental Protection
a. Command and control systems
i. In the command and control model, the government adopts direct requirements relating to conduct and then enforces them.  Particularly when regulation is carried out by the federal government, there is a highly centralized system which is supposed to regulate the behavior of many people in a large country that is ever-changing.  This requires a large government, to gather and process information in order to decide what controls should be set at.  Inevitably, that process imposes heavy information and decision-making costs.  These problems were not as acute at the beginning of the regulatory state, but as you try to set higher and higher levels of control, the dysfunction of the command and control model becomes more apparent [regulatory fatigue].  
b. Market-based Incentive Systems
i. Two most prominent types:
1. Taxes on pollution, wastes, and other residuals
a. Originally developed by A.C. Pigou: to achieve an economic optimum, we should set a tax on the pollution equal to the societal cost of the pollution in order to force firms to internalize the externalities.
2. Tradable quota or credit systems
a. Cap and trade system
i. An aggregate cap on emissions is placed on a group of sources, and then you allocate those emissions amongst all the sources [by auction, or a grandfathering system, etc.].  While the total emissions are capped, for any individual polluter, the system works similarly to a tax system, because a source can buy as many emission “coupons”/allowances as it wants, so long as others are willing to sell theirs.  The price is determined not by the government, as it would be by a tax system, but will be determined by the market.  The government creates scarcity by creating only a certain amount of allowances, and then firms demand level determines the price.
c. Difference between command and control methods and EIS
i. Command systems limit the quantity of residuals that each actor may generate (residual generation is free up to the limit point).  
ii. EIS establish, directly or indirectly, a price that must be paid for each unit of residuals generated, but leave each actor free to decide on the level that it generates (residual generation consistently costs money), limited by the amount of permits bought of the amount of taxes one is willing to pay.  
d. Comparative advantages and disadvantages of Command and control, Pollution taxes, and Pollution trading
i. Disadvantages of traditional Command and Control Environmental Regulation
1. Excessive cost and waste of scarce societal resources
a. Systematically ignores variations among plants and industries in the costs of reducing the discharges of residuals, does not create the most efficient marginal cost of control by shifting the burden of regulation to those that can most cheaply perform.
2. Inflexibility
a. Dictates the means for achieving compliance, deters the use or development of other, lower cost means of limiting discharges.  Also, different and uncoordinated methods of regulation can be imposed for different pollutants within the same facility → inefficient.  
3. Inadequate incentives for innovation and pollution reduction
a. “Free” discharges within levels permitted by command regulations give improper incentives.  
4. Disproportionate burdens on new facilities and impediments to environmental modernization
a. Command strategies impose more stringent controls on new than on old sources, and penalize those existing industries that are more productive and profitable because they can “afford” more stringent and costly controls.  
5. Problems of governance (massive information gathering burden on the government)
a. Command regulation imposes massive information-gathering burdens on administrators and provides fertile ground for protracted and complex legal proceedings over the costs, benefits, and feasibility of specific command requirements.  It requires delegation to bureaucracies, creating problems of accountability and control.  
ii. Advantages of environmental tax and trading systems
1. Flexibility and cost-effectiveness
a. Because the behavior of any individual firm is not determined by the government, there is much more flexibility in the quantity of emissions and in the means of reduction.  Allows a wide-range of pollution control methods.  Firms can invest in residual reductions to the point at which the marginal costs of reduction equal the cost of the permit → economically efficient.  
2. Incentives for innovation and pollution trading
a. Gives competitive advantage to environmentally-friendly firms.  Because EIS imposes a price on all pollution generated, firms have more incentive to adopt less polluting methods of production, and products that are more polluting become more costly for the consumer.  
3. Regulatory “level playing field” and transparency
a. Different sources of the same pollutant, old and new, face the same price for discharge.  But, pollution tax rates can end up favoring some industries over others.  
4. Generating investments in environmental modernization
a. Generates investment flows that can be used to finance environmental modernization – upgrading older, higher polluting facilities with new resource-efficient processes.  This works on a global level, too, transferring technological innovation from developed, to developing countries.  
5. Governance advantages
a. The government decides the level of tax or the quantity of quotas issued, but the rest is basically up to the firm’s management in terms of the market.  
iii. Obstacles to Greater Use of EIS
1. Tradition: command and control has been the principal instrument to address pollution, thus while costly and clumsy, it has “worked.”
2. Entrenched interests: environmental regulators have a strong state in the command status quo; at the international level, diplomats and environmental ministries are often unfamiliar and suspicious of EIS.  Environmental groups fear that EIS will produce uncertainty and “loss of control” as well, i.e., citizen suits would be much reduced under EIS schemes.  
iv. Ethical objections:
1. EIS improperly commodifies the environment by treating it as an object of explicit economic calculus.  
a. But in reality, isn’t this already so?
2. EIS undermines normative foundations of environmental programs by appealing to self-interest and not to moral obligation.
3. Economic incentives license immoral behavior. 
4. EIS allows the rich to buy their way out of a common obligation to protect the environment. 
5. Response to ethical objections: think of it in terms of ends vs. means – using market-oriented means doesn’t necessitate market-oriented determinations of our environmental goals
v. Potential limits of tax and trading systems
1. Hot spots – distributional issues
a. The very flexibility that is allowed for individual sources can be a problem if the effects of the pollution are localized, and the firms use the flexibility to concentrate pollutants in areas that can be “bought” most cheaply.
b. Examples: Rule 1610 under the RECLAIM program [Regional Clean Air Incentives Market] (the world’s first urban smog trading program – in Los Angeles) 
i. The program said that firms could get “credit” by scrapping old cars.
ii. A number of oil companies bought up old cars to avoid having to control emissions on their plants.
2. How to prevent hot spots?
a. Regional caps: the use of trading combined with command and control systems [Enforcing NAAQS/SIPs in addition to trading system requirements] 
b. “Zoning”: the amount you can emit in a given region varies in order to ensure that hot spots aren’t created
c. Revesz’s proposal: trading based not on emissions but on amount of environmental damage being done
3. Operational issues
a. How to distribute permits, allowances, etc.  
e. Success stories of emissions trading programs
i. The lead phasedown
1. The economists in the EPA made the case for phasing out lead from gasoline because there was no net cost to eliminating lead and there were substantial health benefits.  But there was a political obstacle to simply using command mechanisms to get rid of the lead because the smaller refineries were having more trouble getting the lead out than larger firms.  Thus, the decision was made to go with a trading system so refineries that could get the lead out more quickly could sell it to those who were having more trouble.  Enforcement was not a big problem.
ii. Sulfur dioxide trading program adopted in the 1990 CAA Amendments  
1. It was used to showcase the potential for economic incentives, and to deal with the political impasse between the sources of economic pollution in the West and the transport of sulfur particles that resulted in sulfur deposition in the Northeast and the East.  This is because the sources in the West could meet the local NAAQS, but through the use of tall stacks, they could “export” the pollution elsewhere.  This system dramatically decreased the cost – 50% or more.  It also eased the burden on the Midwest states by giving them some valuable resources (pollution allowances).  Allowances were allocated based on fuel input (electricity conduction), not on current emissions.  In this way, a pollution controlled plant in the Northeast would get as many allowances as the higher-polluting plants in the Midwest.  The cost-savings were sort of a dividend that could be distributed to cushion the burdens.  Sulfur dioxide emissions are easy to monitor.  There were stiff penalties for breaking the allowances. It is a big success in administration, too, because there are just 20 people that run this program.  

2. Description of program

a. Penalties: if emissions per utility exceed the allowances, the utility is subject to automatic financial penalties, at a price above the expected marginal cost of controlling emissions.  Also, the utility will have to reduce its emissions below its allowances in the year following the violation in an amount needed to offset the previous year’s excess emissions.  
b. Allowances are not issued to new sources – they need to buy allowances from existing sources.

c. Allowances are issued to utilities yearly, and “banking” (saving unused allowances for that utilities’ future use, or selling to others for future use) is allowed.

d. To facilitate the market functioning, the EPA is required to withhold 2.8% of the allowances that existing utility units would otherwise receive and place them in reserves for direct sale or auction.  

3. Benefits of the SO2 Program

a. Allows units flexibility in deciding how to reduce emissions.  

b. The Act assures that total national loadings of SO2 from utilities will be reduced over time.

c. Saves money: the flexibility afforded by the Amendments and the opportunity to earn profits by reducing emissions and freeing up allowances for sale are expected to reduce the cost of achieving the 10 million ton reduction from $5 billion/year to $4 billion/year or less.

4. Drawbacks

a. Does not ensure that any particular unit will achieve any particular level of control

b. Problems with achieving market efficiency in trading scheme:

i. Internal trading

ii. State control

c. Could lead to geographic “hot spots” leaving certain areas with far less pollution control

XIII. Reflexive Law
a. Basics
i. Reflexive law involves forms of information disclosure.
ii. Governmental influence is even more removed than in EISs – instead relies ultimately on people’s reactions to information.
iii. Aim of reflexive law = to promote the internalization of environmental norms by firms and other organizational actors as opposed to directly controlling their external conduct; the goal: “ecological self-organization.”
iv. “Reflexive law seeks to address these various shortcomings in direct regulation through alternative means for aligning the incentives of organizational actors with the views and concerns of other societal stakeholders in order to appropriately advance societal goals”(495).

v. The theory of reflexive law argues that formal law is the first generation paradigm of law; the market, constituted by private law rules of property, tort and contract, and driven by individual motivations, is classic formal law.  The next evolution or stage of law is substantive law; the paradigm case is command and control regulation.  Reflexive law concerns structures and process; it seeks to coordinate the goals and activities of the various elements of society. 

vi. Government’s role, in a reflexive perspective is to ensure that appropriate information is generated, conveyed and exchanged.  Instead of focusing on what rules to adopt (as in formal law) or what conduct to require (as in substantive law), government focuses on the how to integrate society’s goals, as represented by the views of various stakeholders, into organizations’ decisionmaking, and vice versa. 
vii. Philosophy: Organizations should be regarded as essentially self-regulating organisms whose conduct is shaped by the norms, individuals, and relational networks embodies within it.  The government shouldn’t police, but should instead create incentives and support for organizations and their personnel (through establishing communication channels and other structural arrangements) to internalize environmental goals as goals of the organization.  Self-government is seen as the end result of the evolution from law agent’s roles of creating individualist-centered general rules (rule-based), to issuing particular regulations dictating specific conduct (substantive), to being structural engineers of communicative systems encompassing organizational and individual stakeholders (reflexive).  
b. Disclosure to others
i. Mandatory (neutral or negative information)  
1. TRI [Toxic Release Inventory]
a. Congress’s intention in making information about releases of toxic chemicals available was to enable the public to exert pressure on companies to reduce emissions.  
b. Clearly had an impact – firms did not want to be among the dirtiest companies.
2. Proposition 65 [CA – lead reduction]
a. Mandates
i. You can’t discharge any toxic substance in water.
ii. You can’t expose consumers to any toxic substance unless you warn them
1. The sanction is the warning itself: companies change their practices (to not expose consumers to toxic substances) because they know the warning would drive away consumers.  
2. The incentive is the possibility of bad publicity.  
3. Critiques of negative disclosure requirements
a. Fear that government mandated warnings are uninformative (fail to accurately convey the type and magnitude of the risk) and alarmist.
b. Additional reporting requirements create increased costs.
c. Too much information may cause consumers to disregard all warnings. 
d. Firms might manipulate the way in which disclosure requirements are framed in order to gain competitive advantage.  
ii. Voluntary (positive information)
1. Eco-friendly labels 
a. Requires consistency of standards, reliability.
b. Requires increased consumer awareness about the existence and purpose of environmental labeling to be successful.  
c. Examples
i. Green Seal (independent non-profit)
ii. Energy Star (EPA-sponsored)
iii. Problems
1. Information, even if perfectly collected and disseminated, depends on the willingness and ability of individuals to process the information and act on it.  People have limited time, energy, and attention, so communicators have to digest, simplify, and summarize the information in order to communicate effectively.  This leads to possible distortions or omissions.
c. Internal disclosure
i. Government measures encouraging organizations to voluntarily adopt internal environmental auditing systems.  Emphasizes creating structures and processes to align incentives rather than achieving specific outcomes.
d. Benefits of reflexive law
i. Relies on social feedback mechanisms to provide incentives to operate (to consumers, investors, local communities, etc.)  

ii. Businesses have social, as well as economic, franchises, and firms that are seen as polluters will have their “stock” go down.  Dealing with a bad reputation is a cost.  It is hard to pinpoint how a bad reputation will hurt you, but it will.

iii. A way of raising environmental consciousness  
iv. Government is not dictating the substantive norms of conduct (and thus its information gathering costs are less), but these norms are emerging out of the interaction between firms and constituencies.  
XIV. Administrative Law and Regulation: History and Prospects
a. The Evolution of U.S. Administrative Law
i. The Common Law Model
1. Our early admin law relied primarily on common law actions by citizens against regulatory officials as a means for judicial review of administrative legality.
ii. The Traditional Model of Administrative Law
1. Under which agencies were required to conduct trial-type adjudicatory hearings before adopting rate orders or other regulatory requirements.  Courts scrutinized an agency’s fact-finding based on the hearing record and determined whether the imposed requirements conformed to statutory authority.
iii. The New Deal Model of Regulatory Management
iv. The Interest Representation Model
1. Basic changes in admin law were made in the late 1960s in response to three interrelated developments:
a. Widespread acceptance of Ralph Nader’s critique that regulatory agencies had failed to protect the public and were “captured” or otherwise dominated by regulated industry.
b. The rise of public interest law through the proliferation of new legal advocacy groups in environmental, consumer, civil rights, labor, and other fields.
c. A new wave of environmental, health, safety, civil rights, and other social regulatory programs adopted by Congress as part of a “rights revolution.”  
v. Analytic Management of Regulation
1. Short of outright deregulation, the cure is to discipline regulatory decisionmaking and eliminate unjustified regulation through cost-benefit analysis and centralized review and oversight in the executive office of the President.  
XV. Statutory Interpretation
a. Overview
i. Elements of statutory interpretation
1. Sources and methods
a. Text of statute
b. Extrinsic sources
c. Substantive principles or canons of statutory interpretation
d. Administrative interpretation by agencies responsible for implementing the statutes
b. Theories of statutory interpretation 
i. Textualism
1. Two kinds
a. The statutory text is the sole legitimate source – don’t inquire into what the legislature meant, only what the statute means.
i. Words of the statute are the only thing that has gone through the Constitutional legislative process.
b. Use text as the best guide to the intent or purpose of the legislature. 
2. Canons of statutory interpretation
a. Noscitur a sociis – interpret a word or phrase in relation to the other words in the text that are associated with it
b. Epressio unis et exclusion alterius – an enumeration of specific items in a statute carries the negative inference that other specific items not mentioned are excluded
c. Give effect to opposite pairs: and/or, may/shall
d. Interpret a statutory provision in relation to the entire statute, including definitions in other relevant provisions and the overall structure
3. Principle: we have a government of laws, not of me
4. Problems with textualism
a. Statutes do not provide a complete source of determinate meaning: indeterminacy of the text – fails to provide answers to ambiguities, gaps, mistakes, etc.
i. Danger that judges will use textualism as a cover: that they will say the “text” says this when it is really just the judge’s own opinion.  
b. Meaning is contextual, and because current society is different from the historical context in which the statute was created, the statute may give the wrong answer for the current social context – new situations arise and/or we have new information.  
i. The application of the statute to this new situation may lead to a result contrary to the purpose that Congress had in mind when creating the statute.  [Tension between being an “originalist” (going back to the original intent of the legislature) and being a “textualist”]  
ii. Congressional (legislative) intent
1. Types

a. Actual intention of all the representatives who voted for the statute

b. Conventional intent – views represented in committee reports and in statements by the bill’s sponsors

c. Imaginative Reconstruction (Posner) – imagine you are talking to legislators at time of enactment and reconstruct how they would have answered the interpretive question, given their values and concerns
2. Rely on
a. Committee reports;
b. Floor debates, especially speeches by sponsors; and
c. Hearings;
d. General circumstances surrounding introduction of the legislation;
e. Model or borrowed statutes
3. Model: Court as agent of the legislature; fidelity to the enacting body, rather than the text as such.
a. What was the meaning of the statute as understood by the enacting legislature?
4. Structural effect: Likely to reduce the power of the court – some of the issues left unresolved in the text are likely to be addressed through legislative history – keeps the focus on the legislature 
5. Pros of Intentionalism
a. Legislature is lawmaker and courts are its agents, so democracy requires that judges don’t make laws but instead further the will of elected representatives.
6. Problems with Congressional Intent
a. Principle – there is no collective, common intent 
i. Legislators support bills for a variety of motives (i.e., interest group pressure, party loyalty, etc.)
ii. Committee members and bill sponsors are not necessarily representative of the entire legislature
iii. One cannot accurately recreate the historical context of past legislatures because one’s reconstruction is based on one’s own values
b. Legislative reports don’t go through the legislative process – statutes do
c. Fair notice – people rely on the text of statutes
d. How far can legislative history take you – what does one do when it conflicts with the text of the statute?  
e. As circumstances change over time, the text may be flexible enough to be interpreted so as to follow the times.  However, the legislative history may be more “stuck” in the time in which it was created.  
f. Legislative history must be used carefully, responsibly, and not selectively.  
iii. Statutory purpose (Purposivism)
1. Every law has a purpose, so ambiguities are best resolved by identifying the purpose and deducing the interpretation of the statute that is most consistent with the purpose.  
2. Model: Statutes as launching of projects to achieve public purposes
a. Statues must adapt to changing circumstances, values, knowledge, etc.
3. Sources: here courts will look to a wide variety of sources
4. Pros of Purposivism
a. Professes to be faithful to the principle of legislative supremacy
5. Problems with statutory purpose
a. Often statutes represent conflicting purposes and legislative compromises
i. Statutes sometimes don’t have a purpose except as a backroom deal between rent-seeking groups and reelection minded legislatures.
b. Purposivist approach might undo a precisely calibrated deal worked out in the legislative process
c. Public choice theory posits that “rational” legislators responding to rational interest groups will not, in fact, produce purposive statutes.
d. Economic game theory suggests that nothing more than who controls the legislature’s agenda determines legislative results
e. Interest group theory suggests that much legislation simply distributes benefits to well-organized groups, typically at the expense of the general public
iv. Background norms and understandings/Substantive principles/Clear Statement norms
1. Informs but does not displace the other three approaches.
2. Dworkin’s theory of legal integrity: as far as possible, different parts of the law (including statutes) should be interpreted consistently with one another and relevant background norms to achieve the best possible “fit” so as to protect important substantive or institutional values.  A statute will be construed consistently with established principles unless the legislature has clearly expressed its intent to depart from it [clear statement norms]. 
3. The courts try to integrate the statutes into the larger fabric of the law.  The statute should be interpreted in a way that is consistent with the strong background norms on which the entire legal structure is based, grounded in such principles as the de minimis principle or delegation of power doctrine.
a. If there is any ambiguity, statutes will be interpreted to be in consonance with these background principles.  
b. If Congress is clear enough, the courts will interpret the statute according to the clear statement of Congress, but if they are not clear, the courts will interpret according to the background principles of law.  
4. Substantive principles – interpretation to avoid constitutional problems (Benzene, Meatcutters)
5. Institutional norms – transparency, accountability, presumption of the availability of judicial review, presumption that Congress does not intend that federal regulation will intrude into traditional state responsibilities
c. Examples of theories of statutory interpretation in use:
i. Textualist

1. Babbitt v. Sweet Home Chapter of Communities for a Great Oregon (1995) 

a. [§9 of the Endangered Species Act makes it unlawful for any person to “take” any endangered or threatened species.  The Secretary of the Interior promulgated a regulation that defines the statute’s prohibition on takings to include “significant habitat modification or degradation where it actually kills or injures wildlife.”]

b. Result: The Secretary’s interpretation of the statute (the meaning of “harm” in its context) is reasonable and should thus be given Chevron step 2 deference.

c. This definition of “take” to include “harm” to include activities not directed at members of a species but that had an effect on the habitat that affected the species has potentially enormous consequences on land uses in general, because it means that any land-related activity, if it affects the habitat of a protected species, is a violation of that statute.  

d. Dissent: Scalia argues that “take” is action for the purpose of exerting control or force or threat of force over a particular animal or animals.  Thus, he feels that “harm” in this context must be read in a more limited sense because of its placement in the enumerated list of definitions of harm.  (“Words take their meaning from their companions.”)  

i. Best argument against the majority: “no elephants in mouse holes” – Congress wouldn’t give EPA such a wide-ranging power in such an unclear way.  

e. Stewart thinks this case should have been decided under Chevron step 2 rather than under step 1.  

ii. Congressional intent

1. FDA v. Brown & Williamson Tobacco Corp. (2000)  
a. Result: The FDA’s claim to jurisdiction contravenes the clear intent (though not the clear language) of Congress, and thus, the agency interpretation was overturned.

b. Public choice analysis – Congress wouldn’t have intended to write a statute that would lead to regulation of tobacco as a drug.

i. In this case, the Court concluded that Congress clearly intended to exclude tobacco products from regulation under the FDCA.  When the legal issue in question is of profound political or social importance, it is less likely that Congress would have delegated its resolution to an agency, and therefore the Court is likely to be more reluctant to find statutory ambiguity that would result in a presumption of such a delegation.

c. Breyer (dissenting) 

i. Textualism – Tobacco products fall within the scope of the statutory definition of “drug” and “drug delivery device”, read literally, which FDA are supposed to regulate under the statute.

ii. Purposivism – The statute’s basic purpose [the protection of public health] supports the inclusion of cigarettes within its scope.

iii. Purposive
1. Kmart v. Carter Inc. (1988)

a. [Section 526(a) of the Tariff Act of 1922 prohibits into the U.S. any “merchandise of foreign manufacture if such merchandise of . . . bears a trademark owned by a U.S. corporation without its written consent.  A Customs Service regulation provided that this prohibition did not apply to the import trademark licensed goods manufactured abroad.]

b. Result: A majority of the justices invalidated the regulation and contrary to the statute’s plain meaning.

c. Reasoning: Nothing in Brennan’s example suggests that we can simply disregard a phrase whose unambiguous application produces a result that is not at all absurd but merely (in Justice Brennan’s estimation) beyond the contemplation of the enacting statute.

d. Brennan (dissenting): Asserts that the Court has the power to decline to apply a statute to a situation that its language concededly covers, not on the ground that failure to infer such an exception produces an absurd result, but on the ground that, if the enacting Congress had foreseen modern circumstances, it would have adopted such an exception, since otherwise the effect of the law would extend beyond its originally contemplated purpose.

2. Public Citizen v. Young (1987)
a. Issue: whether the FDA could allow an exemption to the literal language of the Delaney Clause for trivial or “de minimis” risks.  

b. Reasoning: This question is based on the reasoning that notwithstanding the plain meaning of a statute, a court must look beyond the words to the purpose of the act where its literal terms lead to absurd or futile results.  Unless Congress has been extraordinarily rigid, there is likely a basis for an implication of de minimis authority to provide an exemption when the burdens of regulation yield a gain of trivial or no value.  But the doctrine obviously is not available to thwart a statutory command; it must be interpreted with a view to “implementing the legislative design.”
c. Result: The court ruled “no” – there could be no de minimis exception in this statute.  
d. The agency interpretation was therefore not upheld.

e. If Congress is clear enough (as it was in this case), a background norm can be overridden.      
d. Public Citizen v. United States Department of Justice (1989)

i. [The DOJ regularly seeks advice from the ABA’s Standing Committee on Federal Judiciary regarding potential nominees for federal judgeships.]

ii. Issue: Whether the Federal Advisory Committee Act (FACA), as amended, applies to these consultations and, if it does, whether its application interferes unconstitutionally with the President’s prerogative under Article II to nominate and appoint officers of the United states; violates the doctrine of separation of powers; or unduly infringes the First Amendment right of members of the ABA to freedom of association and expression.

iii. Holding: FACA does not apply to this special advisory relationship.
1. (Therefore, the Court does not reach the constitutional questions presented.)  

iv. Kennedy (concurring) 
1. Issue #1: Kennedy cannot join the Court’s conclusion that the FACA does not cover the activities of the ABA’s Committee (b/c he cannot accept the method by which the Court arrives at its interpretation of the FACA).  

2. Issue #2: The extent to which Congress may interfere with the President’s constitutional prerogative to nominate federal judges.

a. The application of FACA to the Government’s use of the ABA is unconstitutional.  

b. Kennedy concurs in the judgment of the Court because, in his view, the application of the FACA in this context would be a plain violation of the Appointments Clause of the Constitution.  

i. The application of the statute encroaches upon a power that the text of the Constitution commits in explicit terms to the President.  

1. No role whatsoever is given either to the Senate or Congress as a whole in the process of choosing the person who will be nominated for appointment.  It is also plain that the application of FACA would constitute a direct and real interference with the President’s exclusive responsibility to nominate federal judges.  

2. The mere fact that FACA would regulate so as to interfere with the manner in which the President obtains information necessary to discharge his duty assigned under the Constitution to nominate federal judges is enough to invalidate the Act.  

XVI. Concluding Reflection on the Administrative and Regulatory State
a. American Trucking Ass’ns, Inc. v. EPA (D.C. Circuit) (1999)  
i. Facts: in 1997, the EPA issued new rules revising primary and secondary NAAQS for particulate matter and ozone.
ii. Issues
1. Nondelegation
a. The Circuit Court finds this delegation unconstitutional on the basis that it lacks an “intelligible principle.”  
i. The nondelegation doctrine is about control and accountability.
ii. Whether a statute has an intelligible principle to guide agency discretion is a matter of statutory construction, not something that can be saved by the agency’s interpretation of the statute.
iii. Breadth of delegation can be understood as two variables:
1. Magnitude of power granted
2. Degree of policy discretion
b. Additionally, the EPA did not provide a “determinate criterion” for its decision as to where to set the NAAQS.  
i. The Court suggests that the EPA set self-drawn boundaries to make the statute’s delegation constitutional.  
2. Cost-consideration
a. §109 does not permit the use of economic considerations in setting the standards (court affirms the Lead Industries line of cases)
i. The text is clear
ii. Reference to MCI – Congress doesn’t make fundamental changes through little tiny wrinkles in the statute (“there are no elephants in mouse holes”-argument)
1. In other parts of the Act, Congress explicitly includes consideration of costs; Congress wouldn’t imply something here that they have explicitly stated elsewhere in the statute.
iii. Tatel (dissenting from Part I)
1. “Although this court’s opinion might lead one to think that section 109’s language permitted EPA to exercise unfettered discretion in choosing NAAQS, the record shows that EPA actually adhered to a disciplined decisionmaking process constrained by the statute’s directive to set standards ‘requisite to protect the public health’ based on criteria reflecting the ‘latest scientific knowledge’”(620).

2. EPA gave rational explanations for the level it selected (.08ppm).  

a. The most certain ozone-related effects below this level are transient and reversible (in contrast to those effects above).

b. The level should not be set below naturally occurring background ozone concentrations, in order to ensure that if a region surpasses the ozone standard, it will do so because of controllable human activity, not because of uncontrollable natural levels of ozone.

3. EPA offered an equally reasonable explanation for the fine particle pollution standard.
b. Whitman v. American Trucking Assn’s, Inc. (Supreme Court) (2001) 
i. Issues
1. Whether §109(b)(1) of the CAA delegates legislative power to the EPA
2. Whether the administrator may consider the costs of implementation in setting NAAQS under §109(b)(1)  
ii. Majority opinion (Scalia)
1. Nondelegation
a. The majority opinion rules that the delegation is not “legislative” in nature because it provides an “intelligible principle” for the agency to follow.  
b. Trucking argues that “public health” should have a secondary meaning, but Scalia says such a definition that includes economic measures would make no sense within the context of §109(b)(1).
c. “Requisite to protect public health” is a fine intelligible principle.  The scope of discretion §109(b)(1) allows is in fact well within the outer limits of nondelegation precedents (Benzene, American Textile, etc.).  In short, the Court has “almost never felt qualified to second-guess Congress regarding the permissible degree of policy judgment that can be left to those executing or applying the law.”
i. Therefore, the Court reverses the Court of Appeals decision to remand for reinterpretation that would avoid a supposed delegation of legislative power. 
2. Consideration of costs
a. The Court affirms the judgment of the Court of Appeals that costs may not be considered in setting NAAQS.  (In doing so, affirms Lead Industries.)  
iii. Thomas (concurring)
1. Believes that there are cases in which the principle is intelligible and yet the significance of the delegated decision is simply too great for the decision to be called anything other than “legislative.”

2. Doesn’t think the intelligible principle doctrine serves to prevent all cessions of legislative power; in a future case he would address this point.

3. There may be an intelligible principle and yet it can still be too great a delegation.  
iv. Stevens (concurring in part and in the judgment)
1. It’s wiser and makes more sense to admit that agency rulemaking is legislative power.  As long as the delegation provides a sufficiently intelligible principle, then there is nothing unconstitutional about it.  
2. Breyer (concurring in part and in the judgment)
3. The legislative history indicates that §109’s language reflects a decision not to delegate authority to consider economic costs.  The statute also provides enough discretion to avoid the extreme results that many fear (de-industrialization).
4. In his opinion, Breyer suggests that a statutory canon should be created that when there are silences or ambiguities, CBA should be read-in.  He still agrees with Scalia, however, that in this case, CBA is specifically precluded.  
c. Four basic means for courts to address situations/stimulate adoption of more determinate standards
i. Courts invalidate the statute as an unconstitutional delegation, creating incentives for Congress to adopt more determinate standards.
1. Schechter, Panama
ii. Courts aggressively use substantive canons (clear statement principles) to "interpret" the statute so as to provide determinate standards (Benzene)(query --what substantive canons should be used)
iii. Invalidate the statute as an unconstitutional delegation unless the agency uses its Chevron Step 2 authority to adopt a more determinate standards (Williams’s opinion in American Trucking), creating strong incentives for the agency to adopt such a standard.
iv. Adopt a meta-principle of statutory interpretation (building on Chevron) requiring the agency to use its Chevron Step 2 authority to adopt a more determinate standard.
1. Chevron v. NRDC
v. Alternatively, the court may abandon the effort to force adoption of a more determinate standard, and police agency exercise of discretion on a case by case basis under the (primarily) "procedural" version of the arbitrary and capricious standard of review. This does not assure adoption of a determinate, predictable standard because the agency will have substantial leeway to issues flexibly on a case-by-case basis, so long as it provides "reasoned justification." Differences in factual circumstances and context from situation to situation will almost always enable the agency significant policy flexibility.
1. Nova Scotia
d. Evolution of U.S. administrative law
i. Common law model
ii. Traditional model of administrative law
iii. New Deal model of regulatory management
iv. Interest representation model – hard look review
v. Analytic management of regulation – OMB 
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