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Tort:  wrong, harm caused by one or more persons to person or property of another

Recovery = 
Δ breached duty of care to Π

actual injury suffered by Π

injury caused by Δ's conduct

damages

Π must prove above for prima facie case

I.  INTENTIONAL TORTS
Elements of Π's prima facie case for intentional:

1. Δ's conduct and state of mind, breached duty of care

2. injury to Π

3. Δ's conduct caused harm

4. Damages

A. BATTERY:
1. Δ acts for the purpose of causing or knowing to a substantial certainty that an act will result in a harmful or offensive touching/contact

2. Action results in such contact

Scope of liability:  if action harmful or offensive, and purpose there, Δ liable whether intended harm or not, foreseeable or not.

Vosburgh v. Putney:  no question of intent, but purpose of intending touching:  doesn't matter whether foreseeable

Garrett v. Dailey (kid pulls out chair):  question of intent, add "knowing with substantial certainty"

B. Assault
Restatement:  Δ acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such conduct, and the other is thereby put in such imminent apprehension!

C. Trespass
Δ acts as an invasion of property interests of Π, intentionally, of course

D.  AFFIRMATIVE DEFENSES to Intentional Torts
Burden of proof:

burden of producing evidence for prima facie case = Π

burden of persuasion, either:  preponderance of evidence wins

if Δ can prove and affirmative defense, judgment must be for Δ despite evidence, bar recovery
no
1. CONTRIBUTORY/JOINT FAULT
Vosburgh:  could have taken care

Π entitled to expect they are not subjected to actions by Δ

NO DEFENSE
yes
2. CONSENT
Mohr v. Williams:  no consent, no right to operate, consented to other ear??, not specific enough!

Implied consent, in line for shot

Emergency consent:  unconscious, need medical care

Substituted consent : for incompetent, not viewed highly, right to die for vegetables?

Burden of proof on Δ, better access

If Π had to disprove each time, harder to bring action and protect autonomy

Consent INEFFECTIVE if: coercion, fraud, minor involved, Π not aware of conduct, against public policy (suicide pact)
no
3. INSANITY
McGuire v. Almy:  not recognized for intentional, when clear intent still there... (knew she was hurting someone...)

possibly if Δ delusional, then no intent...

Why no defense?

Π should be compensated, incentive for those responsible, insane hard to prove...
yes
4. SELF-DEFENSE
Courvoisier v. Raymond:  S-D ok, when decision to use and amount of use are reasonable, by jury standards, to prevent perceived harmful contact

Why?  we want you to act like that, we would too...  so YES, under reasonable person standards!

Criteria: 1) person believed they were under assault, 2) belief reasonable
yes
5. "NECESSITY"
Ploof v. Putnam: ok to trespass in order to prevent harm to oneself or property  (Δ lost, not ok to push boat off to destruction to save own dock...)

Vincent v. Lake Erie:  ok to trespass and keep boat moored at dock, but by reattaching (affirmatively acting to stay attached) they must pay the damages that they incurred!

II.  ACCIDENTAL HARMS: Historical and Analytical Foundations of N andSL
A.
Historical Foundations!

royal justice, one writ of trespass vi et armis (by force of arms)... contra pacem regem (against the King's peace), basis of royal jurisdiction!

Thorns case:  Δ cut thorns, fall on Π's property, Δ goes to retrieve, Δ liable because Δ used force by cutting thorns and entered Π's land, trespass

Situations arise where no vi et armis: in-action, consequential, neglect

Π must select specific writ:  had then to decide between TRESPASS or CASE (indirect); and Δ could only use one defense

Not like today, many theories for liability; many defenses to each one!!

Prob. btwn. case and trespass:  SQUIB case (p74) direct or indirect? 

19th Cenutury:  FORMS OF ACTION DISAPPEAR!!

B.  ANALYTICAL and DECISIONAL FOUNDATIONS!

English common law view:  apply strict liability

HOLMES:  The Common law
Negligence should govern most things with strict liability still existing somewhat

2 candidates for general use of liability:

Liability based on fault; not living up to socially acceptable rules of behavior

Liability for injury caused by Δ action, conduct (voluntary)

Agrees with #2 mostly:  need infinite causal chains, society benefits from action, SL can cut out the actions!

NEED:  moral responsibility = choice = foreseeability

law as guide to conduct = choice = foreseeability

shifting loss through litigation is expensive, necessary evil to guide conduct

Dominant , Normative Theories on Tort Law:

1. DEONTOLOGICAL: 
Corrective Justice:  bi-polar, focuses on relationship btwn Δ and Π.  Defines scope of injured's rights and actor's correlative duties.  Pymt required when actor breaches Π's rights, to restore pre-injury moral equilibrium.

- negligence standard in all cases, only liable when fails to observe comm. standards

- SL: Δ who acts and causes harm to innocent should pay

- Δ liable for voluntary harms subject to defenses

Distributive Justice:  distribution of benefits and costs associated with social and economic activity.  Pymt required when Δ's activity causes unjust distribution, to restore!

- distribution of benefits and burdens or risky activity

2. Consequentialist, Welfare Based Theories:  not on justice btwn parties, but overall utility or economic welfare of members of society by minimizing costs of accidental harms. Should be structured to minimize the sum of following costs:

- cost of accidental harms

- caretaking costs

- risk bearing costs

- litigation and other admin costs

Posner = negligence standard; Shavell = SL at least in some circumstances


INITIAL FACTORS that may be relevant in determining whether accidental harms should be governed by N or SL

1. Causation:  harm to Π DIRECTLY caused by Δ's voluntary act?

2. Location of Parties Activities (own property, 1 and 1, public way)

3. Nature of Parties Activities (nothing, something, active, in-active)

4. Structure of Potential Injury/Caretaking 

Unilateral Harm, Unilateral Care: 

strongest case for SL, both standards induce same level of caretaking

Unilateral Harm, Bilateral Care

dominant rule is negligence except for abnormally dangerous activities

Bilateral Harm, Bilateral Care

negligence is most effective; both will take precautions, both liable for negligence of themselves (contributory...)


Brown v. Kendall: two dogs fighting, Π gets in way of Δ breaking them apart

but  Π must now show negligence, here, contributory neglingence is defense

MUST show lack of DUE CARE by Δ!

Rylands v. Fletcher:  reseviour created to collect water, leaked into mine

BLACKBURN's TRUE RULE:  When a person brings or keeps something dangerous on his land that could create mischief, he is prima facie liable for all damages as a natural consequence of its escape (exceptions: act of God, contributory negligence)  (Holmes = "foreseeability, could create mischief"?  could argue...)

American Court Rejects full SL:  indusrialization is a positive aspect, don't want to overdeter; if behaving in a way society encourages, don't want to find liable!

Brown v. Collins, ordinary care, horses scared is no liability

British continue to use:  

Powell v. Fall: sparks from highway onto hay

Louisville v. Sweeney: trespass and injury

MODERN USAGES:

Stone v. Bolton: cricket ground, Π hit on head. = NEGLIGENCE standard

against Blackburn, but Π on a public way, risk extremely small, Δ not liable!

QUESTION of where plaintiff was:  own land, public way, as well as Δ

Hammontree v. Jenner:  (inconsistent) Negligence when crashes into shop (epileptic seizure...)

III.  NEGLIGENCE!!!! - serves to limit liability

Π's prima facie case for negligence:

1) Δ breached duty of care or obligation to Π

2) Injury

3) Causation (In Fact & Proximate)

4) damages

Struggle with idea of DUTY, how to define or find


A. Reasonable Person
Has Δ lived up to standards and average capacity of a reasonable person?

HOLMES:  dilemma, two points btwn. no fault and SL = MIDDLE GROUND = believes courts should apply objective standard of care based on a hypothetical average, reasonable person, b/c in society, there's some sacrifice of individual peculiarities for general welfare (also to prevent fradulent defenses):  if your clumsy, sorry...

Vaughan v. Menlove:  haystack on Δ' property set on fire, set Π's property on fire

BEST JUDGEMENT IMMATERIAL!! (objective reasonable person standard)

EXCEPTIONS to "objective reasonable person standard":
LOWER STANDARD OF CARE
Children in Childrens' Activities (not if acting in 'adult' activities)

Temporary Unforeseen Insanity Attacks (epilepsy when not foreseeable (Breunig)

Physical Handicap (Fletcher v. City of Aberdeen)

(should it apply to elderly - no, they should know if they can't handle something like driving, see. Roberts v. Ring;  kids don't know better, and handicapped people only when they are not in a dangerous activity)

HIGHER STANDARD OF CARE
professionals and experts; doctors, etc.

held to "reasonable professional" standard

Dever v. Rio Grande RR = also, wealth is immaterial!!

B.  CALCULUS OF RISK!!  (BPL)
Blyth v. Birmingham Water: severe frost causes pipes to burst; probability of harm too slim even if slightly foreseeable

WHEN probability of harm is too small, Δ not liable if reasonable man would not have taken precaution

Eckert v. LIRR - Π killed when saving baby's life on tracks, reasonable person would have tried to save child's life, even at fear of loss of own:  100% chance of baby's death w/out action, 100% own life saved vs. x% chance of saved both vs. x% chance of death to one or both, weighed risks

Must weigh RISKS and TAKE ACTION to reduce total net risk but court takes into account of saving the life of another and will weigh it with more lenient standard, esp. when decision must be made suddenly...

Cooley v. Public Service:  Δ power company did not have to put basket under wires to stop Π's hearing to be lost on telephone:  b/c it would have imposed greater cost and risk

If taking certain precautions would cause greater risk and less benefit to more people, Δ doesn't have to take such precautions!

Osborne v. Montgomery:  Δ left car door open, Π riding bicycle ran into it!  no instructions on "ordinary care"

Premise of liability to weigh societal interests against risk created by particular conduct, must weigh if actions conform to what a normal person in society would do, and be encouraged to do, acts that cause harm but conform to mass of mankind, may not be negligent...

US v. Carroll Towing Co.:  Δ liable for barge accident b/c he should have kept bargee on board during working hours


"HAND RULE":  must take precaution IF 

B (burden) < PL (Probability x cost of loss/injury)
when cost of precautions justified precaution (cost less than cost of injury!)

not always easy, how do you put number on life?  how do you account for risk aversion?


Rinaldo v. McGovern:  Δ not liable for golf ball thru Π's windshield, no duty to warn, no causal ethicacy


THE CALCULUS:   In NEGLIGENCE:  Trier must:

1) Identify RISKS to others that Δ KNEW or SHOULD HAVE KNOWN

2) Determine MAGNITUDE of risks (PL)

a) Probability

b) Amt. of Harm 

3) Identify PRECAUTIONS available to Δ that he knew or should have known (B)

cash outlay, disutility, risks to others

4) Determine whether failure to take precautions UNREASONABLE

compare B and PL

(In SL no need to look at amt of harm:  Δ has done own calculus)


Policy reasons to limit liability to unreasonable risk only:

People not liable for harm that results from reasonable risks b/c risks are recipricol.  Non-recipricol place undue burden on others and people who take such risks are liable for resulting harm

C. CUSTOM:  can be used by Δ or Π
= Habitual business practices specific to a certain trade or field

Custom of the trade used to be an affirmative defense to negligence but now is only one factor to be considered, not dispositive.

can help define a reasonable and appropriate standard of care...

Titus v. Bradford:  guy fell off RR train, narrow gauge tracks: argues negligence:  Δ says he knew custom of using trains on different tracks, assumed risk by employment

Compliance w/ custom here:  No negligence!

Mayhew v. Sullivan Mining Co.:  hole dug in mine, contractor Π falls in!: yes Negligence

No Custom, must provide due safety for those INViTED on property and unfamiliar with practice

CUSTOM IRRELEVANT WHEN IT COMES TO TAKING DUE CARE!

The T.J. Hooper: even though no standard to have radio, Δ tugboat liable for not having, injury could have been avoided with radio

Δ can still be liable even though precautions are at forefront of custom for industry!

TODAY: MIDDLE GROUND FOR CUSTOM:
Titus: conclusively shows negligence

TODAY!!!:  relevent evidence for trier
Mayhew:  not admissable

D. STATUTORY VIOLATIONS!
statutes supplement tort regulatoriness, create standards for risk-creating things!

interaction btwn tort system and criminal system

Theories:  
private right of action under statute: implicit/ explicit

incorporate statute requirement as a standard of care in common law tort action (negligence!!)


What weight to give statutes in determining negligence?

1) negligence per se:  conclusively resolves negligence

2) prima facie negligence: more than mere evidence, enough evidence to get to jury

3) evidence of negligence: jury not obliged to totally count... Δ and Π must try to show...

considerations of weight:  subsequent statute, rigidness, inflexibility...


Osborne v. McMasters:  Δ didn't label poison, Π died

2 Requirements for using statutory violations:
1) Π within protected class

2) injury w/in type that statute wants to protect!

breach of duty to category of persons by risk sought by statute to be avoided!!!!!

Gorris v. Scott: sheep die, not of disease but being washed off, NO!

can occasionally read inferences of protections into statutes...

some statutes specifically bar recovery for violations in tort... keys in car....

Vesely v. Sager: Dramshop laws...Δ is seller of alchohol, Π hit by drunk who left Δ's bar...

statute stating violation to sell to intoxicated persons, ct. decides that is what statute meant to stop, found liable...., here, only proximate cause issue argued, found yes.  at new trial, Π would have to show she was w/in protected class, and risk

some states follow, to get compensation and impose liability, CA specifically overruled Dramshop Act...

Policy rationale: Ordinances which prohibit actions also set up negligence standards, to say otherwise = 'reasonable person' would break the law.

Causation can help limit liability (key and thief)

E. JUDGE AND JURY
jury = broad-based, representative decision-making party; checks judicial power (costly, prejudiced, complex trials difficult, no predictability

judge = provides predicatbility, lets jury know what they can do...

Control of Judge in 3 ways:

1) instructions on law:  jury answers questions of fact, judge tells them what LAW to apply, CAN APPLY NEGLIGENCE PER SE

2) rulings on admissibility of evidence - gatekeeping function

3) directed verdict:  judgment on evidence, not enough to go to jury (no prima facie, overwhelming...)

HOLMES:  judges have the certainty and can discern patterns based on jury findings...

Due care, ques. of law, norm of conduct = maybe for judge

BUT, content of negligence is community custom, need jury!

STOP, LOOK, LISTEN: fact, law?

Balitimore RR v. Goodman: Holmes, negligent as a matter of law, no jury can decide

vs.

Pokora v. Wabash: Cardozo: not always feasible, let jury decide if reasonable

F. RES IPSA LOQUITUR
"the thing speaks for itself" - can prove negligence from circumstantial evidence

Function: to help Π get to jury when no clear evidence (when you can't tell what happened)

Byrne v. Boadle: Π hit by flour bundle falling out of window.  no one saw anything


FOR RES IPSA: Must ESTABLISH:
1) event must be something that does not ordinarily occur in absence of negligence

2) event under EXCLUSIVE CONTROL of Δ

3) not due to contributory action by Π


Colmenares Vivas v. Sun Alliance: escalator stops, hurts Π

even though third party has contract, airport runs and should maintain...

likelihood of negligence: %Δ's conduct w/care x accident rate w/care = expected accidents w/care

compared to: %Δ's conduct w/out care x accident rate w/out care = expected accidents w/outcare

G.  VICARIOUS LIABILITY
Respondeat Superior: employer liable for employee w/out proof of negligence on employer! (Theory of Agency)

Bushey v. U.S.: admiralty case, drunk sailor opens valve, floods dock: navy liable!

related to enterprise, wouldn't be there except for connection with Δ!

Policy Arguments for RS:  supervisory, risk-spreading, incentive to monitor and hire good employees!  (Holmes disagrees!)

Limits: 
Frolic and Detour:  action well outside of agency agreement

Intentional Tort: depends on situation (sexual harassment?)

IV.  CAUSATION!!: need to show BOTH, But/For and Proximate...

A. CAUSE IN FACT!
But/for Causation: but for the Δ's action, the injury would not have taken place! (Δ will win if Π had injury prior to Δ's action or if Π's injury caused by some other factor.)

NYC RR v. Grimstad: no buoy for man who fell overboard and drowned

Π has to prove that it was more probable than not that the drowning would not have occurred with the buoy.  but for the lack of buoy, the man would have survived.  Here, no case, man could very well have drowned even with buoy! (evaluate different fact-pattern with care taken)

NOW: more discretion to jurors re: normal expereince, use

Richardson v. Richardson-Merrill: Π sues for birth defects from Benedectin: no statistical evidence of increased birth defects

no rational way of knowing that drug caused any more than other factors...

(one expert not enough when weighed against many)

Herskovitz v. Group Health Coop.:  lost chance of survival:  chance of survival decreased by 14% due to failure to detect.  

even if only 50% to begin with, still more chance than 36%.  Π should get to jury on causation (SJ had been granted for Δ)

Problem if no liability:  no incentive for hospitals to take care if risk of death more than 50%; no incentive for manufacturers when risk burden at 50%.

SYSTEM for but/for causation set at: MORE PROBABLE THAN NOT... (50%+) for Π

HANDOUT # 4
why do we need causation when Δ proved negligent:

1) corrective justice:  imposes liability for WRONGFUL injury, not necessarily wrongful if not cause...

B.  PROXIMATE CAUSE
even if but/for causation proven, may not be liable w/out proximate (generally left to court, not jury)

Questions:
1) how direct is causal link? how much time elapsed?

2) Nature of Intervening Factors?

3) Was harm w/in risk? Too freakish?

4) Foreseeable to Π?

Ryan v. NY Central R. Co.: Δ neg. operating track, fire to own shack, not liable when it spreads to  others b/c not forseeable:  TOO REMOTE!

Intervening Causal Factors:

Natural (tornado)

1) Careful Response to Dangerous Condition

2) Impulsive Response to Emergency

3) Intervening Negligence

4) Intervening Intentional/Criminal act

sometimes liable, sometimes, not

TWO TESTS: 

Directness
Forseeability
backward looking
forward-looking

Δ acted, causal chain = injury
from time Δacted, is it

? were there any intervening causes that
sufficiently foreseeable?

broke chain and responsibility

looks back from injury
starts at action

Alternative:  DUTY: examine whether injury was w/in category of risks that formed duty of care

ex. 
Gorris v. Scott:  boat owner under duty to protect sheep, also from falling off boat!

Berry v. Sugar Notch:  speeding, but tree fell on: by Foreseeability: NO LIABILITY: risks to speeding are from crashes not trees falling in windstorms

In re POLEMIS:  not foreseeable that plank falling would cause fire, BUT should impose a DIRECTNESS TEST!!! Δ charterer liable for setting fire to Π's boat despite contract clause precluding recovery for fire b/c Δ caused fire by negligence

DIRECTNESS: no other intervening human or agency!!! (SL when negligence shown?)

Palsgraf v. LIRR: Duty owed to foreseeable Π's only:  explosive package fell, Π many feet away hurt by falling tile from roof:

Cardozo recasts foreseeability test to see whether there was a duty of care to the particular Π: proximate cause as part of breach of duty...

Dissent: "Everyone owes to the world at large the duty of refraining from acts that unreasonably threaten the safety of others."  Argument for some form of directness...

"Thin skull rule":  take the victim as they are...

Wagon Mound:  Actual results must be foreseeable!!

ship negligently discharged oil, welders careful, didn't know if could light on fire, hot piece hit cotton on oil, that ignited:

test not directness but forseability....

NOW??? 

in most states, test of directness: if one or more factors intervene, affects liability.

also move to leave it to jury... "substantial factor" in injury...

Reasons for limiting liability even if negligent and but/for with proximate??

1) overdeterance (Holmes): need socially useful albeit risky conduct

2) attenuated moral responsibility

V.  AFFIRMATIVE DEFENSES BASED ON PLAINTIFF'S CONDUCT!
A. Contributory Negligence
only in negligence (not SL): looks at negl. and causation

Π did not conduct himself w/ reasonable care and negl. contributes proximately to injuries; complete bar to recovery!

LAST CLEAR CHANCE DOCTRINE:  limits contrib. negl. if Δ had opportunity to avoid harm; Π in danger, Δ had the last chance to avoid the harm, Π helpless in final situation

NOT available when UNILATERAL HARM/UNILATERAL CARE

Policy arguments FOR:

induces Π to take precaution

AGAINST

unfair to allow Δ to escape liability if cause and injury due

no deterrence, b/c incentive to avoid injury?

When bar: Δ has no incentive to take care although Π may

No important to target extra incentives for Δ or Π

STEWART: corrective justice is more important, incentives are secondary

Butterfield v. Forrester: Π precluded from recovery b/c he did not use ordinary care when riding his horse by going too fast even through Δ had put pole in the middle of the public way

REASONABLE PERSON COULD HAVE AVOIDED IT, HAD DUTY TO!

Beems v. Chicago...RR:  Δ's employees negl. in failing to obey signal made byΠ which resulted in Π getting run over when his foot got stuck trying to uncouple cars.

If Δ negligent, they are liable if they caused injury to a non-contributorily negligent Π

Gyerman: Π employee unloading fish meal sacks, badly loaded initially, had told supervisors:  HAS DUTY TO TELL SUPERVISORS, no way to tell if sit. would have been changed had de told union supervisor: remand to see if contr. negl.

Holmes dissent focuses on causation, not contrib.-negl. Π must show that Δ negl.  and that loss occurred but/for the negligence of the Δ.  Use standard of prudently managed RR so Δ would not be liable if would have happened using proper care.  Comparative Negl!! (RR for damages of 85' of crops, not the 20' that were planted too damn close!

LeRoy Fibre Co. v. Chicago Milwaulkee Ry. Co: hay stacked close to RR which negligently produced sparks and caused fire.  Δ still liable: PASSIVE PROPERTY.  There is a DUTY OF PROPERTY OWNERS TO USE PROPERTY NOT TO INJURE OTHERS.

SeatBelt:

Derheim v. N Fiorito:  Δ liable even though no seat belt

Ct. refuses to admit seat belt defense b/c trad. contri. negl. considers the cause of the accident, not the extent of damages.  Π's action takes place before, not during the accident.  Notion that contr. negl. unjust b/c its all or nothing, so hesitant to expand doctrine. (Π action passive...) 

Policy argument:

1) conduct before Δ negl.

2) unjust to totally bar recovery

3) buckling up doesnt' prevent accident

4) force seat belt, then head rest, anti-lock breaks...

5) unduly lengthened trials...

many statutes say you must buckle up, but not admissable in civil actions...

common law carving out exceptions to contributory negligence!!

B. ASSUMPTION OF RISK
Π deliberately encounters a known risk caused by Δ and gets injured.  Pre-comparative, AoR and contr. negl. barred recovery, now, little situations of pure AoR, usually swallowed up with contrib. negl.

Π MUST HAVE ACTUAL KNOWLEDGE OF RISK AND ACTED VOLUNTARILY

Fireman's rule: occupations involving high risk in maintenance of public order can't recover for injuries incurred as a result of facing such risks


ANALYSIS OF AoR
1) Δ is negligent, Π by contract waived Tort Rights, NO liability

2) Δ is not negligent, Π is not negligent, NO liability (falls on normal hill)

Murphy v. Steeplechase: Flopper ride, no negligence, just fell... duh...

yes
3) Δ is negligent, Π is not negligent even though encounters a known danger (choice of evils because of Δ; bad beginner slope or expert... no volunary act by Π)  LIABILITY

4) Δ negligent, Π contributorily negligent (chose bad trail) NO liability, except some under comparative negl.

TRUE AoR:

5) Δ negligent, Π assumes risk (steep trail, has other choice, but is an expert, loves risk, and goes for it with full knowledge and voluntariness)  

here, judge conduct of Δ not on reasonable person, but with Π's own skill and risk-taking proclivities


Lamson v. American Axe and Tool: new unsafe rack, hatchet falls:  Π assumed risk by remaining in employment: contracted out?  non-issue today: workers comp!

Meistrich v. Casino Arena:  skater stays on ice: contributory nelg.

Not many cases of true AoR: mostly blended; NJ has no more AoR as complete defense...

C. COMPARATIVE NEGLIGENCE
Policy: extent of fault should govern extent of liability in system where liability is based on fault; more litigation, harder to prove, higher costs...

One party should not bear the loss when the injury is caused by two parties.  Apportionment of liability according to fault!

Both parties negligent; Π cut across three lanes of traffic, Δ speeding when hit Π

Comparative Negligence swallows up the "last clear chance" doctrine and AoR.  In order to dtermine liability, must determine % of fault for each (70-30, etc.)

Still differentiation b/twn 

Primary AoR: a legal conclusion that there is no duty on the part of the Δ to protect Π from a particular risk: COMPLETE DEFENSE

vs.

Secondary AoR: Δ does owe a duty to Π but Π encounters known risk of injury caused by breach of that duty: RECOVERY UNDER COMPARATIVE

Knight v. Jewett: primary AoR: not liable for touch football injuries!

Even if wilfull or last clear chance, Π won't get all...

Generally statutory.

VI.  JOINT TORTFEASORS
Π seeking recovery from multiple Δs, joint causation

If there is but/for causation such as in joint causation, human actor liable even if other is natural event ASSUMING that proximate cause is shown. If no but/for causation, bwtn human and natural, human actor relieved of liability?????

CONCURRENT CASES: both could have independently caused injury

King v. Chicago & NW Ry: Δ liable for spark that caused 1 of 2 fires which unite and cause injury to Π's property. 

Cause of 2nd fire presumed human, negligent! Δ has burden of proving that other fire was wholly natural to absolve liability

JOINT CAUSATION:

all actors needed to produce injury

Smith v. JCPenney: coat burns when gas station attendant pours gas, smoker at station, sues store, gas station and manufacturer

ALTERNATIVE CAUSATION: could have been either one, but ONLY one

shifts burden to Δs to prove that the other caused the harm.

Π must show more likely than not that one Δ caused harm, then Δs have burden to show which one of them did it, both can be 50-50 liable if you can't decide

Summers v. Tice:  both liable for shooting Π during hunting, unable to pinpoint which one actually hit him

under classic, no recovery, only 50% chance either one did; here, make them jointly liable! 

concert of action theory

JOINT AND SEVERAL LIABILITY (for concurrent, joint, alternative)
Π can go after one for full amount: first priority is getting Π her money.

Δ's then can try and re-allocate funds among themselves through

Indemnity:  secondary (employer) pays, and then goes after primary (employee)

can seek 100% if relationship for it exists, self and thief of car, corporation and officer

Contribution: one Δ pays whole thing, goes after other Δs to pay their share: have to fight amongst themselves for %s, etc., based on comparative negligence

American Motorcycle Case:  kid injured in crash, brings in AMA and Viking, cross-complaint for parents:

Contribution statute exists: pro rata share divided equally, shifts equally among joint tortfeasors

Ct. doesnn't like pro rata:  defines PARTIAL INDEMMITY: their version of comparative negligence fault under new title

pro rata: split up Δs liability equally...

Matter of Oil Spill by Amoco Cadiz
Settlement complication

EFFECT OF SETTLEMENT ON SYSTEMS: (assume Δ1 70% liable Δ1 and Π settle for $60,000)

1) No contribution (joint and several): Π at trial goes for $40,000ΔΠ

increased desire for Δ's to settle: gets them out of the loop

2) Contribution: Π at trial for $40,000; then Δ2 can go for other $10,000

decreased incentive to settle, still have to pay

3) Bona Fide Settlement Bars Contribution from Settling Δ: Π gets $40,000 at trial: as long as its w/in ballpark and good faith, no contribution:  Δ2 could try to go after if he thought he WAY overpaid

increased incentive to settle, and near correct amount

4) Claim Reduction: Π gets $30,000, barred from going after settle amount

increased for Δ, decreased for Π

Proportionate Causation = proportionate liability

Market share liability applies when many Δs possibly caused harm - held liable proportionally for market share unless able to prove otherwise.  Π has burden of joining Δs, but Δ mst prove share

Sindell v. Abbott Labs: DES case

Enterprise: blasting caps: 6 or 7 set standard

VII. DAMAGES
Measure of damages is the same regardless of the theory of the cause of action; doesn't matter, negl. or gross negl.

Damages at trial are ONCE AND FOR ALL; force predictions for all damages, can calculations of interest (proposals for scheduled damages)

Conflict in measure of damages arises from whether use theory of compensation or deterrence


ELEMENTS OF DAMAGES:

1) economic loss - lost earnings, future earnings, med. expenses

2) Pain and suffering - non-pecuniary damages

a) physical pain

b) psychological/emotional suffering (deformity)

c) loss of enjoyment of life, opportunities to do things (piano, sports)


McDonald v. Garber: $350,000 for loss of enjoyment of life, suffered brain damage

Ct. held, if comatose, has no awareness of pain

No separate category for pain and suffering (here comatose)

Notice of additur/remittur:  increase, decrease jury awards by court

Ways to control the amount of damages awarded:

1) systematic scaling of injuries so that jury will have range to choose from

2) guide jury by giving range of awards w/ systemized scaling

3) systematic additur, remittur

ATTORNEY'S FEES, options for payment

1) Contingency Fees:  pay attorney percentage of recovery only on victory

attacked: too much litigation, money not going to victim

pro: poor people can get attorneys

2) Fee Shifting: make loser pay winners litigation costs:

pro: winning Π gets all of the money owed

con: poor people can not get lawyers, if they lose, can't pay - might undertake risk for a larger % of possible payout!, no legal innovation

Damages to 3rd persons:

Wrongful Death:  statutory matter, stringent limits on economic loss to surviving members

economic support, inheritance, maybe p&s for spouse and kids...

Consortium - mostly patriachal, for men loss of wife, now more for wife and kids, but still limited.

Emotional Distress...

Collateral Source Rule:  non-tort sources of compensation (insurance) are collateral and disregarded

should Δ pay for all damage when most already covered?  deterrence, yes: compensatory, no!

Harding v. Townsend:  unfair to give Δ benefit of Π care in insuring herself!

Proposal: maybe insurance companies get compensated out of recovery?

VIII. MODERN STRICT LIABILITY (ABNORMALLY DANGEROUS ACTIVITES)
Policy rationale:

a) personal rights: entitled to undisturbed possession and enjoyment of own property. But can't use property to hurt others.

b) cost spreading: not whole loss on victim

c) evidence problem:  how to argue fine points when destroyed

Spano v. Perini: damage due to blasting

Ct. said SL for abnormally dangerous activities. Distinction btwn physical invasion and none irrelevent; focus on who caused damage and who should bear costs


CRITERIA FOR ABNORMALLY DANGEROUS ACTIVITIES: R2d (520
1) existence of high degree of risk of some harm to person, land or chattel of others (( P)

2) likelihood that resulting harm will be great (( L)

3) inability to eliminate risk by exercise of reasonable care (high residual PL)

4) extent to which the activity is not a matter of common usage

5) inappropriateness of the activity to place where it's carried on

6) extent to which its value to community is outweighed by its dangerous attributes

(large residual risk even with care: go ahead and do it, but pay!! forces actor into cost-benefit analysis)

1, 2, 3, 5 focus on residual harm: 4 gets out bilateral harm/care cases

Balance 3 factors:

1) Incentives

a) minimize risks

b) decrease activity level if unsafe

c) technology forcing

2) Compensation

a) pay for risks

b) risk-spreading

3) Transaction Costs - SL results in more lawsuits


Causation in SL:

Harm caused has to be directly due to abnormally dangerous activity

Injury has to be w/in risk and proximately caused by activity

Indiana Belt Harbor v. American Cynamid: P switching line forced to pay for cleanup when acrylonite leaks due to lid on RR being broken

NOT abnormally dangerous b/c residual risk after care so small

JUDGE decides if abnormally dangerous; if it should be SL or negl.

no lack of consistency, possible wide-spread usage of SL

2) Injury

3) Causation

But/for - not if they took care but if they didn't act

proximate: harm must be w/in risk that made it dangerous

4) damages

Affirmative defenses:

NO contributory negl., passive plaintiff, type one unilateral h/c

maybe assumption of risk

IX.  ALTERNATIVES TO TORT

Criticisms of tort system:

used to be corrective/distributive justice, judicial move to enterprise liability 

many don't ge the funds they deserve, high costs

Alternatives:

1) Tort

Incentive/compensation
admin costs: 50%

2) Workers Comp
Incentive/compensation
20-30 %

no fault, no tort laws, SL; benefits set, no P&S, compulsory insurance (wages down to cover)

3) Regualtion

Incentive only


slightly less

criminal sanctions for violation of standards, OSHA, FDA, screening in advance, standards for safety, reduce injury by advance precautions

4) Private 1st Party
Compensation only

10-15%

    loss insurance

employer benefit coverage, disability, medical, etc. protects employees; NO P&S

5) PUBLIC 1st
Compensation


5% or less, public, mandatory

party insurance

Medicare/Medicaid, SS Insurance, Disability

Size, of Compensation system: Tort 8%, WC 6%, Priv. 1st 32%, Publ. 1st 54%

6) CONTRACT?
incentive and comp?
possible, but maybe not...

Basic ideas:

1) extend Workers Comp model: system of no fault liability, environmental, medmal

but what would be nexus btwn injurer and injured; level of benefits?

2) Compulsory Public 1st party system for certain categories of injuries; limit amount of damages

New Zealand Plan:

Got rid of tort for accidental injuries;

Pure social insurance system;

Limited to injuries, illness not included unless occupation-related

Problem w/ system is that there is no compensation unless injury apparent which may not be the case for drug testing

X. MEDICAL MALPRACTICE
A. The Standard of Care

Standard of care for physicians set by comparable physicians in the same field

Helling v. Carey: dr. did not perform glaucoma test on pat. b/c not common to give test to people under 40

Ct. HELD dr. liable even though he did adhere to medical industry standard b/c test easy, inexpensive and safe; EXCEPTION to rule

In the past, rural drs. to lesser standard, no more b/c of increased technology

Specialists held to higher standard than general practitioners

B. Disclosure and Informed Consent

Canterbury v. Spence: Dr. didn't disclose all details to P b/c might deter pts. from undergoing needed surgery

Ct ruled: Dr. has DUTY to disclose enough info. about operation so that patient can make an intelligent decision b/c patient should be able to determine amount of risk they want to undertake

MUST disclose risks which average person would think MATERIAL!!

Note: not battery b/c patient gave consent thru signing form w/ list of hazards

There may be too much bias for more operations if leave decisions to Dr.  want to respect personal autonomy!

Truman v. Thomas: didn't tell of necessity of pap smear: got cervical cancer

Mink v. U of Chicago: intentional (negligent) infliction of emotional distress fear of  having DES children, brought under battery

CAUSATION ISSUE:  must be established by "reasonable persons" standard

must prove they WOULDN'T have consented had they known of risk!!!

(only 10% success rate)

C. Res Ipsa Loquitur

Ybarra v. Spangard: P can't point to the negligent one, unconscious, but something went wrong (probably dropped him): prob. of no "exclusive control" by one party

CT: all liable based on joint and several liability!!, even hospital on respondeat superior

Contracts could solve this, most responsible person liable (hospital...)

D. Alternatives to Medical Mishaps

1) Collective Liability: on hospitals, group, not individuals

cost: greater institutional controls on drs.

2) Strict Liability - for all iatrogenic injuries

ends up as enterprise liability:  costs passed on to consumers

3) 1st party Gov't insurance - New Zealand

No fault, like workmans comp.

4) CONTRACT: lowers cost b/c P gives up right to go to Ct.

Problems: loss of incentive to take care, duress?

ObGyn v. Pepper: had to go to arbitration

Have upheld arbtration agreements when it was a choice of plans:  Pepper

Madden: upheld right to waive jury trial: choice of options for health care

situation: Unilateral Harm/Unilateral Care

XI.  PRODUCTS LIABILITY

A. Fall of Privity -- Rise of Prod. Liability

1. PRIVITY: limits: only btwn contracting parties

Winterbottom v. Wright - postal carriage

Abandoned:  Liable for injuries proximately caused by product which if defective would be unreasonably dangerous

McPherson v. Buick Motor: negligence - no privity

to Henningsen v. Bloomfield Motors: FALL OF PRIVITY: contract - implied warranty of merchantibility

2. Move to SL in Common Law

D liable for latent defect; P may use RIL if P can prive accident wouldn't have occurred w/o negl. (RIL pushed to limit - DS)

Escola v. Coca-Cola: SL thru RIL

Retailer liable when P injured b/c product did not perform as promised during ordinary use: Warranty of merchantibility

McCabe v. Ligget (coffee maker exploded): SL thru CONTRACT

Mfr. SL for injuries resulting from mfr or design defect when P used product as intended

Greenman v. Yuba: SL in tort

3. RST of Tort 402a - SL (mfr., maybe more?)

ALL (almost) jurisdictions

basic text of mod. prod. liabl.

(1) One who sells any product in a defective condition unreasonably dangerous to the user or consumer or his property is subject ot liability for the physical harm thereby caused to ultimate user..., if 

(a) seller is engaged in business of selling such product, AND

(b) it is expected to & does reach user w/o substantial change in condition in which it was sold

(2) the rule stated in (1) applies although:

(a) seller has exercised all possible care in prep and sale, AND

(b) user has not bought product or entered into a K
COMMENTS:

(f) applies to mfrs & wholesalers as well as retailers

(g) applies only where prod. leaves hands of seller in defect. condition; not liable for subsequent mishandling which makes product harmful

(i) UNREASONABLY DANGEROUS: dangerous byond what is contemplated by ordinary consumer w/ common knowledge as to product's characteristic.

-sect. only applies when defect makes prod. UD

(j) directions and warning

(k) Unavoidably Unsafe Product w/ warning are not UD

(n) Contributory Negl. NOT a defense: A/R IS a defense


Proposed Restatement of Prod. Liability

1. COMMERCIAL SELLER'S LIABILITY FOR HARM CAUSED BY DEFECTIVE PRODUCTS

(a) one engaged in the business of selling products who sells a defective product is subject to liability for harm to persons or property caused by the product defect.

(b) A product is defective only if, at the time of sale, it contains a manufacturing defect, is defective in design or is defective due to inadequate instructions or warnings.

2. CATEGORIES OF PRODUCT DEFECTS

For purposes of determining liability under Sect. 1:

(a) A product contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product;

(b) A product is defective in design when the forseeable risks of har posed by the product could have been reduced by the adoption of a reasonable alternative design by the seller or a predecessor in the commercial chain of distribution and the omission of the alternative design renders the product not reasonably safe;

(c) A product is defective b/c of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced by the provision of reasonable instructions or warnings by the seller or a predecessor in the commercial chain of distribution and the omission of the instructions or warnings renders the product not reasonably safe.


No recovery for purely economic loss w/o injury - go to K not tort

Casa Clara v. Charley
Pharmacies exempt for SL for drugs - service providers

Murphy v. ER Squibb
POLICY:  pharm. would not sell risky but nec. drugs if SL applied

B. Causes of Action in Products Liability:

1. Manufacturing/Construction Defects!
* SL APPLIES!!!!

PFC for Product SL

1. Mfr. or sale of prod. by D

2. Defect must exist (AKA prod. didn't operate the way most do or in way intended)

and defect there when left D's hands

3. P must prove injury and that product w. defect caused injury (in fact & prox.)

D may rebut arguing superseding cause was prox.

4. Damages

Pouncey v. Ford - fan blade made of defective metal

Escola v. Coca-Cola
2.  Design Defect
* NEGLIGENCE applies

- all products defective in same way!

EXCEPTION: open and obvious rule! (i.e. convertibles): complete A/R defense

PFC for Neg. Design Defect:

1. D breached duty by mfr./sale of negl. designed product

Mfr. was or should have been aware of danger of defect thru foreseeable uses

2. Injury

3. Caused by defective design (both)

P must offer ALTERNATIVE design (PRACTICAL) that would have prevented injury

4. Damages

Rules:
Design must be feasible technically and in terms of cost to be submitted to jury

Wilson v. Piper Aircraft

State of the Art measured from time of sale not time of trial!!!!

Subsequent Improvements NOT admissable

Mfr. liable for open and obvious design defect b/c burden of adding protective measure to product small and this would prevent injuries from normal use (BPL analysis)

Micallef v. Miehle - chasing hickies

Forseeable use of cars must include accidents and mfr. must take R care in design to protect user in case of accident

Volkswagen v. Young
3 Tests:

1. Negl. = BPL battle of the experts

2. SL/Consumer Expectation = product failed to perform the way ordinary consumer might expect when used in intended or R foreseeable manner (DS: limitless, unworkable)

3. BARKER TEST: combines

does product perform the way an ordinary consumer might expect? does utility of design outweigh risk (Barker v. Lull)

3. DUTY TO WARN!!!!
* NEGLIGENCE standard

PFC for Duty to Warn

1. Mfr. breached duty to warn

state of knowledge - P must show D knew of RISK

2. Injury which was not sufficiently warned about

3. Causation (both)

P must prove would not have used product if warned (Obj. RP stand.)

Rules:

Duty to warn actual user not just Dr.; that warning met FDA guidlines not dispositive

MacDonald v. Ortho
SL does not apply to prescription drugs: Liability for failure to warn only when mfr. knew or should have known about risks

Brown v. Superior Ct. - DES

FIFRA allows EPA to approve all product labels for Insecticides, Fungicides and Rodenticides.  This preempts claims in STATE Ct. for duty to warn when warnings have been approved acc. to FIFRA

King v. DuPont
C. DEFENSES

Plaintiff's Conduct:

Foreseeable Misuse still makes D liable!! 

Micallef v. Miehle

Adoption on Comparative Negl. principle as in Li

Daly: P speeding, thrown out of car, claims bad locks

Try to put A/R into Comparative Negl. equation too

Damages:

punitive: quasi-criminal: outrageous, wanton and indifferent

relatively infrequent: arise in design defect and failure to warn, still rare

ENVIRONMENTAL/TOXIC torts

TORTS Checklist

INTENTIONAL TORT: PFC

1. purpose or with subst. certainty, act will result in harmful/offen. touching/contact

2. injury

3. causation

4. damages

Assault, Battery, Trespass (Trans. Intent)

Defenses:

Contributory/Joint Fault - NO

Consent: YES

Insanity - NO (McGuire)

Self-Def - YES (Courvoisier)

Necessity - YES (Ploof, Vincent)

NEGLIGENCE:
1. breached duty of care or obligation

2., 3., 4.

Reasonable Person (lwr and higher stands.)

Calculus of Risk: BPL

Burden< Probabl.x cost of loss/injury

Custom (Titus - today - Mayhew)

Statute Violation (neg. per se? 3 possibilis)

1. P w/in protected class?

2. injury w/in type designed to prevent?

Res Ipsa Loquitor

1. not w/out negligence

2. exclusive control

3. nothing by P

Vicarious Liability (risk charact. by enterpr.)

CAUSATION
Cause In Fact

But/For: Grimstad, Herskovitz, Bendectin
Proximate Cause: Intervening??

Foreseeability: Palsgraf (Ps?), Kinsman (harm?) Wagon Mound
Directness: Polemis
Affirmative Defenses  BY D (negligence)

Contributory Negl.

**Comparative Negl. (Pure, Modif.)

Assumption of Risk

JOINT TORTFEASORS
Joint Causation

Alternative Causation (only 2)

Concurrent Causation

Concert of Action theory

Joint and Several Liability

Indemnifica, Partial Indem, Pro Rata

Proportiont Caustn = Prop. Liab (all guilty to someone)

Market Share (proport. liab): Sindell

Enterprise Liability (blasting caps)

DAMAGES
Compensatory: econ loss: earnings, med. expenses

Punitive: p and s (deform), lss of enjoy of life

Attorney's Fees

Wrongful Death, Consortium, Collateral Source

Modern Strict Liability
Ryland's: bring onto land something/ cause mischief

Criteria for Abnormally Dangerous Activites (high P, L residual PL; not common, inappropriate place, value to community?)

incentives, compensation, transaction costs

Def? maybe AoR ("Blasting, keep out"), Madsen minks

MEDICAL MALPRACTICE
Standard of Care (Helling)

Disclosure and Informed Consent (Canterbury) CAUSATION!

Res Ipsa (Ybarra)

Waiving Liability - Exculpatory clause (Tunkl) NO, 

Jury Trial - NO (Pepper), YES, when choice (Madden)

PRODUCTS LIABILTY
Implied Warranty of Merchantability (throw it in)

Rst 3rd!!, R2d 402(A)

Manufacturing Defect (SL)

PFC: mfr. or sale by D; defec. must exist (didn't operate as intended both); prove causation for injury; Dam.

Design Defect (Negl.)

PFC: breach by negl. design of prod., should have been aware thru foreseeable uses; injury caused by defective design - show practical ALTERNATIVE design; Dam. - Generally --- BPL test, batl of exprts

Duty to Warn (Negl.)

PFC: breach duty to warn - acc. state of knowledge; injury not sufficiently warned about; causation (both)

(normally ok to use intermediary, Ortho fluk)

Defenses:

P Conduct:

State of art knowledge

Open and Obvious rule

Abnormal/mis - use: NON-foreseeable

Superseding Acts

Warnings

Comparative Fault (to reduce award) Daly
ENVIRONMENTAL/TOXIC torts
27

