1993 TORTS OUTLINE - PROF. RICHARD STEWART

I.
TORTS GENERALLY


A.
Elements 



1.
D's conduct unlawful



2.
P injury



3.
D caused injury



4.
Damages


B.
Goals of Tort System



1.
Make victim whole



2.
Have D's actions declared wrong



3.
Vindication

II.
INTENTIONAL TORT


A.
Battery - acting for the purpose of causing or acts knowing that his action is 

substantially certain to cause a harmful or offensive touching, and his action results 

in such a touching.



1.
Elements of Prima Facie Case of Battery



a.
Act




b.
Intent 




c.
Cause 




d.
Harm



2.
Intent



a.
D must merely intend to make harmful or offensive contact.  Intent to do 



harm or bring about final circumstances not necessary.  Vosburg (p. 8)





i.
Offensive - offensive to commonly held societal norms.




b.
Substantial certainty - General intent will suffice --- intent does not have to 



be to inflict specific harm, intent can merely be to commit act knowing with 



sufficient certainty that harm will result. Garrett (p.11)



3.
Harmful or Offensive Contact



a.
Even beneficial contact without consent is offensive.  Mohr (p. 15, ear 



operation)




b.
Take P as you find him/her.  



4.
D responsible for all harm, even if did not foresee it.



5.
Illustrative Defenses



Burden of Proof on P





1)
burden of producing evidence





2)
burden of persuasion - party who has to persuade jury w/preponderance 




of evidence (>50% chance, more probable than not)




Affirmative Defenses (AD) - D has burden of persuasion




AD for intentional torts incl.


Not AD for intent. torts





1) 
consent





1) contrib. negl.





2)
self-defense




2) insanity





3)
necessity





a.
Consent - If you have consent to touching, no battery.  Mohr (p. 15, ear 



operation).





i. - Implied consent - If the P is in an emergency situation and life is in 




danger, can assume that P would consent so imply consent.




b.
Self-Defense -  Self defense is an affirmative defense to battery if:





1) 
believed he was under assault





2) 
belief was reasonable





3)
force was not excessive





Courvoisier (p. 32) - D pleads SD for shooting officer b/c mistook him for 



robber.  Found for D.  





Not clear if wound 3rd party while self-defending is D is liable.




c.
Necessity - Allowed to trespass w/out consent if necessary to save 



property or life.    Ploof v. Putnum, p. 50. P able to trespass to save boat 



from storm.  D, however, must still compensate P for damages caused by 



D's action (conditional privilege).  Vincent v. Lake Erie, p. 53.  

III. HISTORICAL AND ANALYTICAL FOUNDATIONS

A.
English Common Law Rule - apply strict liability


B.
Holmes View - liability based on negligence b/c don't want to overdeter desirable 

activity by imposing too much liability; loss of accident should lie where it falls and 

private sys. of insurance.


C.
Blackburn Rule - When person brings or keeps something dangerous on his land 

that could create mischief, he is prima facie answerable for all damages as a natural 

consequence of its escape. (exceptions; act of God and contributory negligence).



Rylands v. Fletcher (p. 85)


D.
American Cts. reject SL - do not want to overdeter industrialization; if behaving in a 

way society desires and innocently causes injury, not liable.




Brown v. Collins (p.97)





D used ordinary care but horses still escaped causing injury to P's land.  D 



not liable.


E.
British cases still impose SL - strong emphasis on land ownership which should be 

respected so use SL.




Powell v. Fall (p.101)





D's tractor engine traveling on public highway produced sparks which 



caused damage to rick of hay on P's farm.


F.
SL and Negligence in Modern Times 



1.
Doctrine of unreasonable risk



Where risk extremely small even though foreseeable, D not liable 





Bolton v. Stone (p. 112-116)






British ct. imposed negligence standard when P injured by cricket ball 




from D's cricket club grounds.



2.
Limitation of SL in U.S.




Hammontree v. Jenner (p. 120)





U.S. ct. applies negligence standard when P injured by D's car crashing 



into P's bicycle shop.


G.
Possible scheme for SL and negligence - land ownership used to be important. Not 

true anymore.



P location




D location

liability


private




private

SL - Rylands



private




public


SL - Powell, Louisville













        Hammontree exception



public





private

negligence



public





public


negligence



Possible notion that where P injured on own land, apply SL but when injured on 

public way, apply negligence standard 

IV.
QUANTITATIVE ANALYSIS OF SL AND NEGLIGENCE

A.
Unilateral Harm/Unilateral Care - both standards induce same level of caretaking, 

BUT BEST CASE FOR STRICT LIABILITY  Since only one can take care and 

also only one causing harm, make that person SL so s/he will pay.  This scenario is 

rare.


B.
Unilateral Harm/Bilateral Care - depends on cost of caretaking v. cost of injury


C.
Bilateral Harm/Bilateral Care - negligence standard induces higher level of 

caretaking b/c D not responsible for residual risk if take proper precautions; Both 

will take precautions b/c if only one does the other party bears entire residual risk 

by itself.  SL unworkable.


4 Elements of P's cause of action in standard negligence action:



1)
DUTY - D owed P a duty or obligation to conform conduct to a standard 


necessary to prevent risk



2)
BREACH - D did not meet standard



3)
CAUSATION - D failure to meet standard caused P's harm



4)
HARM - damage to D was caused by D's breach of  duty


A.
DUTY - legal duty req. persons to act according to certain standards in order to 





avoid impose unreasonable risk to others.



1.
The Reasonable Person



a.
Holmes - believes courts should apply an objective standard of care based 



on a hypo. avg. reasonable person b/c in society there's some sacrifice of 



individ. peculiarities for general welfare.  Exceptions to reasonable capacity 



- blind people, infants, and temporarily insane (no foreseeability of 




condition).




b.
Elderly held to objective standard but boy held to standard of a reasonable 



boy his age.  Roberts v. Ring (p. 136)




c.
Permanently insane held to objective standard if there was Foreseeability of 



condition and/or injury to other party.  Breunig v. American Family Ins.  





(p. 143).



2.
Calculus of Risk (how do we decide what are sufficient precautions and what is 


an unreasonable risk?)




a.
When probability of harm is too small, D not liable if reasonable person 



would not have taken precaution.  In the past, no duty b/c not foreseeable.  



Today, if harm is great but probability is low, still have to take care under 





B = P x L standard.





i.
Blyth v. Birmingham Water Works (p. 151) - pipes burst, probability of 




harm from that cold a winter was small.  D acted according to avg. 




temps., and this behavior was reasonable.  D not liable.  





ii.
Hauser v. Chicago RR (p. 156) - D not liable when P faints and gets 




burned by exposed pipe.  Injury did not occur during lavatory's 




ordinary use.




b.
Reasonable person standard determines "unreasonable risk"  





Eckert v. LIRR (p. 152) Since a RP would have attempted to save a life, 



P's action were not negligent.  Must weigh the risks (prob. and death of 



rescuee v. prob. and death of rescuer) and take action to reduce the total net 



risk.  Ct. looks favorably on saving life so apply more lenient standard.  





Rinaldo v. McGovern (p. 8 Supp)  D took all reasonable steps to minimize 



risk of harm, so not negligent when hit golf ball outside of course and the 



ball hit a car.




c.
If taking would cause greater risk of injury to more people than not taking 



precaution, D does not have to take precaution.  Balance risks to all potential 



victims.  Cooley v. Public Service Co.  (p. 159).




d.
Burden = probability X injury  "Hand rule"






If burden is greater than the PL, than do not need to act.  






U.S. v. Carrol Towing Co. (p. 161).  Should have had a barge driver.



3.
Custom - habitual business practices that are usually specific to a certain trade or 


field.  Custom is evidence of a standard of care but it is not dispositive.  




a.
Custom of trade used to be an affirmative defense to negligence (now just 



one of many factors to look at).  Titus v. Bradford RR (p. 169).




b.
Negligence standard should not be based on custom b/c everyone in 



industry can be negligent.  Mayhew v. Sullivan Mining (p. 172)  P fell in 



hole w/no light and no barrier, D negligent even though custom not to have 



those safety items.




c.
D can still be liable even though precautions not prescribed by customs of 



industry.  Ct. can decide standard.  





More persuasive when P argues that D did was negligent b/c did not meet 



custom.  Custom not an affirmative defense anymore.  





T.J. Hooper (p. 174).  Boat had no radio.




d.
Custom and the medical profession.  Medical profession unique b/c difficult 



for judges and jury to determine reasonableness.  Medical custom most 



practical standard.   Helling (p. 185) seems to be the exception.  (Glaucoma 



test.)



4.
Statutory Violations



a.
Cts. generally say that compliance with regulations or statutes is NOT 



necessarily a defense to negligence.  




b.
TEST 





i.
P within class statute is intended to protect





ii.
Harm suffered is type statute is intended to prevent





iii.
Standard of care is in statute





Gorris v. Scott (p. 413) - The use of pens was to prevent sickness, not as a 



general safety standard.  The harm was not within the realm of what duty 



protected against.




c.
But non-compliance with a statute usually indicates negligence.  Violation of 



statute given three weights:





i.
Negligence per se - violation of statute is conclusive proof of 





negligence. D cannot argue he acted reasonably. Martin v. Herzog 






(p. 215) No lights violated statute and was contributory negligence.





ii.
Prima Facie Evidence of Negligence - violation of statute is sufficient to 




form a PF case of negligence.  Burden then shifts to D.  Vesley v. Sager 




(p. 225)  Bartender negligent for providing alcohol to drunk person 




and allowing DWI.





iii.
Evidence of Negligence - violation is not dispositive but is one of many 




factors to look at to determine negligence.



5.
Judge and Jury - can set standard.  They should not set abnormally high 


standard.  Jury can set standards of community.  


B.
BREACH - failure to conform to appropriate legal standard.



1.
Negligence per se - violation of statute is conclusive proof of negligence.  





i.
P is in protected class




ii.
Statute was intended to protect against particular harm




iii.
Violation of statute caused harm





Martin v. Herzog (p. 215) No lights violated statute and was contributory 



negligence.



2.
Res Ipsa Loquitur - (the thing speaks for itself) Circumstantial evidence 


assumes negligence.




a.
Presumption that D is negligent if:





i.
accident was one that ordinarily would not occur but for D's negligence,






(1) 
P does not have to rule out other causes, only show >50% 






chance that there was negligence.






(2) 
P must show that D's negligence most likely caused harm.





ii.
proof that instrumentality/agency was under exclusive control of D,





iii.
P not contributorily negligent.




b.
Aids P in proving case.  If do not know negligence or causation, can 



assume those with Res Ipsa Loquitur.  Byrne v. Boadle (p. 246)  Flour 



barrel fell on P.  D liable even though not sure how barrel fell or if it was 



done by D himself.  




c.
Policy - D has better access to info., so req. D to provide info in face of 



liability.



3.
Vicarious Liability - A is responsible for B's actions




a.
Respondeat Superior, i.e. agency.




b.
Originally, employer only responsible for employee within scope of 



employment. Motive test - Employer liable only if employee's actions were 



motivated by purpose of serving employer.  TOO NARROW




c.
Now, test for vicarious liability is FORESEEABILITY.





Employer is liable for conduct of employee if it was foreseeable.  If really 



disassociated from employer, than employer not liable.  





Bushey & Sons v. U.S. (p. 815)  Navy liable for drunken sailor's actions.




d.
Reasons for vicarious liability.





i.
Incentive for employer to induce higher standard of care.





ii.
Employer better able to bear risk.





iii.
With benefits of agency also goes liability and responsibility of those 




agents.


C.
CAUSATION - a close causal link between breach and harm.



1.
Introduction - NEED BOTH OF THESE FOR CAUSATION




a.
Cause in fact - Did D cause the P's injury or risk of injury?  








FACTUAL CAUSE




b.
Proximate cause - How strong is link bet. D's actions and P's injury?









      LEGAL CAUSE





Two tests for prox. cause 





i.
Foreseeability test - is the chain of events "foreseeable/natural/probable" 




from the D's standpoint at the time of D's act? NOT USED





ii.
Directness test - working backward from the injury, do any events sever 




the causal link?



2.
Cause in fact (factual cause)




a.
The "But for" causation test




i.
"But for" D's action, i.e. if D did not act, would the harm have 





occurred?  Only show more likely than not (>50% chance) that 





D's action/negligence caused injury. 







NY Central RR v. Grimstad (p. 364) No causal link bet. lack of life 





preservers and husband's death.  Prox. cause of death was falling in 





water.  No way to tell if presence of life buoys would have helped.  







City of Pique (p. 385) Proper care of dam still would not have 





prevented the P's injuries b/c of storm's severity.  Damage caused 





by "act of God."





ii.
Proof of causal links is fact bound.




b.
"Substantial Factor" test




The causal link does not have to be proven with absolute certainty.  Not 



sure what this standard is (Is it >45%, 40% likely that D's action caused 



injury?) 





Mitchell v. Gonzales (p. 31 Supp)  Boy drowned b/c of horsing around or 



b/c could not swim? Horsing around was substantial factor, so D liable.




c.
Concurrent Causes - EXCEPTION TO "BUT FOR" TEST





i.
2 events occur to cause harm and either one by itself would have been 




sufficient to cause substantially the same harm. 







Kingston v. Chicago RR (p. 386) - "But for" test does not work 





here b/c either fire (both man made) would have caused property 





damage by itself.  But D still liable b/c his negligence is enough to 





cause P's injuries.  Joint and severally liable.





ii.
If D's conduct alone would not have been sufficient to cause harm, and 




other event would have been sufficient, D not liable.  





iii.
Concurrent causes must combine to produce a single, indivisible harm.  




If harms can be apportioned, then each person liable only for harm that 




s/he caused.





iv.
If time difference is great, might not be concurrent and D may not be 




liable.  The greater the time diff., more D is probably not cause by itself.





v.
Defenses to concurrent causes. 






(1)
If one of the concurrent events is of natural origin (Act of God), 






D not liable.






(2)
If D's event combines with another of huge proportions, it is 






swallowed up and other event supersedes D's event. D not 






liable.




d.
Alternative Liability - EXCEPTION TO "BUT FOR" TEST





i.
P shows that each of two persons was negligent but only one could 




have caused the accident.





ii.
Alternative liability assumes both Ds were negligent and shifts burden to 




each of Ds to prove which of them caused the harm.  Summers v. Tice 




(p. 390) Hunting accident where two people shot the P but not sure 




which one hit P.





iii.
Can also apply to class of Ds.  If a given D cannot show that he did not 




cause the injury, ct. may req. D to pay % of damages proportional to the 




D's market share.  Sindell v. Abbott Labs (p. 393) DES drug cases.  




(not joint and severally liable)





e.
Joint Causation- 2 acts which dependently cause indivisible harm; both are 





"but for" causes







i.
A nature, B human ---> B "but for" cause







ii.
2 humans - joint & severally liable



3.
Proximate Cause (legal determination that D's actions or caused harm)




a.
Foreseeability - Was risk of harm within scope of what made D's actions 



negligent? Was P foreseeable P?





i.
TEST - was the chain of events or injured P foreseeable from D's 




standpoint at time of D's act?






PROBLEM-Depends on how narrowly define injury or risk that is 




forseeable.  If narrow, not forseeable, D not negligent.  If wide, 




forseeable, D neglient.





ii.
If harm was not within risk, then D's actions cannot be prox. cause of 




harm.  No liability for injuries that result from a diff. risk than one 




foreseen.







Ryan v. NY Central RR (p. 409) - D not liable for damage to P's 





house caused by fire from D's shed which caught fire from D's 





spark.  Damage to P's house not foreseeable, only damage to D's 





shed was foreseeable.







Gorris v. Scott (p. 413) - The use of pens was to prevent sickness, 





not as a general safety standard.  The harm was not within the realm 





of what duty protected against.







Berry v. Borough of Sugar Notch (p. 416) - P speeding was not the 





proximate cause of injury b/c not foreseeable that tree would him if 





he were speeding.  Would not have been hit.





iii.
Foreseeable Plaintiff - determined by who the negligence puts at risk.






(1) Persons who are not within scope of risk which created D's 





negligence, cannot be said to suffer harms which legally resulted 





from D's actions.  Palsgraff v. LIRR (p. 431) - D negligent towards 





man carrying bomb but not to P.  D did not breach duty to P, so not 





liable to unforeseeable P.






(2) If had used directness test, P would have been liable.  BUT duty to 





someone limited by foreseeability.





iv.
Forseeable independent third party forces





(1) Foreseeability doctrine is expansive when the deliberate act of a 3rd 





party is foreseeable by D.  Such actions are not superseding or 





intervening.  Weirum v. RKO  (p. 456) risk of injury by young kids 





driving fast to P created by D's radio contest was foreseeable, so D 





liable.  (directness test would fail)






(2) The independent acts of a 3rd person will not excuse the 1st 





wrongdoer if such acts should have been foreseen by 1st 






wrongdoer.  JOINT AND SEVERALLY LIABLE.




b.
Directness 





i.
Polemis (p. 428)






The ct. used direct and natural cause approach to the problem.  D was 




negligent in dropping plank.  D is liable for direct damages resulting 




from negligence regardless of whether harms were foreseeable or not.  






(1) Liability imposed for any harm that directly resulted from D's 





actions no matter how unforeseeable result was at time of D's act 





provided that there were no superseding intervening causes.






(2) If D negligent, he is liable for any harms stemming from negligence 





even if harms were not what made his act negligent in first place.





ii.
TEST - Working backwards from injury, do any events sever causal 




link?  If not, D liable.





iii.
Superseding, intervening cause is an action that is done after D's 




negligent action by a different party (or Act of God) that contributes to 




the P's injury.





iv.
Forseeable intervening causes are exception to directness test.  D still 




liable.  see RKO v. Weirum.





iv.
Policy - Loss should be borne by party who was negligent, even if harm 




not foreseen.  Directness extends D's liability, OK b/c loss P already 




negligent in violating duty.  

VI.
AFFIRMATIVE DEFENSES BASED ON P'S CONDUCT

A.
Contributory Negligence - P who has not conducted himself within 


reasonable care and whose negligence was the prox. cause of his own injuries 


is totally barred from recovery.  Butterfield v. Forrester (p. 279) - If P 



exercised ordinary care in driving, accident would not have happened.  P cannot 


recover.



1.
Policy for Contrib Neg.- Not corrective justice to compensate P for injury 


caused by himself.  Do not want P to use gov't to compensate self if P was 


partially at fault.  Induces P to take care.



2.
Policy against Contrib Neg. - Contributory negligence does not provide $ 


incentives for P to take care.  Bars recovery even if D and P both proximate 


cause of injury.  P will take care anyway even if no contrib. neg. b/c P does not 


weigh costs and benefits of injury/possible tort recovery.



3.
P must have fallen below standard of reasonable care.





Beems v. C, RI, Peoria RR (p. 280) - P was authorized to believe that 



speed of cars would be checked when he gave the direction, so he was not 



contrib. negl.




a.
P duties can be forgiven by emergency, spec. circumstances, etc.




b.
Standard of care that the RP would exercise to protect his own safety is 



sometimes lower than std. of care to protect others.




c.
Holmes, in dissent, says P can be contributorily negligent even on own 



property.  Should minimize risk of injury from another's actions even if P 



on own land. Leroy Fibre Co. v. Chicago Rlwy (p. 292) - train threw 



sparks on haystacks on P's land.



4.
Seatbelt Defense - D says that P was contrib. negligent in not wearing seatbelt, 


thus resulting in damages. Cts. have taken three approaches:




a.
Failure to wear seatbelt is contrib. negl. (by statute)




b.
Failure to wear seatbelt does not bar recovery but has apportionment of 



damages bet. D and P.  Spier v. Barker (p. 298) 




c.
Failure to wear seatbelt not relevant to damages or damages. 





Derheim (p. 296) no duty to wear SB, so no apportionment of damages.



5.
P's defenses to D's use of contrib. negli.




a.
Last Clear Chance Rule - D had last opportunity to prevent harm and does 



not take advantage of that opportunity.  Davies v. Mann (p. 301) - P negl. 



left donkey in road.  D negl. ran over donkey. D could not argue contrib. 



negl. b/c D had the last clear chance to avoid accident and was therefore 



prox. cause of harm.

B.
ASSUMPTION OF RISK - deliberate and willful encounter of known risk.  


Complete bar to recovery.  Lamson v. American Axe Co. (p. 308) P assumed 


risks that rack would fall when continued to work there.  P knew of risk more 


than anyone else.


1.
Implied Assumption of Risk



a.
Differentiated from expressed assumption of risk - Expressed A of R is through 


means such as K or other agreement bet. P and D.  P can be paid more $ to 


assume risk.  This A of R can be barred by statute.



b.
Fireman's rule - Occupations involving maintenance of public order often earn 


more $ b/c of risks involved.  Such workers cannot recover for injuries incurred 


in course of facing such risks.



c.
Req. for implied assumption of risk




i.
Knowledge of risk - P only needs knowledge of risk, and not harm 



accompanying risk.  Murphy v. Steeplechase Amuse. Corp. (p. 313) P 



assumed risk when he stepped onto "Flopper" ride b/c knew of risk 



(although did not know of particular harm).




ii.
Voluntary assumption - not under duress or employee safety cases where 



w/absence of Worker's Comp., most employees worked anyway b/c had no 



choice. 


2.
Primary v. Secondary Assumption of Risk (Either way, D is not liable.  Just 

determines how and when.)



a.
Primary A of R - relieves D of duty.




i.
Reasonable A of R.  A of R that a RP would take.  (save baby from burning 



bldg.)




ii.
A of R for purpose of facing risk - skiing down diff. hill or skating on hard 



ice)




iii.
Primary A of R relieves D of duty prior to D's alleged negligence.



b.
Secondary A or R.




Unreasonable A of R. This can also be considered contrib. negli. although 


slightly diff. - A of R is a subj. standard, A of R can apply to D's reckless 


behavior, A of R is a complete defense to strict liability.

C.
COMPARATIVE NEGLIGENCE - rejection of "all or nothing" contributory 

negligence in favor of an apportionment of liability and damages according to fault.  

P not barred from recovery by is own negligence but his recovery is reduced 

relative to his own fault.  Li v. Yellow Cab (p. 329)  Adopted in common law and 

in statute.


1.
"Pure sys" - P allowed to recover even if his fault is greater than or equal to the D's 

fault.  


2.
"Impure sys" - P only recover if P's proportion of damages were < 50%.  Adopted 

by majority of states.


3.
Relation to last clear chance - eliminates this theory b/c this theory trying to increase 

% of D's fault.  Now just apportion accordingly.


4.
Relation to A of R - gets rid of this doctrine b/c now just factor in P's fault to 

liability. 


5.
Use comparative negligence when:



a.
P negligent, D negligent



b.
P negligent, D assumes risk


6.
Cannot use comparative negligence as a defense for intentional tort.  P can recover 

in full.

VII.
JOINT TORTFEASORS - Where more than one D is proximate cause of P's 


single, indivisible harm, P can collect entire sum from either D.


A.
Joint and several liability for an indivisible harm exists regardless of whether Ds act 

independently or in concert.  P dies after being hit by 2 diff. drivers at the same 

time (independent).  P dies after being hit by one participant in an illegal drag race 

(in concert).


B.
Indivisible harm requirement - J & S liability exists only if P's harm from 2 or more 

D's is not capable of apportionment.


C.
Third party acts.  The independent acts of a 3rd person will not excuse the 1st 

wrongdoer if such acts should have been foreseen by 1st wrongdoer.  Both will be 

J & S liable.  (see 3rd party forces under "foreseeability" section of "proximate 

causation."  Bigbee v. Pacific T&T (handout) - Tel. co. J & S liable for putting 

booth to close to street when 3rd party driver hit P.


D.
Relation to comparative negligence.  Some Ds argue that in comp. negl. Ds are not 

liable for P's negl. and therefore a D should not be liable for other D's negligence.  

American Motorcycle v. Superior Ct. (p. 345) - Comp. negl. rules in CA did not 

overrule J & S liability principle.  Ct. adopted partial indemnity common law rule.



1.
Majority of cts. reject this argument.  Most cts. allow J & S liability.



2.
Application of doctrine: If P and 2 Ds are each equally at fault, the P may collect 


two-thirds of total damages from either one of the Ds.


E.
Contribution and Indemnity



1.
Contribution - the question of apportionment of loss between multiple Ds. 




a.
Early rule discouraged settlement b/c Ds who settled could still be sued for 



contribution by remaining Ds.




b.
Modern rules decrease amt. that P can obtain from remaining Ds by the amt. 



of settlement and prevent remaining Ds from obtaining contribution.





i. 
Example - P is 30% negl.  D1 is 10% negl.  D2 is 60% negl.  Damage is 




$100,000.  If P settles with D2 for $30,000, can P sue D1 for remaining 




$40,000? No. Can only sue for $10,000.  Can D1 sue D2 and attack 




settlement?  No.






If D2 is insolvent, D1 and P divide damage proportionally.  Dissent in 




American Motorcycle v. Superior Ct.  (p. 345).



2.
Indemnity - question of whether a loss should be entirely shifted from one D to 


another.  




a.
Equitable Indemnity - Unfairness of not allowing contribution bet. Ds led to 



this principal, whereby the more culpable of the Ds paid the entire amt. 



either to the P or the entire amt. to the other Ds.






e.g. - co. could obtain indemnity from employees when co. was sued 






for employee's wrong.  Retailers could sue manufacturers when 






the retailer was sued by a consumer for a defect in 







manufacturer's product.




b.
Partial indemnity - concurrent TFs can obtain partial indemnity from other 



concurrent TFs on a comparative fault basis.



3.
Policy - Rule assures that the injured party is fully compensated.

VII.
DAMAGES 


A.
Purpose

1) compensation/corrective justice  2) deterrence


B.
Elements


1.
Monetary loss - lost earnings, long-term health care, etc.




a.
Incl. inflation and mitigation.  O'Shea v. Riverway Towing (p. 743)



2.
Pain & Suffering - loss of enjoyment of life.




a.
One has to be aware and conscious in order to obtain P & S.  





MacDonald (p. 733)


C.
Remittitur - judge can set aside damages if unreasonable.  Firestone (p. 752) - 

wanted to get rid of remittitur doctrine and allow jury's determination of $ damages 

not to be challegeable.


D.
Attorney's Fees


1.
U.S. system - P pays contingency fee, D pays hourly fee



2.
British system - loser pays winner's fees


E.
Collateral source rule - D can receive windfall if collect from both D and insurance 

co.  Harding v. Town of Townshend (p. 782)



1.
Tort system should not consider $ from outside source, otherwise no deterrence 


effect.



2.
Sometimes insurance co. will pay P, then co. can sue D. Subrogation.  This 


happens with public insurance.


F.
Other damages


1.
Wrongful death - damages that decedent would have been eligible for had she 


not been killed by D's negligence.  Governed by statute.  Damages only if a  


beneficiary was dependent on decedent, in which case it is decedent's lost 


earnings.



2.
Consortium - damages to family/parents/spouse of decedent (children/spouse) 


in form of lost services, love, companionship, sexual relations, etc.



3.
Wrongful death and Consortium are damages incurred through relational 


interests.  Ps had relationship w/decedent and incur damages b/c loss of loved 


one.



4.
Emotional Distress - intentional or negligent cause of distress.

VIII.
MODERN STRICT LIABILITY

A.
In the past, used Rylands test.  Now, use abnormally dangerous activity.


B.
2nd Rest. § 519 (p, 553)



1.
A party that engages in an ultrahazardous activity is SL for any resulting 


damages even if party has exercised utmost care to prevent harm.



2.
The party, however, is only liable if the damages result from the kind of harm 


which made the activity abnormally dangerous.   Must be within scope of 


abnormal risk.  Use "directness" test to determine proximate cause.




Spano v. Perini  (p. 548) - do not need to prove negli. to recover.  Dynamite 


users are SL for injuries to others.  Blasting involves substantial risk regardless 


of degree of care and this risk should not be imposed on others.




Siegler v. Kuhlman (p. 562) - Transportation of gasoline ultrahazardous 


activity.  People who utilize hazardous things are liable for damages should they 


escape.  



3.
Policy Rationale



a.
Personal rights - Each person is entitled to undisturbed possession and 



lawful enjoyment of her own property.  This enjoyment is limited by effect 



it could have on others.  If rights of two parties conflict, party that is injured 



has right to compensation from damaging party.




b.
Cost spreading - participants in abnormally dangerous activities are able to 



spread costs of insurance to community.  Better than placing entire cost of 



injury on victim.




c.
Cheaper transaction costs (although would litigate damages instead of 



liability)




d.
Technology forcing - actor will seek ways to make activity safer.  If had 



negligence, no incentive for actor to make activity safer b/c relieved from 



injury payments.



4.
Six factors to determine if activity is abnormally dangerous.  Rest. § 520.  Q of 


law decided by judge.




a.
A high degree of risk of harm to others.




b.
The resulting harm is likely to be great.




c.
Risk of harm cannot be eliminated by reasonable care.  If can be eliminated 



by reasonable care, activity not abnormally dangerous.






Indiana RR v. American Cyanamid (p. 56 Supp) - eliminate risk of 




spilling chemical is proper care had been taken, so standard should be 




negligence and not SL.




d.
Activity is a matter of common usage.






Customarily carried on by many people in community.  Concept of r




reciprocal risk -- if everyone is doing it, everyone exposed to same risk.




e.
Inappropriateness of location of activity.  If risk is low b/c in remote area, 




not abnormally dangerous.




f.
Extent to which its value to the community is outweighed by its dangerous 



attributes.



Reason why common usage (d) should negate use of strict liability:




1) more litigation if use SL for common activities




2) all benefit from activity (if everyone doing activity then 





everyone should pay)




3) everyone burdened by reciprocity of risk so one party not 




gaining at the expense of the other.



Location (e) somewhat redundant b/c if P (probability) & L (injury) is 


high, will already impose tax on activity w/o respect to location.





If activity poses substantial risk even when take care then apply strict 


liability to provide incentives to use other means of accomplishing goal 


(i.e. increase costs of certain activities to discourage them in cases where other 

means are available).



Where damages especially large & loss likely to be severe, apply SL b/c 


industry better at distributing losses.  If large losses inherent to industry, let the 

industry find way to bear losses.



Must Balance 3 Factors When Considering Tort Liability:




1) Incentives




2) Compensation




3) Transaction Costs



Limit Strict Liability to Situations Where Residual Loss is High:





Transaction costs would be too high if SL applied everywhere b/c every 


accident would result in lawsuit.  If residual loss small, incentives & 


compensation also small relative to litigation costs so not worth it.



Causation in Strict Liability:




- Harm caused has to be directly due to abnormally dangerous 


   

activity




- Injury has to be within risk and proximately caused by activity



Ct looked at risk ex ante (in advance) in determining that transportation of gasoline 

was abnormally dangerous activity.  If residual risk is small then SL should not 

apply (ex. Hammontree).




Siegler v. Kuhlman 1973 (p.562)





D truck driver's trailer unit transporting gasoline 





disengaged and killed victim.  D not neglig. b/c checked 




rigging right beforehand.



Ct. ruled that shipping acrylonitrile not abnormally dangerous b/c 



residual risk after care is taken is small. Leak not caused by inherent 


properties of acrylonitrile.  SL should not apply b/c won't provide addit. 


incentive to reduce risk (re-routing won't reduce risk).




Indiana Belt Harbor RR v. American Cyanamid 1990 (supp p.56)





P switching line forced to pay for cleanup when 





acrylonitrile leaks due to lid on RR car being broken.



5.
Causation in SL



a.
Must be within scope of abnormal risk.




b.
Proximate cause - use directness test.




c.
Affirmative defense to SL - contributory or comparitive negligence.

IX.
ALTERNATIVES TO TORTS

A.
Liability insurance.  Medical malpractice, products liability, environmental clean-

up.  Provides compensation, but no incentives for caretaking.


B.
No fault insurance - auto insurance, Worker's comp.




Incentives for caretaking and provides compensation.  Low transaction cost.


C.
Public loss insurance - Medicaid, Medicare.







Provides compensation, but no incentives for caretaking.


D.
Ex Ante regulation and Ex Post Sanctions.  Regulation provides incentives for 

caretaking, but no compensation.


E.
Contract.  Incentives for caretaking and provides for compensation.  Obstetrics & 

Gynecologists v. Pepper (p. 322) - P signed waiver of tort agreement to be bound 

by arbitration if have complaint in exchange for medical care.  But P must have 

clear notification of terms and understanding consent.

X.

MEDICAL MALPRACTICE

A.
Standard of care for physicians - Custom


1.
Helling v. Carey (p. 185) - Doctor negligent b/c did not give glaucoma test, 


even though custom is not to give it to patients, like P, under 40.  THIS CASE 


IS EXCEPTION TO CUSTOM STANDARD.



2.
Use custom as standard b/c too difficult for judge and jury to decide this field's 


appropriate standard of care.



3.
Reasons for special standard of care for doctors. 




a.
If did not have custom, doctors might not undertake potentially beneficial, 



although risky, procedures




b.
Doctors would turn away high risk patients.




c.
Doctors not put forth best effort to save patients.


B.
Disclosure and Informed Consent


1.
Doctor has duty to disclose all risks to patient to allow patient to choose whether 


or not to accept treatment.  Disclosure incl:




a.
All risks that could potentially affect patient's decision.




b.
Alternative treatments




c.
Result if patient remains untreated.



2.
Exceptions to disclosure duty:




a.
patient unable to give consent




b.
telling patient may make her worse, i.e. info makes her emotionally 



distraught.



3.
Patient still needs to prove CAUSATION after showing breach of duty.




a.
Test - if disclosure of risks would have resulted in a reasonable person 



deciding against procedure, lack of disclosure was proximate cause of 



injury.


C.
Battery vs. Uninformed Consent


1.
Negligence b/c did not disclose and consent uninformed. (need injury)



2.
Intentional Tort b/c no consent. (do not need injury)



3.
Mink (p. 201) - proper charge is battery if operation over and did not have 


consent. How can consent be uninformed if never had it in first place?  If did 


have consent but uninformed, use negligent disclosure charge.  Consent is a 


defense to battery.


D.
Res Ipsa Loquitur and Medicine




1.
Can use this doctrine to find negligence.  Ybarra v. Spangard (p. 268)



2.
D hospital had easier access to info. so put burden on them to explain 



negligence and injury.




3.
P was unconscious so impossible for him to determine negligence and 



causation.




4.
Injury occurred while in care of doctors, so use circumstantial evidence to make 


them liable.  They can always use an affirmative defense or prove that there was 


no negligence.


E.
Medical No Fault Insurance and Strict Liability


1.
Patient need not est. if doctor was negligent or not.  Would automatically 


recover if injury results from provision of health services.



2.
Arguments for medical strict liability 




a.
avoid problems of proof as to whether injury caused by doctor's negligence 



or patient's preexisting condition.




b.
area difficult for juror to comprehend intricate questions of standard of care




c. 
reduce transaction costs 




d. 
if do not use custom standard or RP doctor standard, should just have strict 



liability to impose liability on doctors




e.
ensures that victim is compensated.



3.
Arguments against strict liability




a.
Causation problem - Would not know if injury came from provision of 



health services or pre-existing condition.    So still have case-by-case 



determination, and would not reduce transaction costs.

I.
Products Liability:  The liability of a seller for a defective product that causes injury to another.

A.
Early views

1.
No seller liability to third parties through the doctrine of privity:  In order to have a cause of action, π must be privy to the contract that gives rise to ∆'s duty of care.

Winterbottom v. Wright, (1842), p.613

π did not have a cause of action bec. ∆'s duty arose out of its contract w/the post office and π was not privy to the contract.  The duty only extended to the post office and the π had no cause of action in either tort or contract law.

2.
The "inherent dangerous" items rule was an exception to the lack of privity rule.

"Inherently dangerous" doctrine:  Manufacturers were liable for their products that were "inherently dangerous" such as contaminated food or falsely labeled poison.

B.
Extension of negligence to manufacturers

a.
Cts. eliminated the privity doctrine for actions of negl. and rejected the limited notion of recovery for only "inherently dangerous" products.

MacPherson v. Buick Motor Co, (1916), p.615

∆ could have discovered the defect by reasonable inspection.  π has a right of recovery in tort law despite a lack of privity.  π did not have to prove that cars were "inherently dangerous," only that the defective product was reasonably dangerous to use.

b.
MacPherson is now the majority view in American cts.  Manufacturers are liable for injuries that are prox. caused by their negligence.  
(2d Rest. §395)

B.
Warranty:  Essentially a hybrid tort-contract action.  Cases for breach of implied warranty could be brought against retailers where a lack of privity defeated the cause of action.  Negligence theory was rejected and the retailer could be held liable regardless of the exercise of due care to insure product safety.

C.
Strict Liability

a.
Prior to the development of strict liability for manufacturers, cts. held manufacturers liable under theory of negligence using the Res Ipsa doctrine.

b.
Cts. supplanted the use of the Res Ipsa Loquitur doctrine with the doctrine of absolute liability initially set forth in Traynor's concurrence in Escola v. Coca-Cola Bottling Co, (1944), p.624.

II.
Negligence

A.
General Doctrine:  A party that negligently manufactures a product is liable for third party damages that are proximately caused by his failure to exercise reasonable care.  (2d Rest. §395, MacPherson v. Buick Motor Co., 1916)

B.
Requirements for negligence liability

1.
The ∆ must have had a duty of care.

(eg:  sometimes retailers are held not to have a duty to inspect goods [canned/sealed goods], and are therefore not liable under negligence theory for any damages resulting from those goods)

(suits against retailers are generally under theory of warranty or strict liability)

2.
The π must be a foreseeable π:  If the π is a bystander who is not within the scope of risk, he cannot recover for the injuries suffered.

3.
The harm must be proximately caused by the operation of the risk.

III.
Warranty

A.
General Doctrine

1.
Historically, buyers have been able to sue the immediate seller for goods of lesser quality than was contracted for.  If the buyer could show that the seller made representations about the quality of the goods, he could win even in the absence of negligence.

2.
Contractual aspects:  Application of the contract statute of limitations, application of the contract measure of damages (economic losses only).

3.
Torts aspects:  Elimination of the privity requirement

B.
Express warranties

1.
Reliance:  Under UCC §2-313 the warranty simply needs to be "part of the basis for the bargain."  There is no need to show express reliance on the warranty.

2.
Privity:  A third party may recover from the seller if the third party is a member of the class that the seller intended to reach with the warranty depending on agreements with the original buyer.

C.
Implied warranties

1.
Warranty of merchantability  (UCC §2-314)

a.
"Merchantability":  The condition of being fit for the ordinary purposes for which the goods are used.

b.
Seller must be a "merchant":  The seller must regularly sell the type of goods in question.  A person who sells his used car to another is not a "merchant."


McCabe v. Ligget Drug (p. 630) - Implied warranty that product is of merchantable quality.  USED SL STANDARD.

2.
Privity

a.
Third parties may recover from the seller if the third party is a person reasonably expected to use the product even if they are not privy to the contract.

Henningson v. Bloomfield Motors, (1960), p.634

Despite a lack of privity and despite a disclaimer restricting warranty to the original purchaser, the π (the purchaser's wife) was able to recover damages under theory of warranty of merchantability.  The π was able to recover bec. she was a person reasonably expected to use the product.

b.
UCC §2-318:  Three alternatives to extend warranty to cover third persons

i.
Extension of warranty to family/guests of buyer who are injured through the product's use.

ii.
Extension of warranty to any person reasonably expected to use the product.

iii.
Extension of warranty to any person reasonably expected to use the product .  Such users can recover even they only suffer property damage.

c.
Common law regarding theory of implied warranty extends warranties from the manufacturer to the ultimate consumer of a product, not just the retailer.

IV.
Strict Liability

A.
General Doctrine

1.
Manufacturers are liable without regard to fault for the injuries proximately caused by any defective products they produce.

2.
Policy rationale:  from Traynor's concurrence in Escola
a.
Loss minimization:  The manufacturer is in the best position to minimize the losses (harms) by either reconstructing the product or taking it off the market.  [essentially, however, negligence theory can also lead to better manufacturer behavior]

b.
Loss spreading:  The risk of harm is a constant and general risk and the manufacturer is best situated to afford protection because he can spread the cost amongst a large number of consumers. 

c.
Elimination of proof complications:  Even under theory of Res Ipsa Loquitur, the ∆ could avoid liability by showing that he took reasonable steps to insure the safety of his product.  Disproving the ∆'s exercise of reasonable care is a difficult process for the π bec. the ∆ is in control of the necessary facts.

d.
The foodstuffs analogy:  Prior to Escola, courts had imposed liability on manufacturers of unsealed foodstuffs for many of the same policy reasons that Traynor used to support the application of strict liability.

e.
Corrective justice:   It is in the public interest to take such defective products off the market and if a defective prod. does reach the public the manufacturer shld be liable bec. he put the product in the open market.  The loss shld be borne by the party who manufactured the product rather than an innocent victim.

3.
2d Restatements §402A, (1965):  Anyone who sells a defective product that is unreasonably dangerous to the user is liable for any injuries incurred by the ultimate user or his property provided that:

1)
The seller is in the business of selling such a product (individuals who sell their own cars are not included)

2)
It is expected that the product will reach the consumer w/o substantial change in condition.

3)
The product does reach the consumer w/o substantial change in condition.

The seller is liable despite his best efforts to prepare/sell his product and despite a lack of privity between seller and ultimate consumer.

a.
"Seller":  Any party in the business of selling goods of that kind.  Retailers are strictly liable just as manufacturers are.  The person who sells his car to a neighbor is not liable.  Additionally, a party that provides services is not strictly liable for defects in the products they use.

Murphy v. E.R. Squibb & Sons, Inc., p.653

Pharmacies provide a service as opposed to being in the business of "selling" drugs.  Therefore, pharmacies are exempt from §402A.

b.
"Unreasonably dangerous":  For an item to be unreasonably dangerous it must pose a disproportionate and substantial risk to the ordinary user. A manufacturer would not be liable for the brakes on a car with 200,000 miles on it, for example, bec. such wear on the brakes is a reasonable expectation.

c.
The "harm" cannot be to the product itself.

East River Steamship Corp. v. Transamerica Delaval, p.643

When a defective product injures itself, there is no action in products liability. An object's failure to function properly is a warranty action.  An action in tort only exists if the product creates an unreasonable risk of harm to persons or property other than the product itself.

d.
California's rejection of the "unreasonably dangerous" requirement.

California rejected the unreasonably dangerous requirement on the grounds that it was an undue burden on the π.  The same concepts however are embedded in the definition of a "defective product."

e.
Unavoidably unsafe products:  There is no strict liability for a product if it is unavoidably unsafe but its benefits outweigh its dangers.  (eg:  rabies vaccine)

B.
Differentiated from "warranty" theory

1.
No notice requirement for strict liability as in actions for breach of warranty in some states.  Product must be used in its intended way.  P not aware of defect that made product unsafe.

Greenman v. Yuba Power Products, (1962), p.635

A manufacturer is strictly liable in tort when an article he places on the market, knowing that it will be used without inspection for defects, proves to have a defect that causes injury.

2.
The statute of limitations is longer for tort actions in some cases.

For breach of warranty actions, the statute of limitations is 4 years from the date of sale.  For strict liability tort actions, the statute of limitations takes effect from the time of the injury.

V.
Product defects

A.
Manufacturing/construction defects  

1.
Definition:  The particular defect item that injures the π is different from the other ones manufactured by the ∆

Pouncey v. Ford Motor Co., p.662

π was injured by the radiator blade while putting anti-freeze in his car.  There was evidence that the blade was incorrectly manufactured and had weak points in the metal which led to the break.

2.
Theories of Liability:  Elements of proof

a.
Negligence:  Look to general requirements for negligence liability

i.
Did the ∆ have had a duty of care?

ii.
Was the π a foreseeable π?

iii.
Was the harm proximately caused by the operation of the risk?

b.
Warranty:  Look to UCC §2-314 (Implied warranty of merchantability) and UCC §2-318 (Extension of warranty to third parties)

c.
Strict Liability:  Look to 2d Rest. §402A for additional reqs.

1.
Was the product in an "unreasonably dangerous" condition?

2.
Did the defect exist at the time it left the manufacturer's control?

3.
Was the defect the proximate cause of π's injury?

B.
Design defects - product used in its 1) normal or intended use or 




  2) reasonably forseeable use?
1.
Definition:  All of the similar products manufactured by the ∆ are the same and they all bear a feature whose design is itself defective and unreasonably dangerous.

2.
Theories of Liability:  Elements of proof

a.
Negligence:  Primary theory of recovery.:  Look to general requirements for negligence liability (see above)

Volkswagen of America, Inc. v. Young, p.666

The π had a cause of action under negligence bec. VW violated its duty to construct a reasonably safe vehicle.  The π did not have an action in strict liability for design defects because if the manufacturer has taken reas. care, the design by definition could not be defective.

Specifically focus on the question, "Did the ∆ violate its duty of care by choosing the present design?"

i.
Has the product performed as safely as an ordinary consumer would expect when used reasonably?

Test in Barker.  Can be fulfilled, however, through warnings which lower the user's expectations.

ii.
Does the utility of design outweigh the risks of design?

Feasibility and practicality of alternative design is significant.  BENEFITS OUTWEIGH  RISK?

b.
Strict Liability:  Most defective design cases are tried under negligence theory.

Brown v. Superior Court (Abbott Laboratories), p.707

There is no strict liability for the harms resulting from the defective design of a drug.  There is only strict liability for the failure to warn of known risks associated with the drug.

c.
"Inherently Dangerous" Product

Use negligence standard b/c since dangerous, will not have design defects.  Danger and design inseparable.  MFR only has a duty to warn.

3.
In proving the cause of action under either theory of negligence or strict liability, π may not introduce the fact that ∆ upgraded or changed his own design as evidence that the old design was defective.  The π needs to show that at the time the product was designed, other more desirable alternatives existed.

Cann v. Ford Motor Co., p.689

The ct. reasoned that the same policy reasons that prohibit the introduction of such evid. in a negl. action, preclude allowing the evid. in a strict liability action.

C.
Duty to warn:  Manufacturers have a duty to warn foreseeable users of their products about the known risks of using them.

MacDonald v. Ortho Pharmaceutical Corp., p.692

The ∆ had the duty to warn all persons who will foreseeably be endangered by ∆'s product.  ∆'s duty arises from the nature of the pill's usage (voluntary decision, unlike other prescription drugs) and the harms to potential users.  Such warnings must the nature of the risk reasonably comprehensible to the average consumer.

1.
The duty to warn has a basis in all three theories of recovery.

a.
Negligence:  A seller has a duty to warn foreseeable users of the nature, gravity, and likelihood of its product's known risks.

b.
Warranty:  A seller must warn foreseeable users of its product's risks in order for the product to be fit for the ordinary purposes for which the it is used.

c.
Strict Liability:  In order to prevent a product from being unreasonably dangerous, a seller may be required to give directions or warnings as to its use. (2d Rest. §402A)

2.
There is no duty to warn when the information is common knowledge.

VI.
Defenses based on the plaintiff's conduct

A.
Plaintiff's contributory/comparative negligence

1.
To negligence actions:  The π's negligence can be a defense (complete or partial depending on the jurisdiction) to a products liability claim brought on negligence theory.

2.
To strict liability actions

a.
Defenses

i.
π's failure to discover danger is not a defense for the ∆.

Micallef v. Miehle Co., p.715

Plaintiffs cannot be contributorily negligent for injuries resulting from patent design defects.  Even if a design defect is obvious, the manufacturer can be held liable for resulting injuries to the plaintiff.

ii.
π's abnormal use of the product may be a defense for the ∆ depending on the foreseeability of the abnormal use.  IF P DID NOT USE PRODUCT IN FORSEEABLE WAY OR IN INTENDED WAY, MAY BE A DEFENSE.  IF IT WAS FORSEEABLY MISUSED, P NOT NEGLIGENT.

iii.
π's unreasonable exposure to the risk is a defense for the ∆.

b.
Effect on recovery:  In a jurisdiction with a comparative negligence scheme, the π's negligence can reduce a ∆'s amount of strict liability.

Daly v. General Motors Corp., p.722

The principles of comp. negl. will apply to strict liability actions.  If π can prove that ∆'s defective product caused his injuries, ∆ is liable for damages.  If ∆ can prove that π was negligent, it will decrease the amt. of ∆'s fault.

B.
Assumption of risk

1.
Primary assumption of risk is a complete bar to recovery.

2.
Secondary assumption of risk has the same effect as contributory negligence.
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