Torts — Class Notes, page 60
printed 14 December 1999 12:21 PM

Torts outline

Functions of Tort Law

Compensation of victims

Deterrence: Creation of incentives to take care

Condemnation

INTENTIONAL torts

Basic definition

Plaintiff has an interest and defendant has breached a duty relative to that interest, causing an injury.

Assault

Act that causes apprehension or fear of imminent battery. Victim must know of act.

Restatement (Second) § 21. Assault.

 (1) An actor is subject to liability to another for assault if


(a) he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact, and


(b) the other is thereby put in such imminent apprehension.

Battery

Defendant acts (conduct) with the purpose (intent) of causing a harmful or offensive (under the circumstances—Vosburg v. Putney (WI 1891)) contact with another or an imminent apprehension thereof or with knowledge to a substantial certainty that defendant’s conduct will cause such a contact or apprehension (Garratt v. Dailey (WA 1956)); and defendant’s conduct results in (causes) such a contact (injury) with the other and/or a third party (Talmage v. Smith (MI 1894)).

Trespass

Unauthorized interference with another’s exclusive right to real property.

The act must be intended; the interference need not be.

You don’t need to know the property is someone else’s.

Conversion

Like trespass but with personal property.

False Imprisonment

The act must be intended, even if innocently.

Intentional Infliction of Emotional Distress

Knowledge with substantial certainty or intent to cause substantial emotional distress. Includes cruel jokes, highly abusive bill-collecting efforts, and outrageous sexual or racial harassment.

Plaintiff’s prima facie case for intentional torts

Defendant breached duty to plaintiff by violating a specific freedom

Battery: Freedom from certain bodily contacts.

Assault: Freedom from certain apprehensions of intentional physical contact by another.

Trespass: Freedom from interference with exclusive possession of realty.

Conversion: Freedom from interference with exclusive possession of personalty.

Injury to plaintiff (including dignitary)

Causation

Damages

Thin skull rule. Vosburg v. Putney.

You take your victim as you find her; liability for all resulting damages. (Same rule applies for unintentional torts.)

Social Purposes and Principles Served by Awarding Damages

Compensation. Government could do it for 5% of the cost; private insurance could do it for 20% of the cost.

Normative incentives and disincentives. At the cost of limiting liberty.

Corrective justice. Undoing violations of rights in order to annul loss.

Moral quality of act usually irrelevant to calculus of compensatory damages.

Affirmative defenses (burden on defendant)

Consent—Mohr v. Williams (MN 1905)

Context-sensitive.

Can be limited to specific touches.

The defense exists because it’s beneficial to permit things like surgery.

Can be implied based on conduct.

Cannot be coerced, unlawful, against public policy, or to something illegal.

Waived for emergencies.

(Negligent failure to obtain informed consent will be the more likely claim than battery today for medical malpractice cases.)

Self-defense—Courvoisier v. Raymond (CO 1896)

Must be reasonably proportionate to reasonable perception of likely harm (even if no danger is actually present)—reasonableness standard.

Perceived threat may be to a third party.

Duty to flee of possible (except from home).

No duty to compensate for harm inflicted in self-defense.

Extends to injured innocent bystanders.

Privilege based on Necessity (for cases of trespass and conversion)

Ploof v. Putnam (VT 1908)
Incomplete/conditional privilege. Vincent v. Lake Erie Transportation Co. (MN 1910)

Duty to compensate for harms done.

No affirmative defenses of

Contributory negligence or comparative negligence.

Insanity—McGuire v. Almy (MA 1937)

So long as requisite intent can be formed, there is no insanity defense.

Where one of two innocents must suffer a loss, it should be borne by the one who caused it. Seals v. Snow (KS 1927)

Assumption of risk (with rare, unusual exceptions)

ACCIDENTAL HARMS

HISTORICAL FOUNDATIONS

The middle ages: trespass vi et armis contra pacem regis

The all-purpose writ to get into king’s courts in the early/middle ages.

The Thorns Case (U.K. 1466)

Prima facie case for trespass

Act

Causation

Harm/Injury

No need to show negligence.

The Next Phase: Trespass versus Case

Trespass: Direct, immediate harm.

Case: Indirect, consequential harm.

Scott v. Shepherd (U.K. 1773)—the squib case.

Difficulties of the distinction.

Trespass permits involuntary intervening acts of third parties.

Negligence

Arrived in 1700s by way of case to deal with the substantive and procedural difficulties of collision cases.

Collision cases

Case

Master liable if master drove and was negligent.

Master liable if servant drove.

Trespass

Master liable if master drove and harm was intentional.

Mid-1800s: U.S. & U.K. abolished forms of action

Division between unintentional and intentional harms emerged.

Division between strict liability and negligence/fault theories emerged.

ANALYTIC AND DECISIONAL FOUNDATIONS of liability regimes

Deontological Perspectives

Purpose of law: To achieve justice between parties. (Kant, Rawls.)

Corrective Justice

Original raison d’être of tort law.

Purpose of law is to correct imbalances caused by one party’s breach of duty to another.

Compensation rights the imbalance, restores moral equilibrium.

Relative wealth irrelevant to one’s rights and duties.

Distributive Justice

Tort law has traditionally ignored the overall distribution of wealth, power, and authority, though logic does not demand this.

Rights and Duties

Hard to determine. Liberty, security, freedom of action, protection of autonomy.

Epstein’s libertarian flavor of strict liability

Freedom of action within own sphere.

Crossing into another’s sphere means presumptive liability.

Forms of transgression, bases for liability

Force

Fright

Creation of a dangerous condition

Compulsion

Excuse or justification is an affirmative defense.

Causation

But-for rejected for overbreadth.

Proximate better but flawed.

His proposal: “The dangerous condition created by defendant resulted in harm to plaintiff.”

No liability for omissions because they don’t cause anything.

Fault-based approach

Negligence is the breach of duty to conform behavior to social standards of due care.

Liability for intentional and negligent harms only.

Fletcher’s reciprocity approach

People impose reciprocal risks on one another.

Liability for imposing a non-reciprocal risk on another.

Assumption is that such impositions accompany benefit at another’s expense.

Strict liability for unexcused, non-reciprocal risk-taking.

What matters is reciprocity, not reasonableness.

Affirmative defenses

Justification and excuse.

Contributory negligence that rights the imbalance and restores reciprocity.

Utilitarian or Welfare-based Perspectives

Hume, Bentham, Mill.

The law cannot undo the past but can help maximize future overall social welfare and utility.

The law should look to the good of all, not justice between two parties.

Tort law can provide incentives for maximally beneficial behavior.

Tort law can also serve an insurance function by compensating for losses.

Administrative costs to society are only relevant to the extent they affect overall calculus of good.

Intentional harms

Liability where it most efficiently benefits society.

Contract-based notions.

Calabresi

Goal: Minimize the sum of

(a) the cost of accidents,

(b) the cost of reducing the cost of accidents, and

(c) administrative costs.

Means

Precautionary measures.

Reduce the number and severity of risky activities (as long as such measures do not cost more than they save). 

Bargaining (Coase)

“Specific deterrence.” Government can order precautions.

Activity-level reductions.

“General deterrence.”

Tort liability structure can promote precautions and thereby reduce the prevalence of risky activities.

Risk-bearing.

Cost reduction.

Risk-spreading 

Insurance

Suffer a small annual loss to protect against a possible large cost.

First-party insurance is cheaper than liability insurance so, from an insurance standpoint, the cheapest solution is to have no liability and leave all costs on the victim to be paid by first-party insurance.

Minimizing administrative costs is a balancing act.

Strict liability means more, simpler claims

Negligence means fewer, more complicated claims.

Coase

Bargaining produces the most efficient outcome, regardless of cost-allocation model.

Allocation of entitlement affects distribution of wealth but not likelihood of achieving efficiency.

Contract deals with externalities better than tort or government intervention.

Oliver Wendell Holmes. The Common Law. 1881.

Rejection of strict liability more than an affirmative case for negligence (which he refers to as a “criminalist” theory).

Strict liability based on a “but-for” standard for causality would be almost boundless.

Strict liability makes sense for trespass and conversion

Harms are reasonably foreseeable.

They would take the loss if it were their property, so they should if it weren’t. 

Justice-based argument against strict liability

There should be no liability for what one is powerless to foresee and therefore avoid.

Liability predicated on moral responsibility is meaningless absent choice.

Due care (objective standard) should be the reference point for choice. (Brown.)

Policy-based argument against strict liability

Activity is a public good and, as such, should not be discouraged as a matter of policy.

Strict liability would undermine commerce, innovation, and entrepreneurship, to the detriment of all.

Negligence standard provides adequate incentives for due care.

Risky activities if carefully undertaken are generally beneficial (1881).

Loss should lie where it falls unless there’s a clear benefit to shifting the loss. Negligence meets that test of clear benefit; strict liability does not.

Insurance can compensate losses not covered by negligence regime.

STRICT LIABILITY or NEGLIGENCE?

Incentive systems

Negligence rewards care-taking in individual cases.

Strict liability does not reward care-taking in individual cases but does to the extent that care-taking can reduce the incidence of accidents.

Posner

Strict liability: injurer will take care, victim will not.

Negligence: victim will take care, injurer will not.

Abel

In the real world, victims take care because of natural self-preservation, regardless of liability regime.

But strict liability induces greater care-taking on the part of injurers because it provides strong incentive to reduce the incidence and severity of accidents.

U.S. versus U.K.

American judges assumed industry was risk-averse so they factored in the external benefits of risky activities.

British judges limited the cost-benefit analysis to profits to industry and declined to take external benefits into account.

United States adopted a negligence standard

Brown v. Kendall (MA 1850) Shaw, C.J.

Parting dogs on public way.

Plaintiff must show negligence to recover damages due to lawful acts that produce unintentional harms.

Brown v. Collins (NH 1873)

Rylands rejected in favor of negligence standard.

Cairns’s natural/non-natural distinction is arbitrary.

Rule would have undesirable effect of discouraging beneficial activities.

Losee v. Buchanan (NY 1873)

Rylands and strict liability rejected.

Modern society produces benefits for which we give up some absolute rights to property and person.

Strict liability would create an insurance regime.

Social benefits are in themselves a compensation.

Louisville Ry. Co. v. Sweeney (KY 1914)

Rube Goldberg fact pattern. Strict liability. An exception to the rule here. Decision followed Scott v. Shepard.

Turner v. Big Lake Oil Co. (TX 1936)

Rylands rejected. On almost identical facts, use of land in Texas held to be natural.

Hammontree v. Jenner (CA 1971)

Auto accident caused by driver seizure. Strict liability for products liability not extended; negligence doctrine governs.

Collision cases have always followed negligence standard.

United Kingdom adopted a strict liability standard

Rylands v. Fletcher (1865, 1866, 1868)
Trespass (of water) claim on strict liability theory.

Blackburn’s true rule: “The person who for his own purposes brings on his lands and collects and keeps there anything likely to do mischief if it escapes, must keep it in at his peril, and if he does not do so, is prima facie answerable for all the damage which is the natural consequence of its escape.” (From appeal to Court of Exchequer Chamber.)

Cairns, L.C.: Strict liability for “non-natural” uses. (From appeal to House of Lords)

Result has stood ever since in U.K.

Widely rejected early on in U.S. in Brown v. Collins and Losee v. Buchanan.

Powell v. Fall (U.K. 1880) Bramwell, L.J.

Locomotive spark caused fire on private property.

Rylands extended from activities on own land to activities on public land.

Stone v. Bolton (U.K. 1950)

Plaintiff injured on public way by cricket ball. Nuisance and negligence theories, not strict liability.

Reasonableness standard for duty of care. No duty to prevent unforeseeable harms.

Negligence concerned with culpability, not fairness.

Collision cases have always followed negligence standard.

Negligence or strict liability based on location of parties (U.K.)

	Case
	Plaintiff
	Defendant
	Regime

	Rylands v. Fletcher
	on own property
	on own property
	SL

	Powell v. Fall
	on own property
	on public way
	SL

	Stone v. Bolton
	on public way
	on own property
	N

	Collisions
	on public way
	on public way
	N


Negligence or strict liability based on care taken and harm caused (U.K.)

Type I.—Unilateral harm & unilateral care.

Rylands v. Fletcher (SL), Stone v. Bolton (N).

Deontological perspectives all favor strict liability.

Epstein: Defendant caused harm.

Fault-based: Defendant undertook foreseeably harmful activities for own benefit.

Fletcher: Defendant imposed non-reciprocal risks.

Type II.—Unilateral harm & bilateral care.

Powell v. Fall (SL)

Deontological perspectives can come out either way.

Type III.—Bilateral harm & bilateral care.

Collisions cases (N)

Deontological perspectives

Fletcher: Negligence where risks are reciprocal.

NEGLIGENCE

Plaintiff’s prima facie case and affirmative defenses under negligence and strict liability regimes.

	Negligence
	Strict Liability

	Defendant breached duty of care to plaintiff

Some cost-justified precaution must be identified.

Whether there is a duty is a question of law.
	Defendant acted. Blackburn’s true rule.

	Injury
	Injury

	Causation


In fact (but for)


Proximate
	Causation


In fact (but for)


Proximate

	Damages
	Damages

	Affirmative defense of contributory negligence
	No affirmative defense of contributory negligence

	
	Affirmative defense of assumption of risk? CB on 759 seems to say yes.


THE REASONABLE PERSON standard

Ordinary Prudence—Vaughn v. Menlove (U.K. 1837)

Defendant ignored prior warnings; his hay rick ignited, burning plaintiff’s cottages.

Defendant held negligent for failure to exercise ordinary prudence.

Subjective standard rejected—too uncertain, as many standards as shoe sizes, absurdity.

Holmes’s classic argument for an objective standard

General welfare argument

The harm is the same, regardless of the capabilities of the one who causes it.

Subjective standards would disincentivize care.

(Strict liability for klutzes?)

Evidentiary argument

Proof problems abound with subjective standards.

Caveat

The (easily) demonstrably less capable (e.g., the blind, children) should be held to an objective standard appropriate to their abilities.

Exceptions to the reasonable person standard

Youth? Yes, except in the performance of adult activities. Daniels v. Evans (NH 1966). (Note tension with Garratt v. Dailey.)

Temporary insanity? Yes, if unforeseeable. Breunig v. American Family Insurance Co. (WI 1970)

Temporary incapacity? Yes, if unforeseeable. Hammontree v. Jenner.

Disability? Yes. Fletcher v. City of Aberdeen (WA 1959)

Old Age? No. Roberts v. Ring (MN 1919)

Permanent Insanity? No. McGuire v. Almy.

Poverty? No. Denver & Rio Grande R.R. v. Peterson (CO 1902)

Today the standard of care is the same for defendant and for plaintiff.

CALCULUS OF RISK

Eckert v. Long Island R.R. (NY 1871)

Except where objectively rash, an act taken to save the life of another cannot be negligent.

[A BPL analysis might arrive at a different result.] 

Osborne v. Montgomery (WI 1931)

Benefits of care should be weighed against probabilities of damage. [Before BPL.]

Cooley v. Public Service Co. (NH 1940)

In a negligence case, plaintiff has burden of suggesting a better precaution than that taken by defendant. This is part of prima facie case.

Learned Hand’s Formula—United States v. Carroll Towing Co. (NY 1947)

Burden of (available) precautions = B

Probability of harm = P

Gravity of the injury (loss) = L

If B<PL, additional precautions are called for until B = PL.

Defensible under both economic theory and the deontological golden rule.

Posner

BPL framework ignores the question of optimal level of activity itself.

Another perspective: Blasting example

Where residual harms exceed profits, perhaps the activity is negligent. Difficulty of the equation for a jury might support strict liability for such cases.

Calculus of risk in the U.K.

Courts historically focused on PL and only rarely considered B. If PL is great enough, strict liability is triggered. Only recently have they shifted toward BPL.
Impact of juries on calculus of risk

Juries may set the standard of care above or below the level a strict BPL calculus would prescribe. If the B of meeting a jury-set standard is too much above PL, the incentive effect is lost and the actor will revert to a BPL-justified precaution because it works out cheaper.

CUSTOM as measure of due care

Titus v. Bradford, B. & K. R. Co. (PA 1890)

Customary practices are by definition reasonable. Conforming to customary practice, regardless of danger, cannot be negligent.

Repudiation of custom as conclusive of due care—The T.J. Hooper (NY 1932) Hand, J.

Implicit use of the BPL formula fifteen years before he articulated it.

Today

Custom is relevant but nondispositive (except in cases of medical malpractice, where it is dispositive).

STATUTORY STANDARDS as measure of due care

General comments

Threshold questions

Is plaintiff member of the class protected by the statute?

Is the risk of the sort the statute is intended to limit?

Common-law courts sometimes borrow statutory or regulatory standards for civil duties.

Private rights of action in criminal or regulatory statutes are sometimes explicit, sometimes read in by judges.

These cases largely turn on how courts interpret the statutes.

About half the states consider violation of statutory standard to be negligence per se, following Martin.

Foundational cases

Osborne v. McMasters (MN 1889)

“[W]here a statute or . . . ordinance imposes upon any person a specific duty for the protection or benefit of others, if he neglects to perform that duty he is liable to those for whose protection or benefit it was imposed for any injuries of the character which the statute or ordinance was designed to prevent, and which were proximately produced by such neglect.”

Martin v. Herzog (NY 1920) Cardozo, J.

Violation of a statute establishes negligence per se.

But there can still be no liability if the jury finds a lack of causation.

Tedla v. Ellman (NY 1939)

Violation of a statute is prima facie evidence of negligence but not negligence per se; there may be exceptions, such as custom.

Car key cases: defendant creates necessary condition for injury caused by third party.

Ross v. Hartman (DC 1943)

Violation of safety ordinance is negligence.

If the harm the statute was intended to prevent is thereby caused, defendant has proximately caused that harm and is liable.

That an interceding third party’s conduct is also a proximate cause is immaterial.

Richards v. Stanley (CA 1954) Traynor, J.

Car thief’s negligent driving caused injury. Defendant, who left keys in car in violation of statute, not liable because consequences were not reasonably foreseeable.

No duty to prevent intervening actions of third persons.

Meihost v. Meihost (WI 1966)

Same sort of statute interpreted as anti-theft statute and not safety statute, so no negligence.

Dram Shop Cases

Vesely v. Sager (CA 1971)

Publican liable for damages caused by drunk driver he served because he violated duty of care prescribed by Cal. Bus. & Prof. Code.

Case turns on breach of duty rather than proximate cause.

Ewing v. Cloverleaf Bowl (CA 1978)

Vesely extended to provide liability for injuries to patron (also a protected person) from excessive drinking. Breach of duty eclipsed patron’s contributory negligence.

Coulter v. Superior Court (CA 1978)

Vesely extended to non-commercial provider of alcohol.

1994 revision of Cal. Bus. & Prof. Code explicitly overruled Vesely and its brethren.

In many jurisdictions, servers or providers cannot be held liable for injuries caused by consumers of alcohol on breach-of-statutory-duty theories.

JUDGE & JURY measures of due care

Holmes’s argument

Need for standards and consistency, predictability.

Over time, judges learn trends in jury decisions and need juries less and less for determination of outcomes; things over time can become matters of law that were once matters of fact.

Today

Tendency increasingly is to defer to juries and to deal with things on a case-by-case basis.

We still haven’t found much certainty, consistency, or predictability.

Res Ipsa Loquitur

General comments

A basis for proof on circumstantial evidence.

Establishes both breach of duty and causation.

Juries get considerable latitude, particularly in medical malpractice cases, on the question whether the event is of a sort that ordinarily does not occur absent negligence.

Some modern strict liability cases might also be argued as res ipsa loquitur.

Elements, according to Prosser & Keeton:

(1) The event must be of a kind which ordinarily does not occur in the absence of someone’s negligence;

(2) It must be caused by an agency or instrumentality within the exclusive control of the defendant; and

(3) It must not have been due to any voluntary action or contribution on the part of the plaintiff.

Elements, according to the Restatement (Second) of Torts § 328D:

(1) It may be inferred that harm suffered by the plaintiff is caused by the negligence of the defendant when


(a) the event is of a kind which ordinarily does not occur in the absence of negligence;


(b) other responsible causes, including the conduct of plaintiff and third persons, are sufficiently eliminated by the evidence; and 


(c) the indicated negligence is within the scope of the defendant’s duty to the plaintiff.

(2) It is the function of the court to determine whether the inference may be reasonably drawn by the jury, or whether it must be necessarily drawn.

(3) It is the function of the jury to determine whether the inference is to be drawn in any case where different conclusions may be reasonably reached.

Practical effect

Once a judge accepts a res ipsa loquitur argument, the case is an uphill battle for defendant to prove lack of negligence.

The classic case: Byrne v. Boadle (U.K. 1863)

Defendant liable for injuries to plaintiff pedestrian struck by falling barrel.

Defendant had a duty to prevent such injuries

Negligence is presumed absent evidence to the contrary.

[Court probably made a common-sense assumption about the likelihood of this accident occurring in the absence of negligence.]

Modern approaches

Colmenares Vivas v. Sun Alliance Insurance Co. (PR 1986)

Prosser & Keeton test applied and res ipsa loquitur found.

Having a nondelegable duty of care to maintain an instrumentality in a safe condition satisfies the exclusive control element, regardless of whether physical control had been shifted to another.

Liberalization of exclusivity requirement.

Honea v. Coca-Cola Bottling Co. (TX 1944)

Plaintiff conduct within customary standard of care doesn’t defeat res ipsa loquitur.

Benedict v. Eppley Hotel Co. (NB 1954)

Mere sitting in a chair does not constitute exclusive possession and control or impose any duty to examine it for defects. Res ipsa loquitur still applies.

Wakelin v. London & S.W. Ry. Co. (U.K. 1886)

Res ipsa loquitur does not apply if plaintiff’s own conduct may just as likely have caused the injury.

VICARIOUS LIABILITY a/k/a respondeat superior

General comments

Employers are strictly liable for the torts (including intentional) of their employees or agents acting within the scope of their employment.

Does not extend to independent contractors.

Long-established principle in law.

Key question in these cases: Was employee acting within scope of employment?

Typically a question of law, not of fact, perhaps because it is a strict liability doctrine.

Unaffected by employment contracts because third persons are not party to these contracts.

Exception: employers not liable for employees’ injuries to each other.

Ira S. Bushey & Sons, Inc. v. United States (NY 1968) Friendly, J.

Respondeat superior, not for public policy, foreseeability, or economic reasons, but on the basis of fairness.

Employers have certain responsibilities along with their benefits and powers.

Acting through others is the legal equivalent of acting oneself.

Employee need not be acting for benefit of employer, just generally within the scope of being an employee.

CAUSATION

Plaintiff must establish both cause in fact and proximate cause.
CAUSE IN FACT (“But For”)

New York Central R.R. v. Grimstad (NY 1920)

Barge captain drowned. Proximate cause of death was fall. Defendant’s failure to provide lifesaving equipment held not to have been the cause in fact of his drowning because there was no evidence that such equipment would have made any difference.

[Today, this case would have gone to the jury to decide.]

Test for cause in fact

Construct a counterfactual: What would have happened if...?

Grimstad: What would have happened if there had been lifesaving equipment?

If more likely than not the injury would not have occurred, then cause in fact is established.

Grimstad: If more likely than not he would have been saved, then the failure to equip was the cause in fact.

The test assumes an ordinary person, regardless of whether the specific person was ordinary.

Causation and incentives

Causation can undermine the incentive system of negligence by permitting a negligent defendant from escaping liability on grounds of causation.

Example: If 20 accidents without precaution and 10 with, and assuming no precaution is taken, how do you prove that a given accident is one that would have been among the 10 prevented and not among the 10 that would have occurred anyway?

Stimpson v. Wellington Service Corp. (MA 1969)

A reasonable conclusion in the face of clear negligence is sufficient to establish cause in fact.

It is not necessary that all other conceivable explanations be excluded.

Evidentiary and proof problems with substances not definitively demonstrated to be harmful

Richardson v. Richardson-Merrell (DC 1986)

Bendectin case.

Plaintiff failed to prove, by a preponderance of the evidence, that the drug causes this type of defects and caused these specific defects.

Reasonable jurors may not reject a universal scientific consensus.

Tendency is to limit jury speculation about causality where scientific evidence is very inconclusive. This means excluding lots of expert testimony.

Causation and Toxic Torts

Three levels must be shown:

Substance. Substance can cause this injury or disease.

Source. Defendant and not someone else was the source of the substance.

Exposure. Plaintiff was in fact exposed to the substance in a way that caused the injury or disease.

Where there is a signature disease associated with a particular substance, showing the disease suffices for showing substance and exposure.

Proportionate liability and liability for risk

Probabilistic Causation and the Lost-Chance Doctrine—Herskovits v. Group Health Cooperative (WA 1983)

Suit for damages for losses caused by premature death.

Expert testimony that hospital’s negligence significantly reduced patient’s chances of survival is sufficient to permit jury to consider proximate cause question even though patient’s chance of survival, absent negligence, would still have been less than 50%.

Plaintiff need not show patient would have survived if not for hospital’s negligence.

Cause in fact can be a probability established by expert testimony and not a certainty.

Herskovits has gained increasing acceptance for medical cases but not more broadly.

Proportionate liability for actual injuries

Where injury is of a sort that can be caused by defendant’s conduct but cannot conclusively be proved to have been, the cost of the injury is multiplied by the probability that defendant’s conduct caused the injury.

Liability for risk of future injuries

Where probability of future injury is known, compensation ahead of time can be made to all members of the population in the amount of the number of likely injuries divided by the total population, multiplied by the cost of such an injury.

Result is gross undercompensation for true victims and windfall for others.

PROXIMATE or “legal” CAUSE

Traditional analytical approaches

Foreseeability test

Ex ante test.

Result must be foreseeable.

Very malleable test.

Directness test

Ex post test.

Result must be direct.

Predominant approach in the U.S. today.

Effect of intervening agents is more significant on directness than on foreseeability.

Tests are traditionally applied by judge, not jury.

Other analytical approaches

Defendant breached duty of care to a class of persons to which plaintiff belongs, resulting in injury of the sort duty is supposed to prevent.

Substantial factor test

More recent.

Recognized in California.
Mitchell v. Gonzales (CA 1991)

Proximate and in-fact cause conflated.

CA courts will still entertain foreseeability & directness arguments.

Found in Restatement (Second) § 431.

Inspired by dissent in Palsgraf.

Epstein combines substantial factor test with reasonable foreseeability test.

PHYSICAL INJURY

“Ordinary and Natural Results” (foreseeability)

Ryan v. New York Central R. Co. (NY 1866)

Plaintiff’s building burned down as a result of fire spread from defendant’s building, which caught fire due to defendant’s negligence.

No liability because result was remote, not proximate.

Proximate results

Ordinary and natural products of an act.

Remote results

Neither natural nor expected.

Intervening accidental or circumstantial factors outside actor’s control.

Policy arguments for limiting to proximate results

Avoiding overdeterrence, excessive risk-bearing costs, and crushing liability.

Keeping liability proportionate to fault, moral agency, and responsibility.

This narrow rule is not the general rule.

Milwaukee & St. P. Ry. v. Kellogg (U.S. 1876)

Proximate cause is jury question.

Natural, foreseeable, and probable consequence.

Interventions don’t break causal chain (Squib case) if the sequence of events form a natural whole, a continuous succession.

An intermediate, self-operating causal agent, disconnected from the primary fault, breaks the chain.

Intervening causal agents, ranked from least likely to most likely to sever causal chain.

No intervening agent. Polemis; Palsgraf.

Intervening natural agent. Ryan.

Intervening human agent

Immediate response by victim or rescuer to emergency created by defendant’s negligence does not negate proximate cause. Jones; Lincoln; Tuttle; Eckert; Wagner; Mauney.

Deliberate response to dangerous condition requires foreseeability. Mauney.

Subsequent negligent actor may create joint liability. Atherton.

Subsequent intentional criminal/wrongful action. Brower; Watson; Ross; Vesely; Gorris.

Intervening human actors

Jones v. Boyce (U.K. 1816)
The City of Lincoln (U.K. 1889)

Reasonable human conduct is a part of the “ordinary course of things.”

Direct, immediate responses to emergencies do not negate proximate cause.

The City of Lincoln (U.K. 1889)

Tuttle v. Atlantic City R.R. (NJ 1901)

Injury sustained in reasonable attempt to escape danger caused by defendant’s negligence is a natural product of defendant’s conduct.

Eckert v. Long Island R.R. (NY 1871)

Rescue of another where doing so is not rash doesn’t break causal chain.

Wagner v. International Ry. (NY 1921) Cardozo, J.

“Danger invites rescue”—Rescue is natural and foreseeable.

As long as rescue “is the child of the occasion,” defendant is proximate cause.

Amalgam of foreseeability and directness tests.

Raimondo v. Harding (NY 1973)

Contributory negligence defense fails where conduct was reasonable given the context of emergency.

Unforeseeable responses to dangerous situations can negate proximate cause

Mauney v. Gulf Refining Co. (MS 1942)

Limits Tuttle to cases where plaintiff’s conduct is reasonably foreseeable.

Restatement (Second) approach: foreseeable, deliberate intervention of third parties rarely negates proximate cause.

Landeros v. Flood (CA 1976)

Doctor negligently failed to identify battered child and returned child to parents. Liable for subsequent abuse because foreseeable.

Bigbee v. Pacific Telephone & Telegraph Co. (CA 1983)

Defendant phone booth owner liable to trapped plaintiff injured by car crashed by third party into phone booth.

Multiple negligent actors

Atherton v. Devine (OK 1979)

Ambulance collision.

First negligent actor liable for total injury.

Second negligent actor jointly liable for degree of aggravation.

Another post-Restatement (Second) result.

Dependent causation

Dillon v. Twin State G. & E. Co. (NH 1932)

Two causal acts, one dependent on the other. But for negligence of first actor, plaintiff would not have been exposed to dangerous situation created by negligent second actor. Second negligent actor only responsible for additional portion of damages.

Deliberate criminal or tortious intervention

Effect on causal chain depends on foreseeability. Restatement (Second) § 448.

Foreseeable intervention does not negate proximate cause. Brower v. New York Central & H.R.R. (NJ 1918)

Unforeseeable intervention does negate proximate cause. Watson v. Kentucky & Indiana Bridge & Ry. Co. (KY 1910)

Probability of third-party tortious intervention can be the source of defendant’s negligence and proximate causation. Restatement (Second) § 449.

Statutory Violations

Plaintiff must be in protected class; injury must be of class statute designed to prevent.

Ross v. Hartman (DC 1943)

Keys left in car in violation of statute. The mischievous intervention of third parties was foreseeable and was the driving force behind the statute. Causal chain not severed.

Vesely v. Sager (CA 1971)

Injury to third party is foreseeable and proximate result of publican serving alcohol in violation of statute.

Gorris v. Scott (U.K. 1874)

Where injury is entirely outside class statute was designed to prevent, there is no breach of duty to this plaintiff with respect to this risk.

Multiple intervening actors

Pittsburg Reduction Co. v. Horton (AR 1908)

Apparently safe but actually dangerous object passed through many hands before causing injury. Defendant’s original negligence in disposal of object too diluted by subsequent intervening acts.

Bizarre Causal Chains

Brown v. Travelers Indemnity Co. (WI 1947)

Cow injured by defendant recovers and knocks plaintiff over, causing serious injury. Defendant is liable.

In re Guardian Casualty Co. (NY 1938)

Defendant’s car hit stone wall due to negligence. Stone fell and injured plaintiff during subsequent removal of wreck from wall. Defendant is liable.

Coincidence

Berry v. The Borough of Sugar Notch (PA 1899)

Plaintiff’s own negligence or statutory violation is not proximate cause of injury where it had no effect on likelihood of injury.

Central of Georgia Ry. Co. v. Price (GA 1898)

Defendant’s negligence exposed plaintiff to unforeseeable, preexisting risk posed by defective lamp. No liability because of coincidence and great causal attenuation.

Leading jurisprudential view today

In re Polemis & Furness, Withy & Co. (U.K. 1921)

Directness test adopted.

Negligent acts can have unforeseen consequences.

Similar to thin-skull rule, liability for all damage if some damage, however slight is foreseeable.

Consequences which flow in unbroken sequence, without intervening efficient cause, are natural and proximate and the original wrongdoer is responsible for them.

Palsgraf v. Long Island R.R. (NY 1928) Cardozo, C.J.

No liability where plaintiff is not in class of persons to which defendant owed duty.

Gorris/Sugar Notch reasoning.

Skirts the proximate cause issue entirely even though there is but-for cause an no intervention. Also skirts issue of who comprises protected class.

This is the majority rule regarding linking liability to duty to a protected class.

This is not the majority rule as a way to avoid proximate cause issues. (Dissent also objected, following Polemis.)

EMOTIONAL DISTRESS

Physical-Injury Rule

Mitchell v. Rochester Railway Co. (NY 1896)

No recovery without physical contact.

No duty if unforeseeable and therefore not preventable. Palsgraf.

Requirement for physical contact, however slight, led to absurd results.

Zone-of-Danger Rule

Dulieu v. White & Sons (U.K. 1901) & Amaya v. Home Ice, Fuel & Supply Co. (CA 1963) Tobriner, J.

Abandonment of physical-injury rule and Mitchell.

Plaintiff must be within “zone of danger.”

Cause of emotional distress limited to fear of bodily injury to oneself.

Reasonable-foreseeability rule

Dillon v. Legg (CA 1968) Tobriner, J.

Rejection of bright-line zone-of-danger rule as artificial and arbitrary; Amaya overruled.

Traynor dissented, arguing for Amaya rule.

Reasonable-foreseeability test:

· Physical proximity to the event, 

· Direct causation of injury by “sensory and contemporaneous observance” of the event, and

· Close relationship between plaintiff and victim.

Reception of Dillon
Tobin v. Grossman (NY 1969)

Dillon rejected as overbroad.

Limiting Dillon in CA

Elden v. Sheldon (CA 1988)

Unmarried cohabitant cannot recover; not a close relation.

Thing v. La Chusa (CA 1989)

Rejection of reasonable-foreseeability test in favor of bright-line rule limiting recovery to close relations, present at the scene of injury, aware that injury is being caused, and who suffer emotional distress beyond what disinterested bystanders would suffer.

Significant differences among jurisdictions. Some follow Dillon expansively, some narrowly, some reject it entirely in favor or Amaya.

At-Risk Plaintiffs

Drugs—Payton v. Abbott Labs (MA 1982)

Plaintiff must prove that actual physical harm resulted from emotional distress due to known increased risk of cancer due to taking the drug.

Emotional distress must be reasonable.

Toxic Torts—Potter v. Firestone Tire & Rubber Co. (CA 1993)

Plaintiffs must prove fear of future cancer stems from knowledge, backed by scientific testimony, that exposure will more likely than not produce such cancer.

Recovery permitted because of systematic violation of state law and company policy.

[Cf. Herskovits.]

AFFIRMATIVE DEFENSES BASED ON PLAINTIFF’S CONDUCT

Contractual Waiver

Complete bar to recovery under traditional common law.

Today judges resist it.

Contributory Negligence

Complete bar to recovery under traditional common law.

Today it has given way to comparative negligence and is no longer a complete bar.

Assumption of Risk

Complete bar to recovery under traditional common law.

Today it has mostly been folded into comparative negligence.

Exceptions

Last clear chance doctrine and wanton-and-willful-negligence doctrine

Under traditional common law, they negated affirmative defenses.

Under comparative negligence, they no longer permit 100% recovery.

Defendant’s wanton and willful negligence

Private property rights

Leroy Fibre
Perhaps still good law but obsolete.

Seat-belt defense

Derheim
May still be good law.

CONTRIBUTORY NEGLIGENCE

Arguments for the defense

Joint causation.

By taking care, plaintiff could have prevented own loss.

Justice.

Consequences of plaintiff’s wrongdoing should not get shifted onto defendant.

Administrative costs.

Where plaintiff’s negligence is clear, cost of demonstrating defendant’s negligence is avoided.

Efficiency of avoiding loss

Particularly under strict liability, it is useful for preventing injuries plaintiffs can more easily prevent and provides incentive against recklessness.

Arguments against the defense

Incentive effects of contributory negligence with respect to taking care

On plaintiffs: Neutral—Does not affect underlying self-preservation incentive.

On defendants: Disincentive—Increases chances of getting away with negligence.

Friedman, Levy, and Ursin: Unfairly applied against employees

Stewart and Schwartz argue this was empirically not the case.

Academics and many judges disliked this theory all along, partly for its exceptions.

Landes & Posner: Unnecessary under BPL.

Defendant’s burden of proof for contributory negligence

Plaintiff breached duty of care, proximately causing injury.

Origins & early applications

Butterfield v. Forrester (U.K. 1809)

Plaintiff injured when his horse ran into obstruction negligently left in street by defendant. Denied recovery because he was riding as fast as possible and failed to use ordinary caution. Court found injury was plaintiff’s own fault.

Beems v. Chicago, Rock Island & Peoria R.R. Co. (IA 1882)

Brakeman killed while attempting to uncouple tender from unusually quickly moving car after signaling for speed to be reduced. Defendant negligent. Defendant’s argument that plaintiff was contributorially negligent was rejected because plaintiff gave the appropriate signal to reduce speed and had no duty to wait for signal to be obeyed.

Standard of care

Plaintiff held to reasonable-person standard, with same exceptions as for defendant.

Plaintiff’s conduct must be reasonable under the circumstances.

Raimondo v. Harding (NY 1973)

Plaintiff’s conduct was reasonable given emergency, though in hindsight it appears plaintiff did not take the safest course or exercise the best judgment.

Causality

Gyerman v. United States Lines Co. (CA 1972)

Contributory negligence defense fails because plaintiff’s negligence was causally irrelevant to injury.

Restatement (Second) § 465

Substantial-factor test.

Same analytical rules as with defendant’s causality.

Exceptions and limits

Youthful plaintiffs.

Inattentive plaintiff but active defendant with last clear chance to avoid the harm.

Defendant’s wanton and willful negligence renders plaintiff’s negligence irrelevant.

Defendant’s violation of statute enacted to protect class of which plaintiff is a member.

Osborne v. Salvation Army (NY 1939)

Defendant’s violation of safety regulations.

Koenig v. Patrick Construction Corp. (NY 1948)

Plaintiffs on their own property

LeRoy Fibre Co. v. Chicago, Milwaukee & St. Paul Ry. (U.S. 1914) McKenna, J.

No contributory negligence for failure to take anticipatory defensive measures to protect own property against negligence of others, regardless of how inexpensive such measures are.

Holmes, J. (partially concurring): There should be no recovery for imprudence in the face of clearly foreseeable risks inexpensively avoided.

Seat-belt defense

Derheim v. N. Fiorito Co. (WA 1972)

Seat-belt defense rejected for being sui generis; for focusing on plaintiff’s conduct prior to defendants negligence; for irrelevance to causation; for unfairness given lack of plaintiff’s fault; for undermining principle of taking victim as she’s found; for logical extension to all safety devices; for multiple standards, given not all cars have belts; for increasing litigation complexity and cost; for kinship to comparative negligence (not yet rec.); for excessiveness of a complete bar.

[Stewart dislikes this opinion for its libertarianism.]

Spier v. Barker (NY 1974)

Accepted but not as a form of contributory negligence.

Limited to assessment of portion, if any, of damages not due to defendant’s negligence.

Failure to use seat belts not negligence per se.

[Stewart prefers this opinion because more based on incentives.]

Other jurisdictions

Treatment has mostly been by statute.

More states reject than accept it.

Helmet defense rejected in Dare v. Sobule (CO 1984)

ASSUMPTION OF RISK

Arguments in favor of the defense

Accepting terms and conditions of employment should constitute waiver of tort remedies for injuries reasonably foreseeable to the employee at the time of employment.

Five basic case types

	Type
	Defendant
	Plaintiff
	Liability?
	Examples

	1
	Negligent
	Waives tort rights by contract
	No
	Smith; Russo; Polemis;

Fireman’s rule

	2
	Not negligent
	Not negligent
	No
	Murphy; Knight; ski resorts

	3
	Negligent
	Not negligent even though encounters known danger
	Yes
	Marshall

	4
	Negligent
	Negligent
	No
	Contributory negligence cases

	5
	Negligent
	Not negligent but assumes risk
	No
	Lamson


Courts have mostly conflated Types 4 and 5.

Type 1

Smith v. Baker & Sons (U.K. 1891)

Plaintiff did not assume the particular risk because he had no knowledge he was about to be struck by falling rock.

Bramwell, L., dissented on bargain/contract theory that accepting employment constitutes assumption of risk.

Russo v. Range, Inc. (IL 1979)

Summary judgment based on assumption of risk denied because of lack of written contract, despite posted warnings and warning on ticket stub. Assumption of risk theory accepted for jury question.

Type 2

Murphy v. Steeplechase Amusement Co. (NY 1929) Cardozo, C.J.

Plaintiff, injured on ride, claimed it entailed a risk he hadn’t expected, and sued on res ipsa loquitur theory.

Assumption of risk defense accepted: risk was foreseeable and neither party was negligent.

Knight v. Jewett

Type 3

Marshall v. Ranne (TX 1974)

Defendant owner of mad boar wrongfully placed plaintiff in position of having to chose between risking injury by boar or surrendering his rights with respect to his own real property. Choosing the former cannot be construed as assumption of risk.

Type 4

Contributory negligence; now comparative negligence.

Type 5

Lamson v. American Axe & Tool Co. (MA 1900) Holmes, C.J.

Plaintiff employee who continued to work after complaining of risk and being told to accept the risk or quit has assumed that risk and cannot recover.

Today, Lamson would probably be analyzed as a Type 3 case, a la Gyerman.

Courts today seem to favor treating Type 5 cases as under comparative negligence.

The fellow-servant rule

Farwell v. Boston & Worcester R.R. Corp. (MA 1842) Shaw, C.J.

Employees have assumed the risk of harm by their fellows.

Specific foreseeability or prior contact between employees irrelevant.

Respondeat superior does not extend to employees, who have opportunity to avoid risk.

Non-negligent employer is not responsible for injuries of one employee to another.

Shaw’s harsh fellow servant rule soon got softened by exceptions.

Posner still defends the rule on contract grounds.

English fellow-servant rule

Established in Priestly v. Fowler (1837) for face-to-face employees.

Abolished by the end of the century.

Professional sports

Maddox v. City of New York (NY 1985)

Continued play in light of known wet condition of field was assumption of risk.

Exact manner of injury need not be foreseen, so long as the condition or mechanism that caused the injury is.

“Primary” and “Secondary” Assumption of Risk

Stewart finds terminology confusing and unhelpful.

Meistrich v. Casino Arena Attractions, Inc. (N.J. 1959)

Primary assumption of risk: informed, voluntary decision to take a known risk. No liability unless defendant exceeds the known, assumed risk, bumping it into secondary assumption of risk.

Secondary assumption of risk: just a flavor of comparative negligence.

Demise of Assumption of Risk

1939 amendments to FELA abolished it in industrial accidents.

Workers’ compensation abolished it in most employment relations.

Where it survives

General contractors. Dullard v. Berkely Assoc. Co. (2d Cir. 1979)

Warehouse owners. Gyerman v. United States Lines Co. (CA 1972)

Product manufacturers and suppliers. Micallef v. Miehle Co. (NY 1976)

“Fireman’s rule,” which applies to other emergency officials as well.

COMPARATIVE NEGLIGENCE

General comments

Usually adopted by statute.

Verdicts are usually special verdicts, mostly based on common sense and notions of fairness, not on calculations.

Under contributory negligence, in a collision between two negligent drivers, neither recovers. Under comparative negligence, damages are allocated by degree of negligence.

Effects

On administrative costs: may increase due to greater number of suits.

On risk-bearing costs: increase to the extent that it causes switch from first-party to third-party insurance coverage.

“Pure” Comparative Negligence

The most common version.

Apportionment of liability in direct proportion to negligence (not causality, since that determination is too difficult).

Li v. Yellow Cab Co. of California (CA 1975)

PA statute includes the words “causal negligence,” meaning, presumably, expected PL of each party’s conduct.

“Fifty-percent” or “Impure” Comparative Negligence

If plaintiff’s negligence does not exceed (or equal—exact rule varies) defendant’s, liability is apportioned.

If plaintiff’s negligence exceeds (or equals) defendant’s, no liability for defendant.

Bradley v. Appalachian Power Co. (WV 1979)

Impact on exceptions to contributory negligence

Last-clear-chance doctrine

Abolished in CA by Li.

Willful-and-wanton-misconduct doctrine

Abolished in CA by Li.

Retained by some jurisdictions.

Seat-belt defense

Varies.

Comparative negligence outside the negligence regime

Strict liability: mostly rejected.

Intentional torts: varies by jurisdiction

Assumption of risk and comparative negligence

Knight v. Jewett (CA 1991)

Primary assumption of risk (defendant does not breach or is relieved of duty) remains absolute bar.

Secondary assumption of risk (defendant was negligent) is really a flavor of old contributory negligence, so it results in apportionment under the comparative negligence regime.

Simply engaging in known risky activity doesn’t imply relief of others’ duty to not increase the risks.

Engaging in sports entails primary assumption of risk, reducing defendants’ duty to the level of avoiding reckless or intentional harm. Reckless or intentional harm would mean secondary assumption of risk, resulting in apportionment.

Most comparative negligence states have abolished complete-bar assumption of risk.

Impact on safety incentives

Incentives for workers to take care

Hardy v. Monsanto Enviro-Chem Systems, Inc. (MI 1982)

Employee’s continuing to work under extremely unsafe conditions can reduce recovery under comparative negligence regime.

Incentives for employers to take care

Roy Crook and Sons, Inc. v. Allen (TX 1985)

Decedent’s comparative negligence does not reduce liability of defendant who violates a safety statute designed to protect class to which decedent belonged.

JOINT TORTFEASORS

Joint [“and Several”] Liability

Each defendant liable for entire loss.

Protects plaintiff when one defendant is insolvent.

Several Liability

Each defendant liable for its share of entire loss, as though harms are divisible.

Restatement (Second) § 433A. Apportionment of Harm to Causes

(1) Damages for harm are to be apportioned among two or more causes where

(a) there are distinct harms, or

(b) there is a reasonable basis for determining the contribution of each cause to a single harm.

(2) Damages for any other harm cannot be apportioned among two or more causes.

Restatement (Second) § 433A is very influential in this area of tort law.

First Type of Situation: Joint Cause

True joint harm

Causal role of each negligent defendant is necessary but not sufficient.

By far the most common situation.

Joint liability.

Smith v. J.C. Penney Co., Inc. (OR 1974)

Plaintiff’s flammable coat catches fire due to service-station employees’ negligence.

Aggravated damages

Atherton v. Devine (OK 1979)

Ambulance collision.

First negligent actor liable for total injury.

Second negligent actor jointly liable for degree of aggravation.

Presumptively indivisible harms

Joint liability

Maddux v. Donaldson (MI 1961)

Where contributions to total damages cannot be determined, damages are treated as single harm and defendants are jointly liable. Burden on defendants to prove damages can be apportioned.

Most cases of joint harms are treated as presumptively indivisible today.

Second Type of Situation: Concurrent Cause

Two equal causal agents, both sufficient but neither necessary.

Joint liability.

Kingston v. Chicago & N.W. Ry. (WI 1927)

Identification of only one defendant is adequate for full recovery.

Fire hypos

Fire 1 negligent, fire 2 natural: no liability (proximate cause cannot be established).

Fire 1 negligent, fire 2 negligent: joint liability.

Fire 1 negligent, fire 2 unknown: Kingston. Fire 2 presumed negligent.

Third Type of Situation: Alternative Liability

Only one agent caused harm but it cannot be determined which.

Joint liability.

Summers v. Tice (CA 1948)

Joint liability for wounded non-negligent plaintiff’s two negligent hunting partners, only one of whom could have caused the injury but it cannot be determined which did.

To hold otherwise would be to exonerate two negligent actors and deny relief to a non-negligent third injured as a result of their negligence.

Burden on defendants to affirmatively establish that the other caused the injury and should be solely liable, fine.

Summers has been adopted by Restatement (Second) § 433B(3)

Fourth Type of Situation: Concert of Action

Joint liability.

Fifth Type of Situation: Industry-wide Liability

Hall v. E. I. du Pont de Nemours & Co. (NY 1972)

Joint liability for six manufacturers of blasting caps that injured thirteen plaintiffs if plaintiffs establish that it is more likely than not that one of the six manufactured the caps that caused each injury.

Sixth Type of Situation: Proportionate (Several) Liability in DES Cases

Sindell v. Abbott Laboratories (CA 1980) Mosk, J.

Liability based on market share.

Dissent by Richardson, J.

May mean liability for those who didn’t cause the harm and impunity for the one who did.

[But in mass tort injustices vanish if rule is consistently applied.]

Disproportionate liability for manufacturers subject to suit in California if since orphan share [portion not accounted for by defendants] is placed on named defendants.

Brown v. Superior Court (Abbott Laboratories) (CA 1988) Mosk, J.

Liability only for share of total market, not proportion relative to other named defendants. [No recovery of orphan share.]

McCormack v. Abbott Laboratories (MA 1985)

Equal market share is presumed; burden is on defendants to show otherwise. Not a widely followed solution.

Hymowitz v. Eli Lilly & Co. (NY 1989)

Liability only for share of total market, calculated on national, not jurisdictional, basis.

This eliminates Richardson’s concern and recognizes that there are no clean hands, even though some manufacturer might have been lucky enough not to sell in NY.

Perhaps regrettably, Sindell theory has not been extended to other mass torts, such as asbestos or DTP, probably because judges are uncomfortable with wholesale administrative justice instead of retail decisions.

Indemnity: Total Loss-shifting

Classic example: Respondeat superior—employer has a right of indemnity against employee.

Sometimes by contract.

Gray v. Boston Light Co. (MA 1873)

Early example. Defendant who was legally liable because he was a landlord was allowed to seek indemnity from the party in fact responsible for the injury.

Contribution: Partial loss-shifting

American Motorcycle Association v. Superior Court (CA 1978) Tobriner, J.

Comparative negligence does not abolish joint liability.

Must jurisdictions now concur—Brown v. Keill (KS 1978) is an exception.

Contribution based on comparative fault permitted (“partial equitable indemnity”).

Contribution based on comparative fault is now the rule in most jurisdictions.

NY also calls it partial equitable indemnity.

Evangelatos v. Superior Ct. (CA 1988)

Shortfall created by insolvent or absent codefendant gets split equitably between all parties.

Pre-trial Settlements by One of Multiple Codefendants

Damages $100,000, D1 70% fault, D2 30% fault. Plaintiff settles with D1 for $60,000.

No Contribution

Pro tanto rule at trial.

P can get remaining damages ($40,000) against D2, who has to lump the loss due to D1’s settlement.

Incentive to settle and to settle first.

Contribution

Pro tanto rule at trial.

P can get remaining damages ($40,000) against D2 and D2 can get contribution from D1 based on comparative fault.

Less incentive to settle.

Good Faith Settlement Bar

Settlement made in good faith: no contribution.

Settlement made in bad faith: contribution.

Incentives for good faith settlements.

Protects non-settling defendant from grossly unfair settlement by settling party.

Most jurisdictions have adopted this rule.

Claim Reduction or Carve Out

Non-settling party can be liable for no more than its share of fault when one party settles.

Rejected by the 7th Cir. in the Matter of Oil Spill by the Amoco Cadiz (1992)
DAMAGES

General comments

Bear in mind the two basic orientations:

Justice-based, concerned with correctives and equity

Social welfare, concerned with incentives, risk-spreading, compensation, and administrative costs.

Theory aside, in practice juries often sock it to defendants perceived as bad.

Compensatory Damages

Economic losses.

Medical costs and lost earnings.

Simple in principle, often complicated in application.

Noneconomic losses.

Pain and suffering.

Catch-all category.

Attorney fees come out of this portion so plaintiff can keep full economic recovery.

Risk-spreading perspective: Undesirable. Overly costly form of insurance.

Incentives perspective: Desirable. Reflects real costs.

Jury discretion results in great variation in award amounts.

Some jurisdictions are experimenting with informing juries of awards in similar cases, hoping for at least some consistency.

Some compensatory damage awards are clearly punitive.

One-time decision on an award today to take care of past and future expenses and needs.

Actuarial considerations, interest rates, inflation, taxes, etc., come into play.

Judges exercise control over jury awards through:

Remittitur.

Additur.

Ordering new trials.

Damage schedules

Adopted by judges in the U.K. and Canada. Unlikely here.

Recovery caps

Some states have placed caps on total recovery. Many have been invalidated as violations of due process and the right to be made whole.

Some states have placed caps on just the noneconomic losses portion.

McDougald v. Garber (NY 1989) Wachtler, C.J.

No enjoyment-of-life damages without cognition. No separate category for enjoyment of life distinct from pain and suffering.

O’Shea v. Riverway Towing Co. (7th Cir. 1982) Posner, J.

Inflation must be factored in.

Firestone v. Crown Center Redevelopment Corp. (MO 1985)

Abolition of remittitur in MO.

But most jurisdictions continue to permit it.

Attorney Fees, Contingency Fees, Fee-Shifting Devices, and Sales of Tort Claims

Most other systems award attorney fees as a matter of course.

Judges in U.K. police to prevent fee-padding.

Impact of not awarding attorney fees

More litigation because bringing weak claims is less risky.

More innovative claims because they’re less risky, potentially facilitating beneficial legal evolution.

Only the major civil rights and environmental statutes provide for attorneys’ fees.

Collateral-source rule

Harding v. Town of Townshend (VT 1871)

Defendant may not deduct plaintiff’s insurance recovery from damages.

Defendants for the most part may not reduce their liability by invoking insurance compensation received by plaintiff.

Rationale: Defendant shouldn’t benefit from plaintiff’s ability to get compensation from collateral sources.

While inconsistent with compensation goal of tort, this advances the deterrence goal.

Subrogation prevents plaintiffs from profiting.

Abolished in some jurisdictions by tort reform legislation.

Wrongful Death

Statutory basis for compensating third parties for economic loss of decedents’ future earnings.

Unrelated to injuries suffered by decedent.

In most jurisdictions, action can only be brought by heirs; in some by the estate.

Loss of Consortium

Awards mostly for wrongful death but sometimes for injury as well. 

Loss of consortium and wrongful death are brought as separate claims.
Punitive or Exemplary Damages

Only the U.S. permits punitive damages.

No constitutional protection against excessive awards.

They increase the likelihood of settlement.

They permit deterrence and incentives against deep-pocket defendants.

In some jurisdictions a portion gets paid to the state.

Some tort reform has limited punitive awards.

MODERN STRICT LIABILITY: ABNORMALLY DANGEROUS ACTIVITIES

Plaintiff’s Prima Facie Case

Defendant engaged in abnormally dangerous activity

Blasting

Fumigation

Keeping wild animals

Toxic pollution—biggest area of expansion today

Storage of explosives

Injury

Must be related to the abnormal danger

Causation

In fact

Proximate

Direct

Foreseeable

Damages

Affirmative defenses

Contributory negligence.

Assumption of risk? Yes, according to the Restatement (Second).

Blasting

Spano v. Perini Corp. (NY 1969)

Recovery for damages due to shock waves.

Overrules Booth v. Rome, W & O.T.R.R. Co. (1893), which limited recovery to damages caused by something thrown from the blasting.

[Note departure from Blackburn’s true rule: harm not caused by something defendant brought onto its land; one of the plaintiffs was not on his own land.]

Restatement (Second) §§ 519 et seq.

§ 519 General Principle.

§ 520 Abnormally Dangerous Activities.

(a) High P

(b) High L

(c) Inability to eliminate high PL

(d) Lack of common usage

(e) Inappropriateness of activity for location

(f) Value to community (generally not dispositive)

Scope

Limited to Type I (unilateral harm & unilateral care) and Type II (unilateral harm & bilateral care).

Type III (bilateral harm & bilateral care) inappropriate for strict liability because of common usage, low residual harm, reciprocal risks (e.g., driving)

Perhaps inappropriate in rare cases where benefit to society>PL>profits.

Rationale

Incentives to:

Take care.

Choose safer locations.

Reduce activity level.

Discover/invent safer technology and techniques.

Distributional justice:

Actors who benefit at others’ expense should pay the costs.

Loss-spreading

Costs get passed on in prices, permitting compensation of those injured by socially beneficial activities.

Evidentiary

Permits recovery where activity is so inherently dangerous that it will likely obliterate evidence of fault or causation.

Meeting Holmes’s concerns

Justice-based

This is not across-the-board.

Harms are foreseeable.

Policy-based

This doesn’t overdeter net socially beneficial activity.

Evidentiary issues

Siegler v. Kuhlman (WA 1972)

Strict liability where gas tanker truck exploded, obliterating plaintiff.

Strict liability chosen because of unusual danger of cargo and total destruction of evidence of causality.

Note similarity to res ipsa loquitur.

Indiana Harbor Belt R.R. Co. v. American Cyanamid Co. (7th Cir. 1990) Posner, C.J.

Strict liability not permitted in suit to recover costs of cleaning up acrylonitrile spill.

Low residual PL absent fault.

Multiple actors—impossibility of identifying the party at fault.

Proximate cause

Madsen v. East Jordan Irrigation Co. (UT 1942)

Blasting frightened minks into killing their young.

Strict liability denied on grounds that injury was unforeseeable.

Yukon Equipment v. Fireman’s Fund Insurance Co. (AK 1978)

Strict liability for damages resulting from stored explosives even though thieves set off the explosion. Not beyond the realm of foreseeability.

Only in extreme circumstances will lack of proximate cause defeat strict liability action.

Critical perspectives on tort system

Sugarman. Doing Away with Personal Injury Law.

Abel. A Critique of Torts.

Across-the-board failure in terms of safety, compensation, and moral condemnation.

Promotes commodification of pain, suffering, loss.

Gross inequalities in compensation, access, etc.

Argument for strict liability.

Argument for total compensation (economic losses only) regardless of fault.

Franklin, Replacing the Negligence Lottery

Stewart. Crisis in Tort Law? The Institutional Perspective.

Medical malpractice and products liability are the most criticized areas.

Welfarist Critiques

Critiques of the Incentive theory

Depends on information and knowledge, often lacking, particularly among ordinary folks.

Underdeterrence and overdeterrence.

Causation problems with environmental and health harms.

Liability insurance mitigates incentive effects.

Critiques of the Compensation (risk-spreading) theory

Very uneven coverage of victims.

Undercompensation and overcompensation.

Passing costs along is inequitable and regressive.

Compensation based on lost earnings disproportionately favors the rich.

Critiques based on Administrative costs

Third-party liability insurance far more costly than first-party or government insurance.

Litigation-cost system means undercompensation of badly injured and overcompensation of lightly injured, often due to settlement.

Attorney fees and litigation costs.

Justice-Based Perspectives

Notwithstanding the problems, it accomplishes corrective justice.

ALTERNATIVES TO TORT

Workers’ Compensation

Adopted widely by statute in early 20th century.

Abolished tort liability for on-the-job injuries.

Abolished fellow-servant rule.

Replaced costly litigation with more efficient administrative procedure.

Compensation

Guaranteed.

Usually less than 100% of economic costs.

No noneconomic costs.

Exclusive remedy

Causation

No-fault system.

Seems to induce better care on the part of employers.

Employee’s negligence is irrelevant.

Worker must only establish where injury occurred.

Problems with injuries that occur over time and cannot be pinpointed, like carpal tunnel syndrome.

Impact on wages

Wages go down as benefits go up, almost 1:1.

In effect, compulsory insurance.

No-Fault Automobile Insurance

Statutory

Some schemes have failed state constitutional challenges.

Upheld in MA in Pinnick v. Cleary (1971).

Mostly through first-party insurance.

Compensation

Virtually all accident victims are covered.

Unlike tort system, benefits not determined once and for all and paid in one lump sum.

Actual, not scheduled, damages.

Closer to full loss compensation than workers’ compensation.

Great reduction in administrative costs

Some evidence of increased accidents, perhaps because of reduced incentive to take care.

Exclusivity?

Some states preserve tort remedies for fault-based, particularly for grave injuries.

“Add-on” states do not limit tort recovery at all.

No-Fault Insurance for Medical and Product Injuries

Based on third-party insurance.

Some adoption for medical and hospital malpractice.

No adoption for products liability.

Problems

Defining compensable events.

Causation.
New Zealand Accident Compensation Act of 1972.

Comprehensive insurance scheme that replaced virtually all claims for personal injury or death due to accidents (but not illnesses).

Five guiding principles

Community responsibility

Comprehensive entitlement

Complete rehabilitation

Real compensation

Administrative efficiency
Table of Alternatives

I = Incentives

C = Compensation

	System
	Functions
	% of Compensation
	% of Transaction Costs

	Tort

• Negligence

• Strict Liability
	I & C
	8%
	50%+

	Workers’ Compensation—

Simplified No-Fault Liability
	I & C
	6%
	30%

(great variety from state to state, based on degree of employer fighting claims)

	Regulation (prophylactic)
	I
	
	

	Government Insurance (Medicare, Medicaid, SS, Disability, UI)
	C
	54%
	<5%

	Private First-Party Insurance
	C
	32%
	15%

	Contract (theoretical option)
	I & C
	
	


Some reform options

Strict liability on workers’ compensation model for hospitals for iatrogenic injuries.

Compulsory first-party no-fault auto insurance.

Government regulation and compensation; abolition of tort.

MEDICAL MALPRACTICE—IATROGENIC INJURIES
Bases for recovery for iatrogenic injuries

Tort

Negligence

Individual provider

Enterprise

Strict liability

Administrative strict liability (WC model)

Compulsory first-party no-fault patient insurance

Contract

Standard of Care for Doctors: Custom

Early exception

Helling v. Carey (WA 1974)

Standard of care is province of the court, not the industry.

Standard of care is reasonableness, determined by BPL calculus.

Custom standard rejected.

Helling has received generally unfavorable reception.

CA explicitly rejected it.

WA legislature subsequently established customary practice as standard of care.

Majority of jurisdictions use customary practice as standard of care today for doctors (not for hospitals).

Practicality: judges and juries lack the competence to apply any other standard.

Has worked out to be fair.

Arguments against Custom as Standard

Stewart

These cases are no different from other complex cases, which juries do handle.

T.J. Hooper properly rejected custom.

Evidence: How do you determine/prove custom?

Custom may be unsettled or controversial—different schools of thought.

Geographic differences in custom based on resources, training, etc.

Custom increasingly determined by HMO bureaucrats, not physicians.

Arguments for Custom as Standard

Professional ethos provides exceptional built-in incentive to take maximal care

Jurors have difficulty understanding complex issues.

Overdeterrence.

Two Schools of Thought Doctrine—Jones v. Chidester (PA 1992)

Compliance with an established school of thought is a complete defense.

Disclosure and Informed Consent
Consent

Mohr v. Williams (MN 1905)

Operation without consent and without emergency is unlawful (battery).

But today most claims will be for negligent failure to obtain informed consent rather than for battery.

Disclosure

Canterbury v. Spence (DC 1972)

Rejection of custom as the appropriate standard for disclosure of risks.

Physician must provide patient with information adequate to make an informed choice.

Physician’s (fiduciary) duty

Adequate disclosure of risks of proposed treatment.

Measure is sufficient information on which an informed choice can be made, not patient’s understanding of the information.

A legal, not customary duty.

Most jurisdictions follow Canterbury today.

Objective standard: All information on the basis of which a reasonable patient might decide not to undergo the procedure must be revealed.

Some states (e.g., NY) have legislated the duty to disclose.

In some states, physician also has duty to disclose risks of declining the recommended procedure. Truman v. Thomas (CA 1980).

Plaintiff’s two-level burden on causation for negligent failure to obtain informed consent:

A reasonable person would not have undergone the procedure had disclosure been adequate; and

The procedure proximately and in fact caused the injury, not any underlying condition.

Negligence or battery in cases of negligent failure to obtain informed consent?

Dominant approach is negligence, not battery.

There can be an additional battery claim where the actual procedure varied from the disclosure.

Mink v. University of Chicago (IL 1978)

Battery case. IL law at the time was better developed in intentional infliction of emotional distress than negligent infliction of emotional distress.

Res Ipsa Loquitur

Foundational case—Ybarra v. Spangard (CA 1944)

Appendectomy patient received nerve injury while under anaesthesia.

Res ipsa loquitur theory permitted against multiple defendants on joint liability basis where it cannot be determined who was at fault but at least one must have been.

Denying the claim would permit negligent practitioners to escape liability through conspiracy of silence.

[Unlike Summers v. Tice, where both defendants were definitely negligent, res ipsa loquitur is permitted even though some of the Ybarra defendants were probably not at fault.]

Subsequent applications

Bardessono v. Michels (CA 1971)

Res ipsa loquitur instruction permitted in case involving series of injections that produced excruciating pain and resulted in partial paralysis.

Greenberg v. Michael Reese Hospital (IL 1979)

Res ipsa loquitur depends on clear negligence almost certain to produce injury.

Conditional Res Ipsa Loquitur—Quin v. George Washington University (DC 1979)

Massive internal bleeding after surgery resulted in death. Alternative theories: Weak vein or improper suturing. Res ipsa loquitur held to depend on determination of precise location of bleeding.

Statutory modifications of res ipsa loquitur in medical malpractice cases

Several states, such as NV, limit application of res ipsa loquitur by statute to narrow circumstances and require expert testimony, demonstrated deviation from standard of care, etc.

The “Crisis”

Malpractice insurance premiums now total about $12 billion each year, representing about 1% of total medical costs.

In NY, getting an award takes 6–10 years and 70% of the award goes to transaction costs. About half of all claimants recover something through settlement or award.

Reform efforts that have been tried

Most effective

Limiting contingent fees.

Abolishing collateral-source rule.

Capping noneconomic damages.

Other

Shortening statutes of limitations.

Empanelling review panels.

Limiting the size of awards.

Capping total damages (mostly struck down as unconstitutional).

Harvard Medical School Study (NYS hospitals, late 1970s to early 1980s)

3.7% of admitted patients received iatrogenic injuries.

27% of these injuries were due to negligence.

1.3% of patients brought negligence claims.

19% of these claims involved actual negligence.

Therefore, there’s massive underclaiming.

50% of those injured recovered in two months or less.

Annual deaths caused by:

Job injuries: 6,000

Auto injuries: 45,000

Iatrogenic injuries: 150,000

Death and injury rates from medical care were higher among the elderly, the poor, and minorities.

Claims were more common among those treated at higher-cost facilities, where the rates of iatrogenic injury were lowest.

The most likely to be injured were thus the least likely to sue and to collect.

Alternatives to the negligence system for medical malpractice

Strict liability arguments

Concurrence by Utter, J., in Helling v. Carey (WA 1974)

Bad results will be rare because it’s easy to pinpoint the exact treatment a patient received.

Innocent patients shouldn’t be without remedy merely on evidentiary grounds.

Medical malpractice has very high residual costs.

Strict liability would provide incentives to discover and invent safer technology and techniques.

Transaction costs would be massively reduced.

Can be limited to Designated Compensable Events.

No-Fault Approaches

Workers’ Compensation models for no-fault liability for providers.

But, like WC, costs would get passed on (fee hikes).

Compulsory first-party insurance for patients.

Along the auto insurance model.

Could be financed by government, employer, or providers themselves.

This would cost much less than the current system.

DCEs.

Loss of incentive effects of tort might not matter given the nature of the profession.

Contract approaches

Arbitration clauses

Obstetrics & Gynecologists v. Pepper (NV 1985)

Plaintiff sought release from arbitration clause, probably because arbitration can mean compromise rather than clear win for plaintiff. Contract held to be unenforceable adhesion contract due to lack of clear informed consent.

Madden v. Kaiser Foundation Hospitals (CA 1976)

Arbitration clause upheld where plaintiff had a meaningful choice among plans, some with clause, some without, and had opportunity to bargain through a knowledgeable and sophisticated bargaining agent.

Stewart: expert bargaining agents may be the way to go.

Tunkl v. Regents of the University of California (CA 1963)

UCLA hospital may not require indigent patients to waive all liability.
PRODUCTS LIABILITY

General comments

Strict liability compels a focus on products.

Negligence compels a focus on conduct.

Plaintiff’s actual manner of use of product is often significant, given that these are usually Type II cases (unilateral harm, bilateral care).

In some cases courts use strict or absolute liability language even though they’re really applying a version of a negligence standard.

Many cases center on the question of how far up the stream of commerce liability runs

Component supplier

Manufacturer

Wholesaler

Retailer

Purchaser

User

Bystander

Plaintiff’s prima facie case

Breach of duty.

Product manufacturer or seller failed to provide a non-defective product due to

Construction defect, or

Design defect, or

Failure to warn of dangers associated with product.

Injury.

Causation.

In fact

Proximate

Damages.

Liability regimes

Construction defects: Strict liability.

Design defects: Negligence, with variations, such as Baker, consumer expectations, and BPL

Warning defects: Negligence

Affirmative defenses

Comparative fault.

Applies to design defects and may apply to construction and warning defects.

Incorporates assumption of risk.

Contributory negligence in design cases before comparative negligence was adopted. Micallef v. Miehle Co.
Regulatory compliance.

THE FALL OF PRIVITY AND THE RISE OF PRODUCTS LIABILITY
Overview

Stage 1. Privity

Privity prevented suits against manufacturers and remote sellers.

Negligence regime.

Winterbottom v. Wright (U.K. 1842)

Huset v. J. I. Case Threshing Machine Co. (8th Cir. 1903) (3 exceptions given)

Stage 2. End of Privity

General liability for negligence of remote seller.

Negligence regime.

MacPherson v. Buick Motor Co. (NY 1916) Cardozo, J.

Stage 3. Strict liability

Emergence of welfarist reasoning.

Res ipsa loquitur doctrine

Escola v. Coca-Cola Bottling Co. (CA 1944) Traynor, J., concurring.

Strict liability.

Restatement (Second) § 402A (1966)

Focused on manufacturers’ market power, capacity to obtain insurance, and ability to internalize costs of accidents.

Restatement (Third) of Products Liability

Stage 4. Shift back toward negligence

Design defect and warning defect cases.

Huge expansion since 1975.

Asbestos still the majority of cases, followed by pharmaceuticals.

Stage 1. Privity

Winterbottom v. Wright (U.K. 1842)

Coach driver sued coach supplier and maintainer in tort (not contract) for injuries due to latent defect. Alleged breached of duty to make coaches safe for all users.

Judgment for defendant.

No privity of contract (despite the fact that it was a suit in tort).

Unwillingness to make new, expansive law.

Huset v. J. I. Case Threshing Machine Co. (8th Cir. 1903)

Contractor, manufacturer, or vendor not liable to third parties absent contractual relationship (citing Winterbottom).

Manufacturers cannot be liable for damages after their products pass through other people’s hands in the stream of commerce.

Three exceptions:

Injuries due to negligence of manufacturer or vendor, which creates imminent danger to life or limb, and which is committed in preparation or sale of drugs or poisons.

Injuries due to negligence of owner in inviting another to use defective appliance on owner’s premises.

Injuries due to failure to warn of foreseeable dangers posed by article known to be inherently dangerous to life or limb.

Stage 2. The End of Privity

MacPherson v. Buick Motor Co. (NY 1916) Cardozo, J.

Discoverable construction defect (bad spokes) caused injury. Plaintiff bought from dealer, not manufacturer. Injury.

A thing of danger is a thing reasonably certain to imperil life and limb when negligently made. (Foreseeability.)

If manufacturer knows others beyond purchaser will use it without testing it first, and be exposed thereby to the danger, manufacturer has a legal duty to manufacture the thing carefully and to test it and its components. (Recognition of modern marketing and manufacturing practices.)

In effect, negligence regime continues but privity limitation is gone.

All states now follow MacPherson.

The last was MS, which rejected privity and established strict liability for defective products in State Stove Mfg. Co. v. Hodges (1966).

Smith v. Peerless Glass Co. (NY 1932)

Duty established in MacPherson also extends to the manufacturer of component parts even where the negligence of the assembler intervenes and is a necessary causal factor.

Stage 3. Strict Liability

Escola v. Coca-Cola Bottling Co. (CA 1944)

Res ipsa loquitur permitted even though there was no real evidence that defect could only be due to negligence.

Traynor, J. (concurring): Manufacturers of goods that cause injury should be strictly liable on the basis of public policy and implied warranty.

This application of res ipsa loquitur is so lax as to be de facto strict liability so court should simply adopt that regime for construction defects.

Policy reasons

Incentives for precautions

Elimination of proof complications

Spreading losses [regressively and inefficiently]

Minimizing losses.

More efficient than needlessly circuitous implied warranty remedy in contract.

Stewart: Traynor’s push to strict liability was unfortunate and never fully logical.

Greenman v. Yuba Power Products, Inc. (CA 1962) Traynor, J.

Design defect in combination power tool (weak screws). Plaintiff recovered at trial under negligence (BPL) and under breach of express and implied warranties.

Manufacturer is strictly liable in tort for damages due to defective goods when manufacturer knows the goods will be used without inspection for defect and plaintiff was unaware of the defects.

These cases are governed by strict tort liability, not by contract warranties, so contract warranty provisions cannot protect manufacturers from liability.

Strict liability ensures that manufacturers of defective products bear the cost of the injuries their products cause. Consumers who are powerless to protect themselves should not have to bear these costs.

Cost Aspects of Products Liability under Tort

Works to make safer products more attractive to the consumer from a price standpoint.

Strict liability results in more costly products than negligence.

Negligence means more uncompensated losses due to additional burden on plaintiffs of proving negligence.

Under strict liability the manufacturer bears the residual cost directly and the consumer bears it indirectly in the form of price hikes.

Under negligence the consumer bears the residual cost directly in the form of injury.

products liability under contract

Most plaintiffs use the tort system because of problems with contract theories

Privity both upstream and downstream.

Disclaimers of warranties.

Prompt notice requirements.

Damages limited to normal but not consequential losses (unless specifically contracted for).

Short statutes of limitations.

Contract remedies before the UCC

McCabe v. Ligget Drug (MA 1953)

Contract claim for breach of implied warranties of fitness and merchantability where design defect led coffee pot to explode.

Strict liability. Plaintiff’s failure to inspect does not defeat implied warranty.

Sale carries implied warranty of merchantability. Whether that warranty was breached is a fact question.

Where it’s a matter of common knowledge that a certain process will cause a certain effect, that effect can serve as proof of the cause.

Chysky v. Drake Brothers Co. (NY 1923)

Implied warranty theory denied because of lack of privity.

Greenberg v. Lorenz (NY 1961)

Chysky overturned as unjust.

Greenberg has been superceded by UCC § 2-318 (NY took Alt. B.).

UCC § 2-318. Third Party Beneficiaries of Warranties Express or Implied.

Alternative A. Warranty extends to family or household members or guests reasonably expected to use, consume, or be affected by the goods.

Alternative B. Warranty extends to anybody reasonably expected to use, consume, or be affected by the goods.

Alternative C. Warranty extends to artificial persons reasonably expected to use, consume, or be affected by the goods.

The end of privity in implied warranties

Henningsen v. Bloomfield Motors, Inc. (NJ 1960)

Implied warranty of merchantability extended to individuals not party to the sale is necessary in the age of modern merchandizing and its web of contracts.

No privity needed for implied warranties.

NB: Henningsen and NJ are unusual in that they got rid of upstream privity, which most states still retain.

THE RESTATEMENT FORMULATIONS

Restatement (Second) of Torts (1966) § 402A. Special Liability of Seller of Product for Physical Harm to User or Consumer. 

(1)
One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if


(a) the seller is engaged in the business of selling such a product, and


(b) it is expected to and does reach the user or consumer without substantial change in the condition in which it is sold.

(2)
The rule stated in Subsection (1) applies although


(a) the seller has exercised all possible care in the preparation and sale of his product, and


(b) the user or consumer has not brought the product from or entered into any contractual relation with the seller.

Comment j. Directions or warning.

Seller must warn against dangers it knows or should know of.

No liability if warning is given but not heeded.

Comment k. Unavoidably unsafe products.

Negligence liability for failure to warn of risks.

Includes [some? all?] prescription drugs.

Section 402A and its comments have been the basic text of modern products liability law since 1966.

Even where it hasn’t been adopted, it’s very influential.

“Unreasonably dangerous” language was one source of dissatisfaction with § 402A.

Dissatisfaction with § 402A led to the Restatement of Products Liability.

Restatement (Third) of Products Liability (1999) § 1. Liability of Commercial Seller or Distributor for Harm Caused by Defective Products.

One engaged in the business of selling or otherwise distributing products who sells or distributes a defective product is subject to liability for harm to persons or property caused by the defect.

Defects (§ 2)

Manufacturing defects (§ 2(a))

Strict liability.

Design defects (§ 2(b))

Negligence

BPL, including factor of foreseeable misuse.

Most jurisdictions are in accord with § 2(b).

Duty to warn and instructions for safe use (§ 2(c))

Negligence

Benefits of information weighed against such excess warning that people either don’t read or don’t use the product at all.

Circumstantial evidence (§ 3)

If harm is of a sort ordinarily caused by a product defect and was not the result solely of other causes, the effect is evidence of the cause.

Apportionment (§ 17)

If plaintiff’s conduct was inappropriate and contributed to the harm, recovery may be reduced.

Contractual defenses (§ 18)

Contractual limitations, waivers, etc., do not affect ability to recover.

Comment a
“It is presumed that the ordinary product user or consumer lacks sufficient information and bargaining power to execute a fair contractual limitation of rights to recover.”

Products (§ 19)

Tangible personalty distributed commercially for use or consumption.

Things like realty and electricity to the extent the context makes them analogous to personalty.

Not services.

Not human blood or tissue.

Damages (Harm) (§ 21)

Includes economic loss caused by:

harm to plaintiff’s person,

harm to another that interferes with plaintiff’s legally protected interests, or

harm to plaintiff’s property.

Excludes damage to the product itself.

Proper plaintiffs

Bystanders

Section 402A had a caveat about bystander recovery, an obvious inconsistency.

Elmore v. American Motors Corp. (CA 1969) resolved decisively that bystanders can recover.

Proper defendants.

Those who provide services as opposed to products: No. Restatement (Third) § 19.

Component manufacturers: Generally, no.

Greenberg v. Lorenz (NY 1961)

Manufacturer may be sued but not component manufacturer.

A few jurisdictions, however, do permit suits against component manufacturers.

Retailers: Varies by jurisdiction.

Vandermark v. Ford Motor Co. (CA 1964)

Strict liability extended to retailers of defective products.

Some other jurisdictions also permit suit against retailers.

Restatement (Third) of Products Liability adopts retailer liability.

Sellers of reconditioned products: Generally, yes.

Michalko v. Cooke Color & Chem. Corp. (NJ 1982)

Crandell v. Larkin (SD 1983)

Tillman doesn’t apply to dealers of reconditioned products because they have much greater ability to prevent defects.

Strict liability.

Airplane manufacturers.

Goldberg v. Kollsman Instruments Corp. (NY 1963)

Assembler can be sued for strict liability under Greenman.

Component manufacturer cannot.

Druggists

Murphy v. E.R. Squibb & Sons, Inc. (CA 1985) Mosk, J.

Druggists perform hybrid of service and sale.

Cannot be held strictly liable

Would result in decreased availability of drugs and increased costs.

Unfair since prescribing doctors are not strictly liable.

Dissenters came to opposite conclusion, following Traynor, Greenman, Vandermark.

Sellers of used products: No.

Tillman v. Vance Equipment Co. (OR 1979)

Used products don’t generate the same expectations of safety; goods are as is.

Used-goods dealers are outside the normal marketing chain, so holding them strictly liable would have no impact on manufacturers.

Casual sellers: No.

MANUFACTURING OR CONSTRUCTION DEFECT
Failure of a specific product to live up to the standards of the category of products.
Strict liability.

Escola v. Coca-Cola Bottling Co. (CA 1944) Traynor, J., concurring.
Proof of defect

Moore v. Jewel Tea Co. (IL 1969)

Plaintiff must prove that product was in unreasonably dangerous condition at the time it left manufacturer’s control and that the injury was caused by that condition.

Defect need not be patent.

Dunham v. Vaughn & Bushnell Mfg. Co. (IL 1969)

Recovery even though plaintiff used hammer for 11 months before defect became manifest.

Welge v. Planters Lifesavers (7th Cir. 1994) Posner, J.

Plaintiff need not exclude every possible alternative theory, however remote or fanciful.

State Farm Fire & Casualty v. Chrysler Corp. (OH 1988)

Directed verdict for defendant where negligent repairs could just as likely have caused fire as construction defect.

Res Ipsa Loquitur in products liability

Not a theory of negligence but a theory of causation.

Pouncey v. Ford Motor Co. (5th Cir. (AL) 1972)

Res ipsa loquitur theory of causation permitted where car fan broke off and ripped into plaintiff’s face.

Halloran v. Virginia Chemicals (NY 1977)

Defect may be inferred if plaintiff proves product failed and has excluded all other causes.

DESIGN DEFECTS (“Common-mode failures”)

Failure of an entire category of products to live up to standards.

General comments

Great variety in definition of what a design defect is.

Enormous growth in 1980s and 1990s.

Very controversial.

Manufacture of new small light planes has virtually ceased.

Over half the price of a ladder is liability insurance.

Negligence regime (with local variations)

Injured employees

No-fault regime of WC generally protects employers from indemnity actions by manufacturers even when injury is primarily the fault of the employer.
Two big issues

Should patent nature of a defect negate all liability or only eliminate duty to warn?

Should design requirements be imposed by legislation or by judges and juries?

Plaintiff’s burden

Must show negligence.

Must show one or more BPL-justified alternative designs that would have prevented the injury.

Analysis must also take utility into account.

Alternative must be shown even if arguing product cannot be made safe enough to market. Restatement (Third).

Manufacturer’s duty with regard to design

Micallef v. Miehle Co. (NY 1976)

Plaintiff injured misusing printing press with patent defect (no safety guards).

Defendant held negligent.

Manufacturer must avoid unreasonable risks of harm to anyone likely to be exposed to such risks when the product is used as intended or used in an unintended but reasonably foreseeable way.

Party best able to eliminate a danger should bear legal responsibility for injuries therefrom.

But contributory negligence defense accepted and recovery barred.

Product modification

Duty extends to anticipating and preempting reasonably foreseeable product modifications by owners.

Limits on manufacturer’s duty

“State of knowledge.”

Manufacturer’s duty is limited to meeting risks known at the time of manufacture.

“State of the art.”

Manufacturer’s duty is limited to application of precautions that were the state of the art at the time of manufacture (or sale).

Evidence of subsequent design improvements generally excluded.

Minority view—Risk-utility analysis

Barker v. Lull Engineering Co. (CA 1978) Tobriner, C.J.

No liability for misuse of product.

Focus of proof must be on the product, not on the manufacturer’s conduct.

Plaintiff must prove:

Failure to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner, or
Product’s design proximately caused injury and defendant fails to prove design was justified by risk-utility calculus.

Once plaintiff shows proximate cause was design, burden shifts to defendant to prove design was not defective.

Barker is followed by only nine or ten jurisdictions; its burden-shifting is rejected by the majority of courts.

Consumer expectations

Barker v. Lull Engineering Co. (CA 1978) Tobriner, C.J.

Consumer expectations.

Restatement (Second) § 402A’s “unreasonably dangerous” standard rejected.

Shields manufacturers held in low esteem by setting a ceiling on standards.

Appropriate use is as a floor, below which defects are unquestionable.

Stewart: they are totally unreliable and contrary to the whole point of the tort system.

They’ve been particularly significant in foodstuff cases.

Traditionally, strict liability for foreign objects and none for natural objects.

Now some courts recognize negligence for natural objects.

How to address the proliferation of jury-determined ad hoc standards

More judicial control. Wilson v. Piper Aircraft Corp. (OR)

Regulatory compliance defense. Wilson v. Piper Aircraft Corp. (OR) (concurrence).

Favored by manufacturers.

National products-liability-standards legislation.

Automobile design defects with respect to “second collisions” or “crashworthiness”

Volkswagen of America v. Young (MD 1974)

Car was hit, seat broke off, decedent’s head struck interior, killing him (alleged defect did not cause the initial impact).

Suit on grounds of defective design and manufacture and lack of merchantability. 

Manufacturer has duty to take reasonable steps to design car in such a way as to minimize reasonably foreseeable injuries from second collisions.

Limited to latent defects.

Evans v. General Motors Corp. (7th Cir.)

No duty. Manufacturer’s duty is limited to car’s intended purpose, which doesn’t include providing protection from injury in a collision.

Larsen v. General Motors Corp. (8th Cir.)

Duty. Injury-producing collisions are at least foreseeable if not probable during the lifetime of a car used for its intended purpose. Duty of manufacturer is to provide as safe a car as is reasonably possible. Duty of reasonable care extends to design. Reasonableness is the standard, not absoluteness.

[This was the “unsafe at any speed” Corvair.]

Every state has adopted Larsen, though some courts more cautiously than others.

The concern is that juries can essentially say what is reasonable design precautions and can contradict one another, creating a catch-22 for manufacturers. Juries may even disagree with standards dictated by federal regulators.

Section 402A rejected strict liability for motor vehicle design defects in favor of a negligence regime.

Standard of proof of enhanced injuries in second collision cases

Caiazzo v. Volkswagenwerk, A.G. (2d Cir.): More probable than not that the alleged defect aggravated or enhanced the injuries from the initial collision. 

Mitchell v. Volkswagenwerk, A.G. (8th Cir.): Attention should be on what really happened, not on largely speculative and insurmountable hypotheticals and counterfactuals. Indivisibility concern. [This is more a critique of Caiazzo than a theory, though.]

Guns and convertibles: dangerous-but-not-defective products

Duty to warn.

No liability where risks are known to the average consumer or if manufacturer warns.

O’Brien v. Muskin Corp. (NJ 1983)

Pool injury.

Risk-utility test followed.

No need to show alternative design if risk-utility test failure is shown.

Result was quickly overruled by statute.

Kelley v. R. G. Industries (MD 1985)

Manufacturer of Saturday Night Special held liable.

No legitimate use of product.

DUTY TO WARN

Three factors:

(1) State of knowledge: Duty is limited to risks manufacturer knows or should know at the time of release into stream of commerce.

(2) Risk must be material.

(3) Risks must not be generally known to consumers.

Specificity of the warning

Must be enough to choose whether to use the product.

Must be enough to permit comparison with similar products.

Causation with regard to warning: two levels

(1) Did plaintiff read warning and take it into account; did plaintiff not otherwise know of the risk; would plaintiff not have used the product if the warning had been more explicit?

A minority of jurisdictions presume the answer to this question to be affirmative.

(2) Did product cause injury?

Responsible-intermediary exception

In some cases, such as with most prescription drugs, warning to responsible intermediary, such as physician, is extent of duty. Restatement (Second) § 388, comment n.

McDonald v. Ortho Pharmaceutical Corp. (MA 1985)

[Stewart likes this decision.]

Plaintiff who took oral contraceptives had a stroke.

Extent of duty to warn.

Responsible-intermediary exception inappropriate for oral contraceptives.

Elective drugs

More patient choice

Reduced physician role

Feasibility of manufacturer warning

Adequacy of the warning.

Compliance with FDA labeling requirements is relevant but nondispositive.

Wording and content must both adequately convey warning to ordinary person, a jury determination.

Pharmacists’ duty to warn

McKee v. American Home Products Corp. (WA 1989)

Primary duty to warn of drug risks lies with physician

Can best tailor warning to patient.

Pharmacist may still be liable for dispensing a drug known to be contraindicated for a specific patient (e.g., an alcoholic) or for errors in labeling, packaging, etc.

Restatement (Third) § of Products Liability follows McKee.

Mass vaccination cases

Foundational cases regarded Sabin polio vaccine.

Davis v. Wyeth Laboratories, Inc. (9th Cir. 1968)

Where risks and benefits are such that there is a meaningful choice to be made, the patient must be given proper warning.

In a mass vaccination campaign, warning doctors is not enough since doctors don’t administer the injections.

In a mass vaccination campaign, manufacturer has duty to ensure that patients receive adequate warnings.

Reyes v. Wyeth Laboratories, Inc. (5th Cir. 1974)

Liability permitted where jury found

(1) Injection caused the injury, and

(2) Patient would have declined the injection if warned.

Since Davis and Reyes, plaintiffs have successfully sued on the grounds that they received inadequate warnings.

Some manufacturers have since stopped mass vaccination campaigns because of risk of liability.

National Childhood Vaccine Act of 1986 provides optional no-fault compensation of up to $250,000 as alternative to tort remedy.

Information costs and duty to warn

Jackson v. Coast Paint & Lacquer Co. (9th Cir. 1974)

The outer limit of what kind of warning can be construed as inadequate.

“Keep away from heat, sparks, and open flame” alleged to not warn of risk of fire or explosion.

Courts now treat claims for more explicit warnings conservatively.

Boundlessness.

“Improved” labeling may not make any difference.

BPL

Warnings or design?

Howard Latin argues that when cheap design alternatives are available, they should be employed instead of warnings that people often don’t fully respect.

Liability Regimes for Drug Manufacturers

Strict liability.

[Where?]

Brown v. Superior Court (Abbott Laboratories) (CA 1988) Mosk, J.

Defective-design and failure-to-warn case against DES manufacturer.

Restatement (Second) § 402A, comment k regime adopted.

Liability only for improper preparation or failure to warn of risks manufacturer knew or should have known (negligence).

Justified by public interest in development, availability, and reasonable price.

Prescription drugs are different from other products

Use is often necessary, not merely convenient or useful.

Some harm is often unavoidable.

Duty limited to risks manufacturer knows or should know. Comment j.

Kearl v. Lederle Laboratories (CA 1985)

Closer reading of Restatement (Second) § 402A, comment k.

Strict liability for design defects unless the particular drug is “unavoidably dangerous.”

The comment doesn’t intend all drugs to be considered per se “unavoidably unsafe.”

Concerns with this approach

“Unavoidably dangerous” determination by juries may create strict liability regimes in some jurisdictions and negligence regimes in others for same drug.

Some jurisdictions have followed the broader liability approach of Barker.

Shanks v. Upjohn Co. (AK 1992)

Barker adopted.

Comment k rejected outright

Risk-utility test to offer manufacturers the opportunity to avoid strict liability.

Unavoidably dangerous products and state of knowledge at time of design
Hepatitis

Hepatitis from blood transfusions was a problem before a test was developed to detect it in blood products.

Most states limit liability by statute to negligence on public utility grounds.

Asbestos

Most controversial application of comment k.

Borel v. Fiberboard Paper Products Corp. (5th Cir. 1973)

Known danger imposes duty to warn so workers can make informed choice.

Before Borel, no plaintiff had ever recovered.

Since then a flood, the largest body of cases in the federal system.

Beshada v. Johns-Manville Products Corp. (NJ 1982)

Strict liability for breach of duty to warn even for unknown risks.

Will create incentives to learn of all risks and accomplish risk spreading, a fair goal.

This decision has not been followed in other jurisdictions or extended in NJ to other products such as drugs.

DES

Enright v. Eli Lilly & Co. (NY 1991) Wachtler, C.J.

No strict liability in case of granddaughter of a woman who took DES. Causation and proof problems. Overdeterrence concerns given the public utility of drugs.

AIDS/HIV

Comment k limitation has held firm in AIDS cases involving administration of blood products before there was a test for HIV and before it was known that AIDS was a blood-borne pathogen. See, e.g., Doe v. Miles Laboratories (4th Cir. 1991).

Duty to warn after products are sold?

Yes. Newspapers, etc. Dalkon Shield IUD was an example.

Federal preemption

King v. E.I. du Pont de Nemours & Co. (1st Cir. (ME) 1993)

Summary judgment for defendant in failure-to-warn case where plaintiffs were exposed to chemicals covered by Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), which required EPA-approved labeling and provided that such labeling preempted any common law duties inconsistent with it.

Federal law preempts state law where in conflict or where federal law so occupies a field as to make reasonable the inference that Congress intended it not to be supplemented by state law. [Supremacy clause.]

Analysis is based on Cipollone, which dealt with similar issues regarding tobacco labeling requirements.

Federal preemption in design cases

Compliance with a federal statute or administrative rule that governs a product design and gives advance approval to certain design options (such as automobile safety features) impliedly preempts state tort claims that the design was nonetheless defective.

But Cipollone has been treated in some jurisdictions as eliminating the implied-preemption doctrine and only leaving intact express preemption.

PLAINTIFF’S CONDUCT
Micallef v. Miehle Co. (NY 1976)

Plaintiff was injured while chasing hickies in huge printing press that had no guards. He was aware of the danger but it was custom and usage in the industry to chase hickies on the run. Manufacturer knew of the practice of chasing hickies and installed no guards although such guards were available. No liability despite defendant negligence in design because of contributory negligence.
Comparative fault and strict products liability

Daly v. General Motors Corp. (CA 1978)

Richardson, J.: Comparative negligence principles of Li do apply to actions founded on strict products liability for the simple reason that such a conclusion is fair, just, and equitable. None of the four counterarguments is convincing:

(1) Negligence and strict liability cannot be mixed. This is more a matter of conceptual and semantic rigidity than logical necessity. Thought of as “equitable apportionment or allocation of loss,” the difficulty seems to fall away.

The purpose of strict liability against manufacturers was to relieve injured consumers of problems of proof that often left them powerless. There is social justice in spreading the losses of defenseless victims.

These goals will not be undermined by adopting comparative fault principles. Proof problems will still be avoided and manufacturer liability will remain strict, spreading losses. Diminishing recovery to the extent plaintiffs’ lack of reasonable care contributes to their injuries doesn’t reduce protection to the defenseless. But there is no reason to permit plaintiffs to have their own conduct unexamined and, to the extent that it contributes to their injury, there is no argument why that degree of loss should be spread. This is consistent with Li: loss should be assessed equitably in proportion to fault.

(2) Incentive effects of strict liability will be lost. First, manufacturers will still have the incentive to reduce their portion of the loss. Second, in many cases, the injured party will be free of fault and so recovery will be full. Third, the complete bar to recovery of assumption of risk under strict products liability will no longer play its disincentive role of rewarding manufacturers of patently defective products by allowing them to argue that plaintiffs must have known and assumed the risk.

Assumption of risk is abolished. As with comparative negligence, it is merged into the new comparative fault regime. This does away with the paradox that actions under strict products liability, which was supposed to give consumers more protection than negligence, could result in total denials of recovery, a worse situation than under negligence.

(3) Jurors are unable to perform this kind of apportionment. Straw man. Other jurisdictions that have merged strict products liability and comparative principles have managed fine. Unseaworthiness, a strict liability concept under admiralty, has functioned fine with comparative principles.

(4) Liability of intermediate actors under Vandermark, etc., will be affected. Another straw man. No logical reason for this to be adversely affected.

Mosk, J. (dissenting): Destruction of the brave regime of strict products liability through the insertion of a foreign body, i.e., negligence. The effect is to dilute the defect of a product by elevating the conduct of a wounded customer to an issue of equal significance. Now every case will be burdened by defense attempts to establish plaintiff comparative negligence. Defective products are like time bombs, injuring indiscriminately. Litigation around product defects should not be distracted from this by consideration of plaintiff conduct. Liability should be kept simply a matter of faulty design, injecting faulty products into the stream of commerce, and causation.

Furthermore, the total bar of assumption of risk for use of a patently defective article when other options exist, or for using a product in a manner clearly not intended or foreseeable, is proper and shouldn’t be abolished.

As for incentives, they operate in direct proportion to the size of potential damage awards. This new regime will reduce incentives ipso facto.

Contributory negligence in products cases

A majority of states—but not all—today follow Daly and take victim conduct into account. Proposed Restatement (Third) of Torts § 7, comment d, provides that whatever apportionment rules operate in other cases should operate in product liability actions. Departure from Restatement (Second) § 402A, comment n, which denied any consideration of comparative or contributory negligence but did recognize assumption of risk as a total bar to recovery.

Assumption of risk in products cases

Patency of defect is a factor under Micallef. In practice, it’s narrowly constructed. In Messick v. General Motors (5th Cir. 1972), the test applied was whether plaintiff’s conduct was “both voluntary and unreasonable” under the circumstances.

Plaintiff’s misuse of defendant’s product

There’s been a big shift in judicial attitudes since Traynor’s opinion in Escola. More recently, judges have held that “reasonable misuse” doesn’t bar recovery. Now, not only is there no bar for failure to discover latent defects but even for active negligence or, arguably, willful misuse. In LeBouef v. Goodyear Tire & Rubber Co. (5th Cir. (LA) 1980), manufacturer liability was said to extend to all “reasonably foreseeable” uses.

Critiques: “Moral hazard” created by increasing the probability of accidents. Implicit transfer of wealth from careful to careless drivers, as noted in Huset.

Contractual defenses to product liability actions

Essentially rejected by almost all courts and the proposed Restatement (Third) § 8 as presumptively unfair.

PUNITIVE DAMAGES

Primary goal is general deterrence. Asbestos cases make up by far the largest number of punitive damage actions because of paper trail of hiding evidence of danger. Punitive damages accomplish putting the knowing wrongdoer in a more precarious situation than an innocent manufacturer of a defective product who can’t anticipate and make financial plans for liability suits as well as the knowing wrongdoer. Punitive damage awards tend to be for cases where there was deliberate marketing of goods known to be hazardous; concealed risks.

The other purposes are the unlikelihood of many small claims being brought where the defendant is still clearly at fault.

Proposals for doing away with punitive damages where there is regulatory compliance. Stewart thinks this is a minimum and regulatory compliance should ideally prevent compensatory damages as well.

guns

General comments

Tobacco litigation some degree of precedent for gun litigation. Both extremely harmful products of questionable social utility. But availability supported by substantial chunks of the population.

Negligent marketing

Hamilton v. Accu-Tex (NY 1999)

Straw purchasers. Gun shows. Most guns used in crimes are new guns. Difference between this case and Sindell (DES): Sindell concerned negligent production, Hamilton concerns negligent marketing. Hamilton also involves figuring out what percentage of negligently marketed guns were diverted to illegal use and what percentage of these resulted in shootings of people.

Merrill v. Navegar, Inc. (CA 1999)

Advertising issues. Design features that have no lawful purpose. The court is essentially subjecting the product to a BPL analysis. This is, first, almost completely against precedent, except for the Saturday Night Special decision, and, second, diametrically opposed to the California statute.
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