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[I] Introduction to Capital Punishment Law and Litigation

[A] "The Death Penalty in 2005," Death Penalty Information Center (December 2005)

[A.1] Decline in State Death Penalty Application:  In 2005, the number of death sentences dropped to record lows and even some of the most heinous killers were given life-without-parole.  Death sentences averaged around 300/year nationally during the late 1990s.  Since then, the number has dropped 55% to 125 in 2004.

CA has the largest death row, now with 648 inmates.

[A.1.1] Low Public Support: The high point of political support for DP came in 1994 when 80% of the public endorsed the DP.  Now, only 39% chose the DP, 39% chose life with no parole, 6% favored a long sentence with parole for murders.

[A.1.2] But See:  There is a higher proportion of women being put to death because of new laws that aggregate killing when the victim is under the age of 14.  This has given rise to more domestic crimes being tried as capital cases.

[A.2] Increase in Federal Death Penalty Application: Unlike the trend in almost all states, however, the number of federal death sentences has increased in recent years, although they still represent only a small percentage of the national total.

[A.3] Still Racist: Over 73% of those executed this year had been convicted of murdering white victims, even though less than 50% of murder victims in this country are white.

[A.4] Reasons for the changes: 

[A.4.1] Innocence Proof: Well in 2005, the number of innocent people freed from death row equaled 122.

[A.4.2] Scientific Growth: With the growth of science, people want DNA proof that a person is guilty of murder.

[A.4.3] Religious Opposition: growing religious opposition to the use of the DP

[A.4.4] Expensive: The cost of the DP is also declining its popularity.  The DP cost NJ taxpayers $253mil.  In CA, taxpayers are paying about a quarter of a billion dollars for each execution.

[B] “Death Row U.S.A.,” NAACP Legal Defense and Educational Fund, Inc. (Spring 2006)

Jurisdictions with capital punishment statutes: 40; Jurisdictions without DP statutes: 13

[C] “A Peculiar Institution? Capital Punishment and the American Civilizing Process,” David Garland, Moffett Lecture on Ethics (Dec. 2004)

[C.1] Introduction:  It’s interesting that we debate so much about the DP even though it’s only applied 150 times a year and we never talk about the massive incarceration occurring.  There is very little in today’s normative debates that would not be familiar to those who addressed the issue 200 years ago.

[C.1.1] Summary: The DP is a microcosm for the American political process.  The elites in European countries can act in a counter-majoritarian way because this is in the civilizing way.  We don’t have a centralized policy-making authority so we don’t have the same capacity to achieve reform.

[C.2.1] Criticisms of the DP:

[C.2.1.1] Not Absolute: The DP is so delayed and reviewed that it’s far from being absolute at all.

[C.2.1.2] Don’t Follow Thru: More offenders are sentenced each year than are ever prosecuted so it’s really just a holding bin.

[C.2.1.3] Not Often Enforced: The DP varies widely between each state including how often the statute on the books is even enforced.

[C.2.1.4] Geo Concentration: The DP is geographically concentrated mostly in the south.

[C.2.1.5] Lots of Discretion: 15,000 arrests are transformed into about 150 DP sentences.  This process involves multiple levels of discretionary exercise – most of which are not reviewable.

[C.2.1.6] High Reversal Rate: There is an astonishing amount of legal and procedural errors – in capital cases, there is a reversal rate of 68%.

[C.2.1.7] Victims’ Revenge: The DP is increasingly framed in terms of victims’ satisfaction.

[C.2.1.8] Hidden from Public: Executions are hidden from public view and they are swift and uneventful.  This tends to undermine the purposes of deterrence.

[C.2.1.9] US Behind the World: The US is only Western nation to support DP still.

[C.2.2] There are important qualities of the American government that shapes DP (and other) policy
[C.2.2.1] Democratic: The system is strikingly democratic and sensitive to public opinion.  The jury chooses who is going to die.

[C.2.2.2] Legal Rules: The American system is more than any other intensely regulated by legal rules.

[C.2.2.3] The Role of Experts: The jury ultimately chooses whether or not to impose the DP but that decision is made within a procedure that relies heavily on expert testimony.

[C.2.2.4] Cultural Shadow: The DP has an important cultural shadow for social politics.  How you feel about the DP reflects your beliefs in other areas.

[C.2.3] Constrained Civilizing Process:

[C.2.3.1] Generally: The explanation of the American DP jurisprudence is the theory of constrained civilizing processes.  This is a theoretical account of long-term social chance.  This civilizing process is a general mechanism of social transformation that produces specific psychological, cultural, and behavioral changes.

[C.2.3.2] “Civilizing Process”: The long-term trajectory is as follows.  At the beginning of the modern period, the DP was in widespread use everywhere and nobody thought it was illegitimate.  Then the institution undergoes a slow process of modification and abolition.  

The key stages in this civilizing process:

(1) reduce range of capital offenses eligible, (2) the abolition of the aggravated death sentence, (3) the removal of executions from the public gaze, (4) the adoption of technologies designed to speed death and reduce pain, (5) the emergence of normative discourse challenging the institution, (6) the appearance of sharp class-based divisions in public attitudes about the DP, (7) secular decline in the frequency of executions and (8) the movement full abolition, first de facto, then de jure.

[C.2.3.3] “Constrained”: The characteristics of institutional design or social organization that limit the capacity or willingness of elites to carry thru counter-majoritarian reforms they might otherwise be disposed to enact.

Constraints of this kind are built into American’s decentralized government.

[C.2.3.3.a] Evidence of Constraint: Most of the evidence comes from the American South, where racism and populism is most pronounced.  The most prominent lynching states 100 yrs ago, tend to be the most high-rate execution states today.

[C.2.3.3.b] Juxtapose other Countries without these Constraints: 

In other western societies, political leaders were willing and able to bring about nation-wide abolition by legislature fiat, in the face of strong public opposition.  Political elites in these countries had the political capacity to carry thru this reform because bipartisan agreements, supported by effective party discipline, kept the matter outside of electoral competition.  And they had the legal capacity to do so because the enactment of criminal penalties was within the sovereign jurisdiction of the national parliament.

The government structure of the USA makes the elite action of this kind impossible.  The abolitionist mechanism used by most other western nations simply is not available to the US government.

[C.2.3.3.c] Furman v. Georgia: SCOTUS ruled that that the DP was unconstitutional as then administered.  It looked then as if the obstacles to national reform had been overcome and the last stage of the abolition completed.  But political and institutional constraints quickly re-asserted themselves as the political backlash to Furman as states passed new capital statutes to fit the SCOTUS requirements.  

A top-down, counter-majoritarian elite reform was thus reversed by institutional constraints and their political consequences.

[1] Reasons the Court was Constrained: 

(1) The language of the American const. explicitly envisages a DP, so that an abolitionist decision would fly in the face of the document’s original meaning.  (2) By the 1970s, SCOTUS was acting in a climate of great public fear about crime and violence.  (3) A legacy of public anger about the Warren Court’s liberal activism which was deemed too have extended Ds’ rights at the expense of public safety.

[C.2.3.3.d] How Has the Court Dealt with These Constraints?

juridification, democratization, and civilization

[1] Juridification: aim is to reform the system thru law; to rationalize and regulate and otherwise arbitrary system

This strategy has produced a series of unintended outcomes.  The effort to ensure that death decisions are rule-governed rather than arbitrary has foundered in the face of the competing demands of two legal principle s—the need to ensure equality between cases and the need for the individualized consideration of the D’s unique circumstances.  The multiplication of technical formalities and procedural requirement increase the importance of competent and well-funded legal counsel.  In a system where competence and resources are lacking at the trial level but become available late in the post-conviction review, the effect is to front-load error and back-load its discovery.

Ironically, it is the virtues of juridification – together with the adversarial processes it has unleashed – that have produce the vices of interminable delay, massive expense, thousands on death row, and high levels of procedural error.

[2] Democratiziation: emphasizes that DP is the authentic will of the people.  This shifts the responsibility away from the law and toward the sovereign authority of the people themselves.

It is the democratization strategy that opens the system up to the subjective passions and prejudices of ordinary people who bring in their racial stereotypes and their limited range of yman sympathy and personal identification.

[3] Civilization: the legal encouragement of technical innovation, the disavowal of archaic inhumane techniques, and the exclusion of sympathetic categories of individuals (mentally retarded, juveniles).

The problem with softening the DP is that it undermines the institution’s essential purposes

[II]  Framework of the Modern Death Penalty

[A] NAACP Litigation Strategy

[A.1] Law By Terror: The NAACP were concerned with dealing with terror.  There was racial violence, lynching, bombing etc. used to sustain racial segregation.  People wouldn’t have just complied with the laws because of it but instead they complied because of the threat of violence (many extra-legal consequences).  They were often lynched because of supposedly violating crimes.

[A.2] Double Standards: There were two “codes.”  There were sentencing guidelines for punishments for the different races.  This shaped the way we look at the DP.  The explicit laws changing the punishments based on the race of the perpetuator and victims were eventually done away with but the legacy remains.

[A.3] Rise to DP Litigation: They got involved with DP litigation to respond to this huge concern in the south.  By the 1940s and 50s, the lynching has decreased but the amount of death sentences used against racial minorities has increased.  All of the rapes in the 1960s that triggered DP were black men raping white women (or some white men raping white women, but no minority victims).  It’s this push that gives rise to the Furhman case in 1962.  The early cases were purposefully broad.  They were timed to try and prompt a response from the court (to replicate what was happening in Europe, that is, a ban on the DP).

[B] Furman v. Georgia (1972): as applied, discriminatorily and arbitrarily, the DP violates the C&U clause of the 8th amendment

[B.1] Facts: D presents evidence that the DP in GA is applied in a racially discriminatory way.

[B.2] Issue: Is the DP a cruel and unusual punishment?

[B.3] Per curiam Holding: The imposition of the DP in the cases in front of the Court would constitute cruel and unusual punishment under the 8th amendment.

[B.3.1] Summary of Reasoning:

[B.3.1.1] DP is totally illegal:  Two justices (Brennan and Marshall) accepted the view that standards of decency required that the 8th amendment be interpreted to ban the DP for any crime regardless of its depravity.

[B.3.1.2] As Applied: Three justices focused on the procedures by which convicted defendants were selected for the death penalty rather than on the actual punishment inflicted.

[B.4] Douglas, Concurrence

[B.4.1] Summary: The DP is cruel and unusual when it discriminates against Ds based on their race/class/wealth/social position or if it is imposed under procedures that allow for such prejudices to come into play.

[B.4.2] Reasoning:

[B.4.2.1] 'A penalty . . . should be considered 'unusually' imposed if it is administered arbitrarily or discriminatorily.':  The phrase “cruel and unusual” suggest that it is 'cruel and unusual' to apply the death penalty--or any other penalty-- selectively to minorities whose numbers are few, who are outcasts of society, and who are unpopular, but whom society is willing to see suffer though it would not countenance general application of the same penalty across the board.

Any law which is nondiscriminatory on its face may be applied in such a way as to violate the Equal Protection Clause of the Fourteenth Amendment.

[B.4.2.2] Original Intent: Those who wrote the Eighth Amendment knew what price their forebears had paid for a system based, not on equal justice, but on discrimination.

[B.4.2.3] The discretion in DP cases allows for selective application: Yet we know that the discretion of judges and juries in imposing the death penalty enables the penalty to be selectively applied, feeding prejudices against the accused if he is poor and despised, and lacking political clout, or if he is a member of a suspect or unpopular minority, and saving those who by social position may be in a more protected position.

[B.5] Brennan, Concurrence

[B.5.1] Summary: He would seemingly outlaw the DP in all cases.  He notes that the original intent evidence isn’t clear but it is sufficient to draw four principles of interpretation: human dignity, arbitrariness, contemporary standards, and severity.  He concludes that the DP violates all four of these standards.

[B.5.2] Reasoning

[B.5.2.1] Original Intent:

[B.5.2.1.a] Little Original Intent Evidence Exists: There is veryy little evidence of the framer’s intent in including the C&U punishments clause in the const.

[B.5.2.1.b] There is evidence to suggest that the clause meant more than just barbarous torture:

Livermore opposed the enactment of the clause because he objected that the Clause might someday prevent the legislature from inflicting what were then quite common and, in his view, 'necessary' punishments--death, whipping, and earcropping. The only inference to be drawn from Livermore's statement is that the 'considerable majority' was prepared to run that risk. No member of the House rose to reply that the Clause was intended merely to prohibit torture.

[B.5.2.1.c] They want to curtail the legislature’s power to punish: They included in the Bill of Rights a prohibition upon 'cruel and unusual punishments' precisely because the legislature would otherwise have had the unfettered power to prescribe punishments for crimes.

[B.5.2.1.d] A wide historical interpetation is necessary: Therefore a principle, to be vital, must be capable of wider application than the mischief which gave it birth.'  Had this 'historical' interpretation of the Cruel and Unusual Punishments Clause prevailed, the Clause would have been effectively read out of the Bill of Rights.  The Clause, then, guards against '(t)he abuse of power’ which might someday be tempted to cruelty.

[B.5.2.2] Must mean more than unanimously condemned penalties: If the judicial conclusion that a punishment is 'cruel and unusual' 'depend(ed) upon virtually unanimous condemnation of the penalty at issue,' then, '(l)ike no other constitutional provision, (the Clause's) only function would be to legitimize advances already made by the other departments and opinions already the conventional wisdom.'

'The very purpose of a Bill of Rights was to withdraw certain subjects from the vicissitudes of political controversy, to place them beyond the reach of majorities and officials and to establish them as legal principles to be applied by the courts.'

We know, therefore, that the Clause 'must draw its meaning from the evolving standards of decency that mark the progress of a maturing society.'

There are four const. principles to be gleaned from our interpretation of the C&U punishments clause: a penalty cannot violate human dignity, be arbitrary, unacceptable to society or too severe.

[B.5.2.3] Human dignity: a punishment must not violate human dignity. The paradigm violation of this principle would be the infliction of a torturous punishment of the type that the Clause has always prohibited.
[B.5.2.4] Arbitrary/Unusual: A punishment must reflect human dignity and not be arbitrarily severe: In determining whether a punishment comports with human dignity, we are aided also by a second principle inherent in the Clause--that the State must not arbitrarily inflict a severe punishment.

Punishment must not be extraordinary: If the word 'unusual' is to have any meaning apart from the word 'cruel,' however, the meaning should be the ordinary one, signifying something different from that which is generally done.'

[B.5.2.5] Contemporary Society: A severe punishment must not be unacceptable to contemporary society: Rejection by society, of course, is a strong indication that a severe punishment does not comport with human dignity.  In applying this principle, however, we must make certain that the judicial determination is as objective as possible.  Objectivity is achieved by considering (1) the existence of the punishment in other jurisdictions and (2) the historical usage of the punishment.

The question under this principle, then, is whether there are objective indicators from which a court can conclude that contemporary society considers a severe punishment unacceptable.

[B.5.2.6] Excessive: A severe punishment must not be excessive. If there is a significantly less severe punishment adequate to achieve the purposes for which the punishment is inflicted … the punishment inflicted is unnecessary and therefore excessive. A penalty is also unconst. if the punishment serves no penal purpose more effectively than a less severe punishment.

[B.5.2.7] The cumulative four-part test: we are unlikely to have occasion to determine that a punishment is fatally offensive under any one principle.  The test, then, will ordinarily be a cumulative one: If a punishment is unusually severe, if there is a strong probability that it is inflicted arbitrarily, if it is substantially rejected by contemporary society, and if there is no reason to believe that it serves any penal purpose more effectively than some less severe punishment, then the penalty violates the const.

[B.5.2.8] Applying the test:  

[B.5.2.8.a] Severity: It’s unusually severe because it’s the only punishment that involves the conscious infliction of physical pain. Also, Tthe unusual severity of death is manifested most clearly in its finality and enormity.

[B.5.2.8.b] Human Dignity: In comparison to all other punishments today, then, the deliberate extinguishment of human life by the State is uniquely degrading to human dignity.  I would not hesitate to hold, on that ground alone, that death is today a 'cruel and unusual' punishment, were it not that death is a punishment of longstanding usage and acceptance in this country.  I therefore turn to the second principle--that the State may not arbitrarily inflict an unusually severe punishment.

[B.5.2.8.c] Contemporary Standards: The outstanding characteristic of our present practice of punishing criminals by death is the infrequency with which we resort to it.  The evidence is conclusive that death is not the ordinary punishment for any crime.

Finally, it is significant that nine States no longer inflict the punishment of death under any circumstances,  [FN52] and five others have restricted it to extremely rare crimes.

The progressive decline in, and the current rarity of, the infliction of death demonstrate that our society seriously questions the appropriateness of this punishment today.

[B.5.2.8.d] Arbitrariness: When a country of over 200 million people inflicts an unusually severe punishment no more than 50 times a year, the inference is strong that the punishment is not being regularly and fairly applied.  To dispel it would indeed require a clear showing of nonarbitrary infliction.

When the punishment of death is inflicted in a trivial number of the cases in which it is legally available, the conclusion is virtually inescapable that it is being inflicted arbitrarily. Indeed, it smacks of little more than a lottery system.  The States claim, however, that this rarity is evidence not of arbitrariness, but of informed selectivity: Death is inflicted, they say, only in 'extreme' cases.

When the rate of infliction is at this low level, it is highly implausible that only the worst criminals or the criminals who commit the worst crimes are selected for this punishment.

all cases to which the laws apply are necessarily 'extreme.'  Nor is the distinction credible in fact. If, for example, petitioner Furman or his crime illustrates the 'extreme,' then nearly all murderers and their murders are also 'extreme.'

[B.6] Stewart, Concurrence

[B.6.1] Summary: He holds the DP is C&U not because of the racist application but because it is totally unique – it’s both excessive thus cruel and infrequently applied thus unusual.

[B.6.2] Reasoning:

[B.6.2.1] DP is total unique from all other punishments: The penalty of death differs from all other forms of criminal punishment, not in degree but in kind.  It is unique in (1) its total irrevocability, (2) its rejection of rehabilitation of the convict as a basic purpose of criminal justice and (3) its absolute renunciation of all that is embodied in our concept of humanity.

[B.6.2.2] Cruel Punishments Are Excessive in Kind: these sentences are 'cruel' in the sense that they excessively go beyond, not in degree but in kind, the punishments that the state legislatures have determined to be necessary. 

[B.6.2.3] Unusual Punishments Are Infrequently Sentenced: these sentences are 'unusual' in the sense that the penalty of death is infrequently imposed for murder, and that its imposition for rape is extraordinarily rare.

[B.6.2.4] Racial Discrimination Issue: But racial discrimination has not been proved, and I put it to one side.

[B.7] White, Concurrence

[B.7.1] Summary: He does not decide that all forms of the DP are unconst.  That issue isn’t presented by this case, he says, and thus he doesn’t decide it.  He says that because the DP is so seemingly randomly applied, there is no reason to believe it furthers any penal goals that justify it’s existence.

[B.7.2] Reasoning:

[B.7.2.1] DP doesn’t achieve any penal goals:  It’s so seldom imposed that it’s not a credible deterrent or any other penal goal.  Nor could it be said with confidence that society's need for specific deterrence justifies death for so few when for so many in like circumstances life imprisonment or shorter prison terms are judged sufficient, or that community values are measurably reinforced by authorizing a penalty so rarely invoked.

It is my view that it would, for its imposition would then be the pointless and needless extinction of life with only marginal contributions to any discernible social or public purposes.

[B.7.2.2] there is no basis to distinguish DP-eligible cases from others: The DP is exacted with great infrequency even for the most atrocious crimes and that there is no meaningful basis for distinguishing the few cases in which it is imposed from the many cases in which it is not.

[B.8] Marshall, Concurrence

[B.8.1] Summary: He thinks that the DP is C&U if the majority of Americans knowing the problems in the DP would find it barbarously cruel.  They just need to know that it’s (1) discriminatory, (2) innocents are punished and (3) it hurts the whole penal system.

[B.8.2] Reasoning

[B.8.2.1] If people knew they would not support: I cannot believe that at this stage in our history, the American people would ever knowingly support purposeless vengeance.  Thus, I believe that the great mass of citizens would conclude on the basis of the material already considered that the death penalty is immoral and therefore unconstitutional.

Facts that would change everybody’s minds:
[B.8.2.1.a] Discrimination: capital punishment is imposed discriminatorily against certain identifiable classes of people
[B.8.2.1.b] Innocence: there is evidence that innocent people have been executed before their innocence can be proved

If an innocent man has been found guilty, he must then depend on the good faith of the prosecutor's office to help him establish his innocence.  There is evidence, however, that prosecutors do not welcome the idea of having convictions, which they labored hard to secure, overturned, and that their cooperation is highly unlikely.

No matter how careful courts are, the possibility of perjured testimony, mistaken honest testimony, and human error remain all too real. 
[B.8.2.1.c] Havoc Wreaking: the death penalty wreaks havoc with our entire criminal justice system

The deleterious effects of the death penalty are also felt otherwise than at trial.  For example, its very existence 'inevitably sabotages a social or institutional program of reformation.’ In short '(t)he presence of the death penalty as the keystone of our penal system bedevils the administration of criminal justice all the way down the line and is the stumbling block in the path of general reform and of the treatment of crime and criminals.' 
[C] Gregg v. Georgia (1976): upholding the const. of GA’s new bifurcated aggravation/mitigation DP statute

[C.1] Facts: 

The Georgia statute, as amended after Furman  retains the death penalty for six categories of crime: murder,  kidnaping for ransom or where the victim is harmed, armed robbery, rape, treason, and aircraft hijacking.

D was sentenced with the DP for murder and for armed robbery.  The Supreme Court of Georgia affirmed the convictions and the imposition of the death sentences for murder.  After reviewing the trial transcript and the record, including the evidence, and comparing the evidence and sentence in similar cases in accordance with the requirements of Georgia law, the court concluded that, considering the nature of the crime and the defendant, the sentences of death had not resulted from prejudice or any other arbitrary factor and were not excessive or disproportionate to the penalty applied in similar cases.  

The death sentences used for armed robbery, however, were vacated on the grounds that the death penalty had rarely been imposed in Georgia for that offense and that the jury improperly considered the murders as aggravating circumstances for the robberies after having considered the armed robberies as aggravating circumstances for the murders. 

[C.2] Issue: Is GA’s new post-Furman DP statute const.?

[C.3] Holding:

(1) The punishment of death for the crime of murder is not unconst. under all circumstances, (2) retribution and deterrence are okay considerations for legislatures to enact DP statutes, (3) bifurcated trials with aggravating/mitigating evidence at the sentencing stage with state Supreme Court review for proportionality is const.

[C.4] Reasoning

[C.4.1] Original Intent:

[C.4.1.1] Prevent Torture: The English version appears to have been directed against punishments unauthorized by statute and beyond the jurisdiction of the sentencing court, as well as those disproportionate to the offense involved. The American draftsmen, who adopted the English phrasing in drafting the Eighth Amendment, were primarily concerned, however, with proscribing "tortures" and other "barbarous" methods of punishment."

[C.4.1.2] DP Was Okay Back then: At the time the Eighth Amendment was ratified, capital punishment was a common sanction in every State.

[C.4.2] Interpreting C&U Punishment:

[C.4.2.1] Furman “Holding:” First, the punishment must not involve the unnecessary and wanton infliction of pain, citing Furman. 
The Court also must ask whether it comports with the basic concept of human dignity at the core of the Amendment.

[C.4.2.2] Contemporary Standards -- Presume It’s Valid: In assessing a punishment selected by a democratically elected legislature against the constitutional measure, we presume its validity.  After all, people could revise the const. if they wanted it to ban the DP.
It is now evident that a large proportion of American society continues to regard it as an appropriate and necessary criminal sanction.

[C.4.2.2.a] Legislative enactments: The legislatures of at least 35 States have enacted new statutes that provide for the death penalty for at least some crimes that result in the death of another person. And the Congress of the United States, in 1974, enacted a statute providing the death penalty for aircraft piracy that results in death.  

These recently adopted statutes have attempted to address the concerns expressed by the Court in Furman primarily (i) by specifying the factors to be weighed and the procedures to be followed in deciding when to impose a capital sentence, or (ii) by making the death penalty mandatory for specified crimes.

[C.4.2.2.b] Juries as society: The jury also is a significant and reliable objective index of contemporary values because it is so directly involved. The reluctance of juries in many cases to impose the sentence may well reflect the humane feeling that this most irrevocable of sanctions should be reserved for a small number of extreme cases.

[C.4.2.3] Social Purposes of the DP: (1) retribution: some crimes are so outrageous that society insists on adequate punishment, because the wrong-doer deserves it, irrespective of whether it is a deterrent or not, (2) deterrence of capital crimes by prospective offenders: this evidence isn’t conclusive either way but there have to be some people that are deterred, (3) the incapacitation of dangerous criminals and the consequent prevention of crimes that they may otherwise commit in the future, and (4) vigilante justice: when people begin to believe that organized society is unwilling or unable to impose upon criminal offenders the punishment they 'deserve,' then there are sown the seeds of anarchy of self-help.

[C.4.2.3.a] States can decide that those are valid reasons: Considerations of federalism, as well as respect for the ability of a legislature to evaluate, in terms of its particular State, the moral consensus concerning the death penalty and its social utility as a sanction, require us to conclude, in the absence of more convincing evidence, that the infliction of dea as a punishment for murder is not without justification and thus is not unconstitutionally severe.

[C.4.2.4] Disproportionate?:  Finally, we must consider whether the punishment of death is disproportionate in relation to the crime for which it is imposed. There is no question that death as a punishment is unique in its severity and irrevocability.

 But we are concerned here only with the imposition of capital punishment for the crime of murder, and when a life has been taken deliberately by the offender, we cannot say that the punishment is invariably disproportionate to the crime. It is an extreme sanction, suitable to the most extreme of crimes.

[C.4.2.5] Discretion must be directed: Furman mandates that where discretion is afforded a sentencing body on a matter so grave as the determination of whether a human life should be taken or spared, that discretion must be suitably directed and limited so as to minimize the risk of wholly arbitrary and capricious action.

No longer can a Georgia jury do as Furman's jury did: reach a finding of the defendant's guilt and then, without guidance or direction, decide whether he should live or die.

[C.4.2.5.a] Bifurcated: Much of the information that is relevant to the sentencing decision may have no relevance to the question of guilt, or may even be extremely prejudicial to a fair determination of that question. This problem, however, is scarcely insurmountable. Those who have studied the question suggest that a bifurcated procedure one in which the question of sentence is not considered until the determination of guilt has been made is the best answer.

[C.4.2.5.b] Aggravating/Mitigating Factors: Where the sentencing authority is required to specify the factors it relied upon in reaching its decision, the further safeguard of meaningful appellate review is available to ensure that death sentences are not imposed capriciously or in a freakish manner.

Georgia's new sentencing procedures require as a prerequisite to the imposition of the death penalty, specific jury findings as to the circumstances of the crime or the character of the defendant.

[C.4.2.5.c] Automatic appeal: the GA statutory scheme provides for automatic appeal of all death sentences to the State's Supreme Court.

The Supreme Court of Georgia compares each death sentence with the sentences imposed on similarly situated defendants to ensure that the sentence of death in a particular case is not disproportionate.

[C.4.2.6] Rejecting Defendant’s Arguments: 

[C.4.2.6.a] Discretion in Prosecution: D notes that the state prosecutor has unfettered authority to select those persons whom he wishes to prosecute for a capital offense and to plea bargain with them. Further, at the trial the jury may choose to convict a defendant of a lesser included offense rather than find him guilty of a crime punishable by death, even if the evidence would support a capital verdict. And finally, a defendant who is convicted and sentenced to die may have his sentence commuted by the Governor of the State and the Georgia Board of Pardons and Paroles.

At each of these stages an actor in the criminal justice system makes a decision which may remove a defendant from consideration as a candidate for the death penalty. Furman, in contrast, dealt with the decision to impose the death sentence on a specific individual who had been convicted of a capital offense. Nothing in any of our cases suggests that the decision to afford an individual defendant mercy violates the Constitution.

[C.4.2.6.b] Broad Statute: He claims that the statute is so broad and vague as to leave juries free to act as arbitrarily and capriciously as they wish in deciding whether to impose the death penalty.

Gregg urges that the statutory aggravating circumstances are too broad and too vague, that the sentencing procedure allows for arbitrary grants of mercy, and that the scope of the evidence and argument that can be considered at the presentence hearing is too wide.

The petitioner attacks the seventh statutory aggravating circumstance, which authorizes imposition of the death penalty if the murder was "outrageously or wantonly vile, horrible or inhuman in that it involved torture, depravity of mind, or an aggravated battery to the victim," contending that it is so broad that capital punishment could be imposed in any murder case.

The isolated decision of a jury to afford mercy does not render unconstitutional death sentences imposed on defendants who were sentenced under a system that does not create a substantial risk of arbitrariness or caprice.

The new Georgia sentencing procedures, by contrast, focus the jury's attention on the particularized nature of the crime and the particularized characteristics of the individual defendant. While the jury is permitted to consider any aggravating or mitigating circumstances, it must find and identify at least one statutory aggravating factor before it may impose a penalty of death. In this way the jury's discretion is channeled. No longer can a jury wantonly and freakishly impose the death sentence; it is always circumscribed by the legislative guidelines. In addition, the review function of the Supreme Court of Georgia affords additional assurance that the concerns that prompted our decision in Furman are not present to any significant degree in the Georgia procedure applied here.
[D] Woodson v. North Carolina (1976): mandatory DP is unconst. and must make an individualized look into the crime/criminal when applying the DP

[D.1] Facts: D was punished under the NC’s mandatory DP for all first-degree murders

[D.2] Issue: Is mandatory DP an acceptable answer to Furman?

[D.3] Holding: (1) Mandatory DP for first-degree murder violated the 8th amendment, (2) mandatory DP fails to curb jury discretion, (3) applying the DP without considering individual characters/etc. is inconsistent with the fdmtl right to human dignity

[D.4] Reasoning:

[D.4.1] Civilized Standards: The Eighth Amendment stands to assure that the State's power to punish is "exercised within the limits of civilized standards."

[D.4.2] Juries still exercise discretion:  Juries continued to find the death penalty inappropriate in a significant number of first-degree murder cases and refused to return guilty verdicts for that crime.  This is the Furman problem only now it’s at the conviction stage.

North Carolina's mandatory death sentence statute fails to provide a constitutionally tolerable response to Furman 's rejection of unbridled jury discretion in the imposition of capital sentences.

While a mandatory death penalty statute may reasonably be expected to increase the number of persons sentenced to death, it does not fulfill Furman 's basic requirement by replacing arbitrary and wanton jury discretion with objective standards to guide, regularize, and make rationally reviewable the process for imposing a sentence of death.

[D.4.3] Contemp. Standards Reject Mandatory DP: 

[D.4.3.1] Statutory Histories: The history of mandatory death penalty statutes in the United States thus reveals that the practice of sentencing to death all persons convicted of a particular offense has been rejected as unduly harsh and unworkably rigid. 

[D.4.3.2] Jury Behaviors: The actions of sentencing juries suggest that under contemporary standards of decency death is viewed as an inappropriate punishment for a substantial portion of convicted first-degree murderers.

[D.4.3.3] People Want Narrow DP: There is evidence that many people supporting the general idea of capital punishment want its administration to depend on the circumstances of the case, the character of the defendant, or both."

[D.4.3.4] Common Law History: one of the most significant developments in our society's treatment of capital punishment has been the rejection of the common-law practice of inexorably imposing a death sentence upon every person convicted of a specified offense.

[D.4.4] Const. Mandates Individualized Considerations: Another const. shortcoming of the statute is that it fails to allow the particularized consideration of relevant aspects of the character and record of each convicted defendant before the imposition upon him of a sentence of death. 

A process that accords no significance to relevant facets of the character and record of the individual offender or the circumstances of the particular offense excludes from consideration in fixing the ultimate punishment of death the possibility of compassionate or mitigating factors stemming from the diverse frailties of humankind. 

It treats all persons convicted of a designated offense not as uniquely individual human beings, but as members of a faceless, undifferentiated mass to be subjected to the blind infliction of the penalty of death.

[D.4.4.1] Must consider the offense and offender: Consideration of both the offender and the offense in order to arrive at a just and appropriate sentence has been viewed as a progressive and humanizing development.

Thus the Court strikes down mandatory death sentences even for life prisoners who kill guards or other inmates.

[E] Coker v. Georgia (1977): it’s unconst. to sentence rapists to the DP

[E.1] Facts/Issue:  D was convicted of robbing a man then raping his wife.  He got the DP for the raping.

The jury was instructed that it could consider as aggravating circumstances whether the rape had been committed by a person with a prior record of conviction for a capital felony and whether the rape had been committed in the course of committing another capital felony, namely, the armed robbery of Allen Carver.

[E.2] Holding: a sentence of death is grossly disproportionate and excessive punishment for the crime of rape and is therefore unconst.

[E.3] Reasoning:
[E.3.1] The DP is not always unconst.: see past cases

[E.3.2] Current Const. Standard: Under Gregg, a punishment is 'excessive' and unconstitutional if it (1) makes no measurable contribution to acceptable goals of punishment and hence is nothing more than the purposeless and needless imposition of pain and suffering; or (2) is grossly out of proportion to the severity of the crime.  The court should also pay attention to public attitudes concerning a particular sentence history and precedent, legislative attitudes, and the response of juries reflected in their sentencing decisions are to be consulted.

[E.3.2.1] Contemp. Standards: 

[E.3.2.1.a] Other jurisdictions: At no time in the last 50 years have a majority of the States authorized death as a punishment for rape.
Of the 16 States in which rape had been a capital offense, only three provided the death penalty for rape of an adult woman in their revised statutes Georgia, North Carolina, and Louisiana.

The current judgment with respect to the death penalty for rape is not wholly unanimous among state legislatures, but it obviously weighs very heavily on the side of rejecting capital punishment as a suitable penalty for raping an adult woman.

[E.3.2.1.b] Within the jurisdiction: Out of all rape convictions in Georgia since 1973 and that total number has not been tendered 63 cases had been reviewed by the Georgia Supreme Court as of the time of oral argument; and of these, 6 involved a death sentence, 1 of which was set aside, leaving 5 convicted rapists now under sentence of death in the State of Georgia.

Nevertheless, it is true that in the vast majority of cases, at least 9 out of 10, juries have not imposed the death sentence.

[E.3.2.2] Proportionality – Rape is just not that bad: Rape is without doubt deserving of serious punishment; but in terms of moral depravity and of the injury to the person and to the public, it does not compare with murder, which does involve the unjustified taking of human life.


[III] Aggravation, Mitigation and Victim Impact

[A] Introduction

[A.1] § 13A-5-40, Code of Alabama (1975)

The statute narrows the DP-ability of murder cases twice – there are only some capital murders and then there must be some of the aggregation factors.

AL has the felony + murder capital offenses.  This is weird because it doesn’t limit the culpability.  Some of the murders could have been accidental when a felony is committed and yet they are capital cases.

[A.2] Sophistication of Representation Matters:

Mitigation is unrestrained so that coming up with narratives is powerful in influencing who is sentenced to death.  This has led to the arbitrariness as Fuhrman said.  Those who make it to death row had an absence of presence of mitigation (due to a lack of a coherent consul).  This is independent of the aggregation.  This means that the DP isn’t predictable because it matters how effective the mitigation provider is.

[A.3] Mitigation Exercise:

14 year old, 5 ft tall, 100 pounds, father dies when he’s six years old, mother struggles after that (abuses alcohol for awhile) she meets a new guy (he helps the mother with issues but he’s violent toward the mother).  The mother is hospitalized six times in the year before this incident for various injuries as a result domestic violence.  After the guy knocks the woman unconscious, the boy picks up a gun and shoots the man.

Note that when you try to make a mitigation case that there will be substantial doubt that you are telling the truth.  Therefore, there must be a substantial factual record to establish these situations.  So the medical records of the mother must be submitted to show that she was really victimized systematically so that the son would want to protect her.  You also have to prove that he loves his mother: we need witnesses to speak about the relationship between them.  The persuasiveness of their testimony will be critical to establishing that fact.  

The victim’s identity as a deputy sheriff makes it harder for the son to go to the police for help.  Show that he didn’t have any options to get help.

He took the handgun out of the dresser so this is our “burglary” the accompanying felony that makes it a capital crime.

What’s our theory?  The son was a victim of tragedies – his father’s death, the abuse of his mother, and of living in a household with horrific violence.  There was no person to protect him from this situation.  The experience after he was arrest then underlines this victimization.  Then you can say don’t further victimize him with the DP but give him a chance to recover.

[B] Lowenfeld v. Phelps (1988)

[B.1] Facts: D was convicted of first-degree murder and sentenced to death.  LA has established 10 statutory aggravating circumstances.

[B.2] Issue: Petitioner urges that this overlap left the jury at the sentencing phase free merely to repeat one of its findings in the guilt phase, and thus not to narrow further in the sentencing phase the class of death-eligible murderers.

[B.3] Holding:

It doesn’t matter if you use the same function at the guilty phase and the sentencing phase because you’ve already done a narrowing.

Death sentence was not invalid on ground that the sole aggravating circumstance found by the jury at the sentencing phase was identical to an element of the capital crime of which defendant was convicted.

There is no question but that the LA scheme narrows the class of death-eligible murderers and then at the sentencing phase allows for the consideration of mitigating circumstances and the exercise of discretion.

[B.4] Reasoning:

[B.4.1] Must Serve Narrowing Function:

[B.4.1.1] Sentencing Phrase: Under the capital sentencing laws of most States, the jury is required during the sentencing phase to find at least one aggravating circumstance before it may impose death.  The use of "aggravating circumstances" is not an end in itself, but a means of genuinely narrowing the class of death-eligible persons thereby channeling the jury's discretion.

[B.4.1.2] Guilt Phase: Its action in narrowing the categories of murders for which a death sentence may ever be imposed serves much the same purpose....  In fact, each of the five classes of murders made capital by the Texas statute is encompassed in Georgia and Florida by one or more of their statutory aggravating circumstances....  Thus, in essence, the Texas statute requires that the jury find the existence of a statutory aggravating circumstance before the death penalty may be imposed.

[B.4.1.3] Legislature Choice: The legislature may itself narrow the definition of capital offenses, as Texas and Louisiana have done, so that the jury finding of guilt responds to this concern, or the legislature may more broadly define capital offenses and provide for narrowing by jury findings of aggravating circumstances at the penalty phase.

[C] “Tokens of our Esteem: Aggravating Factors in the Era of Deregulated Death Penalties,” Jonathan Simon and Christina Spaulding, The Killing State ed., Austin Sarat (1999)

[C.1] Summary of Article:  Since the mid-1980s, lots of new aggravating circumstances have been added to the DP.

Thru the production of additional aggravators the state lends its majesty to the value that the community places on certain victims and certain conduct.

In the new generation, categories of potential victims now seek validation in advance of any actual murder.

[C.2] Typical Aggravating Factors in the Era of Gregg v. GA
[C.2.1] Furman v. GA: generated a rapid backlash in state legislatures.  With two years, twenty-eight states had adopted new DP statues.

[C.2.2] There are three political imperatives operating on legislatures that draft them:

[C.2.2.1] Meeting Furman: they seek to meet the demands of SCOTUS

[C.2.2.2] Concern with State: those aggravators that are not aimed primarily at establishing legal respectability reflect instead a primary concern with the state itself.  

[C.2.2.3] Fears of People: the private fears of the citizenry.  This factor invites jurors to use the state’s ultimate power to eliminate those offenders they find the most threatening.

[C.3] Deregulating Death

[C.3.1] SCOTUS Doesn’t Challenge Aggravators:  On the aggravating side, however, SCOTUS has demonstrated its unwillingness to impose more than the most minimal regulations.  Empirical studies suggests that applying current list of aggravating factors 80-90% of defendants who were death-eligible before Furman are still death-eligible.

[C.3.2] Aggravators Reflect Capital Politics: The aggravators were supposed to bring about a rational and democratic death penalty.  Instead, they reflect political biases.

[C.3.2.1] Emphasize Harms: Like felony murder, many of the MPC aggravators emphasize the existence of some harm other than the killing itself.

[C.3.2.2] Stranger Murders: Stats suggest that stranger crimes are committed disproportionately by blacks.  A policy that favors executing felony murders over executing premeditated murders may therefore result in the disproportionate execution of blacks.

[C.3.2.3] Aggravators Reflect Three Shifts:

[C.3.2.3.a] Categories: from a concern with individuals to a concern with categories of offenders

[C.3.2.3.b] Punishing: from a concern with normalizing criminals and reintegrating them to a concern with managing more efficiently the risks produced by a permanent class of criminals

[C.3.2.3.c] Systemic: from a focus on community priorities (less crime) to a focus on systemic performance

[C.3.3] Audience Targets

The new aggravators speak to a diverse set of interest groups

[C.3.3.1] Public employee groups: like those representing peace officers, parole agents, and government investigators

[C.3.3.2] Victims’ rights movement

[C.3.3.3] Specific community constituencies: for who particular form soft crime have become symbolic of their miseries, such as drive-by shootings, car jackings, or gang activity.

[C.3.4] Legislative Methods:

[C.3.4.1] Political Advocates: Legislatures today are not looking to neutral, expert law professors to write their aggravating factors.  The lawyers who do the drafting are unabashedly advocates.  The concerns represented in the factors they create are not the stuff of common law doctrine of its critique, but elements defined in popular discourse.

Perhaps the most stunning example of this is the aggravator for killing a person during a satanic ritual.

[C.3.4.2] Privatization of Interests: The goal of sanctioning public agents has been replaced by the goal of sanctifying private pain.  The foundation for the new aggravator is not objective criteria but rather the public outcry over a publicized and horrific crime.  Instead, they reflect a prioritizing of the private experience of victimization, which is most powerfully symbolized by these subjects.

[C.3.4.3] Political Value of Tokens to Interest Groups:

[C.3.4.3.a] Seek DP More Often: they may alter the likelihood of the prosecution seeking the DP in the event of another murder involving a member of the favored class.

[C.3.4.3.b] Certifies Danger Careers: for a public employee, being added to a death penalty aggravator also certifies that the work you do is dangerous.  An aggravator may also help acquire other political goods, such as special insurance, the right to be armed, and the bargaining leverage of being a recognized part of society’s front line against criminal violence.

[C.3.4.3.c] More Aware of Criminality: victim right groups have an interest in deepening the sense of criminality around us.

[C.3.5] Conclusion

[C.3.5.1] Tokens are valuable: As we move into an era in which the state sloughs more and more of its active governing onto private actors, government has less to give in its own name, and such tokens inevitably increase in value.

[C.3.5.2] Spreading in popularity: Constituencies never seen as particularly supportive of capital punishment can be included in this new economy of gestures.

[C.3.5.3] Racist Application: While aggravating factors in the era of Furman and Gregg once sough to prevent juries from operating on such natural, healthy, and racist sentiments, they have no become a currency of just such populism.

[C.6] Examples of Some of the Mitigating Factors:

[C.6.1] In/Out Car:  There is a lot of domestic violence cases now becoming capital offenses because of where they came (in/outside the car).

[C.6.2] Killing Someone Under 14: A curiosity about the under 14 restriction is that the criminal might not realize that the victim is under that age.  This is supposed to be relevant to deterrence but seriously?  This is usually a crime that is intimate.  If we get into something with a child then we probably know them ahead of time.  Now this makes child abuse a death penalty appropriate crime.  This has led to more women on death row now.  This also brings onto death row young kids because they killed kids their own age. About half the kids on death row were there for crimes committed against other kids.

[C.6.3] Heinous Crimes: When determining whether the crime was “heinous,” it is hard for juries to objectively determine whether it was particularly cruel.  It is hard to tell the victims that their loss wasn’t that substantial.  The facts of the case were “heinous” enough to convict the person.  How with the jury follow it up with “it’s not THAT bad.”

[D] Lockett v. Ohio (1978)

[D.1] Facts: Defendant was convicted in the trial court of aggravated murder and of aggravated robbery and was sentenced to death.

After Furman, the State decided to retain the death penalty but to eliminate much of the sentencing discretion permitted by the House bill.   As a result, the Ohio Senate developed the current sentencing procedure which requires the imposition of the death penalty if one of seven specific aggravating circumstances and none of three specific mitigating circumstances is found to exist.

Lockett was charged with aggravated murder with the aggravating specifications (1) that the murder was "committed for the purpose of escaping detection, apprehension, trial, or punishment" for aggravated robbery, and (2) that the murder was "committed while  . . .  committing, attempting to commit, or fleeing immediately after committing or attempting to commit  . . . aggravated robbery."

Once a verdict of aggravated murder with specifications had been returned, the Ohio death penalty statute required the trial judge to impose a death sentence unless, after "considering the nature and circumstances of the offense" and Lockett's "history, character, and condition," he found by a preponderance of the evidence that (1) the victim had induced or facilitated the offense, (2) it was unlikely that Lockett would have committed the offense but for the fact that she "was under duress, coercion, or strong provocation," or (3) the offense was "primarily the product of [Lockett's] psychosis or mental deficiency."

[D.2] Issue: Do the Eighth and Fourteenth Amendments require that the sentencer be given a full opportunity to consider mitigating circumstances in capital cases and that the Ohio statute does not comply with that requirement?

[D.3] Holding:

Judgment reversed to the extent that it sustained imposition of death penalty and case remanded.

Ohio death penalty statute did not permit type of individualized consideration of mitigating factors required by Eighth and Fourteenth Amendments in capital cases.

[D.4] Reasoning:

[D.4.1] Procedures Not Arbitrary: To comply with Furman, sentencing procedures should not create "a substantial risk that the [death penalty will] be inflicted in an arbitrary and capricious manner."

[D.4.2] Woodson: The mandatory DP statute was held invalid because it permitted no consideration of relevant facts regarding the character/record of individual and the circumstances of the offense.

The plurality did not attempt to indicate, however, which facets of an offender or his offense it deemed "relevant" in capital sentencing or what degree of consideration of "relevant facets" it would require.

[D.4.3] Individualized Consideration: The Eighth and Fourteenth Amendments require that the sentencer, in all but the rarest kind of capital case, not be precluded from considering, as a mitigating factor, any aspect of a defendant's character or record and any of the circumstances of the offense that the defendant proffers as a basis for a sentence less than death.

To meet constitutional requirements, a death penalty statute must not preclude consideration of relevant mitigating factors.

[E] Eddings v. Oklahoma (1982)

[E.1] Facts: State courts refused to consider as a mitigating circumstance the petitioner's unhappy upbringing and emotional disturbance, including evidence of turbulent family history and beatings by a harsh father.

At the sentencing hearing, the State alleged three of the aggravating circumstances enumerated in the statute:  (1) that the murder was especially heinous, atrocious, or cruel, (2) that the crime was committed for the purpose of avoiding or preventing a lawful arrest, and (3) that there was a probability that the defendant would commit criminal acts of violence that would constitute a continuing threat to society.

[D.2] Issue: Was it unconst. of the state to refuse to allow the jury here the Defendant’s mitigating circumstances?

[E.3] Holding: 

This sentence was imposed without "the type of individualized consideration of mitigating factors ... required by the Eighth and Fourteenth Amendments in capital cases.”

Conviction reversed in part and remanded for further proceedings.
[E.4] Reasoning: Concern for human dignity requires that courts consider all mitigating evidence that the D offers.

As the history of capital punishment had shown, such an approach to the problem of discretion could not succeed while the Eighth Amendment required that the individual be given his due:  "the fundamental respect for humanity underlying the Eighth Amendment ... requires consideration of the character and record of the individual offender and the circumstances of the particular offense as a constitutionally indispensable part of the process of inflicting the penalty of death."
[F] Payne v. Tennessee (1991)

[F.1] Facts: D was convicted in a trial for DP where the prosecutor presented victim impact evidence.

[F.2] Issue: Can the prosecutor present victim impact evidence?

[F.3] Holding: The Eighth Amendment did not erect a per se bar prohibiting a capital sentencing jury from considering victim impact evidence

[F.4] Reasoning:

[F.4.1] Wide Range of Evidence: The sentencing authority has always been free to consider a wide range of relevant material.

[F.4.2] Two Premises: In past SCOTUS decisions the Court has laid down two principles in this area

[F.4.2.1] Particular Victim Family: that evidence relating to a particular victim or to the harm that a capital defendant causes a victim's family do not in general reflect on the defendant's "blameworthiness"

[F.4.2.2] Blameworthiness: only evidence relating to "blameworthiness" is relevant to the capital sentencing decision.

[F.5] Application

The court allows victim impact evidence.  She cannot say “I want the death penalty” but she can talk about her loss.  The presumption had always been that all victims are created equal.  There is not a greater meaning for certain individuals because the state should always be outraged.  This has really changed the broader character of the criminal justice system.  Now we have a preoccupation with the victim’s identity.  The court has constitutionally validated different results based on the identity … now it’s like institutionalizing discrimination.  

The next question is whether the defendant should rebut the victim impact statements, should we say “they didn’t really love each other” or “they were separated.

[IV] Death Qualification and Jury Selection

[A] Introduction

Preemptory strikes are distinguished from the “for cause” strikes that are granted to both parties when a jury is chosen.  After voir dire, each side can raise “for cause” challenges to the ability of particular jurors to serve that are based on statutory or common law – e.g., the prospective juror is related to the D, is a convicted felon, or has a personal or financial interest in the outcome of the case.  These “cause” strikes will only be granted if based on solid legal grounds.  Preemptories, on the other hand, are strikes that have historically been used at will.  Each party is permitted to eliminate jurors for whatever reason it deems relevant until a jury of 12 is chosen.

[A.1] For Cause Removal: Wainwright (bias is unmistakably clear) modifies Witherspoon (automatically) then Morgan (automatically vote FOR the DP excludable) extends it.

[A.1.1] Strategy: It is important to keep the shaky jurors on (past the for-cause stage) so that the prosecution can just use their preemptory challenges on her.  Keeping somebody on thru the for-cause selection that’s shaky about the DP means that you’ll have a broader group of people in the end because then the preemptory challenges must be used up on them.

[A.1.1.1] Volunteered Info: When the juror just volunteers information that is not in response to the actual question, then we know that belief is firmly held.  This unsolicited response gets greater credibility because the juror offered it because she believed it was important to her decision-making calculus.

[A.2] Representative Pools: SCOTUS had repeatedly held that the pool must be representative of the community.

There are three things that we have to have to show for a claim of under-representation in the jury pool:

[A.2.1] Cognizable: the group being excluded must be a cognizable (able to be known)

The SC held that shared political beliefs are not qualities that could create a cross-section for the pooling purposes.  It must have some social meaning such as racial minorities.

[A.2.2] The discrimination must be statistically significant:

[A.2.2.1] Absolute Disparity: The disparity must be greater than 10%, that’s statistically significant. This is silly because if the group is less than 10% of the population then you can have zero of them in the pool  and that’s okay.  Also, this is not 10% of the population, but half the black people not allowed in at all! (For example, 20% in the community, but only 10% in the pool).

Many judges look at absolute disparity even though this is completely assbackwards.

[A.2.2.2] Comparative Disparity: A better measure is the size in the pool divided by the community size.

[A.2.3] The process must allow for discriminatory intentions to act: The court says that if there is a chance that this process can be discriminatory toward a cognizable group then that standard is satisfied.  If a computer does it, then that can’t be discriminatory.  So we have look at the source data.  Is that discriminatory?  Most states rely on voting records – those can be racially skewed.  Others have looked at those that pay property taxes (renters are excluded).  These are rife with the opportunity to discriminate.  If that’s the case then we will still establish the third prong even if the computer does the selection.

[A.3] Racial Prejudice:  In Morgan, the D wanted the judge to ask a question to determine whether or not the jurors would be prejudicial.  This is kind of a silly question because nobody is going to say that I’m racially biased!  Thus it’s important to do research and figure out what kinds of questions to ask that will actually reveal the situation.  Many lawyers don’t ask questions like this because they don’t know how to do it without feeling uncomfortable.

[B] Wainwright v. Witt (1985): judges who cannot be impartial (that is can’t apply the law free from prejudice) may be excluded for cause

[B.1] Facts: D was sentenced to death.  He argues that the state improperly excluded for cause a juror during the jury selection process.  He argued that the factual record wasn’t clear enough to support exclusion and that it is uncertain what standard that the judge applied.

[B.2] Issue: Can the court exclude jurors “for-cause” who won’t necessarily “automatically” vote against the DP?

[B.3] Holding:  

Yes.

(1) in determining whether prospective juror could be excluded for cause because of her views on capital punishment, Court of Appeals, at minimum, erred in focusing unduly on lack of clarity of questioning of prospective juror, and in focusing on whether her answers indicated that she would "automatically" vote against death penalty;  (2) on petition for habeas corpus, question of challenge of prospective juror for bias is a "factual issue" subject to statute requiring federal reviewing court to accord any findings of state courts on "factual issues" a presumption of correctness;  and (3) juror was properly excused for cause.

The standard for cause exclusion is: the juror’s bias has to be unmistakably clear.
[B.4] Reasoning:

[B.4.1] Precedent:  Cannot exclude for cause jurors that have conscientious objections to the DP or that his feelings under the DP will “affect” his deliberations.

[B.4.1.1] Witherspoon v. Illinois: SCOTUS that the State infringes a capital defendant's right under the 6th and 14th Amendments to trial by an impartial jury when it excuses for cause all those members of the venire who express conscientious objections to capital punishment.

Prospective juries can be excluded for cause who makes it clear that she will automatically vote against the death penalty no matter what evidence is provided or that because it’s a capital offense then it will be difficult to determine guilt since DP is possible.
[B.4.1.2] Adams v. Texas:  A TX statute provided that a prospective capital juror " 'shall be disqualified ... unless he states under oath that the mandatory penalty of death or imprisonment for life will not affect his deliberations on any issue of fact.' "  The Court reasoned that such an "effect" did not demonstrate that the prospective jurors were unwilling or unable to follow the law or obey their oaths.

[B.4.1.3] Gap in the Law: The state of this case law leaves trial courts with the difficult task of distinguishing between prospective jurors whose opposition to capital punishment will not allow them to apply the law or view the facts impartially and jurors who, though opposed to capital punishment, will nevertheless conscientiously apply the law to the facts adduced at trial.

[B.4.2] For-Cause Standard:

[B.4.2.1] “Automatic:” The Court of Appeals was wrong to conclude that only those jurors who said they would automatically vote against the DP can be removed for cause.

[B.4.2.2] Statutory Scheme: The State still may properly challenge that venireman if he refuses to follow the statutory scheme and truthfully answer the questions put by the trial judge.

[B.4.2.3] Impartiality: As with any other trial situation where an adversary wishes to exclude a juror because of bias, then, it is the adversary seeking exclusion who must demonstrate, through questioning, that the potential juror lacks impartiality.

[B.4.2.4] Applicable Standard: The correct standard for “for-cause” dismissals based on feelings of the DP is whether the juror's views would "prevent or substantially impair the performance of his duties as a juror in accordance with his instructions and his oath."  We note that, in addition to dispensing with Witherspoon's reference to "automatic" decision-making, this standard likewise does not require that a juror's bias be proved with "unmistakable clarity."

[B.4.3] Factual Deference:

Despite this lack of clarity in the printed record, however, there will be situations where the trial judge is left with the definite impression that a prospective juror would be unable to faithfully and impartially apply the law.   For reasons that will be developed more fully infra, this is why deference must be paid to the trial judge who sees and hears the juror.

The trial judge is of course applying some kind of legal standard to what he sees and hears, but his predominant function in determining juror bias involves credibility findings whose basis cannot be easily discerned from an appellate record.   These are the "factual issues" that are subject to §  2254(d).

The finding of the trial judge is therefore "presumed correct" unless one of the enumerated reasons for avoiding the presumption is present here.

[C] Morgan v. Illinois (1991): extending Wainwright to Defendants’ rights to exclude biased jurors

[C.1] Facts:  He was sentenced to death in IL. The trial of a capital offense in IL is conducted in two phases.   The defendant must first be convicted of first-degree murder.  IL law uses the same jury that decided guilt to determine whether the death penalty shall be imposed.

In accordance with Illinois law, the trial court, rather than the attorneys, conducted voir dire.

The State, having elected to pursue capital punishment, requested inquiry permitted by Witherspoon to determine whether any potential juror would in all instances refuse to impose the death penalty upon conviction of the offense.   Accordingly, the trial court, over opposition from the defense, questioned each venire whether any member had moral or religious principles so strong that he or she could not impose the death penalty "regardless of the facts."

The Illinois Supreme Court concluded that nothing requires a trial court to question potential jurors so as to identify and exclude any who would vote for the death penalty in every case after conviction for a capital offense.

[C.2] Issue:  If requested, does the trial court have to question potential jurors to determine if they would not be impartial and vote for the death penalty in all instances?

[C.3] Holding:

Yes.

(1) due process required that jury undertaking capital sentencing must be impartial and indifferent;  (2) capital defendant may challenge for cause any prospective juror who would automatically vote to impose death if defendant were convicted of capital offense;  (3) on voir dire, trial court was required, at defendant's request, to inquire into prospective jurors' views on capital punishment to identify unqualified jurors, as part of the guarantee of defendant's right to impartial jury;  (4) trial court's general fairness and "follow the law" questions were not enough to detect those in venire who would automatically impose death;  and (5) jurors who are unalterably in favor of or opposed to the death penalty in every case are unable to follow the law, and should be disqualified.
[C.4] Reasoning:

[C.4.1] Proper Standard:

It is clear from Witt and Adams, the progeny of Witherspoon that a juror who in no case would vote for capital punishment, regardless of his or her instructions, is not an impartial juror and must be removed for cause.

A juror who will automatically vote for the death penalty in every case will fail in good faith to consider the evidence of aggravating and mitigating circumstances as the instructions require him to do.

[C.4.2] How To Get a Juror Excluded: "As with any other trial situation where an adversary wishes to exclude a juror because of bias, then, it is the adversary seeking exclusion who must demonstrate, through questioning, that the potential juror lacks impartiality.   It is then the trial judge's duty to determine whether the challenge is proper."

[C.4.3] What It Means to Have an Impartial Jury:

The process of voir dire is designed to cull from the venire persons who demonstrate that they cannot be fair to either side of the case.   Clearly, the extremes must be eliminated--i.e., those who, in spite of the evidence, would automatically vote to convict or impose the death penalty or automatically vote to acquit or impose a life sentence."
In any event, the measure of a jury is taken by reference to the impartiality of each, individual juror.

[D] Lockhart v. McCree (1986): Rejects argument that “death happy” jurors shouldn’t determine the guilt of Ds because they are more likely to convict

[D.1] Facts:

The trial judge at voir dire removed for cause eight prospective jurors who stated that they could not under any circumstances vote for the imposition of the death penalty. The jury convicted McCree of capital felony murder, but rejected the State's request for the death penalty, instead setting McCree's punishment at life imprisonment without parole.

He argued that removing "Witherspoon -excludable" prospective jurors, violated his right under the Sixth and Fourteenth Amendments to have his guilt or innocence determined by an impartial jury selected from a representative cross section of the community.

The lower federal court concluded, based on the social science evidence, that "death qualification" produced juries that "were more prone to convict" capital defendants than "non-death-qualified" juries.

[D.2] Issue: Given that jurors who don’t have qualms about applying the DP are more likely to find a D guilty, is it unconst. to ask those questions before the guilt face of the bifurcated trial?

[D.3] Holding:

No.

(1) the Constitution does not prohibit removal for cause, prior to guilt phase of bifurcated capital trial, of prospective jurors whose opposition to death penalty is so strong that it would prevent or substantially impair performance of their duties as jurors at sentencing phase of trial;  (2) "death qualification" does not violate fair cross-section requirement of Sixth Amendment;  and (3) "death qualification" does not violate constitutional right to an impartial jury.

[D.4] Reasoning:

[D.4.1] “Death Qualification” Studies:

The Court disagrees that the social scientific data is really that clear.  But having identified some of the more serious problems with McCree's studies, however, we will assume for purposes of this opinion that the studies are both methodologically valid and adequate to establish that "death qualification" in fact produces juries somewhat more "conviction-prone" than "non-death-qualified" juries.

[D.4.2] “Fair Cross Section” Requirement 

[D.4.2.1] Definition/Application:

We have never invoked the fair-cross-section principle to invalidate the use of either for-cause or peremptory challenges to prospective jurors, or to require petit juries, as opposed to jury panels or venires, to reflect the composition of the community at large.

The limited scope of the fair-cross-section requirement is a direct and inevitable consequence of the practical impossibility of providing each criminal defendant with a truly "representative" petit jury.

The point at which an accused is entitled to a fair cross-section of the community is when the names are put in the box from which the panels are drawn").


[D.4.2.2] Purposes of the Fair Cross Section Requirement:

(1) "guard [ing] against the exercise of arbitrary power" and ensuring that the "commonsense judgment of the community" will act as "a hedge against the overzealous or mistaken prosecutor," (2) preserving "public confidence in the fairness of the criminal justice system," and (3) implementing our belief that "sharing in the administration of justice is a phase of civic responsibility."

[D.4.3] Application

The Court assumes for purposes of this analysis that the petit jury does have to be a fair cross section.  However, it would not require it to be a fair cross section of this attribute because:

[D.4.3.1] Legitimate State Interest: Unlike excluding blacks from the jury, this serves the important interest in obtaining a single jury that can properly and impartially apply the law to the facts of the case at both the guilt and sentencing phases of a capital trial.

[D.4.3.2] Control: Whether or not you apply the law fairly is completely within the control of the individual juries (as opposed to your race).

[D.4.3.3] Other Trials: Finally, the removal for cause of "Witherspoon -excludables" in capital cases does not prevent them from serving as jurors in other criminal cases, and thus leads to no substantial deprivation of their basic rights of citizenship.

[E] Turner v. Murray (1986): you can question jurors about potential racial biases

[E.1] Facts: Petitioner is a black man sentenced to death for the murder of a white storekeeper.

Prior to the commencement of voir dire, petitioner's counsel submitted to the trial judge a list of proposed questions, including the following:  " 'The defendant, Willie Lloyd Turner, is a member of the Negro race.   The victim, W. Jack Smith, Jr., was a white Caucasian.   Will these facts prejudice you against Willie Lloyd Turner or affect your ability to render a fair and impartial verdict based solely on the evidence?' " 

The judge declined to ask this question, stating that it "has been ruled on by the Supreme Court."

The judge did ask the venire, who were questioned in groups of five in petitioner's presence, whether any person was aware of any reason why he could not render a fair and impartial verdict, to which all answered "no." At the time the question was asked, the prospective jurors had no way of knowing that the murder victim was white.

[E.2] Issue: whether the trial judge committed reversible error at voir dire by refusing petitioner's request to question prospective jurors on racial prejudice in a capital sentencing trial?
[E.3] Holding:

A D accused of interracial capital crime is entitled to have prospective jurors informed of the victim's race and questioned on the issue of racial bias.

The Court had previously held that a D was not entitled to this in the guilt phase of a non-capital crime.

[E.4] Reasoning:

[E.4.1] Precedent: Ristanio v. Ross

In Ristaino, the defendant was one of three black men charged with assaulting a white security guard with intent to murder him.   The assault occurred in the course of a robbery.
The District Court noted that in Ristaino, supra, which involved a crime of interracial violence, we held that inquiry into racial prejudice at voir dire was not constitutionally required because the facts of the case " 'did not suggest a significant likelihood that racial prejudice might infect [the defendant's] trial.'

Ristaino leaves it to the trial judge's discretion to decide what measures to take in screening out racial prejudice, absent a showing of "significant likelihood that racial prejudice might infect [the] trial."

[E.4.2] Racial Attitudes Could Affect Outcome:

Because of the range of discretion entrusted to a jury in a capital sentencing hearing, there is a unique opportunity for racial prejudice to operate but remain undetected.

"The Court, as well as the separate opinions of a majority of the individual Justices, has recognized that the qualitative difference of death from all other punishments requires a correspondingly greater degree of scrutiny of the capital sentencing determination."

We are convinced that such discretion gives greater opportunity for racial prejudice to operate than is present when the jury is restricted to factfinding.

Our judgment in this case is that there was an unacceptable risk of racial prejudice infecting the capital sentencing proceeding.   This judgment is based on a conjunction of three factors: (1)  the fact that the crime charged involved interracial violence, (2) the broad discretion given the jury at the death-penalty hearing, and (3) the special seriousness of the risk of improper sentencing in a capital case.
The risk of racial bias at sentencing hearings is of an entirely different order, because the decisions that sentencing jurors must make involve far more subjective judgments than when they are deciding guilt or innocence.

[F] Castenada v. Partida (1977)

[F.1] Facts: Respondent's data compiled from the Hidalgo County grand jury records from 1962 to 1972 showed that over that period, the average percentage of Spanish-surnamed grand jurors was 39%.

The state court doubted the statistics.  Additionally, it found it impossible to believe that discrimination was directed against a Mexican-American, in light of the many elective positions held by Mexican-Americans in the county and the substantial representation of Mexican-Americans on recent grand juries. 
[F.2] Issue: The sole issue presented in this case is whether the State of Texas, in the person of petitioner, the Sheriff of Hidalgo County, successfully rebutted respondent prisoner's prima facie showing of discrimination against Mexican-Americans in the state grand jury selection process.

[F.3] Holding: (1) that the population of the county was 79.1% Mexican-American, but that, over an 11-year period, only 39% of the persons summoned for grand jury service were Mexican-American, established a prima facie case of discrimination against Mexican-Americans in grand jury selection, which stood unrebutted absent evidence that racially neutral qualifications for grand jurors resulted in the low proportion of Mexican- Americans; and (2) that the fact that Mexican-Americans held a 'governing majority' in county elective offices did not dispel the presumption of intentional discrimination, in that it could not be presumed as a matter of law that human beings of one definable group will not discriminate against other members of their group.
[F.4] Reasoning:

[F.4.1] How to Show Grand Jury Discrimination:

Thus, in order to show that an equal protection violation has occurred in the context of grand jury selection, the defendant must show that the procedure employed resulted in substantial underrepresentation of his race or of the identifiable group to which he belongs. 

[F.4.1.1] Distinct Class: The first step is to establish that the group is one that is a recognizable, distinct class, singled out for different treatment under the laws, as written or as applied.  

[F.4.1.2] Show Underrepresentation: The degree of underrepresentation must be proved, by comparing the proportion of the group in the total population to the proportion called to serve as grand jurors, over a significant period of time.   This method of proof, sometimes called the 'rule of exclusion,' has been held to be available as a method of proving discrimination in jury selection against a delineated class.   

[F.4.1.3] Abusable Selection Procedure: Finally, as noted above, a selection procedure that is susceptible of abuse or is not racially neutral supports the presumption of discrimination raised by the statistical showing. 

[F.4.1.4] Burden Shifts: Once the defendant has shown substantial underrepresentation of his group, he has made out a prima facie case of discriminatory purpose, and the burden then shifts to the State to rebut that case.

[F.4.2] Application of Test:

[F.4.2.1] Distinct Class: Yes.
[F.4.2.2] Show Underrepresentation: The disparity proved by the 1970 census statistics showed that the population of the county was 79.1% Mexican-American, but that, over an 11-year period, only 39% of the persons summoned for grand jury service were Mexican-American.  This difference of 40% is greater than that found significant in Turner (60% Negroes in the general population, 37% on the grand jury lists).

[F.4.2.3] Abusable Selection Procedure: Yes.  This was a commission that picked. Also, Spanish surnames are easily identifiable.  

[F.4.2.4] Burden Shifts:

The showing made by respondent therefore shifted the burden of proof to the State to dispel the inference of intentional discrimination. Inexplicably, the State introduced practically no evidence.

Because of the many facets of human motivation, it would be unwise to presume as a matter of law that human beings of one definable group will not discriminate against other members of their group.

[F.4.3] Caveat: We emphasize, however, that we are not saying that the statistical disparities proved here could never be explained in another case; we are simply saying that the State did not do so in this case.

[G] Batson v. Kentucky (1986)


[G.1] Facts:

[G.2] Issue:  This case requires us to reexamine that portion of Swain concerning the evidentiary burden placed on a criminal defendant who claims that he has been denied equal protection through the State's use of peremptory challenges to exclude members of his race from the petit jury.

[G.3] Holding: 

(1) Equal Protection Clause forbids prosecutor from challenging potential jurors solely on account of their race or on the assumption that black jurors as a group will be unable to impartially consider the State's case against a black defendant, and (2) to establish a prima facie case of purposeful discrimination in selection of the petit jury defendant must first show that (a) he is a member of a cognizable racial group, (b that prosecutor has exercised peremptory challenges to remove from the venire members of the defendant's race and (c) that the facts and any other relevant circumstances raise an inference that the prosecutor used that practice to exclude the veniremen from the petit jury on account of their race.

[G.4] Reasoning:

[G.4.1] Scope of the Rights to a Representative Jury:

A defendant has no right to a "petit jury composed in whole or in part of persons of his own race."  But the defendant does have the right to be tried by a jury whose members are selected pursuant to nondiscriminatory criteria.

Those on the venire must be "indifferently chosen to secure the defendant's right under the Fourteenth Amendment to "protection of life and liberty against race or color prejudice."

The State may not draw up its jury lists pursuant to neutral procedures but then resort to discrimination at "other stages in the selection process."

[G.4.2] Rights Implicated: The impacts are three-fold: (1) this violates the D’s EPC right to a trial by his peers, (2) denying a person participation in jury service on account of his race is unconst. discrim. against the excluded juror and (3) selection procedures that purposefully exclude black persons from juries undermine public confidence in the fairness of our system of justice.

[G.4.3] Swain v. Alabama:

The Court sought to accommodate the prosecutor's historical privilege of peremptory challenge free of judicial control and the constitutional prohibition on exclusion of persons from jury service on account of race,

The Court in Swain declined to scrutinize the prosecutor’s actions in a particular case by relying on a presumption that he properly exercised the State's challenges.

[G.4.4] To Show Discrimination:

(1) The defendant first must show that he is a member of a cognizable racial group and that the prosecutor has exercised peremptory challenges to remove from the venire members of the defendant's race. (2) The defendant is entitled to rely on the fact, as to which there can be no dispute, that peremptory challenges constitute a jury selection practice that permits "those to discriminate who are of a mind to discriminate.” (3) The defendant must show that these facts and any other relevant circumstances raise an inference that the prosecutor used that practice to exclude the veniremen from the petit jury on account of their race. 

[G.4.4.1] Evidence: (1) Proof of systematic exclusion from the venire raises an inference of purposeful discrimination because the "result bespeaks discrimination." Or (2) in THIS case the prosecutor discriminated.

[G.4.4.1] Shifting Burden:

Once the defendant makes a prima facie showing, the burden shifts to the State to come forward with a neutral explanation for challenging black jurors. Though this requirement imposes a limitation in some cases on the full peremptory character of the historic challenge, we emphasize that the prosecutor's explanation need not rise to the level justifying exercise of a challenge for cause.

The State must demonstrate that "permissible racially neutral selection criteria and procedures have produced the monochromatic result."

[G.5] Concurrence: A Batson concurrence said we should just do away with preemptory challenges altogether because no matter what it’s still going to be racially biased.  So true!  But preemptory challenges can also be used by defendants who exclude racist white people (that aren’t clear enough to be excludable for cause).

[G.6] Strategy/Application of Batson:

Defendants can be challenged for striking all the white people in a racist way.  The prosecution will use it as a tactic, sort of saying, “I won’t object to yours if you don’t object to ours.” If this is the case, then there is nothing in the record to preserve the Batson challenge.

[H] Powers v. Ohio (1991)

[H.1] Facts: A white guy is upset that black jurors were excluded based on racism with preemptory challenges.

[H.2] Issue: Can white people challenge the racist exclusion of black jurors?

[H.3] Holding:

Yes. Under equal protection clause, criminal D may object to race-based exclusions of jurors effected through peremptory challenges whether or not D and excluded jurors share same race.

An individual juror does not have a right to sit on any particular petit jury, but he or she does possess the right not to be excluded from one on account of race.

Race cannot be a proxy for determining juror bias or competence.

[H.4] Reasoning:

[H.4.1] Reasons Discrimination is Bad

[H.4.1.1] Integrity: Racial discrimination in the qualification or selection of jurors offends the dignity of persons and the integrity of the courts.

[H.4.1.2] Democracy: The opportunity for ordinary citizens to participate in the administration of justice has long been recognized as one of the principal justifications for retaining the jury system.

Indeed, with the exception of voting, for most citizens the honor and privilege of jury duty is their most significant opportunity to participate in the democratic process.

Jury service preserves the democratic element of the law, as it guards the rights of the parties and ensures continued acceptance of the laws by all of the people.

[H.4.1.3] Brand of Inferiority:
"The very fact that [members of a particular race] are singled out and expressly denied ... all right to participate in the administration of the law, as jurors, because of their color, though they are citizens, and may be in other respects fully qualified, is practically a brand upon them, affixed by the law, an assertion of their inferiority, and a stimulant to that race prejudice which is an impediment to securing to individuals of the race that equal justice which the law aims to secure to all others."  Strauder.
[H.4.2] Precedent

[H.4.2.1] Swain v. Alabama (1965)
Swain involved a challenge to the so-called struck jury system, a procedure designed to allow both the prosecution and the defense a maximum number of peremptory challenges.   The venire in non-capital cases started with about 35 potential jurors, from which the defense and the prosecution alternated with strikes until a petit panel of 12 jurors remained.

The defendant in Swain, who was himself black, alleged that the prosecutor had used the struck jury system and its numerous peremptory challenges for the purpose of excluding black persons from his petit jury.

The Court declined to permit an equal protection claim premised on a pattern of jury strikes in a particular case, but acknowledged that proof of systematic exclusion of black persons through the use of peremptories over a period of time might establish an equal protection violation.

[H.4.2.2] Batson v. Kentucky (1986)
We overruled Swain to the extent it foreclosed objections to the discriminatory use of peremptories in the course of a specific trial.  


In Batson we held that a defendant can raise an equal protection challenge to the use of peremptories at his own trial by showing that  the prosecutor used them for the purpose of excluding members of the defendant's race.

Batson "was designed 'to serve multiple ends,' " only one of which was to protect individual defendants from discrimination in the selection of jurors.

[H.4.3] Standing?

We must consider whether a criminal defendant has standing to raise the equal protection rights of a juror excluded from service in violation of these principles.   In the ordinary course, a litigant must assert his or her own legal rights and interests, and cannot rest a claim to relief on the legal rights or interests of third parties.

The litigant must have suffered an "injury in fact," thus giving him or her a "sufficiently concrete interest" in the outcome of the issue in dispute; the litigant must have a close relation to the third party; and there must exist some hindrance to the third party's ability to protect his or her own interests.

[H.4.3.1] Congruence of Interests:

The overt wrong, often apparent to the entire jury panel, casts doubt over the obligation of the parties, the jury, and indeed the court to adhere to the law throughout the trial of the cause.

Both the excluded juror and the criminal defendant have a common interest in eliminating racial discrimination from the courtroom.

This congruence of interests makes it necessary and appropriate for the defendant to raise the rights of the juror.   And, there can be no doubt that petitioner will be a motivated, effective advocate for the excluded venire persons' rights.

[H.4.3.2] Too Hard for Juror to Seek Relief: The barriers to a suit by an excluded juror are daunting which includes the small financial stake involved and the economic burdens of litigation.
[I] Stevens/Deliberate Indifference: Judicial Tolerance of Racial Bias in  Criminal Justice
[I.1] Generally Racist:  The impact of the civil rights movement is noticeably missing from the realm of criminal justice.  It is hard to find an area of public admin. In which racial bias and discrimination is more tolerated and accepted.

Since 1976 when SCOTUS upheld new DP statutes, black men have accounted for 71% of the people executed in GA, 75% of those executed in MI, and 70% of those executed in AL.

[I.1.1] Example of Racists “Justice:” There are example of unbridled discrimination in the courts: a judge referring to Ds parents as niggers.  A prosecutor urging the judge to apply a death sentence because of the Ds participating in a “Black Muslim” group.  Interviews done of all-white juries later admit that they believe that the KKK does some good things and that blacks are more predisposed to criminality.

[I.2] Reasons Racism Matters: 

These examples of overt and gross racial bias are not isolated incidents but instead reflect the character of criminal justice in America.  Many Americans, including elected officials, undoubtedly find comfort in the mistaken belief that because only bad people are at risk in the CJS, the presence of racial discrimination is somehow tolerable.

Racial bias within the legal system is not just an issue affecting how guilty people are treated in courtrooms across America, but rather one that implicates the moral authority of the law and the promise of equal justice.

[I.3] Jury Service and Racism:

State officials regularly use their power to eliminate people of color who are summoned to and qualified for jury service.  Particularly lamentable is the failure of the judiciary to prevent or even censure the wholesale removal of people of color from juries in criminal cases.

In AL, the state used 77% of its strikes against black jurors in murder cases in a recent ten year period.  If a D attorney does not know the protocol and fails to object to the practice,, rarely will the trial judge not the inequity on his own.

[I.3.1] Swain: A black D was not denied a fair trial if the state systemically struck every black person summoned to hear his case, but only if it did exactly the same thing to every other D it tried in that county and only then if the D was able to marshal the facts to prove it.

Not a single D prevailed on a Swain challenge in state or federal court before the requirements were changed.

[I.3.2] Batson: SCOTUS overruled Swain and held that a D could challenge the prosecutor’s use of peremptory challenges in her own case.

To critics, Batson herald an unwarranted intrusion into the inviolable right of litigants to choose jurors in whatever manner they desired.  It is hard to fathom why the freedom to choose with impunity should be exalted when it has been so clearly and routinely exercised in a racially discriminatory manner.

[I.3.3] Batson Is Not Enough to Protect: Batson provided few meaningful restrictions on discriminatory conduct.  The Court failed to confront the enormity of the problem, both my neglecting to compel  lower courts to reject unconvincing explanations for racist practices and by failing to make clear that the evidence of bias would at time be too strong to be overcome by any self-serving excuses.

Stevenson says that Batson makes jury selection a lot more entertaining but it hasn’t solved the racial discriminatory matter.  Typically the prosecutor’s reasoning were absurd – “they look the same,” “live in the same area of the town,” or “mason, oh I don’t like people in that group, I’m a brick mason.”  Stevenson said that his organization alone has proved race-based discrimination in 25 cases but prosecutors keep doing it because if they can exclude blacks, then it works.

[I.3.4] Examples of the Reasons Judges Allowed To Defend Strikes:

[I.3.4.1] Stupid Reasons: Reasons such as: (1) looked dumb as a fencepost, (2) resembled the D, (3) affiliated with AL State University (predominately black school), and (4) lived in a high-crime neighborhood.

[I.3.4.2] False Reasons: Even untrue reasons such as Mrs. Johnson was related to people that the lawyer had previously prosecuted (not her relatives) or belief that those that belong to a Masonic temple make bad jurors (he was a brick mason).  

[I.3.4.3] Overtly Racist: Even when it was disclosed that the state had segregated potential jurors into four lists denominated strong, medium, weak, and black prior to trial and struck all blacks.  Another judge failed to allow the D attorney to show that the prosecutor’s reasons applied to whites that weren’t stuck.  One prosecutorial assistant admitted to digging up dirt on the black jurors.

[I.4] Costs of Exclusion: All elements of society pay a price for tolerating exclusion.  Juries content themselves with deciding criminal cases based on unconfronted racial stereotypes and presumptions about the guilt of some defendants and without the deliberative struggle that is supposed to result in the truth.

Black citizens unfairly excluded from jury service and other affected by criminal cases determinations are alienated by the tolerance of racially discriminatory legal practices.

[V] Scottsboro, Lynching and an Historical Context for Death Penalty Litigation

Goodman, Stories of Scottsboro, “Something I Know I Did Not Do” (1994)

Garland, “Penal Excess and Surplus Meaning: Public Torture Lynchings in Twentieth-Century America,” (2005)


This section just discusses the power issues as the backdrop for the modern DP.  The important part is that lynchings were motivated by racial power struggles but were also an extension of penal pressures.  We also watched the movie here which showed how hard it was to find justice for nine boys accused of raping some white women.  The trial jury did not like the Jewish white man who represented them.  He represented the North intruding on their system of justice.  They didn’t get put to death but this really messed with their lives.

[A] The Social Meanings of Lynching:

[A.1] Crime Control: the lynching eliminated an allegedly dangerous criminal and did so with speed and certainty.  Thus, they were a powerful instrument of deterrence.

[A.2] Vengeance and Vindication: the re-establishment of honor following an intolerable insult

[A.3] Dishonoring and Degradation: they were designed to degrade the offender, to strip him of human dignity and to restore him to his place as an inferior

[A.4] Expressive Justice: acting out communal outrage and an opportunity for injured victims to express their fury

[A.5] Cultural instruction: Lynches provided instruction and the crowd provided encouragement and pressure.  To blacks in the vicinity, it was a brutal reminder of their place in Southern society.

[A.6] Purification: the pollution of the white woman’s purity by the black man’s sexual assault was the ultimate contamination – an abomination that polluted the community as well as the woman, violating the prohibition on miscegenation, threatening to mongrelize the races and bring down the whole system of racial division and hierarchy

[A.7] Terror and Racial Control: spectacle lynchings functioned as the extreme point on a continuum of violently enforced racial  controls with a surge of surplus power.

[A.8] Sovereignty and private police power: Southern lynching mobs transformed felt weaknesses into a show of strength, claiming the sovereign power to manage their own affairs, defeat their own enemies, and assure their own security.

[A.9] Control of meaning: The mass mob attested to a single structure of meaning, unopposed and unquestioned.  In that sense, crowds were a device for the avoidance of doubt and the suppression of dissent.

[A.10] Canceling Civil Rights: Public lynching demonstrated the emptiness of black people’s const. claims to legal process and protection.  Their lawness aimed not to evade the law but to undo it.

[A.11] Scapegoating: the outrage provoked by the alleged crime made it possible to stage a collective action that surmounted these conflicts and channeled the hostilities that they had produced.

[A.12] Solidarity: they drew recipients into an awareness of acts that were illegal but locally approved.  They communicated a knowing involvement and a tacit approval.  That the law prohibited lynching, that lynching violated the norms of conduct prevailing elsewhere added to the force of lynching as a community binding mechanism.

[A.13] Lynching as power play: lynchings were events that allowed the most virulently reactionary elements of a community to take charge, to display their power and mark out their distance from more moderate or conciliatory elements.

[A.14] Gender and Racial Hierarchies: the standard rationale for public lynching (the public protection of white woman from sexual attack by predatory black males) carried obvious consequences for white women, confirming their dependent status, reinforcing the expectation that they would be sexually pure, and making it clear that sexual relations across the color line would bring dire consequences.

[A.15] Sexual Violence: Myths about the sexual potency of black men, Southern ideals of white female purity, and the anxious discontent of white males whose unrealistic views of female sexuality were recipes for frustration and infidelity, produced an explosive mix of sexualized emotions.

[A.16] Lynching as carnival: watching a black man put to death was an entertainment and Southern crowds found entertainment in it.

[VI]  The Appeals Process: Procedural Default,  Retroactivity and Postconviction Litigation

[A] Introduction:

[A.1] Lecture Key Points

[A.1] Retroactivity: Note that because “good” new rules don’t apply to you after your conviction is final (column 1 finished), it’s good to say in column 1 as long as possible.  You should always file a SCOTUS cert petition.  However, “bad” new rules are fully retroactive, even if you are in column 1 still.

[A.1.1] Summary of Stages of Criminal Trials:

	SCOTUS (3) 
	SCOTUS (6)
	SCOTUS (9)

	Direct Appeal (2)
	PC Appeal (5)
	US Appeals (8)

	Trial (1)
	State post conviction (4)
	Federal Habeas (7)


Boxes 1-3 are the direct review/direct appeal.  Your decision is not final until you’ve finished box 3.  Box 4-6 are post-conviction trials.  Box 7-9 are habeas review.

[A.1.1.1] Trial: Bifurcated; right to counsel here

[A.1.1.1.a] Contemporaneous Objections:

Any time there is a constitutional violation during the trial, (Batson or the lawyer comments on you not taking the stand, 5th amendment, for example) you must object contemporaneously. 

[1] Closing Arguments: As for the closing arguments, you have to object contemporaneously, as soon as he says something improper.  If you wait until the closing arguments are finished, then it will be untimely.  Thus, when you are in court you really need to know the rights of your client.  Your objections will be more informed and you can safely do so contemporaneously.

[2] Timing Strategy: It may be advantageous to not object too early to the uses of the preemptory strikes for a Batson claim.  If you object too early, then the state can easier make up some bogus reason.  It may still be timely to object at the end of striking than in the middle.  However, this seems like you’re just getting it on the record.  You may want to accomplish some sympathy with the judge so that you can sneak some blacks onto the jury and then you won’t even be doing this just to preserve to appeal.

[A.1.1.1.b] Specific Objections: If you object to some unconstitutional thing, it must be based on some specific case or constitutional provision.  It might be smart then (if you are stupid) to object based on all possible amendments just to be sure you’ve covered your bases.

[A.1.1.2] Direct Appeal: the state appellate court; in many states, it’s the state’s highest court or in others you appeal to the immediate court which has jurisdiction over criminal case appeals.  This process is mandatory.  This court must review all convictions.  Some states have developed a proportionality review doctrine – the DP should be proportional across all the districts.  If you do not raise an issue here then it’s deemed waived FOREVER (unless it’s your lawyer’s fault but that’s a new claim).  That is, you can’t bring it in federal habeas review either.  There is a right to counsel here.

[A.1.1.2.a] Rule of Abandonment: you have to raise the const. issues you brought in trial again or else you’ll lose the right to bring it ever again.

[A.1.1.3] SCOTUS:  D must file an appeal to the court and petition for (a discretionary) writ certiorari.  SCOTUS can grant a writ with four votes but it requires five to grant a stay.  Because SCOTUS is discretionary, if you don’t put an issue in your cert petition to it, then it will not be deemed abandoned.  There is NO right to counsel here.

[A.1.1.4] State Post-Conviction Trial: this is the stage to challenge parts of the trial that can’t be litigated in the trial setting.  Typically it occurs in the same trial court as the original trial. If a claim was OR COULD HAVE BEEN raised at the trial and raised on appeal, then you can’t re-litigate an issue (res judicata). An example of cognizable claims is the AL Rule 32 – see below. There is NO right to counsel here (and thus you can’t argue later that you had ineffective counsel in boxes after 3).

But note: a claim that was raised in boxes 1/2 cannot be relitigated here, but you can bring it up again in boxes 7/8 should you make it there.

[A.1.1.5] Post Conviction Appeal: same as box 2 appeal – you have to raise all the issues again or else you abandon them.  You must at least try to appeal the box 4 decisions or else they will be deemed abandoned.  The court has discretion though whether or not to accept your appeal.

[A.1.1.6] SCOTUS Post-Conviction Appeal: same as box 3. SCOTUS has only taken box 6 review three times in the past hundred years because they assume that they should just go to box 7 and let federal courts review it before SCOTUS bothers it.

[A.1.1.7] Federal Habeas Review: You can present any case that has been exhausted in state court.  If a claim is raised at trial and on appeal, then that is exhausted.  You have to at least try to appeal your claims for it to be exhausted (although box 5 might not exercise the discretion to hear your appeal).  There are lots of rules governing which things you can bring here, though, and the ADEPDA sucks (see more below).

[A.1.1.8/9] Appellate Court and SCOTUS: Appeals process of DC decisions; discretionary

[A.1.2] Cognizable Post-Conviction Claims: (The bolded ones are the most commonly brought)

[A.1.2.1] Ineffective Assistance of Counsel Claim:  This can be raised (even if it wasn’t raised in the appeals court (2)) because the courts don’t expect the lawyer to deal with this issue at the original trial.

Even if you get a new lawyer your first appeal, you can’t bring this up in Box 2 because (a) you can’t raise any new claims that weren’t brought up in box (1) and (b) appeals courts don’t research the factual record – which is necessary to make this claim.

[A.1.2.2] Innocence: In some states, such as AL, we can bring a new evidence innocence claim.

[A.1.2.3] Brady or Giglio claim: Brady (suppression of exculpatory evidence) and Giglio (suppression of impeachment evidence) claims;  You can bring this here because you couldn’t have known at trial.

You have to allege things that you think might exist but you need an order to actually see those things!  It’s strange because if you can find it from the record then you should have gotten it at the box 1 level.  Most states don’t have an open discovery rule in the box 1 and 2 but they do in the following boxes so you can see the entire prosecution’s file.

[A.1.2.4] Juror misconduct: if the jurors took into account things that they shouldn’t have (they’ve been reading the press, they were on drugs, etc.).  Lawyers can’t know about these things because they can’t see what the jurors are doing during the trial.

[A.1.2.5] Jurisdictional issues

[A.1.2.6] Competency to stand trial: defendant is incompetent because how could you have expected him/her to raise that objection during the trial (solves the Catch-22)

[A.1.2.7] Batson Claim:  If you didn’t bring this already in box 1/2, then you can’t bring this!  It’s done unless you argue that it wasn’t raised at trial because your lawyer was ineffective.

[A.2] Doctrinal Summary:

[A.2.1] State Procedural Bars:  

A state is empowered to make procedural rules that could prevent Ds from raising federal const. claims in direct appeal.  However, to be const., such procedural claims must be: an adequate to support the judgment and independent of the federal question, regardless of whether the state law ground is procedural or substantive.

This applies in both direct review and habeas proceedings.

[A.2.1.1] Adequacy:

[A.2.1.1.a] Federal Question: The adequacy of state procedural bars to the assertion of federal questions is not within the state’s authority to decide; rather adequacy is a federal question.

[A.2.1.1.b] Firm & Regular: Only a firmly established and regularly followed state practice may be interposed by a State to prevent subsequent review by federal court of a federal const. claim.

[A.2.1.1.c] Exception: Even if a state rule meets the firm and regular test, the rule may still be considered inadequate if the narrow exception articulated in Osborne v. Ohio applies.  This exception says that a state law will be inadequate to bar federal review if it serves no perceivable state interest based on the facts.  This exception applies whenever the D has substantially complied and no addtl interest would be achieved by demanding perfect compliance.

[A.2.1.2] Waiver Doctrine:

Before applying the waiver doctrine to a constitutional question, the state court must rule, either explicitly or implicitly, on the merits of the constitutional question.

When resolution of the state procedural law question depends on a federal constitutional ruling, the state-law prong of the court's holding is not independent of federal law, and federal jurisdiction is not precluded. 

[A.2.1.3] For Cause & Prejudice: 

Even if the above requirements are all met, a D may still get a federal court to review his case on the merits if the D can show cause and prejudice. Sykes/Coleman.

What can be for cause?

[A.2.1.3.a] Retroactivity

Is a retroactive change in the law for cause? SCOTUS has never held this.

There is some evidence from lower courts that you have to preserve an issue.  Like you have to say that it’s unconst. to apply DP to a mental retard, so when SCOTUS decided this, then you have to have prepared.  You had to preserve the law even if it’s dead law.  This sucks because judges get pissed off at these huge briefs.  A good lawyer whittles down. If you want to get a benefit in the change of the law, you have to include it in the brief or else you’ll be procedural barred.

[A.2.1.3.b] Ineffective Assistance of Counsel:

This won’t help us from defaults from boxes 4 and 5 because you aren’t entitled to a counsel (or effective counsel).  The actions of your counsel are considered your actions.

It can help us with defaults in box 1 and 2 but by the time we come to box 7 that’s not significant.  It’s insignificant because nothing short of a sixth amendment violation would raise to that level to show cause.  If you could show that a 6th amendment violation then you would be entitled to relief based on that showing alone.  It’s meaningless that you could show cause because you’re entitled to a new trial anyway.

[A.2.1.3.c] Brady Claim: The lawyer didn’t know to challenge the discrimination because the lawyer couldn’t have seen this.  This is for cause because the state interfered with the defense’s case.

[A.2.1.3.d] The procedural rule wasn’t clear

Yes.  This is one of the exceptions to the operation of the procedural bar – the state rule must be clear and well-established (regularly followed).

[A.2.2] Finality & Retroactivity of New Federal Criminal Procedure Rights
[A.2.2.1] A conviction is final: when the availability of appeal exhausted and the time (90 days) for petition of cert to SCOTUS for direct review is elapsed

[A.2.2.2] Res Judiciata: where an appeal was taken from a conviction, the judgment of the reviewing court is res judicata to all issues actually raised and those that could have been presented but were not are deemed waived.

[A.2.2.2.a] Exception: There is an exception to this harsh res judicata principle: if there is fundamental unfairness.  This exception applies where the right relied upon has been recognized for the first time after the direct appeal.  Thus if a new rule is established after direct appeal but before the conviction is final, D can raise it.

[A.2.2.3] New Rule Defined: A case announces a new rule if the result was not dictated by precedent existing at the time the D’s conviction became final.  It imposes new obligations on the states or fed. govt.

[A.2.2.3.a] Retroactivity: new rules should always be applied retroactively to cases on direct review, but they should not be applied retroactively to criminal cases on collateral review (post-conviction and habeas review). (Teague)

[1] Exceptions: There are only two exceptions to the general rule that new rules won’t be applied retroactively to final convictions: (1) a new rule should be applied retroactively if it places certain kinds of primary conduct beyond the power of the criminal law-making authority to proscribe, or (b) it requires the observance of procedures that are implicit in the concept of ordered liberty – those that sign. create a risk that the innocent will be found guilty; if the rule does something to enhance the fairness and reliability of the process in such a major process that it would be fundamentally unfair (the Court has not been very generous of this concept).

Note: You could also argue this isn’t a new rule but rather an extension to an existing rule.  A little bit trickier by may be your only option.

[2] Conclusion: Habeas review cannot be used as a vehicle to create new const. rules of crim. pro. unless those rules would be applied retroactively to all Ds on collateral review thru one of the two exceptions we have articulated.

[A.2.2.4] Stricter Rules:

What happens if the rules get stricter and narrow the D’s rights after your case is final?  No.  SCOTUS immediately applies the restrictive view of the law even if you the broad rule was available during appeal.  SCOTUS reasoned that it’s unlike the opposite situation in Teague, there is no concern that you’re putting a burdensome new rule on the unprepared state.  Now, they are allowed to be more restrictive than they were so there isn’t any hardship on the states.

[A.2.3] Newly Discovered Evidence Rule:

The suppression by the prosecution of evidence favorable to an accused upon request violates due process where the evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution.

[A.2.3.a] Materiality: if the false testimony could in any reasonable likelihood have affected the judgment of the jury.

A defendant needs to show that counsel's deficient conduct more likely than not altered the outcome in the case – std adopted by a lot of states (see Strickland).
[B] Ford v. Georgia (1991): state procedural bar/adequacy and a firm and regularly applied procedural bar

[B.1] Facts:

[B.1.1] Procedural History:

[B.1.1.1] Original Trial: D filed a motion to restrict the racial use of peremptory challenges before any of them were exercised.  He argued that he anticipated that the prosecutor would use his challenges to exclude blacks because there was a long pattern of doing so.  The judge denied his motion.  Yet, the prosecutor excluded 9/10 potential black jurors.

[B.1.1.2] Direct Appeal: He raised this issue in his appeal to the SC of GA and they applied Swain saying that D failed to prove the systematic exclusion necessary to prevail on such claims.

We decided Batson after D had filed his petition for cert with SCOTUS. After we decided Batson, we remanded D’s case to the SC of GA to consider in light of our new holding.

[B.1.1.3] Remand: the SC GA held that D’s equal protection claim was procedurally barred.  The court concluded that before his trial petitioner had raised a Swain claim that was decided adversely to him on appeal and cannot be reviewed in this proceeding.

The court concluded that D did not raise a timely Batson claim because a Batson claim must be raised after the strikes are used but prior to the time the jurors selected the try the case are sworn (decided in Sparks). Because D objected before the prosecutor had used any preemptory challenges and then after the jury had been sworn, it was untimely; it was both too early and too late.

This D’s claim, according to the SC of GA, was procedurally barred.

[B.1.2] D’s Claim: D alleges that the State of GA applied the impressible criterion of race to exclude venire members from the petit jury that convicted him.

[B.2] Issue: We are called upon to review the adequacy of the State’s procedural rule to bar consideration of the const. issued raised.

[B.3] Holding: the rule of procedure laid down by SC of GA was not an adequate and independent state procedural ground that would bar review of D’s Batson claim.  Thus, we reverse the decision of the SC of GA and allow for federal habeas review of D’s Batson claim.

[B.4] Reasoning:

[B.4.1] Did D present the trial court with a Batson claim?

The pretrial motion didn’t allege the const. protections but it did allege that prosecutor had a long pattern of excluding blacks.  This can be interpreted as raising a Swain claim (the GA SC concedes that D properly brought a Swain claim).

Both Swain and Batson recognized that a purposeful exclusion of members of the D’s race from the jury selected to try him would be a denial of EP.  Thus, if D raised a claim under Swain, it follows that he raised an EP claim subject to the more lenient burden of proof laid down in Batson.

We think D must be treated as having raised such a claim although he failed to do it with the clarity that appropriate citations would have prompted.

[B.4.2] Can GA bar consideration of that Batson claim as untimely raised?

This state rule (from Sparks, that any Batson claims must be raised in the period between the selection of jurors and the administration of their oaths) is sensible.

However, this rule is still subject to our standards for assessing the adequacy of independent state procedural grounds to bar consideration of claims under the US const.  The sufficiency of such a procedural rule to limit all review of a const. claim depends on the timely exercise of local power to set procedure.

[B.4.2.a] Test of Adequacy: Only a clearly announced, firmly established and regularly followed state practice may be interposed by a State to prevent subsequent review by this Court of a federal const. claim.
[B.4.2.b] Applying Test:

To apply Sparks retroactively to bar consideration of a claim not raised between jurors’ selection and oath would therefore apply a rule unannounced at the time of D's trial and consequently inadequate to serve as an independent state ground within the meaning of our procedural requirement.

[B.4.3] What the fuck do we do now?: The most effective way to deal with Teague is to frame the relief that you want is to frame it as an extension of an old rule as opposed to a new rule.

[C] Lee v. Kemna (2002): state procedural bar/adequacy and exception to usual rule when no state interest is furthered

[C.1] Facts:

[C.1.1] Procedural History:

The MO CrtAppls denied his motion for a new trial on direct appeal because of a MO rule requiring such motions to be in writing.

The post conviction court denied his motion for a new trial because of an improper denial of continuance motion, stating that under MO law, an allegedly improper denial of a continuance fits within the category “trial error” which is a matter to be raised on direct appeal, not in collateral challenge.

Prisoner filed petition for HC.  The DC & CAppls denied his petition.

[C.1.2] D’s Claims: D asserts that court deprived him of due process when it refused to grant an overnight continuance of his trial when his locally subpoenaed witnesses who would confirm his alibi went suddenly missing.

[C.2] Issue: whether the state ground dispositive in the MO CAppls is adequate to preclude federal habeas corpus review

[C.3] Holding: 

We hold that the MO Rules did not const. state ground adequate to bar federal habeas review that D was deprived of due process by denial of continuance.

Under the circumstances of this case, D, having substantially, if imperfectly, made the basic showings that the rule provides, qualifies for adjudication of his federal DP claim.  His asserted right to defend should not depend on a formal ritual that would further no perceivable state interest.
[C.4] Reasoning:

The State rule definitely serves the State’s impt. interest in regulating motions for a continuance because those motions readily susceptible to use as a delaying tactic.

[C.4.1] Exception to Ordinary Principles: Usually, the violation of firmly established and regularly followed states rules, for example, those involved in these cases, will be adequate to foreclose review of a federal claim.  There are however exceptional cases where the application of a general sound rule renders the state ground inadequate to stop consideration of a federal question.  This is such a case.

We developed this exception in Osborne v. Ohio: the rule is inadequate if it serves no perceivable state interest.

[C.4.2] There are three reasons we think this is the rare instances of cases in which asserted state grounds are inadequate to block adjudication of a federal claim: 

[C.4.2.1] Couldn’t have been Countered with Compliance: when the trial judge denied D’s motion, he states a reason that could not have been countered by a perfect motion for continuance (he said he had to visit his child in the hospital then start another trial.  This procedural bar wasn’t even raised until the appellate level.

[C.4.2] Flawless Compliance Not Necessary: no published MO decision directs flawless compliance with the Rules in the unique circumstances this case presents (the sudden, unanticipated, explained disappearance of critical witnesses) 

[C.4.2] Substantial Compliance: D substantially complied with the MO’s key rule.  He complied albeit orally.  Was he really going to write it down?  Besides the rule is just meant to arm judges with the ability to get the info needed to rule on the reliably on a motion to delay a scheduled criminal trial (here everyone knew that he was going to call those witnesses and it was obvious they were gone).

[D] Teague v. Lane (1989): new rules will not retroactively apply if the new rule is announced when you are in the post-conviction stage (after conviction is final); habeas review cannot be used to establish new rules unless one of the two narrow exceptions is made 

[D.1] Facts:

During the jury selection, D challenged prosecution’s use of preemptory challenges as racially motivated twice but he didn’t show a pattern of discrimination (required under Swain, the current law).

He finished his direct appeals before we decided Batson. The DC denied his petition for habeas review.  The CtAppls agreed that there was some racism here but postponed a rehearing until SCOTUS decided Batson.

After Batson was decided, CtAppls held that Batson didn’t apply to D because Allen v. Hardy (1986) had held that Batson would not be applied retroactively to cases on collateral review.

[D.2] Issue: Can D, whose conviction was final when SCOTUS decided Batson, still rely on Batson for federal relief as a result of the prosecutor’s racially discriminatory use of preemptory strikes? Can SCOTUS create a new rule (again, his conviction is already final)?

[D.3] Holding:

(1) Batson did not apply retroactively to D because his conviction was already final, (2) D’s contention that he established EP violation under previous law was procedurally barred because he did not raise it in direct appeal and (3) any new rule applying 6th amendment’s fair cross section requirement to petit jury would not apply to D because he is already in the habeas stage of federal review.

[D.4] Reasoning:

[D.4.1] D’s first contention: he should receive the benefit of Batson even though his conviction became final (availability of appeal exhausted and the time (90 days) for petition of cert to SCOTUS for direct review is elapsed) before Batson was decided.

We already held in a prior case, Allen, that Batson claims cannot be brought by D’s who’s conviction was already final.

He tried to say that SCOTUS’s denial of cert in another case, McCray, destroyed the precedential effect of Swain (that was while he was still in the appeals process).  But we have often stated that denial of writ of cert imports no expression of opinion upon the merits of the case.

[D.4.2] D’s 2nd contention: He has established a violation of the EPC under Swain.

D admits that he did not raise the Swain claim at trial or on direct review.  It is well-established that where an appeal was taken from a conviction, the judgment of the reviewing court is res judicata to all issue actually raised and those that could have been presented but were not are deemed waived.

There is an exception to this harsh res judicata principle: if there is fundamental unfairness.  This exception applies where the right relied upon has been recognized for the first time after the direct appeal.  This obviously doesn’t apply to the D.

[D.4.3] D’s third contention:  The 6th amendment’s fair cross section requirement applies to the petit jury.  We don’t address this because even if it were true, it would be a new rule and wouldn’t be applied retroactively to him.

[D.4.3.1] New Rule Defined: A case announces a new rule if the result was not dictated by precedent existing at the time the D’s conviction became final.  It imposes new obligations on the states or fed. govt.

The court had previously applied a rule in Linkletter to determine whether new rules should be retroactive. That standard didn’t lead to consistent results, though.

[D.4.3.2] New View: We adopt Harlan’s alternative rule – new rules should always be applied retroactively to cases on direct review, but they should not be applied retroactively to criminal cases on collateral review.

We think we should protect interests of comity and finality to determine the proper scope of HC review.  Finality is impt because without it, criminal law loses it’s deterrent effect.

[D.4.3.2.a] Exceptions: Harlan identified only two exceptions to the general rule that new rules won’t be applied retroactively to final convictions: (1) a new rule should be applied retroactively if it places certain kinds of primary conduct beyond the power of the criminal law-making authority to proscribe, or (2) it requires the observance of procedures that are implicit in the concept of ordered liberty – those that sign. create a risk that the innocent will be found guilty; if the rule does something to enhance the fairness and reliability of the process in such a major process that it would be fundamentally unfair (the Court has not been very generous of this concept)

[D.4.3.3] Conclusion: we hold that implicit in the retroactivity approach adopted here, HC cannot be used as a vehicle to create new const. rules of crim. Pro. Unless those rules would be applied retroactively to all Ds on collateral review thru one of the two exceptions we have articulated.

[E] Example: Rule 32, Alabama Rules of Criminal Procedure

See attached.
[F] Brady v. Maryland (1963): prosecutor suppression of companion’s confession
[F.1] Facts:

D and his companion were found guilty of 1st degree murder.  Their trials were separate.  At his trial, Brady took the stand and admitted his participation in the crime but claimed that his companion did the actual killing.  An extrajudicial statement by his companion in which he admitted the actual homicide was withheld by the prosecution and did not come to petitioner’s notice until after he had been tried, convicted and sentences and after his conviction had been affirmed.   Thus he didn’t know until after his direct appeals were exhausted.

Petitioner moved the trial court for a new trial based on the newly discovered evidence that had been suppressed by the prosecution.

In the post-conviction stage, the state CtAppls remanded D’s case for retrial on the question of punishment but not on the question of guilt.  D appeals this decision to SCOTUS (he wants a new trial; not just a new sentencing phase).

[F.2] Issue: Does the D get a new trial in light of the newly discovered evidence of his companion’s confession?

[F.3] Holding:

(1) the suppression by the prosecution of evidence favorable to an accused upon request violates due process where the evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution.

(2) The question of admissibility of evidence relating to guilt or innocence was for the state court to decide.  The state court decided that nothing in the suppressed confession of petitioner’s companion could have reduced D’s offense below murder in the 1st degree.  Thus, the court’s decision to remand the case only for a retrial of sentencing did not violate the D’s due process.

[F.4] Reasoning:

[F.4.1] Suppression?:  We agree with the state CrtAppls that suppression of this confession was a violation of the DPC of the 14th amendment.

Mooney Test of Suppression: State provides false information or allows it to go uncorrected when it appears is inconsistent with the rudimentary demands of justice

We now hold that the suppression by the prosecution of evidence favorable to an accused upon request violates due process where the evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution.

[F.4.2] New Trial?:

As we read the MD decisions, it is the court, not the jury that passes on the admissibility of evidence pertinent to the issue of innocence or guilt of the accused.  In this case, the CtAppls said that this evidence could have reduced Brady’s offense.  (I think that he was convicted for felony murder which doesn’t require the D to be the one that actually does the killing).

We read this as a statement on the admissibility of the confession on the issue of innocence or guilt.  D might argue that if that had been admitted, but then struck, the jury still would have heard it and that might have affected his conviction.

But we cannot raise the trial strategy to the dignity of a const. right and say that the deprival of this D of that “sporting chance” denies him due process.

[G] Giglio v. United States (1972): application of the Brady holding to a situation when the prosecutor supplied misinfo (on accident) about a deal offered to D’s companion

[G.1] Facts:

While appeal from a judgment of conviction was pending in the CAppls, defense counsel filed a motion for new trial on basis of newly discovered evidence in federal court.  The DC denied the motion.  

The issue before the court arose on D’s motion for a new trial based on newly discovered evidence.  A promise was made to D’s companion by a govt. attorney that if he testified before the grand jury he wouldn’t be prosecuted.  That attorney didn’t continue past the grand jury phase and instead the new asst. who took over the case for trial testified that no promises of immunity had been made to D’s companion.

[G.2] Issue: Does he get a new trial based on this newly discovered evidence that the asst. prosecutor offered the companion a deal for testifying? 

[G.3] Holding: Yes, the nondisclosure of the no-prosecution promise which was not communicated to asst. US attorney who tried the case constitutes a violation of DP requiring a new trial.

[G.4] Reasoning:

[G.4.1] Precedent:

[G.4.1.1] Mooney: made it clear that the deliberate deception of a court and jurors by the presentation of known false evidence is incompatible with justice.

[G.4.1.2] Napue v. Il: We extended Mooney to when the state although not soliciting false evidence, allows it to go uncorrected. 

[G.4.1.3] Brady: the suppression of material evidence justifies a new trial irrespective of the good faith or bad faith of the prosecution.

[G.4.1.3.a] Materiality: if the false testimony could in any reasonable likelihood have affected the judgment of the jury.

[G.4.2] Application of Brady Test: Here the govt.’s case depended almost entirely on D’s companion’s testimony; without it there could have been no indictment and no evidence to carry the case to the jury.  Thus, the companion’s credibility as a witness was vital.  

Any evidence of any understanding/agreement as to future prosecution would be relevant to his credibility and the jury was then entitled to know of it.

[VII] Race and the Death Penalty
[A] Doctrinal Summary

[A.1] McClesky ‘s Death Blow: McCleskey ruins racial discrimination arguments.  Courts are almost hostile to any race related claims following this decision.  It doesn’t matter if you prove discrimination because you won’t get any relief.

[A.2] Individual Accusations: Now if we want to prove racial influence, we have to prove that individual decision makers used race in D’s particular trial.

But people get really upset when you have racial questions that force state officials to prove they aren’t racially biased.  It’s really not liked because here you, the D, are about a trial for a murder and I have to prove that I’m innocent of racially discrimination.  

This isn’t a blueprint for all litigation but when used it becomes really provocative.  If you accuse a judge of being racist, then you have another trial to determine whether or not that judge is racist.  This changes the cost calculus then so that the prosecutor is more likely to drop the case.

[B] McCleskey v. Kemp (1987): statistically sophisticated racial challenge to the const. of the DP rejected

[B.1] Facts: After defendant's (a black man) convictions of murder and two counts of armed robbery and death sentence were affirmed by the GA SC, defendant petitioned for habeas corpus relief.   One of his claims was that the GA capital sentencing process is administered in a racially discriminatory manner in violation of the Eighth and Fourteenth Amendments to the United States Constitution. 

In support of his claim, McCleskey proffered a statistical study performed by Baldus that purports to show a disparity in the imposition of the death sentence in Georgia based on the race of the murder victim and, to a lesser extent, the race of the defendant. 

The Baldus study is actually two sophisticated statistical studies that examine over 2,000 murder cases that occurred in Georgia during the 1970's. 

He found that the death penalty was assessed in 22% of the cases involving black defendants and white victims; 8% of the cases involving white defendants and white victims; 1% of the cases involving black defendants and black victims; and 3% of the cases involving white defendants and black victims.

Similarly, Baldus found that prosecutors sought the death penalty in 70% of the cases involving black defendants and white victims; 32% of the cases involving white defendants and white victims; 15% of the cases involving black defendants and black victims; and 19% of the cases involving white defendants and black victims.

[B.1.1] D’s Argument:

He argues that race has infected the administration of Georgia's statute in two ways: persons who murder whites are more likely to be sentenced to death than persons who murder blacks, and black murderers are more likely to be sentenced to death than white murderers.

[B.2] Issue: whether a complex statistical study that indicates a risk that racial considerations enter into capital sentencing determinations proves that D’s capital sentence is unconstitutional under the Eighth or Fourteenth Amendment?
[B.3] Holding:

(1) study indicating that death penalty in Georgia was imposed more often on black defendants and killers of white victims than on white defendants and killers of black victims failed to establish that any of decision makers in defendant's case acted with discriminatory purpose in violation of equal protection clause, and (2) study at most indicated a discrepancy that appeared to correlate with race, not a constitutionally significant risk of racial bias affecting Georgia's capital-sentencing process, and thus did not establish violation of Eighth Amendment.

[B.3.1] Summary Reasoning: The Court reaches this conclusion by placing four factors on the scales opposite McCleskey's evidence: the desire to encourage sentencing discretion, the existence of "statutory safeguards" in the Georgia scheme, the fear of encouraging widespread challenges to other sentencing decisions, and the limits of the judicial role.

[B.4] Reasoning:

[B.4.1] Assumes Validity: SCOTUS assumes that the study is valid statistically without reviewing the factual findings of the DC.

[B.4.2] D’s Individual Equal Protection Claim:


We hold that the Baldus study is clearly insufficient to support an inference that any of the decisionmakers in McCleskey's case acted with discriminatory purpose.

[B.4.2.1] Framework: Our analysis begins with the basic principle that a defendant who alleges an equal protection violation has the burden of proving "the existence of purposeful discrimination" and the D must prove that that purposeful discrimination had a discriminatory affect on him.

Thus, to prevail under the Equal Protection Clause, McCleskey must prove that the decisionmakers in his case acted with discriminatory purpose. He offers no evidence specific to his own case that would support an inference that racial considerations played a part in his sentence. Instead, he relies solely on the Baldus study.

[B.4.2.2] Distinguish Venire Selection & Title 7 Cases:

[B.4.2.3.a] Fewer Entities/Variables: Thus, the application of an inference drawn from the general statistics to a specific decision in a trial and sentencing simply is not comparable to the application of an inference drawn from general statistics to a specific venire-selection or Title VII case. In those cases, the statistics relate to fewer entities, and fewer variables are relevant to the challenged decisions.

[B.4.2.3.b] Consistent Policy: The decisions of a jury commission or of an employer over time are fairly attributable to the commission or the employer. Therefore, an unexplained statistical discrepancy can be said to indicate a consistent policy of the decisionmaker. The Baldus study seeks to deduce a state "policy" by studying the combined effects of the decisions of hundreds of juries that are unique in their composition.

[B.4.2.3.c] Opportunity to Explain: Another important difference between the cases in which we have accepted statistics as proof of discriminatory intent and this case is that, in the venire-selection and Title VII contexts, the decisionmaker has an opportunity to explain the statistical disparity.

[B.4.2.4] Criminal Justice System Requires Discretion:

Implementation of these laws necessarily requires discretionary judgments. Because discretion is essential to the criminal justice process, we would demand exceptionally clear proof before we would infer that the discretion has been abused.

[B.4.2.5] No Racially Discriminatory Purpose:

McCleskey also suggests that the Baldus study proves that the State as a whole has acted with a discriminatory purpose.

It implies that the decisionmaker, in this case a state legislature, selected or reaffirmed a particular course of action at least in part 'because of,' not merely 'in spite of,' its adverse effects upon an identifiable group."  There was no evidence then, and there is none now, that the Georgia Legislature enacted the capital punishment statute to further a racially discriminatory purpose. 
[B.4.3] D’s claim that Baldus study proves that the DP is arbitrary and thus violates the 8th amendment

D argues that GA’s DP statute is unconst. on it’s face and in it’s application.

[B.4.3.1] Historical Background: good summary of DP jurisprudence

[B.4.3.1.a] Pre-Furman: This Court's early Eighth Amendment cases examined only the "particular methods of execution to determine whether they were too cruel to pass constitutional muster."

[B.4.3.1.b] Evolving Standards: we have been guided by his statement that "[t]he Amendment must draw its meaning from the evolving standards of decency that mark the progress of a maturing society."

In assessing contemporary values, we have eschewed subjective judgment, and instead have sought to ascertain "objective indicia that reflect the public attitude toward a given sanction” – which includes the decisions of state legislatures and sentencing decisions of juries.

[B.4.3.1.c] Furman v. GA: the Court concluded that the death penalty was so irrationally imposed that any particular death sentence could be presumed excessive. Under the statutes at issue in Furman, there was no basis for determining in any particular case whether the penaltywas proportionate to the crime.

We explained the fundamental principle of Furman, that "where discretion is afforded a sentencing body on a matter so grave as the determination of whether a human life should be taken or spared, that discretion must be suitably directed and limited so as to minimize the risk of wholly arbitrary and capricious action."

[1] GA Statute Post-Furman: GA fixed these problems: (a) bifurcated trial, (b) statute narrows the class of murders subject to the death penalty to cases in which the jury finds at least one statutory aggravating circumstance beyond a reasonable doubt, (c) statute allows the D to introduce any relevant mitigating evidence that might influence the jury not to impose a death sentence and (d) statute has a provisions for automatic appeal of a death sentence to GA SC.

[B.4.3.1.d] Woodson v. NC: SCOTUS invalidated a mandatory capital sentencing system, finding that the "respect for humanity underlying the Eighth Amendment requires consideration of the character and record of the individual offender and the circumstances of the particular offense as a constitutionally indispensable part of the process of inflicting the penalty of death."

[B.4.3.1.e] Jury Sentencing?: It has never been suggested that jury sentencing in a capital case is const. required.

[B.4.3.1.f] Lockett v. Ohio: the Constitution limits a State's ability to narrow a sentencer's discretion to consider relevant evidence that might cause it to decline to impose the death sentence.  Any exclusion of the "compassionate or mitigating factors stemming from the diverse frailties of humankind" that are relevant to the sentencer's decision would fail to treat all persons as "uniquely individual human beings."

[B.4.3.1.g] Mercy Isn’t Unconst.: 

Absent a showing that the Georgia capital punishment system operates in an arbitrary and capricious manner, D cannot prove a constitutional violation by demonstrating that other defendants who may be similarly situated did not receive the death penalty.  Nothing in any of our cases suggests that the decision to afford an individual D mercy violates the const.

[B.4.3.2] Statute Unconst. In Application:

D further contends that the Georgia capital punishment system is arbitrary and capricious in application, and therefore his sentence is excessive, because racial considerations may influence capital sentencing decisions in Georgia.

There is always the possibility that racial discrimination will affect a trial but that alone doesn’t make it unconst.  The whole point of a representative jury is to counter-act those influences.

[B.4.3.2.a] There are many systematic preference to prevent racial inequities:

(1) prosecutorial discretion cannot be exercised on the basis of race, (2) Nor can a prosecutor exercise peremptory challenges on the basis of race, (3) this Court has condemned state efforts to exclude blacks from grand and petit juries, (4) Widespread bias in the community can make a change of venue constitutionally required, (5) The Constitution prohibits racially biased prosecutorial arguments, (6) If the circumstances of a particular case indicate a significant likelihood that racial bias may influence a jury, the Constitution requires questioning as to such bias (Ristino), and (7) in a capital sentencing hearing, a defendant convicted of an interracial murder is entitled to such questioning without regard to the circumstances of the particular case.

In light of the safeguards designed to minimize racial bias in the process, the fundamental value of jury trial in our criminal justice system, and the benefits that discretion provides to criminal defendants, we hold that the Baldus study does not demonstrate a constitutionally significant risk of racial bias affecting the Georgia capital sentencing process.

[B.4.4] Two Additional “Concerns”:

[B.4.4.1] Too Much Justice:

D’s claim, taken to its logical conclusion throws into serious question the principles that underlie our entire criminal justice system. The Eighth Amendment is not limited in application to capital punishment, but applies to all penalties.

We could soon be faced with similar claims as to other types of penalty.  Moreover, the claim that his  sentence rests on the irrelevant factor of race easily could be extended to apply to claims based on unexplained discrepancies that correlate to membership in other minority groups, and even to gender.

[B.4.4.2] Legislative Judgment:

Second, D’s arguments are best presented to the legislative bodies. It is not the responsibility--or indeed even the right-- of this Court to determine the appropriate punishment for particular crimes.

[B.5] Dissent, Who:

[B.5.1] DP Unconst.: 

Adhering to my view that the death penalty is in all circumstances cruel and unusual punishment forbidden by the Eighth and Fourteenth Amendments.  Nothing could convey more powerfully the intractable reality of the death penalty: "that the effort to eliminate arbitrariness in the infliction of that ultimate sanction is so plainly doomed to failure that it--and the death penalty--must be abandoned altogether."

[B.5.2] Risk is sufficient:

The majority held that D must prove that he was purposefully discriminated against before his sentence will be overturned.

But since Furman, the Court has been concerned with the risk of the imposition of an arbitrary sentence, rather than the proven fact of one.

This emphasis on risk acknowledges the difficulty of divining the jury's motivation in an individual case. In addition, it reflects the fact that concern for arbitrariness focuses on the rationality of the system as a whole, and that a system that features a significant probability that sentencing decisions are influenced by impermissible considerations cannot be regarded as rational. 
McCleskey's claim does differ, however, in one respect from these earlier cases: it is the first to base a challenge not on speculation about how a system might operate, but on empirical documentation of how it does operate.

[B.5.2.1] Historical Context Backs up this Statistical Risk:

Evaluation of D’s evidence cannot rest solely on the numbers themselves. We must also ask whether the conclusion suggested by those numbers is consonant with our understanding of history and human experience. 

Georgia's legacy of a race-conscious criminal justice system, as well as this Court's own recognition of the persistent danger that racial attitudes may affect criminal proceedings, indicates that McCleskey's claim is not a fanciful product of mere statistical artifice.  For many years, Georgia operated openly and formally precisely the type of dual system the evidence shows is still effectively in place.

No guidelines govern prosecutorial decisions to seek the death penalty, and Georgia provides juries with no list of aggravating and mitigating factors, nor any standard for balancing them against one another. Once a jury identifies one aggravating factor, it has complete discretion in choosing life or death, and need not articulate its basis for selecting life imprisonment. The Georgia sentencing system therefore provides considerable opportunity for racial considerations, however subtle and unconscious, to influence charging and sentencing decisions. 
[B.5.3] Burden is on State:

With respect to the Court's criticism that D has not shown how Georgia could do a better job, once it is established that the particular system of guided discretion chosen by a State is not achieving its intended purpose, the burden is on the State, not the 

defendant, to devise a more rational system if it wishes to continue to impose the death penalty.

[B.5.4] Discretion is not a sufficient concern

Discretion is a means, not an end. It is bestowed in order to permit the sentencer to "trea[t] each defendant in a capital case with that degree of respect due the uniqueness of the individual."

There is thus a presumption that actors in the criminal justice system exercise their discretion in responsible fashion, and we do not automatically infer that sentencing patterns that do not comport with ideal rationality are suspect.

[B.5.5] Safeguards aren’t working:

The Court also declines to find McCleskey's evidence sufficient in view of "the safeguards designed to minimize racial bias in the [capital sentencing] process."

It is clear that Gregg bestowed no permanent approval on the Georgia system. It simply held that the State's statutory safeguards were assumed sufficient to channel discretion without evidence otherwise.

As a result, the Court cannot rely on the statutory safeguards in discounting McCleskey's evidence, for it is the very effectiveness of those safeguards that such evidence calls into question. While we may hope that a model of procedural fairness will curb the influence of race on sentencing, "we cannot simply assume that the model works as intended; we must critique its performance in terms of its results."

[B.5.6] Fear of too Much Justice:

The Court next states that its unwillingness to regard petitioner's evidence as sufficient is based in part on the fear that recognition of McCleskey's claim would open the door to widespread challenges to all aspects of criminal sentencing. Taken on its face, such a statement seems to suggest a fear of too much justice.

This is stupid anyway because this is a really special case. The Court is willing to let his death sentence stand because it fears that we cannot successfully define a different standard for lesser punishments. This fear is baseless.
[B.5.6.1] Death is Special:

It hardly needs reiteration that this Court has consistently acknowledged the uniqueness of the punishment of death.

The marginal benefits accruing to the state from obtaining the death penalty rather than life imprisonment are considerably less than the marginal difference to the defendant between death and life in prison. Such a disparity is an additional reason for tolerating scant arbitrariness in capital sentencing. Even those who believe that society can impose the death penalty in a manner sufficiently rational to justify its continuation must acknowledge that the level of rationality that is considered satisfactory must be uniquely high.

We have expressed a moral commitment, as embodied in our fundamental law, that this specific characteristic should not be the basis for allotting burdens and benefits.

[B.5.6.2] This Study is Special:

The Court's fear of the expansive ramifications of a holding for McCleskey in this case is unfounded because it fails to recognize the uniquely sophisticated nature of the Baldus study.

[B.5.7] Role of Judiciary:

Finally, the Court justifies its rejection of D’s claim by cautioning against usurpation of the legislatures' role in devising and monitoring criminal punishment.

The judiciary's role in this society counts for little if the use of governmental power to extinguish life does not elicit close scrutiny  The way in which we choose those who will die reveals the depth of moral commitment among the living.


[B.6] Dissent, Blackmun:  He would find GA’s DP scheme unconst. because it violates the 14th amendment.
[B.6.1] Introduction Arguments:

[B.6.1.1] Discrimination is really bad: The Court in the past has found that racial discrimination within the criminal justice system is particularly abhorrent: "Discrimination on the basis of race, odious in all aspects, is especially pernicious in the administration of justice."

[B.6.1.2] Other interests don’t outweigh the badness of discrimination:

D’s McCleskey's evidence is too weak to require rebuttal "because a legitimate and unchallenged explanation for the decision is apparent from the record: McCleskey committed an act for which the United States Constitution and Georgia laws permit imposition of the death penalty."

The Court on numerous occasions during the past century has recognized that an otherwise legitimate basis for a conviction does not outweigh an equal protection violation.

[B.6.1.3] Opportunity for Prosecutorial Discrimination:

The primary decisionmaker at each of the intervening steps of the process is the prosecutor, the quintessential state actor in a criminal proceeding.  I concentrate on the decisions within the prosecutor's office through which the State decided to seek the death penalty and, in particular, the point at which the State proceeded to the penalty phase after conviction.

The Court nowhere explains why this limitation on prosecutorial discretion does not require the same analysis that we apply in other cases involving equal protection challenges to the exercise of prosecutorial discretion.

[B.6.2] Racial Discrimination Test:

[B.6.2.1] Framework: (established in Castaneda)

(1) D must establish that he is a member of a group "that is a recognizable, distinct class, singled out for different treatment." 

(2) D must make a showing of a substantial degree of differential treatment.

(3) D must establish that the allegedly discriminatory procedure is susceptible to abuse or is not racially neutral.

[B.6.2.2] Application of Framework:

(1) Obviously.

(2) Baldus study shows this.

(3) Is it racially neutral?  Nope.  Here’s an example – The District Attorney for 18 years in the county in which D was tried and sentenced testified that during his years in the office, there were no guidelines informing the Assistant District Attorneys who handled the cases how they should proceed at any particular stage of the prosecution.

[B.6.2.3] Burden Shifts:  The above-described evidence gives rise to an inference of discriminatory purpose.  The burden, therefore, shifts to the State to explain the racial selections. It must demonstrate that legitimate racially neutral criteria and procedures yielded this racially skewed result.

[B.7] Dissent, Stevens

This sort of disparity is constitutionally intolerable. It flagrantly violates the Court's prior "insistence that capital punishment be imposed fairly, and with reasonable consistency, or not at all."

The Court's decision appears to be based on a fear that the acceptance of McCleskey's claim would sound the death knell for capital punishment in Georgia. If society were indeed forced to choose between a racially discriminatory death penalty (one that provides heightened protection against murder "for whites only") and no death penalty at all, the choice mandated by the Constitution would be plain.


[C] Bryan Stevenson/ Close to Death: Reflections on Race and Capital Punishment in America

[C.1] Introduction:

When executions are impersonal and unexamined, Americans are free to consider capital punishment in a disembodied manner in which death-sentenced prisoners are stereotyped villains with no discernible humanity. Although such a scrutiny of scientific method is self-evidently appropriate and valuable, what is often lost in the process are the vivid, personal narratives that can provide a crucial context for public understanding of the actual workings of the capital punishment system.

I have come to believe that whatever one’s views of the DP in the abstract, reasonable people of goodwill, if armed with the facts about how the DP is actually administered in this country, ought to conclude that the DP should be abolished.

The DP in the US has increasingly come to symbolize a disturbing tolerance for error and injustice that has undermined the integrity of criminal justice administration and America’s commitment to human rights.

[C.2] Case Example: State v. Walter McMillian (movie guy).

He was put on death row before his trial; he was set up.  They talked about his relationship with a white woman.

[C.3] Overt Racism

There are lots of examples of this (see article if you need any).

[C.4] Covert Racism: 

In most cases, racial bias is covert and operates behind the scenes.  One of the most significant forms of such bias is the skewing of jury decision making in capital cases by excluding blacks from service on the jury: both an under representative pool and racial discrimination resurfaces in the form of prosecutors’ use of perempty challenges to remove blacks from the jury.

Prosecutors frequently rely on racial stereotypes and racially coded presumptions of guilt to achieve convictions and increase the likelihood that the DP will be imposed.

[C.5] The Alabama Story: AL sentences a lot of pple with the DP.  Why?

One of the reasons the # of death sentences is so high in Alabama is that the state has one of the most expansive capital murder statutes in the country.

Another factor that contributes to AL’s extraordinarily high DP rate is the state’s unrestricted judicial override practice.  AL is the only state that permits elected trial judges to override a jury’s sentencing verdict of life imprisonment without parole and instead impose the DP.  Over 20$ of AL’s current death row prisoners received life without parole verdicts from sentencing juries, which were then overridden by elected trial judges.

[C.6] America’s Deliberate Indifference

Policymakers treat the criminal who offends as not worthy of any consideration or protection in the struggle to overcome race discrimination in America.

It is precisely in the administration of the DP, where we deal with some of the most despised, hated, and reviled people in America, that the clearest evidence of our willingness to confront consciousness and unconscious racial bias must be measured.

[C.7] The Confluence of Race and Poverty

Al there is no state=funded public defender system.  Indigent Ds are represented at trial/appeal by appointed attorneys who are subject to severe compensation limitations.  It’s capped at 1K/phase of a capital trial.

[C.8] The Immoral Character of the DP

The moral question surrounding capital punishment in America has less to do with whether those convicted of violent crime deserve to die than with whether state and federal govts. deserve to kill those whom it has imprisoned. A race-conscious system does not deserve this power.

[D] Peek v. State, 488 So.2d 52 (1986): standard for evidence of past crimes & racist judge “admonished”

[D.1] Facts:

At trial, over Peek's objection, the trial court held that evidence of Peek's admission and conviction of a subsequent rape was similar in circumstances to the charged crime and therefore that this collateral crime evidence was admissible pursuant to our decision in Williams v. State,
Peek contends that the details between the two crimes were not sufficiently similar to be relevant to the issue of identity. Peek argues that the collateral crime evidence lacked probative value, was presented only to show Peek's bad character or criminal propensity, and, consequently, was inadmissible.
[D.2] Holding:

We reverse his convictions and death sentence and remand for a new trial because of improper admission of evidence concerning another criminal offense committed by Peek.

[D.3] Reasoning:
[D.3.1] Statutory Authority:

Section 90.404(2)(a) codifies Williams v. State and provides:

Similar fact evidence of other crimes, wrongs, or acts is admissible when relevant to prove a material fact in issue, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, but is inadmissible when the evidence is relevant solely to prove bad character or propensity.

[D.3.2] Explanation of Williams Rule: A mere general similarity will not render the similar facts legally relevant to show identity. There must be identifiable points of similarity which pervade the compared factual situations. Given sufficient similarity, in order for the similar facts to be relevant, the points of similarity must have some special character or be so unusual as to point to the defendant.

Our justice system requires that in every criminal case the elements of the offense must be established beyond a reasonable doubt without resorting to the character of the defendant or to the fact that the defendant may have a propensity to commit the particular type of offense.
[D.3.3] Application of Williams Rule:

We find few similarities in the compared factual situations and that significant dissimilarities exist between the collateral crime and the charged crime.

[D.4] Racist Judge:
The judge disqualified himself after the completion of the guilt phase of the trial. That disqualification resulted from comments made by the trial judge immediately after the appellant was convicted and as the trial judge and attorneys were discussing procedure for the penalty phase. The defense attorney stated the trial judge commented: "Since the nigger mom and dad are here anyway, why don't we go ahead and do the penalty phase today instead of having to subpoena them back at cost to the state."

Trial judges not only must be impartial in their own minds, but also must convey the image of impartiality to the parties and the public. Judges must make sure that their statements, both on and off the bench, are proper and do not convey an image of prejudice or bias to any person or any segment of the community. This type of conduct is required of our judiciary because "every litigant ... is entitled to nothing less than the cold neutrality of an impartial judge." 

We write about this incident to emphasize the need for all judges to be constantly vigilant about their comments and demeanor both inside and outside the courtroom to assure that their impartiality may not "reasonably be questioned."
[VIII] Counsel in Death Penalty Cases
[A] Introduction:

[A.1] Lecture High Points:

[A.1.1] Strickland Test:

1. Attorney performance is deficient -- objectively unreasonable

2. Prejudice – reasonable probability that the outcome would have been different

Note: it may be helpful to reverse these questions … if the prejudice is so obvious then the attorney must have been deficient.  Also the prejudice standard is really troublesome for constitutional claims.  It’s not enough that you were denied your rights in box 1 because your attorney sucked.  You have to show the outcome would probably been different if your attorney had raised your rights.  Prejudice requirement also requires that you bring your whole case in box 4 to show that you might have been acquitted had your attorney not sucked.

Counsel can be challenged at both stages:

1. But for the ineffective counsel, the D would not have been found guilty

2. But for the ineffective counsel, the D wouldn’t have gotten the death penalty

[A.1.2] The Role of Investigation: Wiggins
It’s easier to make an ineffective assistance of counsel claim if you can show that there were things that the attorney didn’t know because he didn’t do the acceptable amount of research.  If it’s something that the attorney did know, courts will say the decision to not use it was a strategy.  The ABA requires at least research into the background of the D.

[A.1.3] Ake claims for a psychological investigation of an indigent:

This must be raised at trial; if it is not, the best you can do in box 4 is raise an ineffective assistance of counsel for failing to bring this up in box 1.

Attorneys must thus know the psychological issues in the case and be ready to define the issues and why you need an expert.  Thus, the defense bar is becoming much more steeped in mental health issues to prepare for this showing.  This isn’t a perfect solution for Ds though.  If you have the money to buy your own expert you should because then the prosecutor doesn’t know you are investigating this.  It’s important because it would undermine your clear alibi credibility if you need that mental evaluation.

You can file things ex parte – under seal – so that the prosecutor cannot see the requests.  This is the most effective way to prevent your litigation from being compromised.  You have to find out the procedures for having a pleading filed that doesn’t go thru the traditional process and only the judge sees it.

[A.2] Doctrinal Summary:
[B] Strickland v. Washington (1984): standard for ineffective assistance claims

[B.1] Facts:

D pled guilty to murder.  During the sentencing phase before a judge, attorney did not otherwise seek out character witnesses for respondent. Nor did he request a psychiatric examination, since his conversations with his client gave no indication that respondent had psychological problems.

Counsel's strategy was based primarily on the trial judge's remarks at the plea colloquy as well as on his reputation as a sentencing judge who thought it important for a convicted defendant to own up to his crime.

The trial judge found several aggravating circumstances with respect to each of the three murders – (1) cruel, (2) committed to avoid arrest, and (3) D has subjected numerous persons to grave risk of death.  The trial judge found only one mitigating circumstances: no history of criminal activity; nevertheless, this was insubstantial compared to the aggravating circumstances.

D argued at the PC stage and now in habeas that his lawyer was ineffective primarily because he (1) didn’t request a psychiatric report and (2) didn’t investigate and present character witnesses.

As to (1) the state court pointed out that a psychiatric examination of respondent was conducted by state order soon after respondent's initial arraignment. That report states that there was no indication of major mental illness at the time of the crimes.  Also, counsel could reasonably decide not to seek psychiatric reports; indeed, by relying solely on the plea colloquy to support the emotional disturbance contention, counsel denied the State an opportunity to rebut his claim with psychiatric testimony.

As to (2) the state court rejected the challenge to counsel's failure to develop and to present character evidence for much the same reasons. The affidavits submitted in the collateral proceeding showed nothing more than that certain persons would have testified that respondent was basically a good person who was worried about his family's financial problems. Respondent himself had already testified along those lines at the plea colloquy.

[B.2] Issue: This case requires us to consider the proper standards for judging a criminal defendant's contention that the Constitution requires a conviction or death sentence to be set aside because counsel's assistance at the trial or sentencing was ineffective.

[B.3] Holding: (1) proper standard for attorney performance is that of reasonably effective assistance; (2) defense counsel's strategy at sentencing hearing was reasonable and, thus, defendant was not denied effective assistance of counsel; and (3) even assuming challenged conduct of counsel was unreasonable, defendant suffered insufficient prejudice to warrant setting aside his death sentence.
[B.4] Reasoning:

[B.4.1] The right protected by the 6th amendment:

That a person who happens to be a lawyer is present at trial alongside the accused, however, is not enough to satisfy the constitutional command. The Sixth Amendment recognizes the right to the assistance of counsel because it envisions counsel's playing a role that is critical to the ability of the adversarial system to produce just results. An accused is entitled to be assisted by an attorney, whether retained or appointed, who plays the role necessary to ensure that the trial is fair.

There are two ways this can be violated:

[B.4.1.1] State Denial: "the right to counsel is the right to the effective assistance of counsel" -- Government violates the right to effective assistance when it interferes in certain ways with the ability of counsel to make independent decisions about how to conduct the defense.

[B.4.1.2] Counsel Denial: Counsel, however, can also deprive a defendant of the right to effective assistance, simply by failing to render "adequate legal assistance" such as with a conflict of interest.

[B.4.2] Test Applied:

[B.4.2.1] Deficient Performance: the defendant must show that counsel's performance was deficient.

The proper standard for attorney performance is that of reasonably effective assistance.  Did the attny perform reasonably under prevailing professional norms?
No particular set of detailed rules for counsel's conduct can satisfactorily take account of the variety of circumstances faced by defense counsel or the range of legitimate decisions regarding how best to represent a criminal defendant.

Judicial scrutiny of counsel's performance must be highly deferential. Intensive scrutiny of counsel and rigid requirements for acceptable assistance could dampen the ardor and impair the independence of defense counsel, discourage the acceptance of assigned cases, and undermine the trust between attorney and client.

No hindsight! A fair assessment of attorney performance requires that every effort be made to eliminate the distorting effects of hindsight, to reconstruct the circumstances of counsel's challenged conduct, and to evaluate the conduct from counsel's perspective at the time. 

Because of the difficulties inherent in making the evaluation, a court must indulge a strong presumption that counsel's conduct falls within the wide range of reasonable professional assistance; that is, the defendant must overcome the presumption that, under the circumstances, the challenged action "might be considered sound trial strategy."
[B.4.2.2] Prejudice: the defendant must show that the deficient performance prejudiced the defense.

An error by counsel, even if professionally unreasonable, does not warrant setting aside the judgment of a criminal proceeding if the error had no effect on the judgment.

When there is an actual conflict of interest or there is actual/constructive lack of assistance, prejudice is presumed.  But here it’s not.  The D must prove there was prejudice.

It is not enough for the defendant to show that the errors had some conceivable effect on the outcome of the proceeding. Virtually every act or omission of counsel would meet that test.

A defendant need not show that counsel's deficient conduct more likely than not altered the outcome in the case.
Evidence about a particular judge's sentencing practices should not be considered in the prejudice determination.

A court making the prejudice inquiry must ask if the defendant has met the burden of showing that the decision reached would reasonably likely have been different absent the errors.

[B.4.3] Test Applied to Particular Facts:

[B.4.3.1] Not deficient: Counsel's strategy choice was well within the range of professionally reasonable judgments, and the decision not to seek more character or psychological evidence than was already in hand was likewise reasonable.

[B.4.3.2] Not prejudicial: With respect to the prejudice component, the lack of merit of respondent's claim is even more stark. The evidence that respondent says his trial counsel should have offered at the sentencing hearing would barely have altered the sentencing profile presented to the sentencing judge.

[B.4.4] Addtl Analysis:

[B.4.4.1] Not Mechanical: in adjudicating a claim of actual ineffectiveness of counsel, a court should keep in mind that the principles we have stated do not establish mechanical rules.

[B.4.4.2] Lower courts not overturned: To the extent that this has already been the guiding inquiry in the lower courts, the standards articulated today do not require reconsideration of ineffectiveness claims rejected under different standards.  The difference, however, should alter the merit of an ineffectiveness claim only in the rarest case.

[B.4.4.3] Can go “out of order”: If it is easier to dispose of an ineffectiveness claim on the ground of lack of sufficient prejudice, which we expect will often be so, that course should be followed.

[B.4.4.4] Not a finding of fact: in a federal habeas challenge to a state criminal judgment, a state court conclusion that counsel rendered effective assistance is not a finding of fact binding on the federal court

[C] Wiggins v. Smith (2003): modern application of Strickland test; D wins!

[C.1] Facts: Petitioner, Kevin Wiggins, argues that his attorneys' failure to investigate his background and present mitigating evidence of his unfortunate life history at his capital sentencing proceedings violated his Sixth Amendment right to counsel.  

Counsel intended first to prove that Wiggins did not act as a "principal in the first degree," that he did not kill the victim by his own hand.  Counsel then intended, if necessary, to present a mitigation case.   During the proceedings themselves, however, counsel introduced no evidence of Wiggins' life history.

A licensed social worker certified as an expert by the court. Selvog testified concerning an elaborate social history report he had prepared containing evidence of the severe physical and sexual abuse petitioner suffered at the hands of his mother and while in the care of a series of foster parents.  This was not researched by the attorney at trial.

In April 1994, at the close of the proceedings, the judge observed from the bench that he could not remember a capital case in which counsel had not compiled a social history of the defendant, explaining, " '[n]ot to do a social history, at least to see what you have got, to me is absolute error.  

[C.2] Issue: Was D’s attorney ineffective counsel under the Stickland test?  We focus on whether the investigation supporting counsel's decision not to introduce mitigating evidence of Wiggins' background was itself reasonable.  

[C.3] Holding: Yes!

(1) decision of counsel not to expand their investigation of petitioner's life history for mitigating evidence beyond presentence investigation (PSI) report and department of social services records fell short of prevailing professional standards, and (2) inadequate investigation by counsel prejudiced petitioner.
[C.4] Reasoning:

[C.4.1] Deficient Representation?:

Despite the fact that the Public Defender's office made funds available for the retention of a forensic social worker, counsel chose not to commission such a report. Counsel's conduct similarly fell short of the standards for capital defense work articulated by the American Bar Association (ABA)--standards to which we long have referred as "guides to determining what is reasonable."

As the Federal District Court emphasized, any reasonably competent attorney would have realized that pursuing these leads was necessary to making an informed choice among possible defenses, particularly given the apparent absence of any aggravating factors in petitioner's background.  

Indeed, counsel uncovered no evidence in their investigation to suggest that a mitigation case, in its own right, would have been counterproductive, or that further investigation would have been fruitless;  this case is therefore distinguishable from our precedents in which we have found limited investigations into mitigating evidence to be reasonable.  

On the eve of sentencing, counsel represented to the court that they were prepared to come forward with mitigating evidence.  Far from focusing exclusively on petitioner's direct responsibility, then, counsel put on a halfhearted mitigation case, taking precisely the type of " 'shotgun' " approach the Maryland Court of Appeals concluded counsel sought to avoid.  

As we established in Strickland, "strategic choices made after less than complete investigation are reasonable precisely to the extent that reasonable professional judgments support the limitations on investigation."  

[C.4.3] Prejudice:

In Strickland, we made clear that, to establish prejudice, a "defendant must show that there is a reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding would have been different.  A reasonable probability is a probability sufficient to undermine confidence in the outcome."

While it may well have been strategically defensible upon a reasonably thorough investigation to focus on Wiggins' direct responsibility for the murder, the two sentencing strategies are not necessarily mutually exclusive.  

Moreover, given the strength of the available evidence, a reasonable attorney might well have chosen to prioritize the mitigation case over the direct responsibility challenge, particularly given that Wiggins' history contained little of the double edge we have found to justify limited investigations in other cases.

Had the jury been able to place petitioner's excruciating life history on the mitigating side of the scale, there is a reasonable probability that at least one juror would have struck a different balance.  

[D] Bright/Counsel for the Poor

[D.1] Summary: Poor people accused of capital crimes are often defended by lawyers who lack the skills, resources, and commitment to handle such serious matters.

[D.2] The Difference a Competent Lawyer Makes

[D.2.1] Adversary System: The process of sorting out who is most deserving of society’s ultimate punishment does not work when the most fdmtl component of the adversary system, competent representation by counsel, is missing.

[D.2.2] Examples of horrible lawyers:

(1) One lawyer’s closing argument was only 255 words long. 

(2) One lawyer represented a D over his protests by a court-appointed  lawyer who could only name two criminal law decisions: Miranda and Dred Scott.

(3) Death sentences have been imposed in cases in which defense lawyers had not even read the state’s DP statute or did not know that a capital trial is bifurcated.

(4) Appellate courts often review and decide capital cases on the basis of appellate briefs that would be rejected in a first-year legal writing course in law school.

[D.2.3] Quality of Counsel: Virtually all murders involve tragic and gruesome facts.  However, the DP is imposed in only 250 cases of the approximately 20,000 homicide that occur each year in the US.  Whether death is imposed frequently turns on the quality of counsel assigned to the accused.

[D.3] The Pervasive Inadequacy of Counsel For the Poor and the Reasons For It

There are several reasons for the poor quality of representation in these impt. cases.  Most fundamental is the wholly inadequate funding for the defense of indigents.

[D.3.1] A Lack of a Functioning Adversary System

[D.3.1.1] Govt. Advantages:

District Attnys offices have considerable expertise in the trial of criminal cases.  For example, DAs in a city in GA have been trying DP cases since the state’s current DP statue was adopted in 1973.

The specialists in the office of both the district attorneys and the AGs have at their call local, state, and when needed, federal investigative and law enforcement agencies.  They have a group of full-time experts at the crime lab and in the medical examiner’s offices to respond to crime scenes and provide expert testimony when needed.  If mental health issues are raised, the prosecution has a group of mental health professional at the state mental facilities.

In some states, on direct appeal of capital cases, specialists in the offices of the AG and DA both file briefs for the state.

[D.3.1.2] Contrast with the D’s Position:

Although SCOTUS had held that indigent Ds may be entitled to expert assistance in certain circumstances, defense attorneys often do not even request such assistance because they are indifferent or don’t know that such funds are available.

The D are often unable to investigate the case or present any expert testimony in response to the state’s fingerprint and identification technicians, ballistics expert, coroner, and medical examiner.

[D.3.2] The lack of effective indigent defense programs: There are a few different systems states use to secure representation for indigents. 

[D.3.2.1] Appointments: In many jurisdictions, judges simply appoint members of the bar in private practice to defend indigents accused of crimes.  The lawyers appointed may not want the cases, may receive little or no compensation for the time and expense of handling them, may lack any interest in criminal law, and may not have the skill to defend those accused of a crime.

[D.3.2.2] Some counties employ a contract system in which the county contracts with an attorney in private practice to handle all the indigent cases for a specified amount.  Often contracts are award to the lawyer who bids the lowest.

[D.3.2.3] Public Defenders: the employment of a group of lawyers or an org. to handle all indigent criminal cases while not engaging in any outside practice – public defenders.

Public defenders in Atlanta handle on average 530 felony cases per attorney for each year plus extraditions, probation revocation, commitment, and special hearings.

One PD represented 418 Ds in seven months.  He entered 130 guilty pleas and had at least one serious case set for trial on every single trial date during the period.  Three investigators in the PD office were responsible for more than 7000 cases per year.

There were no job opportunities in indigent defense for the young law graduates who want to become criminal lawyers. And, because of the financial incentives, most of those who have of develop good trial skills quickly move on to personal injury work or, if they remain in criminal law, the more lucrative defense of drug, pornography, and white collar crimes.

[D.3.3] Compensation of Attorneys: The wages of death

[D.3.3.1] Meager salary: In some jurisdictions, the hourly rates in capital cases may below the minimum wage or less than the overhead expenses.

AL limits compensation to 20/hr or $1000.  Compare this to private attorneys who make about $125/hr for associates and $200/hr for partners.

[D.3.3.2] Additional Costs: Lawyers who have been appointed to defend the poor in capital trials often vow never to handle another.  It is financially disastrous, emotionally draining, and for the small-town sole practioner, it may be very damaging to relations with paying clients. Even at $200 an hour, it would be difficult to attract lawyers to handle these cases.

[D.3.4] The Role of Judges: Appointment and oversight of mediocrity and incompetence

It is not secret that elected state judges do not appoint the best lawyers to defend capital cases.  Instead, studies have found that many of the attnys were appointed by judges passed on political connections, not legal ability.

The reality is that popularly elected judges, confronted by a local community that is outraged over the murder of a prominent citizen or by the facts of a crime, have little incentive to protect the const. rights of one accused in such a killing.

Trial court judges in GA have repeatedly refused to appoint or compensate the experienced attorneys who, doing pro bono representation in post-conviction stages of review, had successful won new trials for clients who had been sentenced to death.

[D.3.5] Minimal Standard of Legal Representation Tolerated in Capital Cases

[D.3.5.1] Strickland: Stating that the purposes of the effective assistance guarantee of the 6th amendment is not to improve the quality of legal representation, the Court in Strickland adopted a standard that is highly deferential to the performance of the counsel.  

To prevail on a claim of ineffective assistance of counsel, a D must (1) overcome a strong presumption that counsel’s conduct falls within the wide range of possible professional assistance, (2) show that the attny’s representation fell below an objective standard of reasonableness and (3) establish prejudice, which is defined as a reasonable probability that counsel’s errors affected the outcome.

Much less than mediocre assistance passes muster under Strickland standard.  Errors in judgment and other mistakes may readily be characterized as strategy or tactics and thus are beyond review.

[D.3.5.2] Strickland Application:

In applying Strickland, courts indulge in presumptions and assumptions that have no relation to the reality of legal representation of the poor, particular in capital cases.

[D.3.5.2.a] Presumption of Competence:

There is no basis for the presumption of competence in capital cases where the accused is represented by counsel who lacks the training, experience, skill, knowledge, inclination, time and resources to proved adequate representation in a capital case.

[D.3.5.2.b] Government Isn’t Responsible: Another premise underling Strickland is that the govt. is not responsible for and therefore unable to prevent attorney errors.  But the poor person does not choose an attorney – one is assigned by a judge or some other govt. official.

[D.3.5.2.c] Assumption of Lack of Prejudice:

There is an assumption that deficient representation makes no difference.  A lawyer may muddle thru a case with little or not preparation but it’s impossible to determine how the case might have been handled differently had he been prepared.  

For example, good negotiating skills might result in a an offer that would have otherwise been rejected.  Or there are other parts such as conducing a good voir dire examination of jurors, effective examination and cross-examination of witnesses and presenting well-reasoned and persuasive closing arguments.

Even at the mitigation level: the right to have any of the diverse frailties of humankind taken into account is meaningless if the accused is not provided with counsel capable of finding and effectively presenting mitigation circumstances.

[D.3.5.3] Vise-Grip for Ds: courts refuse to address const. violations because counsel did not preserve them, but counsel’s failure to recognize and raise those issues is not considered deficient legal assistance.

[D.4] Failure To Keep the Promise of Gideon
The right to counsel is essential to protect all other rights of the criminally accused.  Yet this most fundamental right has received the least protection.  Nevertheless, many members of the judiciary and the bar stand by looking the other way.

[D.4.1] Minimal reforms in response to a major crisis

[D.4.1.1] Ignoring Repeated Studies: In AL, reports over 11 years pointed out the many defects in representation of indigent Ds.  Judges, court administrators, and the bar have recommended reform.  And yet, none have been made.

[D.4.1.2] Affirming Sub-par Payment:  

South Carolina struck down the state’s statutory limitations on compensation of appointed counsel in capital cases.  The court dismissed the fee limitations in the context of the legal professions’ traditional and historic role in the general society.  It is a role anchored to the postulate that the practice of law is not a marketplace business but rather a professional dedicated to service.  The court held that the appointed attny should not expect to be compensated at market rate, rather at a reasonable but lesser rate to be fixed by the court’s discretion.

One would hope that such an undesirable assignment as defending a person in a capital case would be compensated at greater than market rates, no less.  In civil rights cases, undesirably of a case is a factor used to multiple or enhance an attorney’s fee award.

[D.4.1.3] Encouraging More Charity:  Many states encourage lawyers to step up and represent these clients.  But it is the const. duty of the state, not members of the legal service to offer charity, to provide indigent Ds with counsel.

Though it is desirable for more members of the legal profession to shoulder their ethical obligations to provide legal assistance for the poor, the defense of capital cases often requires more expertise, commitment and resources than individual lawyers are able to offer.

Moreover, to ask for such major sacrifices for such an overwhelming and thankless job as defending a capital case from a few members of the profession is unreasonable.

[D.4.2] The Politics Of Crime and the Lack Of Leadership to Remedy the Situation

[D.4.2.1] What it really takes to fix the system:

A working adversary system will never be achieved unless defender organization are established and properly funded to employ lawyers at wages and benefits equal to what is spent on the prosecution, to retain expert and investigative assistance, to assign lawyers to capital cases to recruit and support lawyers and to supervise the performance of counsel defending capital cases.

Because defending capital defendants is such a thankless and political sour job, then the lawyers are going to have to be compensated extra to draw them to the job.

Adequate representation and fairness will never be achieved so long as it is accepted that states can pay to prosecute a capital case without paying to defend one.

[D.4.2.2] The Role/Participation of AGs:

There was a time when the US AGs took a leadership role and filed a brief on behalf of the defendant in Gideon.

Instead, in response to findings by federal courts of const. violations in state capital cases, prosecutors have urged for stricter enforcement of procedural default rules to avoid dealing with the violations, not better counsel to avoid those unconst. trials in the first place.

Many state AGs argue that efforts to improve the representation of those accused is tantamount to steps to repeal the DP.

[D.4.2.2] The Participation of the DOJ:

Now the DOJ says that the current problems in capital cases are not caused by the quality of representation and that the focus of capital cases should be on the guilt or innocence of the D and the sentences that should received and not how many seminars a defense attny has attended, how well he is paid, and other collateral matters.
[D.4.2.3] Lack of representation: There is no lobby for these people.  There is nobody that pushes for political reform.

[D.4.2.4] Just too expensive:  States argue that they just don’t have the money to fund a better defense program.  If a local court cannot comply with the most fundamental safety guard of the const. by providing a capable attorney to one whose life is at stake, it should not be authorized to use the DP.

[D.5] The need for individual response and limits on the power of the courts

[D.5.1] Moral Commitment: The way in which we choose those who will die reveals the depth of moral commitment among the living.

[D.5.2] Response of Defense Lawyers: It is hard to imagine how a member of the legal profession could make a great difference than by saving a client from execution.  Lawyers must not only respond, but in doing so, they must litigation aggressively the right to adequate compensation, to the funds necessary to investigate, and for the experts needed to prepare and present a defense.

Attnys should frankly declare their ability to render effective assistance.

[D.5.3] Response of prosecutors: One might hope that some prosecutors, who recognize a higher calling in seeing that justice is done and making the adversary system work than in simply getting convictions and death sentences against inept lawyers, will add their voices regarding the need for adequate representation and limits on the power of the courts.

[D.5.4] Restraints on judicial power:

A very high quality of counsel should not only be the goal, but the reality before a jurisdiction is authorized to take life.

No person in the criminal courts accused of any crime should receive the sort of representation that is found acceptable in the criminal courts in this nation today, but it is particularly indefensible in case where life is at stake.

[E] Ake v. Oklahoma (1985)

[E.1] Facts:

D’s behavior at arraignment, and in other prearraignment incidents at the jail, was so bizarre that the trial judge, sua sponte, ordered him to be examined by a psychiatrist "for the purpose of advising with the Court as to his impressions of whether the Defendant may need an extended period of mental observation."   After a psychiatrist examination, Ake was diagnosed as a probable paranoid schizophrenic.  He was committed to a state hospital to be examined with respect to his "present sanity," i.e., his competency to stand trial.  The hospital reported that he was not competent to stand trial.

At a pretrial conference in June, Ake's attorney informed the court that his client would raise an insanity defense.   To enable him to prepare and present such a defense adequately, the attorney stated, a psychiatrist would have to examine Ake with respect to his mental condition at the time of the offense.

The trial judge rejected counsel's argument that the Federal Constitution requires that an indigent defendant receive the assistance of a psychiatrist when that assistance is necessary to the defense, and he denied the motion for a psychiatric evaluation at state expense.
[E.2] Issue: as an indigent defendant, should D have been provided the services of a court-appointed psychiatrist to determine his sanity at the time of the crime?
[E.3] Holding: 

Yes.  When a defendant has made a preliminary showing that his sanity at the time of the offense is likely to be a significant factor at trial, due process requires that a state provide access to a psychiatrist's assistance on this issue, if a defendant cannot otherwise afford one.

The court reversed and remands for a new trial.

[E.4] Reasoning:

[E.4.1] Fair Defense:

This Court has long recognized that when a State brings its judicial power to bear on an indigent defendant in a criminal proceeding, it must take steps to assure that the defendant has a fair opportunity to present his defense.

A criminal trial is fundamentally unfair if the State proceeds against an indigent defendant without making certain that he has access to the raw materials integral to the building of an effective defense.  

[E.4.2] Examples of Rights already Extended:

(1) Once a State offers to criminal defendants the opportunity to appeal their cases, it must provide a trial transcript to an indigent defendant if the transcript is necessary to a decision on the merits of the appeal, (2) an indigent defendant may not be required to pay a fee before filing a notice of appeal of his conviction, (3) that an indigent defendant is entitled to the assistance of counsel at trial, (4) and on his first direct appeal as of right (5) and that such assistance must be effective (Strickland) and (6) we extended this principle of meaningful participation to a "quasi-criminal" proceeding and held that, in a paternity action, the State cannot deny the putative father blood grouping tests, if he cannot otherwise afford them.

[E.4.3] Test Applied & Elements:

In this case we must decide whether, and under what conditions, the participation of a psychiatrist is important enough to preparation of a defense to require the State to provide an indigent defendant with access to competent psychiatric assistance in preparing the defense. 

Three factors are relevant to this determination:

[E.4.3.1] Private Interest: the private interest that will be affected by the action of the State.   

[E.4.3.2] Govt. Interest: the governmental interest that will be affected if the safeguard is to be provided. 

[E.4.3.3] Probable Value: the probable value of the additional or substitute procedural safeguards that are sought, and the risk of an erroneous deprivation of the affected interest if those safeguards are not provided. 

[E.4.4] Application of Test to the Facts Here:

[E.4.4.1] Private Interest: The private interest in the accuracy of a criminal proceeding that places an individual's life or liberty at risk is almost uniquely compelling.

[E.4.4.2] State Interest: 

[E.4.4.2.a] Money: Oklahoma asserts that to provide Ake with psychiatric assistance on the  record before us would result in a staggering burden to the State.   

We are unpersuaded by this assertion.   Many States, as well as the Federal Government, currently make psychiatric assistance available to indigent defendants, and they have not found the financial burden so great as to preclude this assistance. 
[E.4.4.2.b] Prevailing: The State's interest in prevailing at trial--unlike that of a private litigant--is necessarily tempered by its interest in the fair and accurate adjudication of criminal cases.   

[E.4.4.3] Probable Value:

These statutes and court decisions reflect a reality that we recognize today, namely, that when the State has made the defendant's mental condition relevant to his criminal culpability and to the punishment he might suffer, the assistance of a psychiatrist may well be crucial to the defendant's ability to marshal his defense. 

It is "a virtual necessity if an insanity plea is to have any chance of success."

[E.4.5] Ex parte showing required:

A defendant's mental condition is not necessarily at issue in every criminal proceeding, however, and it is unlikely that psychiatric assistance of the kind we have described would be of probable value in cases where it is not.   The risk of error from denial of such assistance, as well as its probable value, is most predictably at its height when the defendant's mental condition is seriously in question.   When the defendant is able to make an ex parte threshold showing to the trial court that his sanity is likely to be a significant factor in his defense, the need for the assistance of a psychiatrist is readily apparent.

[E.4.6] Also applies to sentencing:

Ake also was denied the means of presenting evidence to rebut the State's evidence of his future dangerousness.

Without a psychiatrist's assistance, the defendant cannot offer a well-informed expert's opposing view, and thereby loses a significant opportunity to raise in the jurors' minds questions about the State's proof of an aggravating factor.

On the record before us, it is clear that Ake's mental state at the time of the offense was a substantial factor in his defense, and that the trial court was on notice of that fact when the request for a court-appointed psychiatrist was made.   

[F] Barbour v. Haley, Brief of Appellants
[F.1] Introduction:

[F.1.1] The Claims: P argued that under the 6th/8th/14th amendments, death-sentenced inmates have a right to counsel which requires the State to provide attorneys to represent them in preparing state post-conviction challenges to their convictions and sentences.

Or alternatively, under AL’s current death-row conditions and post-convictions practices, the 14th amendment right of access to the courts requires the State to provide attorneys to represent them or the state must provide them with some lesser assistance or relief from state-created obstacles that disable them from obtaining meaningful consideration of potentially meritorious post-conviction challenges to their convictions and sentences.

[F.1.2] The Ps: P are 40 unrepresented death-row inmates who are at risk of missing the one-year federal statue of limitations that the AEDPA imposed on federal habeas corpus petitions.

These problems have produced a situation in which 21 AL inmates are already at risk of execution without any federal habeas review of any sort if they are unable to draft and file federal habeas petitions within one week – and for ten of the inmates, less than two days.

[F.1.3] Relevant Background:

The statute of limitations for state post-conviction proceedings has been decreased to one year (called “Rule 32” proceedings).

The one-year statute of limitations prescribed by the AEDPA runs concurrently with the one-year state of limitations now prescribed by Rule 32 and is tolled only if and when a state post conviction petition is filed.

77% of the death sentences in AL were overturned in appellate and post-conviction proceedings in 1973-1995.

Currently 29 of the 37 states that adminster thte DP require the appointment of counsel for death-row prisoners in state postconviction proceedings.  This is a national consensus!

[F.2] Right of Access:

Access means an adequate opportunity to obtain consideration of potentially valid post conviction claims on the merits, not an empty ritual in which prisoners are permitted to file papers that are then dismissed on procedural grounds for failure to comply with technical requirements that a prisoner cannot practicably meet.  

AL has created a post conviction process so complex that death-sentenced inmates cannot safety traverse it without legal assistance.

The result is not only to deny them state post-conviction process but also to tangle them in a web of procedural defaults that causes them to forfeit federal habeas corpus review which would have been available to them if AL had no state post conviction procedure at all.

All of the death-row inmates who have succeeded in challenging their convictions and death sentences in AL have been assisted by counsel.

[F.3] AL vs. Rest of States:

[F.3.1] AL Doesn’t provide inmates with any aid in filing post-conviction papers:

Unlike other jurisdictions in this Circuit, AL has no state-supported agency to furnish post-conviction representation, and no statewide public defender office to aid indigent death-sentences prisoners to investigate, research, prepare and file post conviction papers.

The States – apart from AL – overwhelmingly concur in the consensus that such proceedings are an integral part of the safeguards that must be built into any system of capital prosecution and that the safeguards cannot be made adequate if indigent death-sentenced inmates are left to prepare and present post conviction cases on which their lives depend without an attorney’s assistance.

Since 1997, 95 AL death-row inmates have filed state post conviction proceedings.  The State provided counsel to just one of these intimates prior to filling – and that was to an inmate who was actively seeking the DP.

AL does not recruit volunteer counsel for condemned inmates or provide any funding to private orgs. That attempt to recruit counsel for condemned inmates.

Also, AL caps the compensation for appointed post conviction counsel at 1K. But a case will typically take hundreds of hours of work.  Lawyers have to choose to work for less than the federal minimum wage or not to work the number of hours necessary to prepare an adequate post conviction case.  Unfortunately, money realities make attorneys choose the later.

[F.3.2] AL’s post-conviction law is procedurally complex:

The problems created by AL’s failure to provide any sort of legal assistance to its inmates are compounded by its insistence on mainlining a post conviction process barricaded by mazes of complex procedural and substantive rules that the typical death-row inmate cannot navigate unaided.

The technical details that must be properly pleaded to avoid immediate or eventual dismissal with prejudice are of at least two kinds.  First, a Rule 32 petition must set forth factual allegations showing that the claims it contains are not barred by six overlapping issue-preclusions rules; then it must set forth factual allegations sufficient to state a substantive claim for relief with the requisite clarity.

[F.3.2.1] Effect of the Preclusion Rules:

These provisions mean that only claims petitioners can raise under rule 32 are claims that have never been identified or shaped by an attorney.  And the petitioner not only has to identify and shape such claims unassisted but understand and explain how each claim escapes the bars of the six issue-preclusion rules.  This typically involved demonstrating how trial or appellate counsel’s failure to raise the claim constituted ineffective assistance of counsel under the intricate doctrines of Strickland – a task that is likely to be far beyond an inmate.

[F.3.2.2] Double Edged Sword: The State’s denial of legal assistance to inmates in the preparation of their state post-conviction papers has  caused unrepresented Rule 32 petitioners to suffer: (1) the preclusion and dismissal of potentially meritorious claims in state and federal courts and (2) prejudice resulting from rushed drafting and filing of federal post-conviction petitions to meet rapidly approaching statute-of-limitations deadlines that were truncated because of the failures of the state post conviction process.

[F.3.3] Affects Federal Rights:

This is to deprive them of a federal habeas corpus forum because the exhaustion of state remedies is a precondition of recourse to federal habeas, and AL’s Rule 32 remedy operates as a trap to ensnare these prisoners in procedural defaults that bar their claims in federal court.

The federal statute of limitations is not tolled unless and until a state post-conviction petition is filed.  Thus, even if the inmates file their Rule 32 petitions with volunteer counsel before the state SOL has expired, they typically will have very little time remaining to draft and file their federal habeas petitions.

[F.3.4] Time Lost Searching for Representation:

The loss of the time spent searching for counsel prejudices these death-row inmates in both state post conviction proceedings and federal habeas.

[F.3.5] Murrary v. Giarranto:
Kennedy concurred only in the judgment and not the plurality.  His limited conclusion was premised on two features of VA’s proceedings that are notably different here: (1) no prisoner in VA had been unable to obtain counsel to retain him in post-conviction proceedings and (2) VA’s prison system was staffed with institutional lawyers to assist in preparing petitions for post-conviction relief.  This isn’t true in AL.

[F.3.5.1] AEDPA: Additionally, the AEDPA was passed after Giarratano.  The AEDPA fundamentally altered the relationship between state post-conviction process and federal habeas corpus by restricting the scope of review in federal habeas to whether state-court decisions on the merits of federal claims to const. claims: (1) are contrary to or (2) involve an unreasonable application of SCOTUS precedent or are based upon an unreasonable determination of the facts in light of the evidence presented in the State court proceeding.  

These restrictions mean that federal habeas is no longer a cure-all for mistakes of law and fact committed in state post conviction proceedings.  When a state post conviction court gets the law or facts wrong today because an unrepresented state prisoner is unable to present his or her case effectively to the state judiciary, that error will remain uncorrected and will kill a death-sentenced inmate in the end, whatever the quality of legal assistant that the federal courts may later given him or her, unless the state-court decision was unreasonable on the evidence presented to it.

This is particularly problematic in light of the AL practice of state judges in Rule 32 proceedings to adopt the factual findings and proposed orders prepared by the AL Attny General without independent consideration.  The AG’s office uses these orders to dispose of Rule 32 petitioners’ claims in a way that creates substantive and procedural bars to consideration of the claims in subsequent federal habeas proceedings, including apparent state—court findings of fact that resolve all factual disputes against the petitioners.

Furthermore, AEDPA has enacted a one-year federal habeas statute of limitations that did not exist at the time of Girratano, and AL has adopted a separate Rule 32 SOL when VA had none.

[IX] State Postconviction Proceedings, Juror Misconduct and the Anti-Terrorism and Effective Death Penalty Act

[A] Introduction

[A.1] Doctrinal Summary

[A.2] Lecture Key Points:

[A.2.1] Jury Misconduct:

Jury misconduct is a claim that the jury did something violative of the defendant’s rights.  The defense couldn’t challenge this during the trial because s/he won’t be aware of it.  It therefore couldn’t be brought in box 2 without a factual predicate in box 1.  Thus the first time it can be brought is box 4.

Jury misconduct is typically a state issue and thus must be resolved in box 4 and 5 – thus habeas review of the decision regarding misconduct is not available. Sometimes claims regarding the bailiff could be federal claims and could be resolved in 7 and 8.

[B] Freeman v. State, 605 So.2d 1258 (Ala.Cr.App. 1992)

[B.1] Facts:

D was convicted of murder/sentenced to death.  D sought post-conviction relief because the jury foreman failed to reveal during voir dire that he was former police officer.

[B.2] Holding: that jury foreman's failure to reveal during voir dire that he was former police officer was prejudicial error which required retrial.

[B.2.1] Procedural Bar?:

The state argued that the trial court should have never reached the merits of Freeman's claim concerning the failure of the prospective juror to truthfully answer a question posed to him on voir dire.    Specifically, the State contends that this issue was procedurally barred because it should have been raised at trial or on direct appeal and was not.

The court rejects this position because defense counsel was not aware of this fact during the time of trial or at the time of direct appeal.

Freeman's allegation concerning the juror constitutes newly discovered evidence and, therefore, it was not procedurally barred by Rule 32.2(a)(4) and (5).

[B.2.2] Merits of Juror Misconduct Claim:

It is fundamental to our system of impartial justice that " '[p]arties have a right to have questions answered truthfully by prospective jurors to enable them to exercise their discretion wisely in exercising their peremptory strikes.' "

The measuring stick to be applied is whether the action of the juror " 'might have unlawfully influenced' " the verdict. "This test casts a 'light burden' on the defendant."

The juror in this case not only served on the jury but was elected foreman.  In addition, the juror testified during the evidentiary hearing that he had handled cases of child abuse and child sexual abuse while he was a police officer and that he had testified in court many times in such cases on behalf of the prosecution.

It doesn’t matter if the evidence is “overwhelming” against the D.  The question is whether a substantial right of the D has or probably has been adversely affected.

[C] Juror Misconduct, Alabama Capital Post-conviction  Manual

A new trial is warranted when a juror’s misconduct prejudiced the D.

Prejudice: this is a state law claim so it varies but it’s often a substantial probability that it impaired the jury’s decision-making; it’s not outcome specific – they don’t want you to be able impeach the jury’s decision.  This is easier than Brady and ineffective counsel prejudice standard.  It’s less dependent on actual evidence.  You just need a reasonable probability.

[C.1] Types of Misconduct:

There are three broad categories of misconduct: (1) juror considerations of extraneous evidence; (2) outside and third-party influences on jurors and (3) juror failure to respond honestly during voir dire.
[C.1.1] Extraneous Evidence: includes the bible, dictionary definitions, legal reference materials, personal knowledge that has not been acquired thru the criminal process, ex parte communications with the trial judge, juror experiments, visits to the crime scene, communications with third parties and racial prejudice.

[C.2] Evidence that Impeaches the Jury’s Verdict:

The following kinds of evidence are widely consider to be verdict-impeaching evidence: (a) testimony concerning jurors’ use of drugs and alcohol during the deliberations or even during trial, (b) evidence that the jurors misunderstood the court’s instructions and (c) evidence that a juror yielded to coercion from other jurors in reach verdict.

In most Jxs, you cannot bring in evidence via testimony about the juror about his/her mental state during the trial. However, jurors may testify as to the misconduct in others of the jury’s presence or hearing, or about the outside influences brought to bear on them.

[C.3] The Prejudice Requirement
Knowing the prejudice standard is the key to juror misconduct litigation – this varies from district to district.  The prejudice standard may be presumed prejudice, (b) a rebuttable presumption of prejudice, (c) potential prejudice (this is common in a lot of jxs), (d) actual prejudice, (f) or any other blend that the state court can think up.

[C.4] Juror Interviews: Checking your state rules, statutes, and canons of professional responsibility
Some states prohibit juror interviews, other states require leave of court, still others require advance notice to the local prosecutor and some have no rules at all.  Be sure you know these.

[C.5] Illustrations of Successful Juror Misconduct Claims

1. independent legal research as extraneous evidence

2. religion as extraneous evidence

3. ex parte communications with trial judge or prosecutor

4. improper communications with bailiffs, court personnel or witnesses

5. improper communications with other third parties

6. bribery or intimidation of jurors

7. extraneous evidence about scene

8. extraneous evidence from juror experiments

9. exposure to news items during trial

10. other extraneous evidence

11. racial or ethnic prejudice as extraneous influence

12. failure to answer, or to answer truthfully, voir dire
13. premature deliberations

14. alternate jurors involved in deliberations

15. sleeping, intoxicated or incompetent jurors

16. jurors absent during deliberations

17. bartered verdicts

18. other grounds for reversal

19. jury misconduct and the AEDPA

20. access to jury data

[D] Coleman v. Thompson (1991)

[D.1] Facts:

His new attorneys took up his case at Box 4.  They presented a very coherent case about inefficient counsel etc. and the state PC court denied relief.  They appealed to Box 5.  However, they didn’t file until 33 days after the resolution in Box 4.  The Appeal Court refused to hear it because it’s procedurally barred (must be within 30 days).  They filed in box 7, habeas, arguing that he shouldn’t be denied substantive review because we were a couple of days late.
[D.2] Issue:

It concerns the respect that federal courts owe the States and the States' procedural rules when reviewing the claims of state prisoners in federal habeas corpus.
[D.3] Holding:

(1) presumption that state court decision was based on federal grounds did not apply to dismissal of petitioner's state court appeal, so as to permit federal habeas review;  (2) dismissal of state court appeal was based on independent state grounds;  (3) counsel's failure to file timely notice of appeal in state court did not excuse procedural default so as to permit habeas review;  and (4) petitioner did not have constitutional right to counsel on appeal from state habeas trial court judgment.
[D.4] Reasoning:

[D.4.1] Independent/Adequate Test:

This Court will not review a question of federal law decided by a state court if the decision of that court rests on a state law ground that is independent of the federal question and adequate to support the judgment.

To understand the reason for this rule, one must look at the function of direct appeals and habeas.

[D.4.1.1] Direct Appeal:

In the direct appeal context, this Court has no power to review a state law determination that is sufficient to support the judgment, and thus resolution of any independent federal ground for the decision could not affect the judgment and would therefore be advisory.

When this Court reviews a state court decision on direct review; it is reviewing the judgment; if resolution of a federal question cannot affect the judgment, there is nothing for the Court to do.

[D.4.1.2] Habeas Review: When a federal district court reviews a state prisoner's habeas corpus petition, it must decide whether the petitioner is "in custody in violation of the Constitution or laws or treaties of the United States." The court does not review a judgment, but the lawfulness of the petitioner's custody.
In the habeas context, the application of the independent and adequate state ground doctrine is grounded in concerns of comity and federalism. Without the rule, a federal district court would be able to do in habeas what this Court could not do on direct review; habeas would offer state prisoners whose custody was supported by independent and adequate state grounds an end run around the limits of this Court's jurisdiction and a means to undermine the State's interest in enforcing its laws.

[D.4.1.3] Exhaustion: This Court has long held that a state prisoner's federal habeas petition should be dismissed if the prisoner has not exhausted available state remedies as to any of his federal claims.  This includes mixed petitions: some exhausted claims and some still live.

A habeas petitioner who has failed to meet the State's procedural requirements for presenting his federal claims has deprived the state courts of an opportunity to address those claims in the first instance.   A habeas petitioner who has defaulted his federal claims in state court meets the technical requirements for exhaustion; there are no state remedies any longer "available" to him.

In the absence of the independent and adequate state ground doctrine in federal habeas, habeas petitioners would be able to avoid the exhaustion requirement by defaulting their federal claims in state court.

[D.4.2] Applying the Independent/Adequate Grounds Test:

It is not always easy for a federal court to apply the independent and adequate state ground doctrine.   State court opinions will, at times, discuss federal questions at length and mention a state law basis for decision only briefly.   In such cases, it is often difficult to determine if the state law discussion is truly an independent basis for decision or merely a passing reference.

[D.4.2.1] Presumption of Jx: When it is unclear whether the state relied on federal law, district courts are to presume that it did not and accept Jx over the habeas petition.  A court can avoid this presumption by clearly stating that its decision does not rely on federal law.

“[W]hen a state court decision fairly appears to rest primarily on federal law, or to be interwoven with the federal law, and when the adequacy and independence of any possible state law ground is not clear from the face of the opinion, we will accept as the most reasonable explanation that the state court decided the case the way it did because it believed that federal law required it to do so.”

Harris applied this presumption to habeas review (see above).

[D.4.2.1.a] When does the presumption apply?  It only applies only in those cases in which " 'it fairly appears that the state court rested its decision primarily on federal law.' "

In those cases in which it does not fairly appear that the state court rested its decision primarily on federal grounds, it is simply not true that the "most reasonable explanation" is that the state judgment rested on federal grounds.

[1] Reason for narrow presumption: A broad presumption would also put too great a burden on the state courts.   It remains the duty of the federal courts, whether this Court on direct review, or lower federal courts in habeas, to determine the scope of the relevant state court judgment.   We can establish a per se rule that eases the burden of inquiry on the federal courts in those cases where there are few costs to doing so, but we have no power to tell state courts how they must write their opinions.

[D.4.2.1.b] Does the presumption apply here?: No.  The Harris presumption does not apply here.   Coleman does not argue, nor could he, that it "fairly appears" that the Virginia Supreme Court's decision rested primarily on federal law or was interwoven with such law.

[D.4.3] Exemption for a “Adequate and Independent” State PROCEDURAL rule?:

In all cases in which a state prisoner has defaulted his federal claims in state court pursuant to an independent and adequate state procedural rule, federal habeas review of the claims is barred unless the prisoner can demonstrate cause for the default and actual prejudice as a result of the alleged violation of federal law, or demonstrate that failure to consider the claims will result in a fundamental miscarriage of justice.  

[D.4.3.1] “For Cause”: "cause" under the cause and prejudice test must be something external to the petitioner, something that cannot fairly be attributed to him: 

For example, "a showing that the factual or legal basis for a claim was not reasonably available to counsel, ... or that 'some interference by officials' ... made compliance impracticable, would constitute cause under this standard."

[D.4.3.2] Is there an exemption here?:

No.  D cannot show for cause.

D maintains that there was cause for his default.   The late filing was, he contends, the result of attorney error of sufficient magnitude to excuse the default in federal habeas.

So long as a defendant is represented by counsel whose performance is not constitutionally ineffective under the standard established in Strickland, we discern no inequity in requiring him to bear the risk of attorney error that results in a procedural default.  However, there is no const. right to an attny in state post-conviction proceedings (Giarrantano), so a petitioner cannot claim constitutionally ineffective assistance of counsel in such proceedings.

In other words, it is not the gravity of the attorney's error that matters, but that it constitutes a violation of petitioner's right to counsel, so that the error must be seen as an external factor, i.e., "imputed to the State."

[E] The Anti-Terrorism and Effective Death Penalty Act of 1996: see attached and below
[X] The Anti-Terrorism and Effective Death Penalty Act of 1996

[A] The AEDPA Itself

[A.1] Habeas Rules Prior to AEDPA

(1) No SOL, (2) you have to show a constitutional right has been violated, (3) the claims had to have been exhausted though before you came to federal court.  

A lot of people felt that state courts were a joke so habeas was a way to enforce federal rights.  However, in the 70s and 80s, the Court began to enforce procedural default doctrine and would not review these claims on the federal level unless you showed cause and prejudice.  This really shut down review in a lot of cases. 

After the OK City bombing, the fear related to terrorism, allowed politicians to convince reluctant congresspersons that restricting habeas corpus made sense.  With the current habeas law, the victims of the OK City bombing would never get justice.  At the time, there was a sense that you couldn’t challenge this because of all the emotional ties to the issue.

[A.2] Elements of the AEDPA

There are six impt new rules:

[A.2.1] Statute of Limitations: (28 USC § 2244(d)(1))

The habeas petition must be filed within 12 months of completing the direct appeal process (column 1).  This includes a 90-day buffer to allow you to file in box 3.  So you can either not file and get 90-days before the SOL begins or you should file your petition on the 89th day.

The SOL is tolled while you are in the PC process (column 2).  It doesn’t matter how long you are in boxes 4-6 (the federal govt. didn’t want to curb the state’s ability to adjudicate your claims).  But if you file improperly, though, then the state can argue that the SOL didn’t toll because you weren’t actually there.

If there is a new rule recognized then the SOL shall run only from the day that the rule was initially recognized by SCOTUS.  

For example, there’s a 14 year old in prison for life who hasn’t had a trial for over two years.  If Roper (prohibiting child executions) is retroactive (that is it satisfies one of the two Teague exceptions because it’s putting certain conduct out of the state’s power to const. pursue or else a bedrock principle), then the SOL restarts.  The D has one year after Roper to file his habeas petition.

This helps the death penalty sentence to be more “final.”

[A.2.2.1] Examples:

Say we lose in box 1 and 2 and get sentenced with the DP.  So then we decide to bring our new case in box 7 because the judges aren’t state elected judges and probably better for us.  If you aren’t in court, then your clock is ticking.  If it takes you 8 months to file your state post-conviction appeal then you still have 4 months left after you come out of box 5 to file your federal habeas petition. 

The SOL doesn’t toll when you appeal to SCOTUS in box 6.  This isn’t a mandatory review of petition between those boxes so the time keeps ticking.  You probably don’t want to bother with this then and instead file your habeas petition immediately. But you may not be able to get to box 7 though if you lose all the time before box 4.  Thus, you will have to go thru and hope for box 6 since you can’t go past that at all.

[A.2.2] Certificate of Appealability: (§ 2253(c)(3))

AEDPA changed the preexisting practice by requiring the petition establish right to appeal for each appellate claim rather than the case as a whole.

You need the court in box 7 (or if they say no you can appeal that to 8) to conclude that you have an issue that is a constitutional right that could be appealed.  It has to be meritorious. Without this certificate, you don’t get an appeal.  This limits “frivolous appeals.”

The denial of a COA on the first habeas petition is appealable.

[A.2.3] Exhaustion: (§ 2254(b)(2) & 2244(b)(3))

(b)(2) changing preexisting practice by authorizing federal court to respond to failure to exhaust state remedies by denying claim on merits instead of dismissing without prejudice

(b)(3) changing preexisting practice by limiting judicial findings of waiver to cases in which state expressly waives defense

This was always a requirement but now it’s not the state’s burden to assert that the claims aren’t exhausted.  The court must conduct an independent review to be sure that the claims are exhausted before they review the merits.  If EACH of the claims hasn’t been full exhausted then they must dismiss the case with prejudice (mixed petitions are fatal).  Your unexhausted claims must be dismissed unless the court determines that they are without merit and then they can deny the petition.

This makes pro se filings really risky.  If your claims were dismissed without prejudice from the state courts then they aren’t exhausted.  If you file in federal court then your claims will be dismissed.

There are two impacts to this: (a) the state court will probably rule in the same way and be influenced by the federal court denial and (b) you can never bring again in the federal court.

[A.2.4] Standard of Review: (§ 2254(d)(1))

(limiting federal habeas corpus relief to cases in which state court’s adjudication of claim either was contrary to or involved an unreasonable application of clear established SCOTUS law)

Prior to the AEDPA, fact-findings by a state court in boxes 1,2,4,5 were presumed correct but legal findings were reviewed de novo. Now he DC doesn’t have to conclude simply that the state court got it wrong and that your rights were violated but that it’s treatment of the issue was unreasonable or unreasonably/arbitrarily applied the facts.  This is a much higher standard.  

This changes how we litigate in state court because we want the judge to include unreasonable conclusions in the record that the federal court has jurisdiction to challenge.

For example, the state court decided that there was no Batson claim because the judge was black.  The federal court decided that that wasn’t a reasonable thing to consider.

A federal court's collateral review of a state-court decision must be consistent with the respect due state courts in our federal system.  Where 28 U.S.C. §  2254 applies, our habeas jurisprudence embodies this deference.  Factual determinations by state courts are presumed correct absent clear and convincing evidence to the contrary, §  2254(e)(1), and a decision adjudicated on the merits in a state court and based on a factual determination will not be overturned on factual grounds unless objectively unreasonable in light of the evidence presented in the state-court proceeding,

[A.2.5] Successive Petitions:
You used to be able to file a second habeas petition when new issue arises.  Now you can’t unless you met the exception.  Typically the only thing you can file here is Brady claims – evidence that was suppressed by the state.

The exception is that there must be factual innocence and a new claim that could not have been raised previously. These successive petitions are limited to those that contain newly discovered evidence that would seriously undermine the jury’s verdict or that involve new const. rights that have been retroactively applied by SCOTUS (not federal district/circuit courts)

The form of nonretroactivity rule that appears in AEDPA's successive petition provision is more restrictive than the Teague formulation in that it prevents successive petitioners from gaining the benefit of new rules announced by a federal circuit or district court.

Now, you have to file first in the appeals court (a panel of three) and they must issue the certification and note that you meet the factual innocence requirement before your case can be taken to the district court. Then the DC court has to authorize your filing.  Thus two panels act as gatekeepers before the merit of your claim is ever heard. This decision of whether or not to give you a second habeas by the appeals court cannot be appealed.

[A.2.6] Statute of Limitations Limitation

States can decrease the SOL if they provide counsel; only relates to the DP but so far no states have taken it.

Provide people with lawyers as an incentive to improve the reliability of the process in exchange for a shortened time period.  This relates only to the DP.
[B] Rules Governing Habeas Corpus, 28 U.S.C. § 2254

see attached

[C] Stone v. Powell (1976) 

[C.1] Facts: D’s been arguing since trial that the evidence proving his guilt was obtained unconstitionally under the 4th amendment.  Nobody ever gave him relief.  Now he challenges it again as a federal habeas claim.  The state appealed.

[C.2] Issue: Can a D bring a 4th amendment claim to federal court via habeas review?

[C.3] Holding: No; where the state had provided an opportunity for full and fair litigation of a Fourth Amendment claim, a state prisoner could not be granted habeas corpus relief on the ground that evidence obtained through an unconstitutional search and seizure was introduced at his trial, in that, in this context, the contribution of the exclusionary rule, if any, to the effectuation of the Fourth Amendment was minimal as compared to the substantial societal costs of applying the rule.
[C.4] Reasoning:

[C.4.1] Habeas Review of Non-Constitutional Claims Unavailable:

Despite the expansion of the scope of the writ, there has been no change in the established rule with respect to nonconstitutional claims. The writ of habeas corpus and its federal counterpart,"will not be allowed to do service for an appeal." For this reason, nonconstitutional claims that could have been raised on appeal, but were not, may not be asserted in collateral proceedings. Even those nonconstitutional claims that could not have been asserted on direct appeal can be raised on collateral review only if the alleged error constituted a fundamental defect which inherently results in a complete miscarriage of justice

[C.4.2] Purpose of the Exclusionary Rule:

The exclusionary rule was a judicially created means of effectuating the rights secured by the Fourth Amendment and later the exclusionary rule was held applicable to the States in Mapp v. Ohio (1961).

Early on SCOTUS suggested that the exclusion of illegally seized evidence is justified to prevent “tainting of the judical process” but this reason wasn’t carried into Mapp (if this was a real rationale, then the judge would have to sua sponte exclude evidence illegally obtained and the court has never held that).  Instead, the exclusionary rule is preventive not remedial.  Its purpose is to deter to compel respect for the constitutional guaranty in the only effectively available way by removing the incentive to disregard it.
[C.4.2.1] Not a personal right: Post-Mapp Decisions have established that the rule is not a personal constitutional right. It is not calculated to redress the injury to the privacy of the victim of the search or seizure, for any "(r)eparation comes too late."  Remember: this is a judicially created remedy!

[C.4.3] Qualities of the Exclusionary Rule:

The exclusionary rule is NOT absolute, for examples:

[C.4.3.1] Grand Jury Proceedings:  SCOTUS has refused to extend the exclusionary rule that far in the past.

[C.4.3.2] Perjury: SCOTUS has refused to exclude illegally obtained evidence regarding perjury into the courtroom – the interests safeguarded by the exclusionary rule were outweighed by the need to prevent perjury and to assure the integrity of the trial process.

[C.4.3.3] Standing: The balancing process at work in these cases also finds expression in the standing requirement. Standing to invoke the exclusionary rule has been found to exist only when the Government attempts to use illegally obtained evidence to incriminate the victim of the illegal search.

[C.4.4] The Costs of the Exclusionary Rule:

(1) the focus of the trial, and the attention of the participants therein, are diverted from the ultimate question of guilt or innocence that should be the central concern in a criminal proceeding, (2) the physical evidence sought to be excluded is typically reliable and often the most probative information bearing on the guilt or innocence of the defendant. (3) Application of the rule thus deflects the truthfinding process and often frees the guilty. (5) The disparity in particular cases between the error committed by the police officer and the windfall afforded a guilty defendant by application of the rule is contrary to the idea of proportionality that is essential to the concept of justice. and (6) if applied indiscriminately it may well have the opposite effect of generating disrespect for the law and administration of justice.
[C.4.5] Questionable Conclusion:

The additional contribution, if any, of the consideration of search-and-seizure claims of state prisoners on collateral review is small in relation to the costs. To be sure, each case in which such claim is considered may add marginally to an awareness of the values protected by the Fourth Amendment. There is no reason to believe, however, that the overall educative effect of the exclusionary rule would be appreciably diminished if search-and-seizure claims could not be raised in federal habeas corpus review of state convictions. 
[C.4.5.1] Marie Complaint: I criticize this because SCOTUS barely takes cases on direct review.  This is the only change to really challenge the legality of the search in fdl court.  If your state is pro-punishment, they aren’t going to really check police and thus they have no incentive to actually behave.
[D] Wainwright v. Sykes (1987): making it clear that the adequate/independent state ground doctrine applies to habeas

[D.1] Facts:

In habeas corpus proceeding brought by state prisoner, contending that he had not understood Miranda rights before making statement (he was very drunk), the United States District Court ordered hearing in state court on voluntariness of statement which had been admitted without objection at trial or on direct appeal and warden appealed.
[D.2] Issue: In what instances will an adequate and independent state ground bar consideration of otherwise cognizable federal issues on federal habeas review?

More specifically, SCOTUS considers the availability of federal habeas corpus to review a state convict's claim that testimony was admitted at his trial in violation of his rights under Miranda, a claim which the Florida courts have previously refused to consider on the merits because of noncompliance with a state contemporaneous-objection rule.

[D.3] Holding:

Rule barring federal habeas review absent a showing of "cause" and "prejudice" attendant to a state procedural waiver will be applied to a waived objection to the admission of a confession, and in such context deliberate bypass standard is rejected – D didn’t meet this requirements (no cause shown at all and the rest of the evidence was overwhelming) so he gets no evidentiary hearing

[D.4] Reasoning:

[D.4.1] What types of federal claims may a federal habeas court properly consider?

Such review is available for claims of "disregard of the constitutional rights of the accused, and where the writ is the only effective means of preserving his rights."  More explicitly, a state prisoner's challenge to the trial court's resolution of dispositive federal issues is always fair game on federal habeas.

[D.4.2] Where a federal claim is cognizable by a federal habeas court, to what extent must that court defer to a resolution of the claim in prior state proceedings?

This was answered in Brown v. Allen.

It is not res judicata. A D is entitled to have the federal habeas court make its own independent determination of his federal claim, without being bound by the determination on the merits of that claim reached in the state proceedings.

[D.4.3] To what extent must the petitioner who seeks federal habeas exhaust state remedies before resorting to the federal court? 

While there was power in the federal courts to entertain such petitions before they were exhausted, as a matter of comity they should usually stay their hand pending consideration of the issue in the normal course of the state trial. 

[D.4.4] In what instances will an adequate and independent state ground bar consideration of otherwise cognizable federal issues on federal habeas review?

[D.4.4.1] State Substantive Law:

It is a well-established principle of federalism that a state decision resting on an adequate foundation of state substantive law is immune from review in the federal courts.

What resting on a procedural foundation?

[D.4.4.2] Brown v. Allen: held that that federal habeas was not available to review a constitutional claim which could not have been reviewed on direct appeal here because it rested on an independent and adequate state procedural ground.

[D.4.4.3] Fay v. Noia: Acknowledged "a limited discretion in the federal judge to deny relief . . . to an applicant who had deliberately by-passed the orderly procedure of the state courts and in so doing has forfeited his state court remedies."   In so stating, the Court made clear that the waiver must be knowing and actual " 'an intentional relinquishment or abandonment of a known right or privilege.'

[D.4.4.4] Davis v. United States:

Habeas petition sought for the first time to challenge the makeup of the grand jury which indicted him (Batson claim). Govt. argued it was an untimely challenge because FRCrimPro provides that such challeneges must be raised by motion before trial.

We concluded that review of the claim should be barred on habeas, as on direct appeal, absent a showing of cause for the noncompliance and some showing of actual prejudice resulting from the alleged constitutional violation.

[D.4.4.5] Current Resolution:

[D.4.4.5.a] Rejecting Fay:

We leave open for resolution in future decisions the precise definition of the "cause"-and-"prejudice" standard, and note here only that it is narrower than the standard set forth in dicta in Fay which would make federal habeas review generally available to state convicts absent a knowing and deliberate waiver of the federal constitutional contention.

We believe the adoption of this rule in this situation will have the salutary effect of making the state trial on the merits the "main event," so to speak, rather than a "tryout on the road" for what will later be the determinative federal habeas hearing.

[1] Reasons for rejection:

(a) The state rule at issue (contemporaneous objection) serves a lot of impt state interests and should be respected by the fdl court, (b) the Fay rule encourages sandbagging (Ds taking their chances on a verdict of not guilty in a state trial court with the intent to raise their constitutional claims in a federal habeas court if their initial gamble does not pay off)

[2] Application of that std to current D:

Respondent has advanced no explanation whatever for his failure to object at trial, and, as the proceeding unfolded, the trial judge is certainly not to be faulted for failing to question the admission of the confession himself. The other evidence of guilt presented at trial, moreover, was substantial to a degree that would negate any possibility of actual prejudice resulting to the respondent from the admission of his inculpatory statement.

[E] Harris v. Reed (1989)

[E.1] Facts:

Petitioner, who had been convicted of murder in state court, brought petition for writ of habeas corpus on grounds of ineffective assistance of trial counsel.

He was convicted of murder.  On appeal he challenged only the sufficiency of the evidence. He filed a petition for postconviction relief, alleging that his trial counsel had rendered ineffective assistance in several respects, including his failure to call alibi witnesses.
The Appellate Court referred to the "well-settled" principle of Illinois law that "those [issues] which could have been presented [on direct appeal], but were not, are considered waived." The court found that petitioner's ineffective-assistance allegations "could have been raised in [his] direct appeal." The court, however, went on to consider and reject petitioner's ineffective-assistance claim on its merits.

[E.2] Issue: What is the standard for determining whether a state court's ambiguous invocation of a procedural default bars federal habeas review?
[E.3] Holding:

(1) "plain statement" rule applied to federal habeas corpus proceedings so that procedural default would not bar consideration of federal claim on habeas review unless last state court rendering judgment in case clearly and expressly stated that judgment rested on state procedural bar, and (2) state appellate court did not clearly and expressly rely on waiver as ground for rejecting any aspect of petitioner's ineffective assistance of counsel claim.

Note: if the trial court says that it’s denying D’s claim on the merits but then the appellate court says that D’s claim is procedurally barred, then it’s procedurally barred.

[E.4] Reasoning:

[E.4.1] Procedural Bars:

The mere fact that a federal claimant failed to abide by a state procedural rule does not, in and of itself, prevent this Court from reaching the federal claim:  "[T]he state court must actually have relied on the procedural bar as an independent basis for its disposition of the case."

[E.4.2] Exception to A/I State Ground:

Under Sykes and its progeny, an adequate and independent finding of procedural default will bar federal habeas review of the federal claim, unless the habeas petitioner can show "cause" for the default and "prejudice attributable thereto," (citing Murrary v. Carrier) or demonstrate that failure to consider the federal claim will result in a " 'fundamental miscarriage of justice.'

[E.4.3] Extending the Michigan v. Long standard:

If "it fairly appears that the state court rested its decision primarily on federal law," this Court may reach the federal question on review unless the state court's opinion contains a " 'plain statement' that [its] decision rests upon adequate and independent state grounds."

Specifically, unless the state court clearly expressed its reliance on an adequate and independent state-law ground, this Court may address a federal issue considered by the state court.

[E.4.3.1] Support for this rule extension:

(1) this doesn’t tell state courts how to write their opinions – it just extends something they already have to abide by (2) achieves the important objective of permitting the federal court rapidly to identify whether federal issues are properly presented before it

[E.4.3.2] Application of this test to the current situation:

We conclude that the Illinois Appellate Court did not "clearly and expressly" rely on waiver as a ground for rejecting any aspect of petitioner's ineffective-assistance-of-counsel claim.

To be sure, the state court perhaps laid the foundation for such a holding by stating that most of petitioner's allegations "could have been raised [on] direct appeal."  Nonetheless, as the Court of Appeals recognized, this statement falls short of an explicit reliance on a state-law ground.  Accordingly, this reference to state law would not have precluded our addressing petitioner's claim had it arisen on direct review.   As is now established, it also does not preclude habeas review by the District Court.

[F] Miller-El v. Cockrell (2003): standard for granting a petitioner a COA

[F.1] Facts: Petitioner sought federal habeas relief from state-court conviction for capital murder.

Petitioner has been unsuccessful in establishing, in either state or federal court, that his conviction and death sentence must be vacated because the jury selection procedures violated the Equal Protection Clause and our holding in Batson.  The claim now arises in a federal petition for writ of habeas corpus.

The Court of Appeals for the Fifth Circuit, concluding there was insufficient merit to the case, denied a certificate of appealability from the District Court's determination.  The COA denial is the subject of our decision.

[F.1.1] Specific Batson Claim Facts:

The trial court concluded that petitioner's evidence failed to satisfy step one of Batson because it "did not even raise an inference of racial motivation in the use of the state's peremptory challenges" to support a prima facie case.

When voir dire had been concluded, petitioner moved to strike the jury on the grounds that the prosecution had violated the Equal Protection Clause of the Fourteenth Amendment by excluding African-Americans through the use of peremptory challenges.  Petitioner's trial occurred before our decision in Batson.
On this basis 91% of the eligible black jurors were removed by peremptory strikes.  There were three methods by which blacks were excluded: (1) discriminatory question asking, (2) jury shuffling and (3) formal policy to do so.

[F.2.1.1] Discriminate Questions: During voir dire, the prosecution questioned venire members as to their views concerning the death penalty and their willingness to serve on a capital case.  Responses that disclosed reluctance or hesitation to impose capital punishment were cited as a justification for striking a potential  juror for cause or by peremptory challenge.  Wainwright.  The evidence suggests, however, that the manner in which members of the venire were questioned varied by race.

[F.2.1.2] Jury Shuffling: This practice permits parties to rearrange the order in which members of the venire are examined so as to increase the likelihood that visually preferable venire members will be moved forward and empaneled. 

Shuffling affects jury composition because any prospective jurors not questioned during voir dire are dismissed at the end of the week, and a new panel of jurors appears the following week.  So jurors who are shuffled to the back of the panel are less likely to be questioned or to serve.

On at least two occasions the prosecution requested shuffles when there were a predominant number of African-Americans in the front of the panel.

[F.2.1.3] Official Policy:  the defense presented evidence that the District Attorney's Office had adopted a formal policy to exclude minorities from jury service.  They marked the race of the jurors on their juror cards.

[F.2] Issue: what are the standards AEDPA imposes before a court of appeals may issue a COA to review a denial of habeas relief in the district court?
[F.3] Holding: held that reasonable jurists could have debated whether prosecution's use of peremptory strikes against African-American prospective jurors was result of purposeful discrimination, and thus petitioner was entitled to COA.

[F.4] Reasoning: 

[F.4.1] Congressional Requirement:

Congress mandates that a prisoner seeking postconviction relief under 28 U.S.C. §  2254 has no automatic right to appeal a district court's denial or dismissal of the petition.  Instead, petitioner must first seek and obtain a COA.

The COA statute requires a threshold inquiry into whether the circuit court may entertain an appeal.

[F.4.2] Necessary Showing:

A prisoner seeking a COA need only demonstrate "a substantial showing of the denial of a constitutional right."

More specifically, that reasonable jurists could debate whether (or, for that matter, agree that) the petition should have been resolved in a different manner or that the issues presented were 'adequate to deserve encouragement to proceed further.

[F.4.2.1] It’s not necessary to show that:
A COA ruling is not the occasion for a ruling on the merit of petitioner's claim. When a court of appeals sidesteps this process by first deciding the merits of an appeal, and then justifying its denial of a COA based on its adjudication of the actual merits, it is in essence deciding an appeal without jurisdiction.

We do not require petitioner to prove, before the issuance of a COA, that some jurists would grant the petition for habeas corpus.  Indeed, a claim can be debatable even though every jurist of reason might agree, after the COA has been granted and the case has received full consideration, that petitioner will not prevail.

[G] Stevenson, “The Politics of Fear and Death,” (2002)

[G.1] The Road to the AEDPA:

[G.1.1] Earliest Habeas Review: just a question of whether the state court had jurisdiction to keep you in prison

[G.1.2] Early Habeas Review: In old common law there were no limits on a prisoner’s filing of successive habeas corpus petitions to re-litigate claims presented in prior petition or to raise new claims.

[G.1.3] Turning on Faith: SCOTUS indicated that a central factor in determining whether to dismiss a petition on grounds of successiveness is the good or bad faith of the petitioner in re-presenting a claim previously adjudicated by the courts.

[G.1.4] Immediately Pre-AEDPA:

McClesley v. Zant (1991): SCOTUS announced a new standard for new-claim successive petitions.  Under this new rule, which incorporated concepts and terms that SCOTUS had established to regulate procedural defaults, the state’s raising of the defense of abuse of the writ shifted the burden to the petitioner.

[G.2] Impetus to Actions:

[G.2.1] Judicial fears of prisoner or attorney manipulation of the legal system:

The same defendants, i.e., 119 persons in Wash DC filed 597 petitions.  Judges said that the limitless habeas petition filing was frustrating the states’ abilities to fight crime.

Successive petitions, usually accompanied by an application for a stay of execution, often were filed within days--sometimes hours--of a scheduled execution date.

Overwhelmed, irritated judges were prone to attribute the last-minute timing of the stay applications to dilatoriness or gamesmanship on the part of the defense attorneys who filed them.  It was actually because the attorneys were overwhelmed too!

[G.2.2] Lots of New Rights to Litigate:

Furman signaled a readiness on the part of the federal judiciary to protect death row prisoners from arbitrary or unfair imposition of the death penalty.

With the expansion of capital litigation came a burgeoning capital punishment jurisprudence, which had the effect of generating a steady stream of novel constitutional claims.

[G.2.3] Lots of New Crimes and Incariration:

Between 1972 and 2000, the jail and prison population in the United States rose from 200,000 to nearly 2,000,000.  Prisons were constructed at a pace that amounted to one prison opening each week in the United States during the ten-year period between 1985 and 1995.  Predictably, there was a significant increase in the number of pro se habeas corpus filings.

[G.2.4] Terrorist Bombing: Many of the habeas corpus restrictions ultimately built into AEDPA had been under consideration by Congress since 1990, thought none of them had been adopted.  The congressional proponents of these restrictions seized upon the OK City tragedy as a means of accomplishing their longstanding goal to scale back federal habeas corpus review.

[G.3] Problems with these motivations:

[G.3.1] Sandbagging: The presumptive desirability to achieve one's freedom is far too great to "sandbag" the court for procedural fun.

[G.3.2] Unmeritorious claims aren’t so harmful:

Under the rules that govern habeas corpus practice, federal judges have the power to dismiss summarily a facially insufficient petition without even waiting for a responsive pleading from the state; even if a petition makes it past this initial stage, it still can be dismissed on the basis of a motion for summary judgment by the state.

[G.4] AEDPA’s impact on claims that cannot be adjudicated until the successive petition stage:

The claims affecting by this preclusive features of the leg are generally those relating to the const of execution – for example, 8th amendment claims that an execution is impermissible because the prisoner is mentally incompetent at the time of execution, that a certain method of execution is cruel or unusual, and that carrying out a death sentence many years after its imposition stripes the act of execution of whatever penalogical value that theoretically could exist.

These review-stripping features of the successive petition provisions are not what Congress intended or even realized it was adopting.  These are quiet obviously the products of haste with which the statue was drafted and the emotional context in which it was debated and enacted.

[G.5] Innocent of “Death Penalty”

McCleskey v. Zant permitted the filing of a successive claim when necessary to avert a "fundamental miscarriage of justice," a requirement that could be satisfied by a petitioner either: (1) new facts that raise a sufficient doubt to D’s guilt or (2) showing that a const. violation has resulted in the imposition of the DP who is “actually innocent” of a death sentence.

Innocence of death penalty: the Court coined the term to refer to showings that the petitioner-regardless of whether he could show he did not commit the crime-would not have been eligible for capital punishmentbecause the state would not be able to satisfy the basic criteria for imposing a death sentence

Section 2244(b)(2)(B)(ii), as amended by AEDPA, maintains the preexisting conception of "innocence" as a "gateway" for overcoming a failure to present a claim in an earlier petition. The wording of the statute is ambiguous, however, on the important question of whether this gateway tracks pre-AEDPA law in encompassing not only claims of "innocence of the crime" but also "innocence of the death penalty."

A comparison of the statutory provision with preexisting case law on the subject strongly suggests that Congress derived its language from the formulation of "innocence" that the Supreme Court used in Sawyer v. Whitley in 1992. The Court's decision in Sawyer announced a definition that encompassed claims of "innocence of the death penalty" as well as claims of "innocence of the crime."
[XI] Innocence and the Death Penalty

[A] Introduction

When a significant sample of the death sentenced cases were tracked thru retrial – 82% of them resulted in a sentence of less than the death penalty.  And 7% of those Ds turned out to be innocent.  This is clearly a broken system.

The inmates that have been freed have spent over 1000 years between sentencing and exoneration.  The AVERAGE exoneration took nine years.

[A.1] Innocence and Popular Opinion

[A.1.1] People Think Innocent are Killed – they are concerned:

Over 90% of people think an innocent person has been put to death.  Over 90% support allowing those in prison to have access to DNA testing in order to demonstrate their innocence.

A recent national poll found that the number one concern raising doubts among voters regarding the DP is the danger of mistaken executions.

[A.1.2] People are using innocent evy to rethink the utility of the DP

The public’s tolerance for killing innocent people for the sake of maintaining a demonstratably unfair govt program with questionable benefit is noticeably ebbing.  People are noting that the injustices are often perpetrated by those mantled with the public, trust and that the victims are sometimes the ones sentenced to death.

[A.1.3] Innocence Proof has decreased the use of the DP:

The evidence of innocence has reduced the use of the DP about 50% over the last 5 years.

[A.4] But Note:

Interestingly, there has always been a significant number of exonerations and yet nobody used to care back in the day.  In 1981-88, there were 19 exonerations.  From 89-96, there were another 32 exonerations.  It is the media’s attention to this issue that brought it the public’s eye.

[A.2] Innocence and DNA/Science

[A.2.1] Pre-Science:

In the past, a certain degree of error was assumed and accepted.  Without scientific confirmation, it was hard to conclusively prove that a mistake had been made.  In death case before the modern era, the issue of innocence did not arise often because people were executed quickly.  There was little time for new evy to merge while the case was still open and little science to check the evy that did come to light.  Once the D was executed, the case we closed, the evy destroyed, and lawyers moved on.

[A.2.2] But DNA evy doesn’t play that big of a role:

DNA doesn’t play THAT big of a role.  Only 12% of the total cases were released because of DNA.

There are two reasons why:

[A.2.2.1] The Nature of DP Murders:

DNA evy didn’t start as a DP phenomena but was instead more broadly.  This is because DNA is only relevant when forensic biological evidence establishes guilt.  Most murders on DP (2/3) are felony murder – thus DNA evy doesn’t prove anything.  DNA evy is mostly only useful in cases where there is a rape + murder.

[A.2.2.2] There might be nothing to compare the DNA to:

Biological evidence from the crime scene might not still exist.  It is only in the case where there is the anticipation of long-term appeals (and this doesn’t always exist) that the evidence will still be there.  There were some memos being distributed around saying that they should destroy old biological evidence.
[A.2.3] Support for DNA Proving Innocence:

Prosecutors had been using DNA to affirm guilt in so many cases as a full sure way to obtain a conviction in a case where forensic evidence is determinative. When advocates started using DNA for exoneration, there wasn’t the same resistance to this new innocence evidence.  This was partly because law enforcement officers had already established the reliability of the tool.

[A.2.4] DNA Evy is Used Sloppily:

When the DNA evy is presented after an inmate has been convicted and sentenced to death, it is usually checked and rechecked before that inmate is ever set free.  However, it appears that the same reliability cannot be attributed too the pre-trial DNA testing that can often result in a conviction.  Recent scandals from crime labs in many parts of the country have exposed the risk of wrongful conviction that shoddy forensic work can bring.

People who were put on death row as a result of testimony of unqualified witnesses are often at the mercy of review by the same authorities that allowed such a scandal to develop in the first place.

[A.2.5] State refuses to even “honor” DNA Innocence:

Bloodsworth was convicted of rape/murder.  DNA evy found in the girl’s underwear that he could not have been the killer.  The state exonerated him but the prosecutors kept saying it was him.  It was not until TEN years later that the state discovered that a DNA match existed all the time within their own prison system.

[A.3] Reasons for so many innocents on DP

(1) woefully inadequate representation (a robust lawyer would find the suppressed evidence, would criticize the jailhouse snitch, would overcome the prior conviction, etc.), (2) misconduct by prosecutors (like withholding exculpatory evy) and police, (3) a system that allows jail-house snitches and paid informants to manufacturer evy that evaporates under close scrutiny (46 of those on death row in IL were convicted on snitch testimony), (4) reliance on unreliable eyewitness observation, (5) the use of prior conviction evy (it’s a lot easier to assume someone’s guilty if they’ve shown “s/he’s of bad moral character”), (6) sensational crimes (the more provocative the crime is, the more pressure that there is to get a conviction) and (7) junk science (people don’t understand what the experts are talking about and so it’s really powerful if the expert says “this means that D killed the victim.”  If you can just keep people confused, then that’s a gain for the D.  A good example is bite marks evy)

[A.3.1] Stiff Burden with Innocence Claims:

After someone has been found guilty, the presumption shifts in favor of the state.  The burden is now on the D to prove to a court that something went wrong in arriving at the determination of his guilt.  It is no longer enough to raise a reasonable doubt.  To overturn a conviction, the evy must be compelling, and violations of const rights by the state will be forgiven as long as they were “harmless.”

[A.4] “But we have found the innocent” – the DP works!

[A.4.1] Lack of Attnys: There is no reason to believe that all the innocent people among the 3,500 on death row have been discovered.  Some states like AL do not supply attnys for the complete appeals process.

[A.4.2] Exonerated are the Lucky Ones:  These men were found innocent despite the system and only as a result of extraordinary efforts not generally available to death row Ds.  For example, in McMillian’s case, his volunteer outside counsel obtained from the prosecutors the audio tape of one of the key witnesses’ statements incriminating McMillian.  After listening to the statement, the attorney flipped the tape over to see if anything was on the other side.  It was only then that he heard the same witness complaining that he was being pressured to frame McMillian.

[A.4.3] Appeals are dominated by procedural questions: Accounts which report that a particular case has been appealed numerous times before many judges may be misleading.  In fact, most often, procedural issues, rather than the D’s innocence, are being argued and reviewed in these appeals.

[A.4.4] Media attention finds innocents: Extra-Judicial redress in the form of media attention often leads to overturning convictions.

[B.5] The “Role” of Clemency:

Clemency is no guarantee against the execution of an innocent person.

[B.5.1] Clemency is rarely used:

Clemencies in DP cases are extremely rare.  Out of almost 5K death sentences, less than 36 clemencies have been granted.  TX, the #1 DP state, has NEVER granted clemency.

[B.5.2] Governors are political restrained from using clemency:

Since the governor is an elected official, and since there is virtually no review of her decision, there is the danger that political motivations can influence the decisions.  Many of the commutations which have been granted in the past 20 years were granted by governors only as they were leaving office.

[A.6] What reforms can decrease the punishment of innocents?

Establishing a state-wide commission to confirm a local state attny’s decision to seek the DP.

The judge in a DP trial should instruct the jury at sentencing that if any juror has a lingering doubt about the D’s guilt, that doubt may be considered as mitigating circumstances that weighs against the DP.

Prosecutors should provide open file discovery to the D in death penalty cases. Prosecutors’ offices in jurisdictions with the DP must develop effective systems for gathering all relevant info from law enforcement and investigative agencies.

[B] Herrera v. Collins (1993)

Note: this is pre-AEDPA; the AEDPA codified the holding of this case.

[B.1] Facts:

D urged in a second federal habeas petition that he was "actually innocent" of the murder for which he was sentenced to death, and that the Eighth Amendment's prohibition against cruel and unusual punishment and the Fourteenth Amendment's guarantee of due process of law therefore forbid his execution.   D supported this claim with affidavits tending to show that his now-dead brother, rather than he, had been the perpetrator of the crime.

[B.1.1] Brady Claim?:

Petitioner alleged that law enforcement officials were aware of this evidence and had withheld it in violation of Brady.  However, the DC/CtAppls concluded that there was no evidentiary basis for petitioner's Brady claim, and found disingenuous petitioner's attempt to couch his claim of actual innocence in Brady terms.  

[B.2] Issue: Can a D get habeas consideration of a claim of actual innocence based on new evy when the state court refuses to consider the D’s claim – without an accompanying const. claim?

[B.3] Holding: No!  In order to get habeas review a second time (this is pre-AEDPA), the D must present new evy indicating actual innocence.  However, such evidence must bear upon the constitutionality of the applicant's detention; the existence merely of newly discovered evidence relevant to the guilt of a state prisoner is not a ground for relief on federal habeas corpus."

[B.4] Reasoning: Why can’t federal courts consider this?

[B.4.1] D is no longer innocent:

A person when first charged with a crime is entitled to a presumption of innocence, and may insist that his guilt be established beyond a reasonable doubt.  Once a defendant has been afforded a fair trial and convicted of the offense for which he was charged, the presumption of innocence disappears.

For its due process analysis rests on the assumption that petitioner is in fact innocent. However, as we have discussed, petitioner does not come before this Court as an innocent man, but rather as one who has been convicted by due process of law of two capital murders.

[B.4.2] Federal courts don’t determine facts:

This rule is grounded in the principle that federal habeas courts sit to ensure that individuals are not imprisoned in violation of the Constitution-- not to correct errors of fact.

[B.4.3] Jackson v. VA (1979):

We held that a federal habeas court may review a claim that the evidence adduced at a state trial was not sufficient to convict a criminal defendant beyond a reasonable doubt – that is no rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt.

Jackson can be distinguished in three ways:

[B.4.3.1] Still a const. right invoked:

The Jackson inquiry is aimed at determining whether there has been an independent constitutional violation--i.e., a conviction based on evidence that fails to meet the Winship standard.   Thus, federal habeas courts act in their historic capacity--to assure that the habeas petitioner is not being held in violation of his or her federal constitutional rights.

[B.4.3.2] Only applies to record evidence

The sufficiency of the evidence review authorized by Jackson is limited to "record evidence."  Jackson does not extend to nonrecord evidence, including newly discovered evidence.

[B.4.3.3] Only considers rationality

The Jackson inquiry does not focus on whether the trier of fact made the correct guilt or innocence determination, but rather whether it made a rational decision to convict or acquit.

[B.4.4] It’s difficult to re-try the D years later:

The passages of time only diminishes the reliability of criminal adjudications.

[B.4.5] Actual innocence is only a gateway

"Actual innocence" is not itself a constitutional claim, but instead a gateway through which a habeas petitioner must pass to have his otherwise barred constitutional claim considered on the merits.

[B.4.6] D can seek clemency:

Today all 36 states that authorize capital punishment have const or stat provisions for clemency.

Recent authority confirms that over the past century clemency has been exercised frequently in capital cases in which demonstrations of "actual innocence" have been made.

[B.4.7] Assuming arguendo that D’s framework is right, he’s not really innocent

We may assume, for the sake of argument in deciding this case, that in a capital case a truly persuasive demonstration of "actual innocence" made after trial would render the execution of a defendant unconstitutional, and warrant federal habeas relief if there were no state avenue open to process such a claim.  But because of the very disruptive effect that entertaining claims of actual innocence would have on the need for finality in capital cases, and the enormous burden that having to retry cases based on often stale evidence would place on the States, the threshold showing for such an assumed right would necessarily be extraordinarily high.   The showing made by petitioner in this case falls far short of any such threshold.

 Petitioner's newly discovered evidence consists of affidavits.   In the new trial context, motions based solely upon affidavits are disfavored because the affiants' statements are obtained without the benefit of cross-examination and an opportunity to make credibility determinations.

Finally, the affidavits must be considered in light of the proof of petitioner's guilt at trial--proof which included two eyewitness identifications, numerous pieces of circumstantial evidence, and a handwritten letter in which petitioner apologized for killing the officers and offered to turn himself in under certain conditions. This proof, even when considered alongside petitioner's belated affidavits, points strongly to petitioner's guilt.

[C] Example: McMillian (see attached)

"Alabama Releases Man Held on Death Row for Six Years," 3/3/93, N.Y. Times

Statement of Walter McMillian before the United States Senate (1993)

[XII] Mental Illness, Juveniles, and the Death Penalty

[A] Introduction

[A.1] “Cruel and Unusual” Analysis

[A.1.1] Concept of Justice: In Weems, we held that it is a precept of justice under the cruel/unusual punishment clause is that punishment for crime should be graduated and proportioned to the offense.

[A.1.2] Evolving Standards of Decency: A claim that punishment is excessive is judged not by the standards that prevailed when the Bill of Rights was adopted.  Instead, the basic concept underlying the Eighth Amendment is nothing less than the dignity of man.... The Amendment must draw its meaning from the evolving standards of decency that mark the progress of a maturing society."

[A.1.3] Objective Criteria: Proportionality review under those evolving standards should be informed by objective factors to the maximum possible extent.  We have pinpointed that the "clearest and most reliable objective evidence of contemporary values is the legislation enacted by the country's legislatures."

The indicia of contemporary values:

(1) common law, (2) legislation enacted by states – and the enforcement of that legislation (thus “law on the books” won’t matter if that law hasn’t been enforced in a long time); also note, if there is a change the direction of the change is also impt, (3) legislation enacted by the federal government (this is only given light weight), (4) jury sentencing patterns and (5) international trends (controversial)

[A.1.4] Judgment of the Court: In cases involving a consensus, our own judgment is brought to bear by asking whether there is a reason to disagree with the judgment reached by the citizenry and its legislators.  This independent inquiry asks how well applying the death penalty to a certain class of persons achieves the goals of the death penalty – (1) retribution and (2) deterrence.
[A.2] Five Ways to Use Mental Illness at Trial

[A.2.1] Competency to Stand Trial:

SCOTUS has held that some people are so mentally ill that they cannot be expected to stand trial (Dusty v. US and Payne v. Robinson).

[A.2.1.1] Appropriate Standard:

You can’t just be mentally ill or have diagnosable disorders.  You must be unable to communicate with your attny and unable to participate at all in your defense.  

[A.2.1.2] Cynicism: There is a lot of cynicism about this concept because prosecutors say that everybody will fake being incompetent to stand trial.  The court has set a really high standard that is difficult to hurdle.

Most jurisdictions have competency school to teach the mentally ill about how trials work.  They show them this is the prosecutor, this is your representation, etc.

[A.2.1.3] Procedural Implications:

What if in box 4 you raise the issue that you weren’t competent to stand trial in box 1 (but you didn’t bring it while you were in box 1)?

The court is also responsible for making sure that he accused is competent to stand trial.  Since the court has as much responsibility as the defense counsel then you can challenge that as box 4.  So this is one of the view substantive issues that are not barred from box 4 because of a lack of timeliness.

[A.2.1.3.a] Lack of a hearing!

In box 4, we can argue that the evidence was sufficient to show that he was incompetent but the judge didn’t give him a hearing on his competency.  This would send you back to box 1.

[A.2.1.4] Result of Incompent to Stand Trial: If you are deemed incompetent then you’re held in the security facility until you are deemed competent to stand trial.  This is involuntary incarceration (which is no longer allowed for people not accused of crimes) but it is perhaps better than the alternative.  This is part of the reason why judges are so resistant to declaring someone incompetent.  You could be innocent but you’ll be restrained.

Additionally, the state can drug you up to make you competent to stand trial against your will.

[A.2.2] Mental Illness as a defense to guilt – the insanity defense

Essentially the person is not capable of distinguishing between right/wrong or is incapable of evaluating their behavior that they have the mens rea to make them guilty of the claim.  Thus the question is the mental state at the time of the crime.  

person isn’t conscious of what they are doing or capable of assessing the morality of what they are doing.  This is a difficult to standard to meet.  Some states have made this at little bit easier but this is virtually unheard of at the capital trial level.  This requires a lot of evidence about the person’s mental state and that’s speculative.

[A.2.3] Mental Retardation as a Defense to the Imposition of the DP (Atkins):

The onset has to be before the age of 13 and you must prove that.

Definition of mentally retarded: clinical definitions of mental retardation require not only subaverage intellectual functioning, but also significant limitations in adaptive skills such as communication, self-care, and self-direction that became manifest before age 18.

[A.2.4] Mental Illness as a Mitigating Factor in the Sentencing Scheme:

This is a primary mitigation argument in nearly all capital trials.  If you have visible disorders that are physical, then that’s more credible (or have some other organic features) and likely to persuade the decision makers. 

If you aren’t talking about a person that just gets upset too easily or can’t get along with people, then most people will see this as discretionary.

[A.2.4.1] Example: Fetal alcohol syndrome

There is a common defect; the person is oppositional beginning in childhood.  By the time they are 11/12 they are experiencing severe behavioral problems and they have extreme difficulty conforming.  You can argue that you weren’t responsible for this disability – someone else made this choice.  You need to demonstrate that this mental illness is a function over someone else’s behavior (you couldn’t get your mother to stop abusing alcohol).  If you can see organic damage in the brain then you can change the jury’s thinking about culpability.

[A.2.4.2] Two-edged sword: the jury might see mental illness as a mitigator (diminish his blameworthiness for his crime) and an aggregator (indicates that there is a probability that he will be dangerous in the future)

[A.2.5] Competency to be Executed

Ford v. Wainwright, the court said that if a person about to be executed doesn’t know they are being executed or why, then you can’t kill them.  This sometimes gets executed at the last minute when the person is no longer competent to be executed.  

[A.2.5.1] Procedural Issue

What if you’ve went thru all the proceedings and he’s still on death row.  You’ve used up your habeas petition and you’re technically done.  You don’t have a new claim of actual innocence but the D has gone crazy in prison.  You can’t bring a successive habeas petition because you may have new facts but no actual innocence.

This seems like an issue that Congress messed up on.  They just didn’t think about this.

SCOTUS in Stewart held that you should be able to file this in DC under a motion to reconsider a rule 60b motion or you can amend your original habeas motion.  Either of these procedures can be employed and it’s up to the district to make that determination.  The bottom line is that there has to be a competency for execution exemption to the successor rules.  Without this there would be no remedy.

[A.3] Some additional notes on mental illnesses:

[A.3.1] Large population: there are a lot of mentally ill persons in jail.  

[A.3.2] Mental Illness and Jury Selection:

You will spend a lot of time asking questions about mental illnesses in the jury questioning.  Try to find out if they have experience with those people so they will better understand the D.  The more targeted the question the more effective.  About 75% of people in the abstract will consider mental illnesses as a mitigating factor.  You want them to commit to their principles in the pre-trial stages.  Then later they’ll have to justify their deviation.

[A.3.3] The next step?:

It’s hard to use mental illness as a categorical challenge to the application of the DP though because there are so many different mental illnesses.  Stevenson says that litigation will be focused on a particular mental illness such as schizophrenia or perhaps post-traumatic stress disorder (particularly because that often focuses around war veterans).

[B] Penry v. Lynaugh (1989): executing the mentally retarded is okay; also presents good instructions on how to apply Teague

[B.1] Facts:

D was diagnosed as mild to moderately retarded but he was not suffering from any mental illnesses.  The jury rejected Penry's insanity defense and found him guilty of capital murder. 

The jury decided the sentence to be imposed on Penry by answering three "special issues" (asking for aggregation elements).  If the jury unanimously answers "yes" to each issue submitted, the trial court must sentence the defendant to death.  Otherwise, the defendant is sentenced to life imprisonment.

Defense counsel objected to the jury instruction because it failed to "authorize a discretionary grant of mercy based upon the existence of mitigating circumstances" and because it "fail[ed] to require as a condition to the assessment of the death penalty that the State show beyond a reasonable doubt that any aggravating circumstances found to exist outweigh any mitigating circumstances."

[B.2] Issue:

(1) we must decide whether D was sentenced to death in violation of the Eighth Amendment because the jury was not instructed that it could consider and give effect to his mitigating evidence in imposing its sentence and (2) whether the Eighth Amendment categorically prohibits D’s execution because he is mentally retarded.

[B.3] Holding:

Granting of defendant's request for relief would not impermissibly impose "new rule" retroactively;  (2) absence of instructions informing jury that it could consider and give effect to mitigating evidence of defendant's mental retardation and abused background by declining to impose death penalty deprived jury of vehicle for expressing its "reasoned moral response" to mitigating evidence in rendering sentencing decision, in violation of Eighth and Fourteenth Amendments; but (3) executing mentally retarded people convicted of capital offenses is not categorically prohibited by Eighth Amendment.

[B.4] Reasoning:

[B.4.1] Application of Teague to his claim regarding the instructions and retardation:

[B.4.1.1] Collateral Review:

Because D is before us on collateral review (habeas petition in this case), we must determine, as a threshold matter, whether granting him the relief he seeks would create a "new rule” under Teague.

[B.4.1.2] Would this be a new rule?: No.

A case announces a new rule when (1) it breaks new ground (that is, wasn’t dictated by precedent existing at the time the conviction became final) or (2) imposes a new obligation on the states or federal government.

D argues that, on the facts of this case, the jury was unable to fully consider and give effect to the mitigating evidence of his mental retardation and abused background in answering the three special issues – this principle was already mandated by Lockett, Woodson and Eddings.

[B.4.2] Did the jury get to consider his retardation in their sentencing decision?

Penry argues that his mitigating evidence of mental retardation and childhood abuse has relevance to his moral culpability beyond the scope of the special issues, and that the jury was unable to express its "reasoned moral response" to that evidence in determining whether death was the appropriate punishment.

In light of the prosecutor's argument, and in the absence of appropriate jury instructions, a reasonable juror could well have believed that there was no vehicle for expressing the view that Penry did not deserve to be sentenced to death based upon his mitigating evidence.

[B.4.2.1] It is irrelevant that this allows the jury to consider a multitude of things

In contrast to the carefully defined standards that must narrow a sentencer's discretion to impose the death sentence, the Constitution limits a State's ability to narrow a sentencer's discretion to consider relevant evidence that might cause it to decline to impose the death sentence.

[B.4.3] Application of Teague to his claim regarding the unconst. of sentencing the mentally retarded to death

[B.4.3.1] This would be a new rule:

If we were to hold that the Eighth Amendment prohibits the execution of mentally retarded persons such as Penry, we would be announcing a "new rule." Such a rule is not dictated by precedent existing at the time Penry's conviction became final.   Moreover, such a rule would "brea[k] new ground" and would impose a new obligation on the States and the Federal Government.

[B.4.3.2] Standard for exceptions:

(1) a new rule should be applied retroactively if it places certain kinds of primary conduct beyond the power of the criminal law-making authority to proscribe, or (2) it requires the observance of procedures that are implicit in the concept of ordered liberty – those that sign. create a risk that the innocent will be found guilty; if the rule does something to enhance the fairness and reliability of the process in such a major process that it would be fundamentally unfair

A new rule placing a certain class of individuals beyond the State's power to punish by death is analogous to a new rule placing certain conduct beyond the State's power to punish at all. Therefore, the first exception set forth in  Teague should be understood to cover not only rules forbidding criminal punishment of certain primary conduct but also rules prohibiting a certain category of punishment for a class of defendants because of their status or offense.

[B.4.4] So is killing the mentally retarded unconst.?

[B.4.4.1] Court recites “cruel and unusual” std (see above)

[B.4.4.2] Common Law:

It was well settled at common law that "idiots," together with  "lunatics," were not subject to punishment for criminal acts committed under those incapacities.

Idiocy was understood as "a defect of understanding from the moment of birth," in contrast to lunacy, which was "a partial derangement of the intellectual faculties, the senses returning  at uncertain intervals."

There was no one definition of idiocy at common law, but the term "idiot" was generally used to describe persons who had a total lack of reason or understanding, or an inability to distinguish between good and evil.  Thus, the term idiot was used to describe the most retarded of persons, corresponding to what is called profound and severe retardation today.

[B.4.4.2.a] D was not “an idiot” under common law:

Penry was found competent to stand trial.   In other words, he was found to have the ability to consult with his lawyer with a reasonable degree of rational understanding, and was found to have a rational as well as factual understanding of the proceedings against him.  In addition, the jury rejected his insanity defense, which reflected their conclusion that Penry knew that his conduct was wrong and was capable of conforming his conduct to the requirements of the law.

[B.4.4.3] Indicia of a National Consensus

[B.4.4.3.a] Legislation:

The federal Anti-Drug Abuse Act of 1988 prohibits execution of a person who is mentally retarded.   Only one State, however, currently bans execution of retarded persons who have been found guilty of a capital offense.

[1] D tries to offer public polls that show people don’t want to kill mentally retarded persons.  The court doesn’t give this evidence any weight.

The public sentiment expressed in these and other polls and resolutions may ultimately find expression in legislation, which is an objective indicator of contemporary values upon which we can rely.   But at present, there is insufficient evidence of a national consensus against executing mentally retarded people convicted of capital offenses for us to conclude that it is categorically prohibited by the Eighth Amendment.

[B.4.4.3.b] Juries:

Penry does not offer any evidence of the general behavior of juries with respect to sentencing mentally retarded defendants, nor of decisions of prosecutors.

[B.4.4.4] Mental Age Argument:

Penry urges us to rely on the concept of "mental age," and to hold that execution of any person with a mental age of seven or below would constitute cruel and unusual punishment.

The court cites four criticisms of this argument

[B.4.4.4.a] Don’t even know his mental age: there was no finding below by the judge or jury concerning Penry’s mental age.

[B.4.4.4.b] Mental age doesn’t measure criminality: The "mental age" concept may underestimate the life experiences of retarded adults, while it may overestimate the ability of retarded adults to use logic and foresight to solve problems.

[B.4.4.4.c] Not a great system: The 'mental age' of the average adult under present norms is approximately 16 years and 8 months.

[B.4.4.4.d] Could have harmful effects in other areas of the law: reliance on mental age to measure the capabilities of a retarded person for purposes of the Eighth Amendment could have a disempowering effect if applied in other areas of the law.   Thus, on that premise, a mildly mentally retarded person could be denied the opportunity to enter into contracts or to marry by virtue of the fact that he had a "mental age" of a young child.

[B.5] Note: After this decision, advocates start getting states to pass laws banning the DP for the mentally retarded.  States look to make their DP more palatable (because of all the innocence issues arising in media) so they are willing to pass these laws.  This was definitely a strategy.

[C] Atkins v. Virginia (2002): killing the mentally retarded is unconst

[C.1] Facts: Mentally retarded guy is sentenced to death; the “indica of a consensus” has changed … are you happy now SCOTUS?

[C.2] Issue: is it unconst. under 8th/14th amd to kill retards?

[C.3] Holding: executions of mentally retarded criminals were "cruel and unusual punishments" prohibited by Eighth Amendment, abrogating Penry v. Lynaugh.
[C.4] Reasoning:

[C.4.1] Court recites “cruel and unusual” std (see above)

[C.4.2] National Consensus:

[C.4.2.1] Legislation: After Penry, state legislatures across the country began to address the issue.  18 states ban the DP already; another 12 ban the execution of mentally retarded people.

[C.2.4.2] Enforcement: Moreover, even in those States that allow the execution of mentally retarded offenders, the practice is uncommon. Some States, for example New Hampshire and New Jersey, continue to authorize executions, but none have been carried out in decades. 

[C.4.3] Independent Judicial Inquiry:

There is a serious question as to whether either justification that we have recognized as a basis for the death penalty applies to mentally retarded offenders.

[C.4.3.1] Retribution:

With respect to retribution--the interest in seeing that the offender gets his "just deserts"--the severity of the appropriate punishment necessarily depends on the culpability of the offender.
Thus, pursuant to our narrowing jurisprudence, which seeks to ensure that only the most deserving of execution are put to death, an exclusion for the mentally retarded is appropriate.

[C.4.3.2] Deterrence:

With respect to deterrence--the interest in preventing capital crimes by prospective offenders--"it seems likely that 'capital punishment can serve as a deterrent only when murder is the result of premeditation and deliberation,'

it less likely that they can process the information of the possibility of execution as a penalty and, as a result, control their conduct based upon that information.

[C.4.3.3] Addtl problem with killing retards:

The reduced capacity of mentally retarded offenders provides a second justification for a categorical rule making such offenders ineligible for the death penalty.  The risk "that the death penalty will be imposed in spite of factors which may call for a less severe penalty," is enhanced, not only by the possibility of false confessions, but also by the lesser ability of mentally retarded defendants to make a persuasive showing of mitigation in the face of prosecutorial evidence of one or more aggravating factors.

[C.5] But who’s mentally retarded?

Most people don’t like to be thought of as mentally retarded.  It’s socially much better to be thought of as mean/violent/etc. than it is stupid/slow/retarded.  A lot of people will try to cope by taking on a persona that is preferable to mental retardation.  Thus, sometimes the most important decision-maker you have to persuade is your client.  It’s a challenging process to re-conceptualize their life and explain to them that they have a disability.

Now the states are putting up a real fight when trying to decide whether or not people are mentally retarded because they want to kill them still.

[D] Pate v. Robinson (1966)

[D.1] Facts: It was conceded at trial that Robinson shot and killed Flossie May, but his counsel claimed that he was insane at the time of the shooting and raised the issue of his incompetence to stand trial. The uncontradicted testimony of four witnesses called by the defense revealed that Robinson had a long history of disturbed behavior.

[D.2] Issue: did the court’s failure to independent inquiry into the D’s competency to stand trial violate his const. right to a fair trial?

[D.3] Holding: that where defense counsel throughout state proceedings insisted that petitioner's present sanity was very much in issue, counsel made point to elicit opinion of petitioner's mother as to his present sanity and, in argument to judge, counsel asserted that petitioner should be found not guilty and presently insane on basis of testimony, petitioner did not waive defense of incompetency to stand trial, that evidence introduced at state trial had entitled petitioner to a hearing on that issue and that court's failure to make such inquiry deprived petitioner of his constitutional right to fair trial.

We have concluded that Robinson was constitutionally entitled to a hearing on the issue of his competence to stand trial.  Since we do not think there could be a meaningful hearing on that issue at this late date, we direct that the District Court, after affording the State another opportunity to put Robinson to trial on its charges within a reasonable time, order him discharged.

[D.4] Reasoning:

[D.4.1] Did D waive his right to bring the defense of competency to stand trial?

The State insists that Robinson deliberately waived the defense of his competence to stand trial by failing to demand a sanity hearing as provided by Illinois law.  But it is contradictory to argue that a defendant may be incompetent, and yet knowingly or intelligently 'waive' his right to have the court determine his capacity to stand trial.

In any event, the record shows that counsel throughout the proceedings insisted that Robinson's present sanity was very much in issue.

[D.4.2] Judge should have inquired sua sponte (sort of) in D’s competence

Where the evidence raises a 'bona fide doubt' as to a defendant's competence to stand trial, the judge on his own motion must impanel a jury and conduct a sanity hearing.

[D.4.2.1] But state says that he acted sane during his trial:

While Robinson's demeanor at trial might be relevant to the ultimate decision as to his sanity, it cannot be relied upon to dispense with a hearing on that very issue.

[D.4.2.2] Experts weren’t consulted:

The trial judge did not give Robinson an opportunity to introduce expert testimony on the question of his sanity.  The judge denied counsel's request for a continuance of several hours in order to secure the appearance of a psychiatrist.

[D.4.3] Solution?:

Having determined that Robinson's constitutional rights were abridged by his failure to receive an adequate hearing on his competence to stand trial, we direct that the writ of habeas corpus must issue and Robinson be discharged, unless the State gives him a new trial within a reasonable time.

It has been pressed upon us that it would be sufficient for the state court to hold a limited hearing as to Robinson's mental competence at the time he was tried in 1959.  If he were found competent, the judgment against him would stand.  But we have previously emphasized the difficulty of retrospectively determining an accused's competence to stand trial.
[E] Ford v. Wainwright (1986)

[E.1] Facts:

There is no suggestion that he was incompetent at the time of his offense, at trial, or at sentencing.  In early 1982, however, Ford began to manifest gradual changes in behavior.

Dr. Kaufman (a psychiatrist that evaluated him in the prison) concluded that Ford had no understanding of why he was being executed, made no connection between the homicide of which he had been convicted and the death penalty, and indeed sincerely believed that he would not be executed because he owned the prisons and could control the Governor through mind waves.

Counsel for Ford invoked the procedures of Florida law governing the determination of competency of a condemned inmate. Following the procedures set forth in the statute, the Governor of Florida appointed a panel of three psychiatrists to evaluate whether, under §  922.07(2), Ford had "the mental capacity to understand the nature of the death penalty and the reasons why it was imposed upon him."   At a single meeting, the three psychiatrists together interviewed Ford for approximately 30 minutes.

Each concluded that he competent to be executed.

[E.2] Issue:

[E.3] Holding:

(1) Eighth Amendment prohibits state from inflicting the penalty of death upon a prisoner who is insane, and (2) Florida's procedures for determining sanity of a death row prisoner was not "adequate to afford a full and fair hearing" on the critical issue and therefore the habeas petitioner was entitled to an evidentiary hearing in the district court, de novo, on the question of his competence to be executed.

[E.4] Reasoning:

[E.4.1] Unconst. to execute the insane?:

[E.4.1.1] Court recites “cruel and unusual” std (see above)

[E.4.1.2] Common Law:

The bar against executing a prisoner who has lost his sanity bears impressive historical credentials;  the practice consistently has been branded "savage and inhuman."

[E.4.1.3] State Legislatures:

Today no state in the union permits the execution of the insane.

[E.4.2] Did the state fairly decide if D was insane?

Petitioner's allegation of insanity in his habeas corpus petition, if proved, therefore, would bar his execution.  The question before us is whether the District Court was under an obligation to hold an evidentiary hearing on the question of Ford's sanity.

[E.4.2.1] Standard for a New Evidentiary Hearing:

In a habeas corpus proceeding, "a federal evidentiary hearing is required unless the state-court trier of fact has after a full hearing reliably found the relevant facts."  Townsend.
In this case, it is clear that no state court has issued any determination to which that presumption of correctness could be said to attach;  indeed, no court played any role in the rejection of petitioner's claim of insanity.
But our examination does not stop there.   For even when a state court has rendered judgment, a federal court is obliged to hold an evidentiary hearing on habeas corpus if, among other factors, "the factfinding procedure employed by the State court was not adequate to afford a full and fair hearing," §  2254(d)(2);  or "the material facts were not adequately developed at the State court hearing," §  2254(d)(3);  or "the applicant did not receive a full, fair, and adequate hearing in the State court proceeding."  §  2254(d)(6).

[E.4.2.2] Deficiencies with the state’s “fact finding” method:

[E.4.2.2.a] Failure to include the prisoner in the truth-seeking process

We believe that any procedure that precludes the prisoner from presenting material relevant to his sanity or bars consideration of that material by the factfinder is necessarily inadequate.

[E.4.2.2.b] Failure to allow D to impeach the state-appointed doctors

Cross-examination is beyond any doubt the greatest legal engine ever invented for the discovery of truth.

The failure of the Florida procedure to afford the prisoner's representative any opportunity to clarify or challenge the state experts' opinions or methods creates a significant possibility that the ultimate decision made in reliance on those experts will be distorted.

[E.4.2.2.c] State's placement of the decision wholly within the executive branch:

The commander of the State's corps of prosecutors cannot be said to have the neutrality that is necessary for reliability in the factfinding proceeding.

[E.4.2.3] Limits to our holding:

We do not here suggest that only a full trial on the issue of sanity will suffice to protect the federal interests;  we leave to the State the task of developing appropriate ways to enforce the constitutional restriction upon its execution of sentences. 

[E.4.3] Judicial Solution:

Having been denied a factfinding procedure "adequate to afford a full and fair hearing" on the critical issue, 28 U.S.C. §  2254(d)(2), petitioner is entitled to an evidentiary hearing in the District Court, de novo, on the question of his competence to be executed.
[F] Ford v. Haley (11th Cir. 1999)

[F.1] Facts:

The state trial court found that Ford was competent to stand trial and waive his counsel, but required Ford's three appointed attorneys to stand by in the courtroom throughout the trial and to be available to consult with Ford or take over should Ford change his mind about proceeding pro se.   Standby counsel did not sit at Ford's table but remained in the courtroom.   The trial court did not on its own require counsel to sit at Ford's table.   However, the trial court repeatedly reminded Ford that standby counsel was available to him. During the trial, Ford actually consulted with standby counsel a number of times.

The trial court explicitly recommended to Ford that he not proceed by representing himself and that Ford's representing himself would be foolhardy in the trial court's opinion.

Ford's counsel filed his §  2254 habeas petition.  Ford later pro se filed a form requesting that the district court dismiss his appeal, and that an execution date be set.   Ford's attorney responded that he was not mentally competent to dismiss his §  2254 petition or his counsel.   Before acting on Ford's pro se request, the magistrate judge held two evidentiary hearings.

Dr. Rollins was one of the doctors suggested by Ford’s counsel and he examined Ford.

See more about facts in the holding since that’s all that is at issue.

Note: in the brief submitted by Ford’s attorney, the picture of his insanity is painted much clearer.  He wasn’t just religious – he was delusional.  He smeared feces and had elaborate “visions” about traveling all around the world.

[F.2] Issue: whether the district court erred in finding Ford competent to forgo further collateral review of his conviction and death sentence.

[F.3] Holding:

(1) district court's competency findings were supported by substantial evidence, and (2) finding that petitioner was mentally competent prevented his former counsel from showing that petitioner, the real party in interest, was unable to pursue his own cause, and, thus, counsel lacked standing to pursue any other issues in habeas petition.
[F.4] Reasoning:

[F.4.1] Standard for Waiving Counsel:

A criminal D can waive counsel so long as the accused did so knowingly and intelligently.

[F.4.2] Test for determining competency to waive post conviction review in a capital case:

The Rees v. Peyton test is whether a defendant has the "capacity to appreciate his position and make a rational choice with respect to continuing or abandoning further litigation or on the other hand whether he is suffering from a mental disease, disorder, or defect which may substantially affect his capacity in the premises."  

This Circuit explained in Lonchar v. Zant that applying the Rees test "involves a determination of (1) whether that person suffers from a mental disease, disorder, or defect;  (2) whether a mental disease, disorder, or defect prevents that person from understanding his legal position and the options available to him;  and (3) whether a mental disease, disorder, or defect prevents that person from making a rational choice among his options."

[F.4.3] Test Application/Key Facts

[F.4.3.1] “He’s just religious”

Dr. Rollins also testified that Ford's religious beliefs are not delusional.   After execution, Ford thinks that he is going to sit at God's left hand and be an important person.   Dr. Rollins took this to mean that Ford "believes in the afterlife that he is going to have a cherished position in heaven, that he is going to be respected, and that he is going to be comfortable and happy there."   Dr. Rollins found that "what Mr. Ford thinks will happen following his death is his own interpretation of the Bible and his own religious beliefs."

[F.4.3.2] “His reasons to dismiss were rational”

The magistrate judge further found that Ford's reasons for dismissing his habeas petition are not irrational or the product of mental disease.   For example, Ford does not believe a retrial would result in any difference.   Ford states that he is tired of his life on death row and tired of fighting for, at best, life imprisonment without possibility of parole.

[F.4.3.3] Rollins is very trustworthy:

It is also significant that Dr. Rollins was not hired by the prosecutor, but was the court's neutral psychiatric witness selected from a list of names provided by Ford's counsel.   More importantly, Dr. Rollins has extensive experience in competency evaluations, having conducted approximately 200 mental evaluations in criminal cases each year since 1972.

[F.4.4] Can his attny continue bringing his claim for him?

Davis has the burden to establish her standing to proceed on behalf of Ford and thereby to invoke the jurisdiction of the federal courts.  Because Ford is mentally competent, Davis has not shown that Ford, the real party in interest, cannot pursue his own cause. 

[F.5] Note:

The problem with mental illness is that people’s identity revolves around their crime not their problems.  People become very disbelieving about the actual affects of the disorder on the behavior.  This is why you get a case like the Ford case – get a sense of how very clear evidence of mental illness can be ignored by a court to facilitate an execution.

[G] Roper v. Simmons (2005): can’t kill kids anymore

[G.1] Facts: D was 17 when he robbed and killed a woman. The trial judge instructed the jurors that they could consider age as a mitigating factor.  He was still sentenced to death.

This is his second habeas petition.

After these proceedings in Simmons' case had run their course, this Court held that the Eighth and Fourteenth Amendments prohibit the execution of a mentally retarded person.  Simmons filed a new petition for state postconviction relief, arguing that the reasoning of Atkins established that the Constitution prohibits the execution of a juvenile who was under 18 when the crime was committed.

How does he meet the standards of the AEDPA for a successive petition?
[G.2] Issue: is it const. to execute 16 and 17 year olds (below 16 already held unconst. in Thompson v. Oklahoma)?

[G.3] Holding: that execution of individuals who were under 18 years of age at time of their capital crimes is prohibited by Eighth and Fourteenth Amendments; abrogating Stanford v. Kentucky.
[G.4] Reasoning:

[G.4.1] Thompson v. Oklahoma (1988):

[G.4.1.1] Consensus: a plurality of the Court determined that our standards of decency do not permit the execution of any offender under the age of 16 at the time of the crime.  The plurality opinion explained that no death penalty State that had given express consideration to a minimum age for the death penalty had set the age lower than 16.  The plurality also observed that "[t]he conclusion that it would offend civilized standards of decency to execute a person who was less than 16 years old at the time of his or her offense is consistent with the views that have been expressed by respected professional organizations, by other nations that share our Anglo-American heritage, and by the leading members of the Western European community." The opinion further noted that juries imposed the death penalty on offenders under 16 with exceeding rarity;  the last execution of an offender for a crime committed under the age of 16 had been carried out in 1948, 40 years prior.

[G.4.1.2] Court’s Judgment: Bringing its independent judgment to bear on the permissibility of the death penalty for a 15-year-old offender, the Thompson plurality stressed that "[t]he reasons why juveniles are not trusted with the privileges and responsibilities of an adult also explain why their irresponsible conduct is not as morally reprehensible as that of an adult."  According to the plurality, the lesser culpability of offenders under 16 made the death penalty inappropriate as a form of retribution, while the low likelihood that offenders under 16 engaged in "the kind of cost-benefit analysis that attaches any weight to the possibility of execution" made the death penalty ineffective as a means of deterrence.

[G.4.2] Stanford v. Kentucky (1989)

Concluded the Eighth and Fourteenth Amendments did not proscribe the execution of juvenile offenders over 15 but under 18.  The Court noted that 22 of the 37 death penalty States permitted the death penalty for 16-year-old offenders, and, among these 37 States, 25 permitted it for 17-year-old offenders.  These numbers, in the Court's view, indicated there was no national consensus "sufficient to label a particular punishment cruel and unusual."

[G.4.3] Court recites “cruel and unusual” std (see above)

[G.4.4] National Consensus:

[G.4.4.1] Legislsative Enactments:

30 States prohibit the juvenile death penalty, comprising 12 that have rejected the death penalty altogether and 18 that maintain it but, by express provision or judicial interpretation, exclude juveniles from its reach.

[G.4.4.2] Enforcement of Legislation:

Even in the 20 States without a formal prohibition on executing juveniles, the practice is infrequent.  Since Stanford, six States have executed prisoners for crimes committed as juveniles.  The Governor of Kentucky decided to spare the life of Kevin Stanford, and commuted his sentence to one of life imprisonment without parole -- the very defendant whose death sentence the Court had upheld in Stanford v. Kentucky.
[G.4.4.3] The direction of change:

With respect to the States that had abandoned the death penalty for the mentally retarded since Penry, "[i]t is not so much the number of these States that is significant, but the consistency of the direction of change."

[G.4.4.4] Federal law?:

The state argues there isn’t a national consensus because the US wouldn’t sign a treaty disavowing juvenile death penalty.  But Congress enacted the Federal Death Penalty Act and determined that the death penalty should not extend to juveniles.

[G.4.5] Independent Inquiry:

Three general differences between juveniles under 18 and adults demonstrate that juvenile offenders cannot with reliability be classified among the worst offenders.  

[G.4.5.1] Maturity: a lack of maturity and an underdeveloped sense of responsibility are found in youth more often than in adults and are more understandable among the young.
[G.4.5.2] Pressures: juveniles are more vulnerable or susceptible to negative influences and outside pressures, including peer pressure.
[G.4.5.3] Characters aren’t defined yet: The character of a juvenile is not as well formed as that of an adult.  The personality traits of juveniles are more transitory, less fixed.
Retribution and deterrence rationales also don’t support killing kids.

[G.4.5.4] Retribution: Retribution is not proportional if the law's most severe penalty is imposed on one whose culpability or blameworthiness is diminished, to a substantial degree, by reason of youth and immaturity.  The three reasons above decrease their culpability.
[G.4.5.5] Deterrence: the absence of evidence of deterrent effect is of special concern because the same characteristics that render juveniles less culpable than adults suggest as well that juveniles will be less susceptible to deterrence.  In particular, as the plurality observed in Thompson, "[t]he likelihood that the teenage offender has made the kind of cost-benefit analysis that attaches any weight to the possibility of execution is so remote as to be virtually nonexistent."

[G.4.6] Categorical Rule:

Petitioner maintains that it is both arbitrary and unnecessary to adopt a categorical rule barring imposition of the death penalty on any offender under 18 years of age.

We disagree.  The differences between juvenile and adult offenders are too marked and well understood to risk allowing a youthful person to receive the death penalty despite insufficient culpability.

If trained psychiatrists with the advantage of clinical testing and observation refrain, despite diagnostic expertise, from assessing any juvenile under 18 as having antisocial personality disorder, we conclude that States should refrain from asking jurors to issue a far graver condemnation--that a juvenile offender merits the death penalty.

[G.4.7] Nod to International Norms:

Our determination that the death penalty is disproportionate punishment for offenders under 18 finds confirmation in the stark reality that the United States is the only country in the world that continues to give official sanction to the juvenile death penalty.

It is fair to say that the US now stands alone in a world that has turned its face against the juvenile DP.

The opinion of the world community, while not controlling our outcome, does provide respected and significant confirmation for our own conclusions.

[XIII] Judicial Discretion and the Politics Surrounding Capital Punishment: Commutation, Clemency, Parole 

[A] Introduction

This is another example of political notions (majoritarian beliefs) shaping the rule of law.  Thus another problem of the DP is that no matter how precisely we think thru a legal structure, we end up with a system that is managed by political players.  Their political perspectives about how the DP must be enforced (the majoritarian agenda) is in conflict with any system of punishment that can be fair and reliable.

Prior to Ring, elected judges are permitted to override jury decisions’ of life.  About 23% of those on death row in AL were given the sentence of life but it was overridden.  Over 90% of those overrides are used to give death.  These politics of elected judges very much conflicts with the rule of law as applied to disfavored people.

[B] Judges and the Politics of Death:  Deciding Between the Bill of Rights  and the Next Election in Capital Cases

[B.1] Introduction:

[B.1.1] Thesis:

Recent challenges to state court judges in both direct and retention elections have made it clear that unpopular decisions in capital cases, even when clearly compelled by law, may cost a judge her seat on the bench, or promotion to a higher court. This raises serious questions about the independence and integrity of the judiciary and the ability of judges to enforce the Bill of Rights and otherwise be fair and impartial in capital cases.

[B.1.2] Some Examples of the Role of Politics:

[B.1.2.1] California:

The Governor of California publicly warned two justices of the state's supreme court that he would oppose them in their retention elections unless they voted to uphold more death sentences.  Apparently unsatisfied with the subsequent votes of the other two justices, the governor carried out his threat. He opposed the *761 retention of all three justices and all lost their seats after a campaign dominated by the death penalty.  The removal and replacement of the three justices has affected every capital case the court has subsequently reviewed, resulting in a dramatic change. In the last five years, the Court has affirmed nearly 97% of the capital cases it has reviewed, one of the highest rates in the nation.

[B.1.2.2] Texas:

A judge in Texas was voted off the state district after he recommended in postconviction proceedings that a death sentence be set aside due to prosecutorial misconduct, and directed an acquittal in another murder case due to constitutional violations.

[B.1.2.3] Rape Case:

Among the decisions for which Robertson's opponent attacked him was a concurring opinion expressing the view that the Constitution did not permit the death penalty for rape where there was no loss of life. Robertson's opponent exploited the opinion even though the U.S. Supreme Court had held ten years earlier that the Eighth Amendment did not permit the death penalty in such cases.

[B.2] Crime In Politics And The Death Penalty In The Politics Of Crime
Politicians demonstrate their toughness by supporting the death penalty, taking credit for the imposition of the death penalty, longer prison sentences, and measures to make prison life even harsher than it is already. Those who question the wisdom, cost, and effectiveness of such measures are branded "soft on crime."

Presidential candidate Bill Clinton demonstrated that he was tough on crime in his 1992 campaign by scheduling the execution of a brain-damaged man shortly before the New Hampshire primary.  Clinton had embraced the death penalty in 1982 after his defeat in a bid for reelection as governor of Arkansas in 1980.

[B.3] The Politics of Becoming and Staying a Judge

Judges in most states that have capital punishment are subject to election or retention. Although all judges take oaths to uphold the Constitution, including its provisions guaranteeing certain protections for persons accused of crimes, judges who must stand for election or retention depend on the continued approval of the voters for their jobs and concomitant salaries and retirement benefits.

[B.3.1] Judges Face Election in Most States That Employ the Death Penalty

There are currently thirty-eight states that have capital punishment statutes.  Thirty-two states both elect their judges and sentence people to death. 

In nine states -- including Alabama and Texas -- judges run under party affiliations.  The success of the party in national or state elections may have a significant impact on the judiciary because of straight party voting.

[B.3.1.1] No Elections: 11 states and the District of Columbia

[B.3.1.2] State Legislature: in 3 states the state legislature elects the judges

[B.3.1.3] Contested Elections: in 19 states judges are subjected to contested elections, either partisan or nonpartisan, at some point in their careers, whether during initial selection for the bench or after appointment by the governor.

[B.3.1.4] Uncontested Elections: 13 states judges are at some time subjected to a retention election but never faces an opponent

[B.3.2] Prosecuting Capital Cases as a Stepping Stone to the Bench

A capital case provides a prosecutor with a particularly rich opportunity for media exposure and name recognition that can later be helpful in a judicial campaign.

[B.3.2.1] A ridiculous example:

In a case involving the murder of the daughter of a local contractor, Smith contacted the victim's father and asked him if he wanted the death penalty. When he replied in the affirmative, Smith said that was all he needed to know, and subsequently obtained the death penalty at trial. The victim's father rewarded Smith with a contribution of $5000 during Smith's successful run for judge in the next election. The contribution was the largest Smith received.

[B.3.2.2] This plan my backfire too:

Attempts to exploit capital cases for political purposes may backfire, however, particularly if the prosecution is not ultimately successful in obtaining the death penalty. For example, a verdict of voluntary manslaughter instead of first degree murder transformed the case of Bruce R. Morris in St. Charles County, Missouri, from one in which a defendant's life was at stake to one in which a political career was at stake.  They accused him of taking the case to trial just because he was running for judge.

[B.3.2.3] Criticism Never Stops: Prosecutors may be criticized for failure to seek the DP, even when the law does not permit it.

[B.3.2.4] Doesn’t seem to be a solution:

Although it may be unethical and improper for prosecutors to campaign on promises to seek the death penalty or on their success in obtaining it, there is no effective remedy to prevent the practice.  Moreover, capital cases produce so much publicity and name recognition that explicit promises to seek death are hardly necessary. As a result, prosecuting capital cases remains a way of obtaining a judgeship. As will be discussed later, some persons who reach the bench in this manner have difficulty relinquishing the prosecutorial role.

[B.3.3] The Death Penalty's Prominence in the Election, Retention, and Promotion of Judges

[B.3.3.1] Challengers Attack Soft on Crime Judges:

Opponents criticize judges for a lack of cruelty.  Judges seek public approval by announcing their delight in helping to extinguish human life.  Constitutional rights are dismissed as mere "technicalities." A few rulings in highly publicized cases may become more important to a judge's survival on the bench than qualifications, judicial temperament, management of the docket, or commitment to the Constitution and the rule of law.

[B.3.3.2] Incumbents use the DP to show they are tough on crime:

Challengers are not the only ones to use the death penalty. Incumbent judges have used capital cases to advance their chances of reelection or retention.

[B.3.3.3] The DP can threaten a judicial contest:

Although pro-death-penalty campaigns are not always successful in defeating judges, even the threat of such a campaign may intimidate a judge. Challenges also make retaining a judgeship more expensive than it would otherwise be, thereby forcing a candidate to raise more money and contributing to the perception that those who contribute to judicial campaigns can get more justice than others.

[B.4] The Impact on The Impartiality of Judges
[B.4.1] Override Of Jury Sentences

Four states -- Alabama, Florida, Indiana, and Delaware -- permit a judge to override a jury's sentence of life imprisonment and impose the death penalty.
DE judges don’t stand for election and they more frequently use the override to reduce the sentence.

SCOTUS has condoned this practice in Harris v. AL, stating that a jury determination of a sentence is not  const. right.
[B.4.2] Failure to Protect Constitutional Rights:

The Bill of Rights guarantees an accused certain procedural safeguards, regardless of whether those safeguards are supported by popular sentiment at the time of the trial, in order to protect the accused from the passions of the moment. But nothing protects an elected judge who enforces the Constitution from an angry constituency that is concerned only about the end result of a ruling and may have little understanding of what the law requires. Judges who must keep one eye on the next election often cannot resist the temptation to wink at the Constitution.

[B.4.2.1] Batson Claims: It may be personally difficult or politically impossible for a judge to reject the prosecutor’s proffered reason for striking a minority juror.

[B.4.2.2] Change of Venue: The Mississippi Supreme Court has acknowledged that the discretion to grant a change of venue places a "burden" on the trial judge because "the judge serves at the will of the citizenry of the district . . . [and] might be perceived as implying that a fair trial cannot be had among his or her constituents and neighbors."

[B.4.2.3] Cameras in Court: Allowing camera in courts allows a judge or prosecutor to film his or her campaign commercials using real Ds.

[B.4.2.4] Save Us Federal Courts: A Georgia Supreme Court justice acknowledged that the elected justices of that court may have overlooked errors, leaving federal courts to remedy them via habeas corpus, because "[federal judges] have lifetime appointments. Let them make the hard decisions."

[B.4.3] Appointment And Tolerance of Incompetent Counsel for Indigent Persons

Local elected judges in Georgia have repeatedly refused to appoint for retrials of capital cases the lawyers who had successfully represented the defendants in postconviction proceedings, even after the Georgia Supreme Court made it abundantly clear that counsel familiar with the case should be appointed.

Judicial patronage system.

Lawyers who owe their livelihood to judicial appts may be unwilling to provide zealous rep out of fear that it will cost them future appts.

[B.4.4] Delegating the Judicial Function to the Prosecutor

Many state trial judges engage in the routine practice of adopting, usually verbatim, judicial orders that prosecutors or attorneys general have actually written. These orders are not short, routine form orders regarding minor procedural or management matters such as scheduling, but long and detailed opinions, often over forty pages in length, containing extensive factual characterizations and legal analysis. Such ghostwritten orders are not the impartial findings of disinterested judges, but ratherthe  briefs of advocates, containing one-sided, exaggerated "findings" that prosecutors have tailored for strategic advantage on appeal and in postconviction review.

In these and many other cases, state court judges repeatedly gave prosecutors a blank check to say anything they wanted in proposed orders, and then signed on the bottom line, converting advocate's briefs into judicial orders. Regardless of what any court has said to the contrary, the adoption of such orders has the appearance of impropriety and shows, at the very least, not only lack of independence, but also complete indifference on the part of many judges to what should be the most important work of the judiciary
[B.4.5] Judges Acting as Prosecutors

They keep this prosecutorial mentality once they join the bench.  For example, in a recent GA capital trial, a superior court judge took the witness stand to tell the jury why he has chosen to seek the death penalty for this particular defendant while he was the district attorney.

In contrast, federal judges have life tenure and are appointed by the President with the advice and consent of the Senate in order to ensure the independence of the judiciary and to guarantee that the courts will perform their roles as protectors of "the rights of individuals."

The state bench also differs from federal bench in that it is more likely to be a stepping stone to a higher political office.

[B.5] Remedies for the Lack of Impartiality:

[B.5.1] Using Diffuse and Indirect Citizen Input in Appointment and Evaluation Systems

The elimination of direct and retention elections is a necessary step to improve the fairness and impartiality of the judiciary. Eleven states and the District of Columbia already employ systems in which judges never face election.

Retention elections are even worse than direct elections where the incumbent is challenged because there is no comparison to be made among candidates. The judge standing for retention may be a target for negative votes from various groups dissatisfied with decisions on issues ranging from crime to abortion. Voters may want to express their disapproval of the judge with no consideration of whether the replacement judge will be any better.

[B.5.1.1] Alternative Mechanism:

The independence of the judiciary can be best preserved by a merit selection system in which a bipartisan judicial qualifications commission nominates a slate of qualified candidates to the executive, who then nominates a judge subject to confirmation by at least one branch of the state legislature.

One state that employs such a system is Hawaii, where the governor selects judges with the consent of the senate, from a list of nominees that a judicial selection commission compiles.  The judicial selection commission's list must contain not less than six nominees.  If a judge indicates at least six months before the end of his term that he wishes reappointment, the commission determines whether the judge should be retained.   The primary purpose of the retention process is to "exclude or, at least, reduce partisan political action."
[B.5.1.2] Strengths of Hawaii’s Model:

(1) it provides for diffuse and indirect input in the judicial selection and retention process by allowing the governor, the president of the senate, and the speaker of the house of representatives, all of whom are elected, to appoint a total of five members of the commission.  Thus, there is public accountability in a selection process that provides a layer of protection for judges who may make unpopular decisions.

(2) a judge serves a term of ten years, after which time the judicial selection commission again evaluates and either retains or rejects the judge.  Commission review allows an informed body to evaluate a judge's entire ten-year record. The commission sees any unpopular or controversial decisions in the context of a broader record. In addition, the commission can review the legal reasons for the judge's decision, not just the result. 

(3) commission review avoids judicial electoral campaigns, some of which can be demagogic, undignified, and unsophisticated. Judges create complicated records of rulings on a variety of issues, and an informed body representing the public can examine a judge's entire record rather than merely focus on a judge's rulings in the most notorious or highly publicized cases. Because a judge knows that an informed body will review her performance, she will be less susceptible to community pressures and will be more likely to enforce constitutional and statutory law. Such a method of selection would also result in better judges. Many capable and highly qualified individuals are unwilling to seek judgeships where they must stand for election, knowing that the responsible discharge of their duties in a controversial case could cost them their positions.

(4) the public may have more confidence in and respect for the judiciary because it knows that judges who do not have to worry about offending a particular segment of the population in order to raise campaign funds or stay in office are more likely to be impartial. At the same time, periodic review of judicial behavior protects the public from those who are unfit for judicial service.

(5) it ensures that when an individual takes the bench, he or she is independent -- free to disregard public sentiment when required by the law, and to take unpopular, but constitutionally mandated, action.

[B.5.2] Judicial Disqualification When Rulings Could Imperil Election

[B.5.2.1] Summary:

In jurisdictions in which judges stand for election or retention, judges should be disqualified from presiding over cases in which there is the appearance that political considerations could tempt judges in their rulings. The law of judicial disqualification and due process currently provides for this, but courts fail to apply this law properly, relying on fictions of impartiality while ignoring political realities.

[B.5.2.2] Reasons for appearance of impartiality:

The legitimacy of judicial decisions depends on the appearance of fairness, and elected judges hearing capital cases too often make rulings that appear to be patently unfair. It is apparent not only to Justice Stevens but also to those who observe the courts that judges are frequently responding to a "higher authority" than the Constitution. In some instances, that voice sounds too much like the cries of a lynch mob.

[B.5.2.3] Solution 1:

One step in the right direction would be to permit disqualification of at least one judge without attempting to assess the question of impartiality. For example, in Maryland, a party who believes that a fair and impartial trial cannot be had before the assigned judge may file a suggestion that the judge is incapable of affording him or her an impartial trial and the case must be removed to another court. A judge in a capital case may not refuse to grant the motion.

[B.5.2.3.a] Strengths of Plan:

This system is attractive because it does not operate on the presumption that judges become somehow immune to influences that would weigh strongly on non-judges. This system does not attempt to discern a judge's actual biases, but recognizes that the appearance of bias may make it appropriate for another judge to hear the case

[B.5.2.3.b] Weakness of Plan:

There is no assurance, however, that the new judge assigned to a case will not also be facing a tough reelection campaign and be subject to the same pressures.  It may be that practical considerations prevent courts from acknowledging the appearance of partiality of elected judges due to political pressures. If an entire state supreme court is disqualified, how is the case decided?

[B.5.3.4] Plan 2: Recuse Yourself

The popular frustration regarding crime is making it increasingly difficult for courts to discharge their constitutional obligation of fairness. Judges who realize they cannot hold the balance nice, clear, and true between the state and the accused in particular cases because of political considerations have a duty to recuse themselves.

[B.5.4] Altering Judicial Assignment Systems

One way to reduce the political pressures on elected judges is to prohibit those judges from presiding over capital cases in the districts that elect them. This could be accomplished through the judicial assignment system.  For example, in both North and South Carolina, judges rotate among judicial districts within the state. 

[B.5.4.1] Strengths of System:

When out of his county of residence, the judge is relieved from the political pressure of having to portray himself as the protector of his community; a judge would not necessarily stand for election in the very place in which he had made controversial rulings.

[B.5.4.2] Weaknesses of System:

This system would help to diminish the role of political pressure on judicial decisionmaking, but would not eliminate it. A judge could still seek to impress the voters at home with his toughness in the case before him in another district.

[B.5.5] Limiting the Deference Reviewing Courts Give to Judges Influenced by Political Pressures

[B.5.5.1] The Status Quo:

Reviewing courts should acknowledge the reality of the political pressures on trial judges, and, where the potential for such influence is present, they should carefully scrutinize rulings without the normal deference accorded to trial judges.

Appellate courts routinely defer to findings of fact of state trial judges, and review decisions of trial judges under the highly deferential abuse-of-discretion and clearly-erroneous standards on critical issues such as granting of a change of venue, allowing a continuance, the extent and scope of voir dire, whether there has been racial discrimination in the exercise of jury strikes, the impartiality of 

prospective jurors, and the admission of certain types of evidence. 

Federal courts, when reviewing state court judgments in habeas corpus proceedings, are required to give a presumption of correctness to findings of fact by the state courts.

[B.5.5.2] Three Solutions:

(1) The Mississippi Supreme Court, after acknowledging the political pressures that may influence a judge's decision on whether to grant a change of venue, decided that "some objective standards should be available to shield the [trial] court from even the appearance of such subtle coercion."

(2) The Georgia Supreme Court also modified its standard of review of denials of motions for a change to venue and directed trial judges in Georgia to grant changes of venue when a capital defendant makes "a substantive showing of the likelihood of prejudice by reason of publicity." The Court rejected the argument of the dissent that the determination of the trial judge was subject to "special deference" and should not be overturned unless it was "manifestly erroneous."

(3) In addition, full federal habeas corpus review of state court convictions should be restored.

[B.5.6] Appointment of Counsel Independent of Judges

Regardless of how judges are selected, they should not be responsible for the appointment of counsel for poor persons accused of crimes. An independent judiciary should be independent not only of political influences and the prosecution, but also of the defense. Judges have a different role to play in the adversary system than the management of the defense. In addition, defense counsel should be independent of the judge in order to fulfill the obligation of providing zealous representation to the accused.

The American Bar Association recommends that there be a defender office or a special appointments committee to select counsel for indigent defendants.

[C] Ring v. Arizona (2002) 

Note: this is a new rule and does not meet the either of the two Teague exceptions, thus you must have been in column 1 before this decision to benefit from it

[C.1] Facts:

Although clear evidence connected Ring to the robbery's proceeds, nothing submitted at trial put him at the scene of the robbery.  Furthermore, "[f]or all we know from the trial evidence," the Arizona court stated, "[Ring] did not participate in, plan, or even expect the killing.  This lack of evidence no doubt explains why the jury found [Ring] guilty of felony, but not premeditated, murder."

Under Arizona law, Ring could not be sentenced to death, the statutory maximum penalty for first-degree murder, unless further findings were made. The judge (alone) must "conduct a separate sentencing hearing to determine the existence or nonexistence of [certain enumerated] circumstances ... for the purpose of determining the sentence to be imposed." 

Called by the prosecution at Ring's sentencing hearing, Greenham testified that he, Ring, and Ferguson had been planning the robbery for several weeks before it occurred.

Because Ring was convicted of felony murder, not premeditated murder, the judge recognized that Ring was eligible for the death penalty only if he was Magoch's actual killer or if he was "a major participant in the armed robbery that led to the killing and exhibited a reckless disregard or indifference for human life."

Citing Greenham's testimony at the sentencing hearing, the judge concluded that Ring "is the one who shot and killed Mr. Magoch."
He also found two aggravating factors: (1) done for pecuniary gain and (2) depravity of heart (because he supposedly bragged to Greenham about the quality of his shooting)

[C.2] Issue:

[C.3] Holding:

Arizona statute pursuant to which, following a jury adjudication of a defendant's guilt of first-degree murder, the trial judge, sitting alone, determines the presence or absence of the aggravating factors required by Arizona law for imposition of the death penalty, violates the Sixth Amendment right to a jury trial in capital prosecutions; overruling Walton v. Arizona.
[C.4] Reasoning:

[C.4.1] Walton v. Arizona (1990):

SCOTUS held that Arizona's sentencing scheme was compatible with the Sixth Amendment because the additional facts found by the judge qualified as sentencing considerations, not as "element[s] of the offense of capital murder.

[C.4.2] Apprendi v. New Jersey (2000)

SCOTUS held that the Sixth Amendment does not permit a defendant to be "expose[d] ... to a penalty exceeding the maximum he would receive if punished according to the facts reflected in the jury verdict alone."  This prescription governs, Apprendi determined, even if the State characterizes the additional findings made by the judge as "sentencing factor[s]."

[C.4.3] The Role of Aggravating Circumstances

Based solely on the jury's verdict finding Ring guilty of first-degree felony murder, the maximum punishment he could have received was life imprisonment.

Without critical finding, the max sentence to which the D is exposed is life imprisonment, and not the death penalty.

A D may not be exposed to a penalty exceeding the max he would receive if he punished according to the facts reflected in the jury verdict alone.

[C.4.4] “But give us a break”

Even if facts increasing punishment beyond the maximum authorized by a guilty verdict standing alone ordinarily must be found by a jury, Arizona further urges, aggravating circumstances necessary to trigger a death sentence may nonetheless be reserved for judicial determination.

The notion "that the Eighth Amendment's restriction on a state legislature's ability to define capital crimes should be compensated for by permitting States more leeway under the Fifth and Sixth Amendments in proving an aggravating fact necessary to a capital sentence ... is without precedent in our constitutional jurisprudence."

[C.4.5] “But juries are stupid; this offers Ds more protection”

Arizona suggests that judicial authority over the finding of aggravating factors "may ... be a better way to guarantee against the arbitrary imposition of the death penalty."  The Sixth Amendment jury trial right, however, does not turn on the relative rationality, fairness, or efficiency of potential factfinders.

[C.5] Notes: 

[C.5.1] Limit to the Holding:

What if the judge says that you committed a really heinous murder?  Many states say that you can because judges can make additional findings that apply to sentencing as long as the jury has already made fact-findings that make you eligible to the DP.

[C.5.2] Litigation Strategy:

We have to make sure the deliberation process complies with the Ring process.  There must be unanimous decision on a single aggravating circumstance via Ring. This will change the instructions, etc.  They must all agree that it was heinous or that there was a felony.  They have to agree on the same aggravating factor.

[D] Ohio Adult Parole Authority v. Woodard (1998)

[D.1] Facts:

The Ohio Constitution gives the Governor the power to grant clemency upon such conditions as he thinks proper.  The Ohio General Assembly cannot curtail this discretionary decision-making power, but it may regulate the application and investigation process.  The General Assembly has delegated in large part the conduct of clemency review to petitioner Ohio Adult Parole Authority.

In the case of an inmate under death sentence, the Authority must conduct a clemency hearing within 45 days of the scheduled date of execution.   Prior to the hearing, the inmate may request an interview with one or more parole board members.   Counsel is not allowed at that interview.

[D.2] Issue:

State prisoner under sentence of death filed suit under §  1983, alleging that Ohio's clemency process violated his Fourteenth Amendment due process right and his Fifth Amendment right to remain silent.   

[D.3] Holding:

(1) Ohio's clemency procedures do not violate due process, and (2) Ohio's voluntary clemency interview does not violate Fifth Amendment privilege against compelled self-incrimination.

[D.4] Reasoning:

[D.4.1] D Argues:

Respondent argues that there is a life interest in clemency broader in scope than the "original" life interest adjudicated at trial and sentencing.  This continuing life interest, it is argued, requires due process protection until respondent is executed.

[D.4.2] Court Rejects:

In Dumschat, an inmate claimed Connecticut's clemency procedure violated due process because the Connecticut Board of Pardons failed to provide an explanation for its denial of his commutation application.   The Court held that "an inmate has 'no constitutional or inherent right' to commutation of his sentence."

Respondent's claim of a broader due process interest in Ohio's clemency proceedings is barred by Dumschat.   The process respondent seeks would be inconsistent with the heart of executive clemency, which is to grant clemency as a matter of grace, thus allowing the executive to consider a wide range of factors not comprehended by earlier judicial proceedings and sentencing determinations.

The defendant in effect accepts the finality of the death sentence for purposes of adjudication, and appeals for clemency as a matter of grace.

[D.4.3] D Argues: Integral Process

Respondent also relies on the "second strand" of due process analysis adopted by the Court of Appeals.   He claims that under the rationale of Evitts v. Lucey,(1985) clemency is an integral part of Ohio's system of adjudicating the guilt or innocence of the defendant and is therefore entitled to due process protection.   Clemency, he says, is an integral part of the judicial system because it has historically been available as a significant remedy, its availability impacts earlier stages of the criminal justice system, and it enhances the reliability of convictions and sentences.

[D.4.4] Court Rejects:

In Evitts, the Court held that there is a constitutional right to effective assistance of counsel on a first appeal as of right.
Clemency proceedings are not part of the trial-or even of the adjudicatory process.   They do not determine the guilt or innocence of the defendant, and are not intended primarily to enhance the reliability of the trial process.  Thus, clemency proceedings are not " 'an integral part of the ... system for finally adjudicating the guilt or innocence of a defendant.

[D.4.5] D Argues:

Because there is only one guaranteed clemency review, respondent asserts, his decision to participate is not truly voluntary.   And in the interview he may be forced to answer questions;  or, if he remains silent, his silence may be used against him.   Respondent further asserts there is a substantial risk of incrimination since postconviction proceedings are in progress and since he could potentially incriminate himself on other crimes.

[D.4.6] Court Rejects: 

It is difficult to see how a voluntary interview could "compel" respondent to speak.   He merely faces a choice quite similar to the sorts of choices that a criminal defendant must make in the course of criminal proceedings, none of which has ever been held to violate the Fifth Amendment.

Here, respondent has the same choice of providing information to the Authority-at the risk of damaging his case for clemency or for postconviction relief-or of remaining silent.   But this pressure to speak in the hope of improving his chance of being granted clemency does not make the interview compelled.
[E] "Death in Arkansas," The New Yorker (1993)

This is the story of a man that killed a police officer than shot himself in the head.  Unfortunately, he didn’t die and instead became really messed up after his brain surgery.  He acted like a child and also got really fat.  He tried to get Clinton to grant him clemency but he wouldn’t because he was also running for president and there was a scandal regarding a woman he’d had sex with (allegedly).

[F] “AL Justices Surrender to Judicial Activism” Editorial

AL SC justice chastising the court for overturning the conviction of a juvenile who committed the DP because SCOTUS was just motivated by liberal biases when it decided Roper v. Simmons.  “We have to protect our Southern heritage from those freakjobs.”

All of SCOTUS saw it.  Everything we’ve been considering in the last six weeks has been an issue of states’ rights.  The AEDPA said that we’re not going to disrespect you and look over your shoulder.  But state courts are threatening that they aren’t going to follow the federal const.  There’s no reason to give more authority to states when they abuse it.

[G] Videos of Campaign Advertisements of Judges:

Minnesota v. White: it’s a violation of a judge’s 1st amendment rights when you limit what things are said during elections.  This was in response to the bar’s limit on what’s said in the advertisements.

[XIV] International Law and the Politics of Capital Punishment in America

[A] Introduction:

[A.1] Extradition : Countries without dp will not extradite to US if dp is sought – unless there is a formal agreement.  This has become huge issue in relation to terrorism and extradition

[A.2] Consulate Access: When foreign national is arrested in another country, they have right to have consulate notified immediately of their arrest. In US this is not well known to many law enforcement officials and thus not really followed.

[A.3] Protecting disfavored groups: International law provides that punishment cannot be based on racial animus.  To extent that there is a race discrimination claim, can arguable assert a violation of international law.

[A.4] Mental Illness: International law protects people with mental illness and disability

[A.5] Innocence: International law says that you cannot execute, torture or imprison someone who has committed no crime.  To the extent there is proof that someone is innocent, international law would prohibit execution, incarceration, etc.

[A.6] Length of time spent on death row: European courts contend that it is cruel and inhumane to sentence someone to death and have them on death row for years.  Idea is that delayed executions serve no purpose.

Key problem with this claim is the remedy sought – it is disingenuous to want many years to appeal issues, but also object to staying on death row for many years.

Could raise this issue and argue like competency – that you couldn’t raise before bc it was not ripe.

Problem is that this claim likely will not get in front of fed judge b/c there is no clear way for it to get there with AEDPA there is innocence requirement, successive petitions problem,  and exhaustion requirement.

[B] Amnesty International, “International Standards on the Death Penalty,” (1998)

Int’l community is against CP, w/ many covenants and treaties seeking abolition, non-extension in use (for certain crimes, against certain groups of people), safeguards for fair trials, right to appeal, right to seek clemency, abolition of public executions, etc. 

[C] Mexico v. United States of America (March 2004)

US arrested, tried, convicted 52 Mexican nationals w/o notifying “w/o delay” or allowing any assistance of consulates, against Vienna Convention on Consular Relations.
[C.1] Mexico’s Allegations:

Mexico ants the convictions thrown out and be able to go back to square one so defendant’s can have access to consulate during trial.  Consulate has authority to provide legal assistance, and these countries are saying we will pay lawyers to protect these nationals from death row.

[C.2] US’s Response:

Individual rights are being violated not rights of another country.  The US thinks that this means they don’t have to do anything retroactively, but will only try to do things better in the future because procedural default prohibits review

[C.3] ICJ Holding: 

ICJ finds violation of Vienna Convention but will not give Mexico remedy.  It order review of these cases, and US acquiesces. ICJ says that they cannot do anything on these individual cases. 

[C.3.1] Duty: Duty upon arresting authorities to give Art 36 P 1b info to individual arises once it is realized that person is foreign national, or once there are grounds to think that person is probably a foreign national.

[C.3.2] Don’t have to prove rights would have been vindicated: Immaterial whether Mexico would have offered consular assistance or whether different verdict would have been rendered; sufficient that Convention conferred these rights which might have been acted upon.

[C.3.3] Review: Failure of US authorities to inform Mexican nationals of int’l rights, to notify Mexican consulates, and to enable Mexico to provide consular assistance is violation which should be remedied by obligation by US to permit review and reconsideration (conviction and sentence) of nationals’ cases by US courts w/ view to ascertaining whether in each case violation caused actual prejudice to D.

 [D] Greenhouse, “Bush Decision to Comply with World Court Complicates Case of Mexican on Death Row” (2005)

5th Cir held that any rights under Vienna Convention gave way to procedural barriers that Congress established to limit state prisoners’ access to fed courts; SC arguments held, in which government indicated that Bush would direct state courts to give the new hearings that the ICJ decision in Mexico required.
[E] Lagrand, Germany v. United States, (Int’l Court of Justice 2001)

[E.1] Facts/Issue:

Two German nationals in AZ convicted and sentenced to death.  Germany argues that US violated Article 36 of the Vienna convention because Arizona failed to notify the German consulate of their arrest.

[E.2] Holding: ICJ finds that there is violation of Vienna Convention and order injunction of execution. Art 36 creates individual rights, which, by virtue of Art I, may be invoked in ICJ by national detained person.
[E.3] Result?:  The men aren’t shielded!  The ICJ has no enforcement so AZ killed them anyway.  The US says in response that it will notify law enforcement that they need to comply with this part of the Vienna convention.  After this case, the rest of the world is pissed and many of them have said that American foreign nationals won’t be protected in their countries.

[F] Badkhen, "Pendulum Begins Swing Away from Death Penalty” (2005)

This article indicates that some conservatives are opposing the DP in their right to life viewpoint.

[G] Callins v. Collins (1994)

Blackmun dissented from the denial of certiori.  He’s no longer willing to tinker with the machine of death.  Since Furman states have been unable to develop a death penalty procedure that’s not arbitrary, discriminatory, capricious, or accurate.

“I feel morally and intellectually obliged to concede that the death penalty experiment has failed.

There is a paradox in SCOTUS jurisprudence that’s been evident since Penry: Texas had complied with Furman by severely limiting the sentencer’s discretion, but those very limitations rendered Penry’s death sentence unconst.  The const requires both consistency and individual consideration.

The jurisprudence holds that in the first stage of capital sentencing, the demands of Furman are met by narrowing the class of death-eligible offenders according to objective standards.  Once the pool of death-eligible Ds has been reduced, the sentencer retains the discretion to consider relevant mitigating evy the D chooses to offer.

But it is the decision to sentence to death that can’t be arbitrary – not the decision to make a D eligible for death.

But the decision whether a human being should live or die is so inherently subjective – rife with all of life’s understanding, experiences, prejudices, and passions – that inevitably defies the rationality and consistency required by the const.

Also, federal courts now only have narrow authority to challenge state’s decisions to impose the death penalty.
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