Capital Punishment – Stevenson, Spring 2005



I.
Introduction to Capital Punishment Law and Litigation

A.
“The Death Penalty in 2004,” Death Penalty Info. Center (Dec. 2004): year-end report
1.
Detailing: (a) NY-CoA’s declaring DP unconst; (b) Houston police chief seeking moratorium on DP b/c of unreliability of crime lab (governor disregarded this advice); (c) oral arguments in Roper v. Simmons.
2.
Numerical Trends: (a) DP rate dropped 50% since ‘90s; (b) executions down 10% from ‘03, 40% from ‘99; (c) drastic drop in public support for DP.
3.
Explanations for Decline: (a) innocence; (b) recognition of racial bias (c) ineffectiveness. 

B.
“Death Row U.S.A.,” NAACP-LDF (Fall 2004): quarterly report; various stats:


1.
Gender: 99% of executions are men, victims’ genders are split ~50/50%


2.
Race: 58% of those executed are white, 80% of victims are white.


3.
Leading Execution States: TX (35%), VA (10%), OK (8%), MO (6.5%), FL (6%).

C.
“A Peculiar Institution? Capital Punishment and the American Civilizing Process,” David Garland, Moffett Lecture on Ethics (Dec. 2004):


1.
Problems w/ Current System:




a.
Delay and deferral – average time b/tw conviction and execution is >12 years.



b.
3,500 offenders on death row, w/ more sentenced each year than ever executed.




c.
CP is just a law on the books, never carried out, in many states.



d.
Abolitionist states in North, execution states in South.




e.
Racial disparity – applied most often to minorities, mostly blacks who kill whites.



f.
Legal and procedural errors occur w/ astonishing frequency.



g.
Capital sentences framed in language of victim satisfaction.



h.
Executions remote in time/place from crime, hidden from public, designed to de-dramatize act of execution, and claim to be free of pain/suffering.



i.
US is only western nation that retains CP.



2.
Understanding System: sensitive to public opinion (juries, elected prosecutors); intensely regulated by legal rules; view on CP as proxy for personal identity, politics.


3.
Garland’s Theory of “Constrained Civilizing Processes”:




a.
Civilizing process: top-down, counter-majoritarian reform, achieved by elites whose quest for status distinction leads them to cultivate refined sensibilities.



b.
Throughout Am. history, CP has shown classic elements of civilizing trajectory: 





i.
Originally undertaken frequently, in public view





ii.
Reduced range of capital offenses and eligible offenders





iii.
Abolition of aggravated death sentences




iv.
Removal of executions from public view





v.
Adoption of methods to speed death and reduce pain




vi.
Emergence of normative discourse challenging the institution





vii.
Appearance of class-based divisions in public opinion




viii.
Decline in frequency of executions





ix.
Movement toward full abolition, first de facto, then de jure.




c.
Constraints on civilizing process: 




i.
Decentralized govn’t: fed / state system makes elite action less possible 




ii.
Populist form of govn’t where politicians to judicial officials are directly accountable to electorate





iii.
Patterns of social organization and racial stratification




d.
Methods of Reform: used by Supreme Court




i.
Juridification: reform system through law; rationalize/regulate otherwise arbitrary system; provide CP w/ enhanced legal legitimacy; and create tools that allow diverse state systems to be managed from center, speeding up / slowing down rate of executions, expanding / contracting reach of CP.  (Ex. Gregg v. GA, Jurek v. TX, Woodson v. NC)




I.
Problem: difficulty in balancing reqs of equality b/tw cases and






individualized consideration of unique circumstances.





ii.
Democratization: many forms; emphasizes that CP is, in the end, the authentic will of the people.  (Ex. McCleskey v. Kemp, Ring v. AZ)




iii.
Civilization: legal encouragement of technical innovation, disavowal of archaic inhumane techniques, exclusion of sympathetic categories of individuals.  (Ex. Nelson v. Campbell, Atkins v. VA, Roper v. Simmons)
II.
A Brief History of Capital Punishment in the United States
A.
Banner, The Death Penalty: An American History, “Degrees of Death,” (2002):

1.
Mercy: DP merely shifted Q to exec, who often granted clemency.
a.
Clemency served to: 
i.
Correct trial errors, as there were no appellate courts; 
ii.
Reduce sentence of someone young or w/o criminal history; 
iii.
Encourage criminals to inculpate colleagues.
b.
Required convicted criminal to project both image of contrition and of innocence.

2.
Symbolic Execution: officials could reap benefits of CP w/o actually killing
a.
By invoking ancient legal doctrine of benefit of clergy (originally clergy, later literate and first offenders, couldn’t be executed),

b.
By conducting simulated hangings (1st/2d offenses), and 
c.
By staging dramatic reprieves under gallows.
3.
Punishments Worse than Death: exploited concern re bodily integrity after death.
a.
Burning alive: for offenders considered unusually disruptive of social order, i.e., slaves who murdered owners and women who murdered their husbands.
b.
Public display of corpses, hanging in chains.
c.
Dismemberment
d. 
Dissection: became popular at end of 18th century, due to need for cadavers.
B.
Banner, The Death Penalty: An American History, “Northern Reform, Southern Retention,” (2002):

1.
Northern Debate: many against CP, b/c of Qs re deterrence, retribution, and reformation.
a.
Deterrence: thought prison would be more effective.  Juror’s reluctance to impose death penalty resulted in lower conviction rates.
b.
Retribution: CP as too retaliatory; proper sanction required some attention to penitence and rehabilitation.  View of criminality as form of insanity, and discovery of execution of innocent, decreased support for CP.
c.
Reformation: idea that true penitence not attained b/tw conviction and execution, and that goal should be rehabilitation anyway.
2.
Northern Reform: from 1820s-1850s, legislation removing lesser felonies from death-eligibility, later discussing outright abolition.  Then, issue merged w/ abolition of slavery.
3.
Southern Retention: abolition debate didn’t occur b/c of perceived need to discipline a captive workforce.  Distinction b/tw penalties for blacks and whites.
III.
Framework of the Modern Death Penalty


A.
Furman v. Georgia, 408 U.S. 238 (1972):



1.
Facts: CP imposed in three cases (2 rapes, 1 murder).


2.
Issue: Does CP violated 8th and 14th in these cases?


3.
Holding: Imposition and carrying out of CP in these circumstances violates 8th and 14th.



i.
CP is cruel and unusual just as being struck by lightening is cruel and unusual.


4.
Reasoning: (from concurrences – decision was per curiam)



a.
Proscription of cruel and unusual punishments is not fastened to obsolete definitions but may acquire new meaning as public opinion becomes enlightened.  Must draw meaning from evolving standards of decency.



b.
CP is by definition “unusual” if discriminatory b/c of race, religion, wealth, social position, class, or if imposed under procedure giving room for prejudices.




i.
In current era, judges and juries have practically untrammeled discretion to let an accused live or insist that he die.





ii.
EP-14th is implicit in 8th – penalty is unusual if imposed arbitrarily or discriminatorily.  




iii.
Evidence of extreme rarity suggests arbitrariness, and there is also evidence of discriminatory imposition on those poor, young, or ignorant.



c.
8th requires legislatures to write penal laws that are evenhanded, nonselective, and nonarbitrary, and requires judges to see that general laws are not applied sparsely, selectively, and spottily to unpopular groups.  




i.
Discretionary laws are unconst in their operation.



d.
Test is cumulative: if punishment is unusually severe, if there is strong probability that it is inflicted arbitrarily, if it is substantially rejected by contemporary society, and if there is no reason to believe that it serves any penal purpose more effectively than less severe punishment, then infliction violates 8th.

B.
Gregg v. Georgia, 428 U.S. 153 (1976):


1.
Facts: At penalty stage no additional evidence, trial judge instructed jury that it could not impose CP unless it found one of three aggravating circumstances (committed w/ another felony; committed to receive money/property; outrageously and wantonly vile).


2.
Issue: Is GA’s CP statute permissible under 8th?


3.
Holding: New CP statute appropriately limits jury’s discretion and comports w/ 8th / 14th.


4.
Reasoning:




a.
Statute provides for bifurcated trial, before judge or jury, and in penalty phase, judge/jury can hear additional evidence on extenuation, mitigation, or aggravation.  CP imposed only on finding of aggravating circumstance.  Trial judge bound by jury’s determination.  Expedited review by SC-GA.



b.
Was discretion appropriately limited?





i.
Bifurcated procedure is good.





ii.
Standards to guide juror discretion are appropriate.





iii.
Appropriate additional safeguard in automatic appeal and expedited review by GA-SC, which has to compare this case w/ others to ensure appropriateness of sentence.

C.
Woodson v. North Carolina, 428 U.S. 280 (1976):



1.
Issue: Does NC CP statute violate 8th and 14th b/c it makes CP mandatory for a broad category of offenses?


2.
Holding: Mandatory DP statute violates Const; need some individualized consideration.


3.
Reasoning: three const infirmities:




a.
Inadequacy of distinguishing b/tw murders solely on basis of legislative narrowing of capital offense leads to too much discretion.  




i.
History of CP reveals that practice of giving DP to all persons convicted of a particular offense rejected as unduly harsh and unworkably rigid.  Frequently resulted in jury nullification.



b.
Unchecked and standardless discretion at issue in Furman wasn’t remedied by mandatory statute, as this simply papered over problem of jury discretion.



c.
Fails to allow particularized consideration of relevant aspects of character and record of each convicted D.


D.
Jurek v. Texas, 428 U.S. 262 (1976):



1.
Facts: In penalty phase, jury answered two Qs affirmatively – evidence beyond reasonable doubt that murder was committed deliberately and that D would be continuing threat.


2.
Issue: Is new TX CP statute const?


3.
Holding: Juries have adequate guidance b/c of required finding of at least one statutory aggravating factor prior to imposition of DP and presentation of mitigation evidence.


4.
Reasoning:




a.
Jury must be allowed to consider not only aggravating, but also mitigating circumstances that provide necessary individualized sentencing determination.




b.
TX’s Qs do not explicitly allow consideration of mitigation, but second Q (continuing threat) allows presentation / consideration of mitigation.


E.
Coker v. Georgia, 433 U.S. 277 (1977):



1.
Facts: D convicted and sentenced to death for rape.  Jury considered aggravating circumstances of prior capital felony and whether rape was committed in course of another capital felony.  Statute allows that death penalty not be imposed even in face of aggravating circumstances, if jury finds them outweighed by mitigating ones.


2.
Issue: Is GA statute punishing rape of an adult woman w/ DP const?


3.
Holding: CP is disproportionate punishment for rape and thus is unconst under 8th.


4.
Reasoning:




a.
Under Gregg, punishment is excessive if it makes no measurable contribution to acceptable goals of punishment or is grossly out of proportion to severity of crime.



b.
At no point in last 50 years have majority of states authorized DP for rape.  When DP statutes were rewritten, only three of sixteen states that had authorized DP for rape before included it in new provisions.  Rarely do juries impose DP for rape.



c.
Rape is serious crime deserving of serious punishment, but in terms of moral depravity and injury to victim and public, it does not compare w/ murder.

F.
State v. Wilson, 685 So.2d 1063 (La. 1996):



1.
Facts: D sentenced to death for rape of 5-year-old.


2.
Issue: Is statute authorizing DP for rape of child under 12 const?


3.
Holding: Statute authorizing DP for rape of child is const, as it reflects contemporary standards and reflects atrocity of the crime.


4.
Reasoning:




a.
8th prohibits disproportionately excessive sentences; those that (i) make no measurable contribution to acceptable goals of punishment, or (ii) are grossly out of proportion to severity of crime.




b.
D argues DP is grossly disproportionate to crime of child rape.





i.
SC specifically limited holding to rape of adult; any rape is reprehensible, but rape of child, who state has responsibility of protecting, is worse.





ii.
Legislature decided child rape was DP-eligible, showing contemporary standards.  No need to choose least severe penalty so long as selected penalty is not cruelly inhumane or disproportionate to offense.




iii.
LA is only state w/ this law – but, this is not determinative.



c.
D argues that DP should not be applied when crime results in no death.





i.
LA legislature has determined that child rape is crime that is a grievous affront to humanity.  Harm inflicted on child is tremendous.




d.
Arbitrary and capricious application – Gregg instructed that jury/judge discretion






must be suitability limited, and statute allows for that, narrowing category of crimes eligible, providing bifurcated trial, and allowing presentation of mitigation.




i.
Not problematic that only aggravator is identical to element of crime.

IV.        Aggravating Circumstances and Victim Impact
A.
§ 13A-5-40, Code of Alabama (1975): describes capital offenses recognized in AL, procedure followed in capital trials, aggravating/mitigating circumstances to be considered in sentencing.
B.
Lowenfeld v. Phelps, 484 U.S. 231 (1988):
1.
Facts: Imposition of DP requires jury to find at least one of ten statutory aggravating factors.  D found guilty of three counts of first-degree murder under statute: “offender has specific intent to kill or to inflict great bodily harm on more than one person.”  Only aggravating circumstance upheld b/c LA-SC was that “offender knowingly created a risk of death or great bodily harm to more than one person.”

2.
Issue: Is DP unconst b/c aggravating factor duplicates element of underlying offense?
3.
Holding: The fact that jury is required to find existence of an aggravating circumstance in addition is not part of const-required narrowing process, so fact that aggravating circumstance duplicated one of elements of crime does not make this const infirm.


4.
Reasoning:

a.
To be const, CP scheme must genuinely narrow class of persons eligible for DP and must reasonably justify imposition of more severe sentence on D compared to others found guilty of murder.
b.
Narrowing function may either be done by jury or legislature itself, as in this case.

C.
“Tokens of our Esteem: Aggravating Factors in the Era of Deregulated Death Penalties,” Jonathan Simon & Christina Spaulding, The Killing State ed., Austin Sarat (1999): 

1.
Capital aggravating factors:
a.
Typical Aggravating Factors, post-Gregg: 
i.
MPC-type statute: most popular, most supported by SC; retained broad defn. of capital murder, but mandated decision-maker to consider a list of aggravating and mitigating factors at separate proceeding.  
ii.
Could require “balancing” or just “consideration,” and could include absolute list or allow consideration of anything.


iii.
Minority of states used the legislature to narrow capital murder.

b.
New Aggravators: peace officers, victims of racially-motivated crimes, public EEs, crimes committed in manner that causes public fear (car-jackings, drive-by shootings).  Creates strict liability murders.
D.
Maynard v. Cartwright, 486 U.S. 356 (1988):
1.
Facts: Aggravating factors: “knowingly created a great risk of death to more than one person” and “especially heinous, atrocious, or cruel.”

2.
Issue: Is aggravating factor of “especially heinous, atrocious, or cruel” unconst vague?

3.
Holding: Aggravating factor fails here: language gives insufficient guidance to juries and affirmation by OK-SC does not cure original problem.


4.
Reasoning:

a.
OK interprets this factor to allow for consideration of attitude of killer, manner of killing, and suffering of victim, but doesn’t limit it to those.
b.
Claims of vagueness directed at aggravating circumstances defined in CP statutes are analyzed under 8th Amd and characteristically assert that challenged provision fails adequately to inform juries what they must find to impose DP and as a result leaves them and appellate courts w/ too much discretion.
E.
Lockett v. Ohio, 438 U.S. 586 (1978):
1.
Facts: Aggravators – murder was committed for purpose of escaping detention and while fleeing aggravated robbery.

2.
Issue: Is OH’s DP statute unconst b/c it limits jury’s consideration of mitigating factors to certain circumstances of crime and character of offender?
3.
Holding: OH DP statute does not permit type of individualized consideration of mitigating factors that are required by 8th and 14th. 

4.
Reasoning:

a.
Once verdict for murder w/ aggravators is returned, judge must impose DP unless he finds by preponderance that (i) victim induced the offense, (ii) D was under duress, coercion, (iii) offense was product of D’s mental deficiency.

b.
D says statute should permit consideration, as mitigation, of character, prior record, age, lack of specific intent, minor role in crime.
c.
Furman did not require that all sentencing discretion be eliminated, only that it be directed and limited, so that there would be a meaningful basis for distinguishing the cases in which it is imposed from the many in which it is not.

d.
Discussion of strong history supporting individualized sentencing.  
F.
Eddings v. Oklahoma, 455 U.S. 104 (1982):
1.
Facts: Aggravating factors: (i) crime was especially heinous, atrocious, or cruel, (ii) committed to avoid/prevent arrest, (iii) continuing threat to society.  Mitigation presented about troubled youth, low mental and emotional development, sociopathic disorder, but judge said he would only consider D’s youth as mitigation.
2.
Issue: Is D’s DP sentence unconst b/c judge failed to consider all mitigation?
3.
Holding: Just as state may not by statute preclude sentencer from considering any mitigating factor, neither may sentencer refuse to consider, as a matter of law, any relevant mitigating factor, such as D’s violent upbringing and mental/emotional development.

4.
Reasoning: Lockett held that 8th and 14th require that sentencer not be precluded from considering, as mitigation, any aspect of D’s character or record or any circumstances of offense that D proffers as a basis for a sentence less than death.
V.          Mitigating Circumstances and Victim Impact
A.
Hitchcock v. Dugger, 481 U.S. 393 (1987):
1.
Facts: D sentenced to death for killing 13-year-old.  Bifurcated trial.  Jury was to decide: (i) whether sufficient aggravating circumstances exist; (ii) whether sufficient mitigating circumstances exist as enumerated to outweigh aggravating circumstances; (iii) based on this, whether D should get DP.

2.
Issue: Did FL DP statute preclude consideration of relevant mitigating circumstances?

3.
Holding: Judge instructed jury only to consider statutory mitigating factors, of which only his youth applied, and thus, the proceedings did not comport w/ reqs of 8th.


4.
Reasoning: Pre-Lockett, statute allowed only consideration of enumerated factors and sentences have been overturned for this reason.
B.
Pulley v. Harris, 465 U.S. 37 (1984):

1.
Issue: Is CA CP scheme unconst b/c it fails to compare Ds’ sentences w/ sentences imposed in similar cases in order to determine whether they were proportionate?
2.
Holding: This statute is const b/c by requiring jury to find at least one special circumstance beyond a reasonable doubt, it limits CP to a small sub-class of capital-eligible cases and jury’s discretion is suitably directed and limited so as to minimize risk of wholly arbitrary and capricious action.

3.
Reasoning: In redrafting post-Furman, many states provided for proportionality review as an additional safeguard against arbitrary/capricious sentencing. But, never has proportional review been held to be critical.
C.
Booth v. Maryland, 482 U.S. 496 (1987):
1.
Issue: Does Const prohibit jury from considering victim impact statement during sentencing phase?
2.
Holding: This info is irrelevant to capital sentencing decision and admission creates a const unacceptable risk that jury may impose DP in an arbitrary and capricious manner.


3.
Reasoning:

a.
D counsel moved to suppress VIS on ground that info was both irrelevant and unduly inflammatory and therefore its use violated 8th.

b.
SC has mandated that D’s record, characteristics, and circumstances of crime must be considered in penalty phase, and a state statute requiring consideration of other factors must be scrutinized to ensure that evidence has some bearing on D’s personal responsibility and moral guilt.

c.
VIS describes personal characteristics of victims and emotional impact of crimes on family, as well as family members’ opinions and characterizations of crimes and D.  
i.
First type of evidence is irrelevant to sentencing, was unknown to D before the crime, and would be difficult to rebut w/o shifting focus from D.
ii.
Second type of evidence provides family members’ opinions and emotions which are irrelevant and may unduly influence jury.

D.
Payne v. Tennessee, 501 U.S. 808 (1991):
1.
Issue: Reconsideration of VIS cases.
2.
Holding: In majority of cases, and this case, VIS serve entirely legit purposes, and in event that evidence is introduced that is unduly prejudicial that it renders trial fundamentally unfair, DP-14th provides a mechanism for relief.
3.
Reasoning:

a.
Booth and Gathers were based on premises that (i) evidence relating to particular victim or to harm that capital D causes victim’s family do not reflect on D’s blameworthiness, and (ii) only evidence relating to blameworthiness is relevant to capital sentencing decision.

b.
But, assessment of harm caused by D is important concern of crim law, both in determining elements of offense and in determining appropriate punishment.
c.
States have enacted statutes allowing VIS to be admitted, and w/in const limits defined by caselaw, states enjoy wide latitude to prescribe method by which those who commit murder shall be punished.

d.
State has legit interest in counteracting mitigation evidence by reminding jury that just as murderer should be considered as an individual, so too the victim is an individual whose death represents a unique loss to society.
VI.        The Capital Trial: Death Qualification

A.
Wainwright v. Witt, 469 U.S. 412 (1985):
1.
Issue: Review of procedures for selection of jurors in crim trials involving possible imposition of CP.
2.
Holding: State may insist that jurors will consider and decide facts impartially and conscientiously apply law as charged by court. (I.e., no automatic exclusion from venire.)

3.
Reasoning:

a.
Witherspoon v. IL: state infringes a capital D’s rights under 6th and 14th to trial by impartial jury when it excuses for cause all members of venire who express conscientious objections to CP.

b.
Clarification in Adams v. TX: juror may not be challenged for cause b/c of views on CP unless views would prevent or substantially impair performance of duties.  

B.
Morgan v. Illinois, 501 U.S. 719 (1991):

1.
Issue: Whether, during voir dire for capital offense, state trial court may, consistent w/ DP -14th, refuse inquiry into whether potential juror would automatically impose DP upon conviction of D.
2.
Holding: Juror who would in no case vote for CP, regardless of evidence and instructions, is not impartial and must be removed for cause. Likewise, juror who will automatically vote for DP in every case will fail in good faith to consider aggravating/mitigating circumstances as instructions require, and thus juror is not impartial.


3.
Reasoning:

a.
In IL, court conducts voir dire, and prosecution sought Witherspoon-authorized inquiry into potential juror’s views on CP.  
i.
Judge asked jurors whether any member had moral/religious values so strong that he or she could not impose DP regardless of facts.  
ii.
Each were also asked about potential automatic vote against DP.  
iii.
D sought questioning into automatic vote for DP (reverse-Witherspoon), but judge refused.
b.
DP-14th requires impartial jury, and Wainwright v. Witt held that proper standard for determining when prospective juror may be excluded for cause b/c of views on CP is whether juror’s views would prevent or substantially impair performance of his duties as juror in accordance w/ instructions and oath.
c.
Were voir dire not available to lay bare foundation for D’s challenge for cause against those prospective jurors who would always impose DP following conviction, his right not to be tried by such jurors would be rendered nugatory.

C.
Lockhart v. McCree, 476 U.S. 162 (1986):

1.
Issue: Does Const prohibit removal for cause of prospective jurors whose opposition to DP is so strong that it would prevent or substantially impair performance of their duties as jurors at sentencing phase? (Left open in Witherspoon.)
2.
Holding: “Witherspoon excludables” or any other group defined solely in terms of shared attitudes that render members unable to serve as jurors in particular case may be excluded from jury service w/o contravening any basic objectives of fair-cross-section req.


3.
Reasoning:

a.
Trial judge removed for cause, over D’s objections, those prospective jurors who said they could not under any circumstances vote for imposition of DP.

b.
D says “death qualification” produces juries more prone to convict than “non-death qualified” juries.  Presentation of social science on this, but knocked down.

c.
Fair-cross-section argument – but, doesn’t apply to petit juries, and even if it did, non-death qualified jurors do not constitute a “distinctive group” which should be represented on juries.  
d.
W/ regard to argument that excluding these jurors automatically makes jury impartial, SC does not agree – impartial jury consists of one that will conscientiously apply the law and find the facts.

e.
Witherspoon and Adams apply only in sentencing context.

D.
Turner v. Murray, 476 U.S. 28 (1986):
1.
Facts: D requested questioning into jurors’ potential for impartiality given that black D killed white V, but judge refused, asking only if jurors’ opinions 

2.
Issue: Did trial judge commit reversible error at voir dire by refusing D’s request to Q prospective jurors on racial prejudice?
3.
Holding: A capital D accused of an interracial crime is entitled to have prospective jurors informed of race of victim and questioned on issue of racial bias.

4.
Reasoning:

a.
Broad inquiry in each case must be whether under all circumstances presented there was a const significant likelihood that, absent questioning about racial prejudice, jurors would not be indifferent as unsworn.  (Absent special circumstances, no need for such questioning.)
b.
Mere fact that D is black and V was white does not constitute a “special circumstance,” except that this is a capital trial.
c.
B/c of range of discretion entrusted to jury in capital sentencing, there is a unique opportunity for racial prejudice to operate but remain undetected.

d.
By refusing to Q prospective jurors on racial prejudice, trial judge failed to adequately protect D’s const right to an impartial jury.

E.
Castenada v. Partida, 430 U.S. 482 (1977): 


1.
Issue: Did TX successfully rebut D’s PF showing of discrimination against Mex-Ams in state grand jury selection process by indicating governing majority had Spanish surname?
2.
Holding: Cannot rely on “governing majority” theory – must look at all facts bearing on the issue, including statistical disparities, method of selection, and relevant testimony.

3.
Reasoning:

a.
D presented general evidence of discrimination against Mex-Ams in area (income, jobs, education), census evidence that ~80% of population of county was Mex-Am, but only ~40% of grand jury list is Mex-Am.
b.
Denial of EP-14th to try a D of a particular race under an indictment issued by a grand jury from which all persons of his race have been excluded solely on basis of race.  Same is true of substantial under-representation.
c.
To show that EP violation has occurred in grand jury selection, D must show that procedure employed resulted in substantial under-representation of his race.

i.
First, establish that group is a recognizable, distinct class, singled out for different treatment under laws, as written or as applied.

ii.
Second, degree of under-representation must be proved by comparing proportion of group in total pop to proportion called to serve as grand jurors, over a significant period of time.  (“Rule of exclusion”)
iii.
Third, selection procedure that is susceptible of abuse or is not racially neutral supports presumption of discrimination by statistical showing.

d.
Then, burden shifts to state to rebut.  
i.
State presented little evidence beyond “governing majority” showing.  
ii.
But, relevance of governing majority to grand jury selection is questionable, and in instance of such statistical disparity, governing majority evidence would have to be super-persuasive.
VII.      The Capital Trial: Jury Selection

A.
Batson v. Kentucky, 476 U.S. 70 (1986):
1.
Facts: Black D.  Prosecutor used peremptories to exclude all four black persons from venire, and jury composed only of white persons was selected.  Defense objected, but judge said that parties could use peremptories to strike anyone they wanted.

2.
Issue: Re-examination of Swain v. AL, concerning evidentiary burden placed on criminal D who claims he has been denied EP through state’s use of peremptory challenges to exclude members of his race from petit jury.
3.
Holding: If trial court decides that facts establish PF purposeful discrimination and prosecutor doesn’t have neutral explanation, D’s conviction must be reversed.

4.
Reasoning:

a.
Swain v. AL (1965): state’s purposeful or deliberate denial to blacks on account of race of participation as jurors in administration of justice violates EPC.  
i.
D has no right to petit jury composed in whole / in part of persons of his race, but purposeful discrimination in selection of venire violates EP.
b.
EP forbids prosecutors from challenging potential jurors solely on account of race or on assumption that black jurors as a group will be unable to impartially consider state’s case against black D.
c.
Black D alleging that members of his race have been impermissibly excluded from venire may make out PF case of purposeful discrimination by showing that totality of relevant facts gives rise to inference of discriminatory purpose.  Steps in a PF case:

i.
D is member of cognizable racial group.


ii.
Prosecutor has exercised challenges to remove members of D’s race.

iii.
Facts and any other relevant circumstances raise inference that prosecutor used discrimination to exclude veniremen from jury on basis of race. (Court must look at both circumstantial and direct evidence, including evidence of invidious intent through proof of disproportionate impact.)
d.
Burden shifts to state to explain racial exclusion by demonstrating that permissible racially neutral criteria have produced monochromatic results.
B.
Powers v. Ohio, 499 U.S. 400 (1991):
1.
Facts: White D.  State used 7 peremptories to remove blacks from jury; D objected each time.  (Unclear as to racial composition of resulting jury.)

2.
Issue: Can white D challenge exclusion of black jurors on EP grounds?

3.
Holding: Criminal D may object to race-based exclusions of jurors affected through peremptory challenges whether or not D and excluded juror share the same race.  EPC prohibits prosecutor from using state’s peremptory challenges to exclude otherwise qualified and unbiased persons from petit jury solely by reason of race.

4.
Reasoning:

a.
State argues that Batson is limited to same-race claims, but this limitation on D’s right to object conforms neither w/ accepted rules of standing to raise a const claim nor w/ substantive guarantees of EP and policies underlying fed law.

b.
Description of jury service as huge civic duty – a member of community may not be excluded from jury service on account of race.

c.
Q of standing: litigants can bring actions on behalf of third parties if:
i.
Litigant suffered “injury in fact,” thus giving him “sufficiently concrete interest in the outcome of the dispute,”

ii.
Litigant must have close relation to third party,

iii.
Must exist some hindrance to third party’s ability to protect his interests.




d.
Discussion of how criminal D is appropriate third party to bring such claims.

C.
“Deliberate Indifference: Judicial Tolerance of Racial Bias in Criminal Justice,” 51 Wash. & Lee L. Rev. 509 (1994):

1.
Race and Peremptory Challenges: judiciary has acted w/ blind indifference or tolerance.
a.
Swain (1965): D couldn’t challenge use of peremptories; discrimination could only be proved over sustained period of time. (Unlike housing/MENT, etc.)
i.
Not a single litigant prevailed on Swain challenge.
b.
Batson (1986): D could challenge prosecutor’s use of peremptories in her case.
i.
If black D could establish PF case of race discrimination, he could compel state to justify its strikes w/ race-neutral reasons.

ii.
If trial court deemed reasons acceptable, D lost challenge.

iii.
If state could not offer adequate reasons, state violated EP-14th, and new jury had to be chosen.

2.
Legacy of Swain and Batson (1980s and 1990s): still many all-white juries b/c: (a) prosecutors and judges are almost all white; (b) use of racist arguments; (c) Batson places responsibility to object on defense; (d) judges are willing to tolerate much discrimination, as are reviewing courts.
VIII.    The Appeals Process – Procedural Default and Retroactivity

A.
Ford v. Georgia, 498 U.S. 411 (1991):
1.
Facts: State used 9 / 10 peremptories to exclude all but one black from jury; defense objected then, and post-conviction.  (Trial occurred pre-Batson.)

2.
Issue: Review of adequacy of GA’s procedural rule to bar consideration of Batson claim.

3.
Holding: An adequate and independent state procedural bar to entertainment of const claims must have been firmly established and regularly followed by time as of which it is to be applied. 
SC of GA erred both in concluding that D’s allegation of EP violation under Swain failed to raise Batson claim and that claim was procedurally barred.


4.
Reasoning:

a.
Allen v. Hardy (1986): new Batson standard not applied retroactively on collateral review, but applied to all cases on direct review or not yet final pre-Batson.
i.
GA, however, applied procedural bar, saying Batson claim must be raised prior to time the jurors selected are sworn.

b.
Whether and when did D present cognizable Batson claim?

i.
D raised claim in pretrial motion challenging pattern/practice of excluding black jurors, though w/o clarity that citations would have promoted (i.e., Swain, as Batson didn’t exist yet).
ii.
D alleging violation of EP under Swain necessarily states violation of EP subject to proof under Batson.




c.
Can GA bar consideration of Batson claim as untimely raised?

i.
Court reviewed Swain claim on merits, presupposing timeliness, and b/c Batson merely modified allegations necessary to raise and prove claim, it’s reasonable to conclude concession of timeliness governs Batson claim too.
ii.
State may adopt general rule that Batson claim is untimely if raised for first on appeal, or after jury is sworn, or before members selected.
iii.
But, in any given case, sufficiency of such rule limiting const review depends on timely exercise of local power to set procedure.
B.
Lee v. Kemna, 534 U.S. 362 (2002):
1.
Facts: Court refused to grant overnight continuance to locate missing key witnesses.  Neither trial judge nor prosecutor identified any procedural flaw in presentation or content of the motion in court, but MO-CoA found continuance motion defective.

2.
Issue: Is state ground dispositive in MO-CoA adequate to preclude fed habeas review?

3.
Holding: MO Rules, as injected into this case by MO-CoA, do not constitute state ground adequate to bar fed habeas review.  Trial court had info it needed to rule on merits of motion, and D made basic showings required.

4.
Reasoning:

a.
Fed courts will not take up Q of fed law presented in a case if decision of state court rests on a state law ground (substantive or procedural) independent of fed Q and adequate to support judgment.

b.
Ordinarily, “firmly established and regularly followed” state rules, as this, will be enough to foreclose review of fed claim, but in exceptional cases, application of generally sound rule renders ground inadequate to stop consideration of fed Q.
c.
General principle that objection which is ample and timely to bring alleged error to attention of trial court and enable it to take appropriate corrective action is sufficient to serve legit state interests and therefore sufficient to preserve claim.

d.
This is “exceptional case” b/c:

i.
In denial of motion, trial judge stated reason that could not have been cured by perfect motion.

ii.
No published MO decision directs flawless compliance w/ this rule in the situation as presented.

iii.
Given the realities of trial, D substantially complied w/ the reqs.
C.
Teague v. Lane, 489 U.S. 288 (1989):
1.
Facts: Black D; prosecution used all 10 peremptories to challenge black jurors.  

2.
Issue: Whether 6th Amd’s fair cross-section req should be extended to petit jury?

3.
Holding: Habeas cannot be used as vehicle to create new const rules of CivPro unless those rules would be applied retroactively to all Ds on collateral review through one of two articulated exceptions.


4.
Reasoning:

a.
Taylor v. LA (1975): 6th Amd requires venire to be drawn from fair cross-section of community, but imposes no req that petit juries actually chosen must mirror community or have any particular composition.
b.
D seeks new rule that Taylor can’t be limited to jury venire, but rule should not be applied retroactively to cases on collateral review.
i.
Retroactivity is properly treated as threshold Q b/c once new rule is applied to D in case announcing rule, evenhanded justice requires application retroactively to all similarly situated.

ii.
“New rule” is when case breaks new ground or imposes new obligation on fed or state govn’t, i.e, if it was not dictated by precedent existing at time D’s conviction became final.
c.
New rules should always be applied retroactively to cases on direct review, but generally should not be applied retroactively to crim cases on collateral review.  Two exceptions:
i.
If it places certain kinds of primary, private individual conduct beyond power of criminal law-making authority to prescribe.

ii.
If it requires observance of procedures implicit in concept of ordered liberty.
d.
W/ regard to this case, new rule would not apply b/c it doesn’t fit w/in second exception.  (Clearly not w/in first.)
i. 
B/c absence of fair cross-section on venire doesn’t undermine fundamental fairness that must underlie a conviction or seriously diminish likelihood of obtaining an accurate conviction, SC concludes that rule requiring petit juries to be composed of fair cross-section would not be a bedrock procedural element applied retroactively under the second exception.

D.
Hamilton v. Collins, 497 U.S. 1016 (1990): (Brennan/Marshall dissent from denial of stay)
1.
Holding: SC should articulate standards by which adequacy of procedures in state competency hearings may be judged.

2.
Reasoning: Need for adversarial competency proceeding – any procedure that precludes D or counsel from presenting material relevant to his sanity or bars consideration of that material by factfinder is necessarily inadequate.

E.
Rule 32, Alabama Rules of Criminal Procedure: post-conviction remedies, must be taken in same court as conviction.  *** See notes.
IX.
Capital State Post-conviction Proceedings – Brady Claims


A.
Brady v. Maryland, 373 U.S. 83 (1963):

1.
Facts: Pre-trial, defense counsel asked prosecution to show him co-D’s extrajudicial statements, but confession was w/held, did not come to light until D was convicted, sentenced, and sentence affirmed.  New trial granted w/ regard to sentencing only.
2.
Issue: Was D denied fed right when court restricted new trial to Q of punishment?
3.
Holding: Suppression by prosecution of evidence favorable to accused upon request violates DP where evidence is material either to guilt or to punishment, irrespective of good/bad faith of prosecution.  But, MD court said it would be inadmissible anyway, so new trial on punishment only is all that is required.

B.
Giglio v. United States, 405 U.S. 150 (1972):
1.
Issue: Does discovery of undisclosed evidence of govn’t promise to key witness require a new trial under DP-14th?
2.
Holding: Suppression of material evidence justifies new trial irrespective of good/bad faith of prosecution.  B/c govn’t case depended almost entirely on witness to whom promise was made, credibility is important issue, and jury was entitled to evaluate it.
3.
Reasoning: But, new trial not automatically required whenever combing of prosecutors’ files after trial has disclosed evidence possibly useful to defense but not likely to have changed verdict.
X.
Race and the Death Penalty


A.
McCleskey v. Kemp, 481 U.S. 279 (1987):

1.
Facts: Robbery/murder conviction w/ two aggravating factors.  No mitigation offered.
a.
Claimed discrimination in sentencing: Baldus study purports to show disparity in imposition of DP in GA based on race of V and, to lesser extent, race of D.

b.
Imposition of DP:


i.
22% ( black D / white V


ii.
8% ( white D / white V

iii.
1 % ( black D / black V

iv.
3% ( white D / black V




c.
230 other potentially explanatory variables ruled out.


2.
Issue: Whether complex statistical study that indicates risk that racial considerations enter into capital sentencing determinations proves D’s capital sentence is unconst.
3.
Holding: In order to prevail, D must show discriminatory effect on his case; statistical study cannot do this.

4.
Reasoning:

a.
D who alleges EP violation has burden to prove existence of purposeful discrimination that had an effect on his case specifically.
b.
Alleges that study proves that state as whole has acted w/ discriminatory purpose in adopting CP and allowing it to continue in spite of discriminatory application.
i.
But, would have to prove that GA legislature enacted/maintained DP b/c of anticipated racially discriminatory effect. 
No evidence of either.



c.
Also alleges that GA CP scheme violates 8th.

i.
Gregg approved of re-institution of DP b/c of long acceptance in US, and b/c of procedures limiting and directing discretion so as to minimize risk of wholly arbitrary action.
d.
D cannot argue that his sentence is disproportionate to his crime, but instead argues that it is disproportionate to sentences in other murder cases.

i.
Absent showing that GA CP system operates in arbitrary/capricious manner, D cannot prove const violation by demonstrating that other Ds who may be similarly situated did not receive DP.

ii.
Even Baldus doesn’t contend that statistics prove that race was a factor in D’s particular case.  Study shows correlation, not causation.
iii.
Inherent unpredictability of jury decisions does not justify condemnation.

e.
Court feels threatened that acceptance of claim would throw entire crim justice system into disarray; suggests that argument is best presented to legislative bodies.

B.
Stevenson, “Close to Death: Reflections on Race and Capital Punishment in America,” Debating the Death Penalty, Oxford Press (2004): majority of death row is black, majority of decision-makers are white; McCleskey recognized this but said race-based sentencing disparities are “an inevitable part of our criminal justice system.”

C.
“Alabama Releases Man Held on Death Row for Six Years,” 3/3/93, N.Y. Times: release of Walter McMillian b/c of perjured testimony of one man and evidence w/held from lawyers, possibly also b/c of violation of sexual/racial taboos (dating white woman).  

D.
Statement of Walter McMillian before the U.S. Senate (1993): discussion of life, what he was doing on day of murder, arrest eight-months later on fake sodomy charge, awaiting trial while already living on death row, false testimony of state witness that convicted him.

E.
The Death Penalty in Black and White, DPIC (July 1998): blatant racism in capital sentencing.
1.
Study I: Philadelphia, PA, responsible for +50% of state’s DP and only 14% of pop, w/ 83% of Philadelphia death row prisoners being black.  Black Ds faced odds of receiving DP 3.9 times higher than other similarly situated Ds; race as aggravating factor.
2.
Study II: race of decision-makers as influential in DP; 1% DAs are black, 1% Hispanic, almost all are male.  Victims’ families, often white, are consulted as to whether to seek DP.  DAs seek unfair juries, avoiding Batson problems w/ pretextual race-neutral reasons.

F.
Peek v. State, 488 So.2d 52 (Fla. 1986):

1.
Facts: Rape/murder of elderly woman.

2.
Issue: Was D prejudiced by admission of evidence on prior commission of similar crime?
3.
Holding: Where evidence has no relevancy except as to character and propensity of D to commit crime charged, it must be excluded.

4.
Reasoning:

a.
Admission to prior unrelated crimes would go far to convince men of ordinary intelligence that D was probably guilty of crime charged.  But, crim law departs from standard of ordinary in that it requires proof of a particular crime.  
b.
Admission of collateral crime evidence is presumed harmful error b/c of danger that jury will take bad character or propensity as evidence of guilt.


G.
Dobbs v. Zant, 720 F. Supp. 1566 (N.D. Ga. 1989):

1.
Issue: Multiple challenges:
a.
Improper introduction at sentencing phase of prior convictions that had been obtained unconst.



b.
Jury charge failed to limit jury’s discretion to impose DP.


c.
Racial prejudice and other arbitrary factors influenced the decision.



d.
Juror voted for DP automatically on finding guilt.



e.
Trial judge refused to answer Q re parole.



f.
Language of verdict form was unconst.



g.
Jurors did not think D would in fact be executed.


2.
Holding:


4.
Reasoning: (lettering refers to issues above)
a.
B/c trial court instructed jury not to consider prior convictions in sentencing, this shows that convictions did not affect decision.

b.
Instructions were proper b/c while they did not fully inform jury that they must consider mitigation, they did not limit jury’s consideration of issues D wanted to present in mitigation and did not limit effect of those circumstances in sentencing.
c.
W/ regard to discrimination, D has burden of proving purposeful discrimination on his case.

i.
EP claim: D must show jurors acted w/ discriminatory purpose in imposing DP.

ii.
8th claim: D must show that jurors possessed racial biases that created “unacceptable risk” that race affected sentencing.

iii.
There’s a problem w/ both b/c this evidence should come out in voir dire, not during post-conviction Q-ing of jurors.  
iv.
D did not show that racial prejudice affected sentence, despite showing some racial prejudice on the jury.

d.
Procedurally barred b/c juror’s opinions on CP were discoverable at trial, and there is no prove that they failed to follow judge’s instructions.
e.
Circuit precedent: Ds in sentencing phase of capital trial have no fed right to prevent jury consideration of possibility of parole if sentenced to life.  So, trial court’s failure to instruct jury to disregard that possibility does not violate Const.
f.
B/c instructions on mitigation/aggravation were sufficient, claim fails.
g.
Trial occurred b/tw Furman and Gregg, but no evidence that jury did not think execution would be carried out.
XI.
State Postconviction Proceedings – Juror Misconduct 


A.
Freeman v. State, 605 So. 2d 1258 (Ala. Cr. App. 1992):

1.
Facts: Conviction for rape/murder of child.  Judge overrode juror recommendation of life.  Foreperson did not disclose that he was former police officer, but state contends issue was procedurally barred b/c not raised at trial or direct appeal.

2.
Issue: Is submission of new evidence procedurally barred?

3.
Holding: Allegation concerning juror constitutes newly discovered evidence, and therefore is not procedurally barred.  Failure of juror to answer Q posed by defense counsel requires new trial, b/c standard is whether action of juror might have unlawfully influenced verdict.

4.
Reasoning: Proper inquiry is not whether evidence of D’s guilt is overwhelming, but whether substantial right of D has or probably has been adversely affected.  Overwhelming evidence of guilt does not render prejudicial error harmless under state rules of appellate procedure.

B.
Juror Misconduct, Alabama Capital Post-conviction Manual (4th ed. 2004):


1.
Categories:
a.
Juror consideration of extraneous evidence – Bible, religion generally, dictionaries, personal knowledge acquired outside of trial, prejudice, etc.
b.
Outside and third-party influences on jurors – prejudicial opinions or exposure to prejudicial events during trial but pre-deliberations.
c.
Juror failure to respond honestly during voir dire.


2.
Petitioner may not introduce testimony of juries re process of deliberation

3.
Verdict impeaching evidence: drug/alcohol use during trial/deliberations; misunderstanding of judge’s instructions; yielding to coercion of other jurors.

4.
Prejudice standard (varies by jurisdiction): presumed prejudice, rebuttable presumption of prejudice; potential prejudice.


C.
Coleman v. Thompson, 501 U.S. 722 (1991):

1.
Facts: D’s const claims dismissed by VA b/c notice of appeal filed too late.  

2.
Issue: Respect that fed courts owe states and states’ procedural rules when reviewing claims of state prisoners in fed habeas.
3.
Holding: Procedural default in state court bars federal habeas consideration unless D can show cause/prejudice or that failure to address claims would be miscarriage of justice.

4.
Reasoning:

a.
SC will not review Q of fed law decided by state court if decision of that court rests on state law ground (substantive or procedural) independent of the Q and adequate to support the judgment.

i.
Doctrine is grounded in concerns of comity and federalism.

b.
But, when state decision fairly appears to rest primarily on fed law, or to be interwoven w/ fed law, and when adequacy and independence of any possibly state law ground is not clear from face of opinion, we will accept as most reasonable explanation that state court decided case as it did b/c it believed that fed law required it to do so.  (“the Harris presumption”)
i.
In this case, the Harris presumption doesn’t apply b/c VA-SC stated it was granting state’s MTD, which was based solely on D’s failure to meet time reqs, thus this rests fairly on state grounds.
c.
In all cases in which a state prisoner has defaulted fed claims in state court pursuant to independent and adequate state procedural rule, fed habeas review is barred unless:

i.
Cause/Prejudice: prisoner can demonstrate cause for default and actual prejudice as a result of alleged violation of fed law, or 

ii.
Miscarriage of Justice: demonstrate that failure to consider claims will result in fundamental miscarriage of justice.




d.
D urges that “cause” in this case is attorney error sufficient to excuse default.

i.
But, so long as D is represented by counsel whose performance is not ineffective under Strickland v. Washington, no inequity in requiring him to bear the risk of attorney error that results in procedural default.

ii.
No const right to attorney in post-conviction proceedings, and therefore, D cannot claim const ineffective assistance of counsel in such proceedings.
XII.
Counsel in Death Penalty Cases

A.
Bright, “Counsel for the Poor:  The Death Sentence Not for the Worst Crime But for the Worst Lawyer,” 103 Yale L.J. 1835 (1994):
1.
Arbitrary results frequently stem from inadequacy of counsel – failure to interview and present alibi witnesses, reliance on incorrect assumptions b/c of failure to research, etc.
2.
Reasons for inadequacy of counsel – lack of training, experience, preparation, and money; lack of working adversary system b/c DAs are adequately trained but few states have indigent defense systems; no money for defense experts.
3.
Lax ineffectiveness standard – to prevail on claim of IAC, D must overcome strong presumption that counsel’s conduct falls w/in wide range of reasonable professional assistance, show that attorney’s representation fell below objective standard of reasonableness, and establish prejudice, defined as reasonable probability that counsel’s errors affected the outcome.

a.
Anything classifiable as “strategy” or “tactics” is beyond review.

4.
Combination of strict procedural default rules and lax ineffectiveness standard reward provision of deficient representation.
B.
Strickland v. Washington, 466 U.S. 688 (1984):
1.
Facts: Counsel actively pursued pre-trial motions and discovery, but stopped when he learned D had confessed.  Very little assistance in sentencing phase.  Trial judge found numerous aggravating, but no or insignificant mitigating, circumstances.

2.
Issue: What is proper standard for judging criminal D’s contention that Const requires conviction or death sentence be set aside b/c counsel’s assistance at trial or sentencing was ineffective?
3.
Holding: Two components to D’s claim that counsel’s assistance was so defective as to require reversal of conviction or death sentence:

a.
Performance: counsel’s performance was deficient; requires showing that counsel made errors so serious that he was not functioning as “counsel” as defined by 6th Amd.  Must fall below objective standard of reasonableness.  Judicial deference.

b.
Prejudice: deficient performance prejudiced defense; requires showing that counsel’s errors were so serious as to deprive D of a fair, reliable trial.  

4.
Reasoning:

a.
Sixth Amd guarantees right to counsel in order to protect fundamental right to fair trial, and right to counsel is right to effective assistance of counsel.
b.
Benchmark for judging any claim of ineffectiveness must be whether counsel’s conduct so undermined proper functioning of adversarial process that trial cannot be relied on as having produced just result.  (Same thing for capital sentencing, as that is sufficiently similar to trial.)
c.
Standards articulated today do not require reconsideration of ineffectiveness claims rejected under different standards, but new standard applies equally on direct and collateral proceedings.
e.
Ineffectiveness is not Q of fact, so state determination is not binding on fed court.

C.
Wiggins v. Smith, 123 S.Ct. 2527 (2003):
1.
Issue: Was D’s trial counsel ineffective b/c he failed to investigate and present mitigating evidence of dysfunctional background?
2.
Holding: Standard practice provides that counsel’s investigation was unreasonable, and magnitude of evidence indicates that failure to present it was prejudicial.

3.
Reasoning:

a.
Ineffectiveness claim has two components: D must show that counsel’s performance was deficient, and that deficiency prejudiced the defense.

b.
Strategic choices made after thorough investigation of law and facts relevant to plausible options are virtually unchallengeable; strategic choices made after less than complete investigation are reasonable to extent that reasonable professional judgments support the limitations.

c.
Focus not on whether counsel should have presented mitigation, but on whether investigation supporting decision not to introduce mitigation was reasonable.

d.
While counsel did have some evidence of D’s background, such that MD court found that counsel strategically decided to forgo further investigation, Strickland does not hold that cursory investigation automatically justifies tactical decision w/ respect to sentencing strategy.
e.
De novo decision as to whether record supports ineffectiveness claim – YES.
i.
But, note that Strickland does not require counsel to investigate every conceivable line of mitigating evidence no matter how unlikely effort would be to assist D at sentencing, or even require defense counsel to present mitigating evidence at sentencing in every case.

f.
W/ regard to prejudice prong, mitigating evidence that counsel failed to discover and present is powerful; reasonable probability that competent attorney would have introduced it at sentencing.  There is reasonable probability that at least one juror would have decided against DP.
D.
Friedman and Stevenson, “Solving Alabama's Capital Defense Problems: It's A Dollars and Sense Thing,” 44 Ala. L.Rev. 1, 40-60 (1992): improvements that should be made:
1.
Eliminate statutory limits on comp for appointed counsel – could be achieved through:


a.
Legislative intervention


b.
Judicial intervention – low comp rates are unconst b/c 



i.
Present system is a taking of attorney’s property



ii.
Existing limits violate indigent D’s right to effective assistance of counsel



iii.
Arbitrary and unreasonable limits on attorney prep and out-of-court work violate EP and DP


2.
Improve rates of comp for appointed counsel in DP cases
3.
Develop better training for appointed counsel in DP cases

4.
Establish state-wide public defender office

E.
Ake v. Oklahoma, 470 U.S. 68 (1985):
1.
Facts: Bizarre behavior pretrial, judge ordered psych exam; incompetent, but competent weeks later.  Defense counsel presents insanity defense and wants independent expert to evaluate him, but judge refused.  No expert testimony on either side w/ regard to insanity.

2.
Issue: Whether Const requires that indigent D have access to psych exam and assistance necessary to prepare effective defense based on mental condition, when sanity at time of offense is seriously in Q.
3.
Holding: When D demonstrates to trial judge that sanity at time of offense is to be a significant factor at trial, state must, at min, assure D access to competent psychiatrist who will conduct appropriate exam and assist in preparation and presentation of defense.

4.
Reasoning:

a.
OK court ruled that b/c D didn’t renew motion that request for psych was waived, but this is not adequate and independent state ground b/c OK rules do not apply to fundamental trial error.
i.
Before applying waiver doctrine to const Q, state court must rule, either explicitly or implicitly on merits of const Q.

ii.
When resolution of state procedural law Q depends on fed const ruling, state law prong of court’s holding is not independent of fed law, and jurisdiction is not precluded.

b.
When state brings its judicial power to bear on indigent D in crim proceeding, it must take steps to assure that D has fair opportunity to present his defense.
c.
Balancing: govn’t interest in denying assistance of psychiatrist is not substantial, in light of compelling interest of both state and individual in accurate dispositions.
d.
Value/error: inquire into probable value of psych exam sought and risk of error in proceeding if such assistance is not offered.

e.
Inexorable conclusion is that w/o assistance of psychiatrist to conduct professional exam on issues relevant to defense, to determine whether insanity defense is viable, to present testimony, and to assist in preparing cross of state’s experts, risk of inaccurate resolution of sanity issues is extremely high.
F.
Barbour v. Haley, Plaintiffs’ Brief in Opposition to Defendants’ Motion for Summary Judgment and Plaintiffs’ Submission of Additional Rule 56(e)Materials:
1.
Facts: Most AL death row prisoners aren’t represented by counsel, but most who are, are represented by EJI.  Combination of AEDPA and AL rules make it such that there is outside deadline of 1-year for filing appeals, and rules have become so complex that it is impossible to represent oneself pro se.  Also problem that AG writes orders for judges.
2.
Issue: Class action challenging fed const of complex set of procedures, practices, and conditions, under which AL is increasingly putting condemned inmates to death w/ no fair access to any judicial post-appeal remedy for violations of const rights in trial and appellate process.
a.
Remedy Requested: Certification of class consisting of all death row inmates who are currently unable, have previously been unable, and will in the future be unable to obtain timely assistance of counsel necessary to enable them to proceed effectively in collateral proceedings challenging their convictions and sentences.

3.
Reasoning:



a.
Count I: right of access to courts, grounded in 1st, 6th, and 14th Amds.



b.
Count II: guarantee against arbitrary infliction of cruel and unusual punishments in 8th and 14th Amds.

c.
Count III: right to counsel grounded in 6th and 14th Amds.
XIII.
Habeas Corpus in Capital Cases (Pre-AEDPA)
A.
Rules Governing Habeas Corpus, 28 U.S.C. § 2254: power to grant writs; writ should issue unless respondent shows cause why it should not or it appears that applicant is not entitled to it; fed courts can only issue writs to state prisoner if he is in custody in violation of Const or fed law; exhaustion req; factual findings in state court deemed correct.

B.
Stone v. Powell, 428 U.S. 465 (1976):

1.
Issue: Whether fed court should consider, in ruling on petition for habeas filed by state prisoner, claim that evidence obtained by unconst search/seizure was introduced at trial, when D has previously been afforded full and fair litigation of his claim in state court.
2.
Holding: In light of nature and purpose of 4th Amd as exclusionary rule, SC holds that where state has provided opportunity for full and fair litigation of 4th Amd claim, Const does not require that state prisoner be granted fed habeas relief on ground that evidence obtained in unconst search/seizure was introduced at trial.

3.
Reasoning: History of habeas.  Substantive expansion of writ, i.e., Court has recognized that if habeas court found that state had failed to provide adequate corrective process for full and fair litigation of fed claims, whether or not jurisdictional, court could inquire into merits to determine whether detention was lawful.
C.
Wainwright v. Sykes, 433 U.S. 72 (1987):
1.
Issue: Whether fed habeas is available to review state convict’s claim that testimony was admitted at trial in violation of rights under Miranda v. AZ, claim which FL courts have refused to consider on merits b/c of noncompliance w/ contemporaneous objection rule.
2.
Holding: Extension of Stone v. Powell to collateral review; adequate and independent state ground doctrine applies in fed habeas.

3.
Reasoning:

a.
Where habeas petitioner challenges final judgment of conviction rendered by state court, this Court has been called upon to decide no fewer than four different Qs, all to a degree interrelated:


i.
What types of fed claims may fed habeas court consider?


ii.
Where fed claim is cognizable by fed habeas court to what extent must that court defer to resolution of claim in prior state proceedings?

iii.
To what extent must petitioner who seeks fed habeas exhaust state remedies before resorting to fed court?

iv.
In what instances will adequate and independent state ground bar consideration of otherwise cognizable fed issues on fed habeas review? This is relevant Q in this case.
b.
Well-established principle of federalism that state decision resting on adequate foundation of state substantive law is immune from review in fed courts.
c.
FL procedure, consistent w/ US Const, required that D’s confession be challenged at trial or not at all, and thus failure to timely object amounted to independent and adequate state procedural ground which would have prevented direct review here.

d.
Thus, SC extends this to collateral review – absent showing of cause and prejudice attendant to state procedural waiver, fed habeas is barred.

i.
Want to prevent sand-bagging, encourage finality.
D.
Harris v. Reed, 489 U.S. 255 (1989):
1.
Issue: Whether “plain statement rule” of MI v. Long applies in case on fed habeas review, as well as direct review.
2.
Holding: Procedural default does not bar consideration of fed claim on either direct or habeas review unless last state court rendering judgment in the case clearly and expressly states that its judgment rests on a state procedural bar.


3.
Reasoning:

a.
Confusion among CoAs over standard for determining whether state court’s ambiguous invocation of procedural default bars fed habeas review.

b.
Under Long, if it fairly appears that state court rested its decision primarily on fed law, this Court may reach fed Q on review unless state court’s opinion contains plain statement that it rests upon adequate and independent state grounds.
i.
Applies whether disputed state law ground is substantive or procedural.
ii.
Mere fact that fed claimant failed to abide by state procedures does not, in and of itself, prevent court from reaching fed claim; state court must have actually relied on procedural bar as independent basis for disposition.

c.
Wainwright v. Sykes – adequate and independent state ground doctrine applies in fed habeas, unless petitioner can show cause and prejudice, or that failure to consider fed claim will result in fundamental miscarriage of justice.
XIV.
Habeas Corpus in Capital Cases (Post-AEDPA)

A.
The Anti-Terrorism and Effective Death Penalty Act of 1996: ***

B.
Felker v. Turpin, ___ U.S. ___, 116 S.Ct. 2333 (June 28, 1996):

1.
Issue: Does AEDPA preclude SC from entertaining application for habeas relief?

3.
Holding: AEDPA does not preclude SC from entertaining application for habeas relief, although it does affect standards governing granted such relief.  Also, availability of such relief from SC obviates any claim by petitioner under Exceptions Clause of Art III Sec 2, and operative provisions of AEDPA do not violate Suspension Clause of Art I Sec 9.

4.
Reasoning:

a.
Sec 2244b3 creates “gatekeeping” mechanism for consideration of successive writ applications.  

i.
Prospective applicant must file in CoA a motion for leave to file successive application in DC.  

ii.
Three judge panel has 30 days to determine whether application makes PF showing that application meets reqs of 2244b
iii.
Sec 2244b3E specifies that grant/denial of authorization by CoA to file successive application shall not be appealable and shall not be subject to petition for rehearing or for writ or certiorari.




b.
No provision of AEDPA repeals authority to entertain original habeas petitions.



c.
Act reflects change from DC to CoA the gatekeeping function on filing successive petitions.  Also codifies some pre-existing limits on successive petitions.  Basically creates a modified res judicata rule on abuse of the writ.
C.
Williams v. Taylor, 529 U.S. 362 (2000):
1.
Issue: Whether judgment of VA-SC refusing to set aside DP was contrary to, or involved an unreasonable application of, clearly established fed law, as determined by the SC-US (standard provided in AEDPA).

2.
Holding: see below

3.
Reasoning:

a.
CoA applied construction of AEDPA standard requiring that fed court may issue habeas relief only if “the state courts have decided the Q by interpreting or applying the relevant precedent in a manner that reasonable jurists would all agree is unreasonable.”

b.
This is incorrect; statute says nothing about reasonable judges.
c.
“Clearly established law” req:
i.
Codification of Teague v. Lane, to extent that Teague requires fed habeas courts to deny relief that is contingent on rule of law not clearly established at time state conviction became final.

ii.
AEDPA limits relevant area of law to that determined by SCOTUS.  (Retrenchment from practice of allowing CoAs to rely on their jurisprudence.)



d.
“Contrary to, or an unreasonable application of” req:

i.
Not clear, but SC think this does not apply to two different categories, i.e., Qs of law and mixed Qs of law and fact.
ii.
Text is fairly read as command that fed court not issue habeas writ unless the state court was wrong as a matter of law or unreasonable in its application of law in a given case.
D.
Williams v. Taylor, 529 U.S. 409 (2000):
1.
Issue: Whether fed habeas statute, as amended by AEDPA, bars evidentiary hearing in fed court if petitioner has failed to develop factual basis for claim in state court?
2.
Holding: Consistent w/ Congress’ intent to avoid unneeded evidentiary hearings in fed habeas, statute does not equate prisoners who exercise diligence in pursuing their claims with those who do not.  Evidentiary hearings not categorically prohibited.

3.
Reasoning:

a.
State claims AEDPA bars evidentiary hearing on any claim whose factual basis was not developed in state court, absent inapplicable narrow circumstances.   Petitioner argues that he could not have developed factual basis in state court b/c he was unaware, through no fault of his own, of the underlying facts, and thus AEDPA can erect no barrier.
b.
By its terms, habeas statute applies only to prisoners who have failed to develop factual basis of claim in state court.
i.
In customary and preferred sense, “fail” connotes some omission, fault, or negligence on part of person who has failed to do something.

ii.
Caselaw also reflects distinction b/tw those at fault and those not.

XV.
Habeas Corpus Appeals and Successive Petitions


A.
Miller-El v. Cockrell, 537 U.S. 322 (2003):

1.
Issue: When can state prisoner appeal denial or dismissal of petition for writ of habeas?

2.
Holding: When habeas applicant seeks permission to initiate appellate review of dismissal of his petition, CoA should limit its examination to threshold inquiry into underlying merit of claim.  Prisoner seeking COA need only demonstrate substantial showing of denial of const right, and can do so by demonstrating that jurists of reason could disagree w/ DC’s resolution of his const claim or that jurists could conclude issues presented are adequate to deserve encouragement to proceed further.

3
Reasoning:

a.
In interest of finality, AEDPA constrains fed court’s power to disturb convictions.

b.
AEDPA mandates that prisoner seeking post-conviction relief under fed habeas statute has no automatic right to appeal a DC’s denial or dismissal of the petition.  Instead, petitioner must first seek and obtain COA
B.
Stevenson, “The Politics of Fear and Death,” 77 N.Y.U. L.Rev. 699 (2002):

1.
Evolution of rules on successive petitions:
a.
Early 20th century, habeas was not subject to res judicata bar on relitigation.

b.
Salinger / Wong Doo (1924): fed court may give controlling weight to prior refusal to discharge application; central factor in determining whether to dismiss petition for successiveness is good/bad faith in presenting previously adjudicated claim.
c.
Habeas Corpus Act of 1948: fed court can deny successive fed habeas petition if claims had been previously presented and rejected and if petition presents no new ground, and judge is satisfied that ends of justice won’t be served by such inquiry.
d.
Sanders (1963): new claims presented in successive petitions may be dismissed for successiveness only if petitioner deliberately abandoned them at first hearing, w/held claim for strategic reason, or filed new petition only for harassment/delay.

e.
Habeas Act of 1966: codification of Sanders’ abuse of writ standard.
f.
McCleskey v. Zant (1991): state’s raising of affirmative defense of abuse of writ shifts burden to petitioner to show cause and prejudice, or to show that failure to entertain the claim would result in a miscarriage of justice.

g.
AEPDA (1996):
i.
Limited successive petitions to new claims not previously presented in fed habeas petition. 

ii.
Eliminates need for state to challenging successive petition by requiring petition to obtain leave to file successive petition from circuit court judges.
iii.
Gatekeeping standard to be applied by both circuit court and DC is very strict, requiring petitioner to show either (1) legal rule on which he relies is new and has been made retroactive by SC, or (2) facts on which he relies were unavailable previously and would be sufficient to establish clear and convincing actual innocence. (Innocence of death may be insufficient – circuits are split.)
C.
Nelson v. Campbell, 124 S.Ct. 2117 (2004):

1.
Issue: Is Sec 1983 an appropriate vehicle for petitioner’s 8th Amd claim seeking temp. stay and injunctive relief to prevent use of cut-down procedure for his pending execution?
2.
Holding: Sec 1983 must yield to more specific fed habeas statute by which inmate seeks injunctive relief challenging conviction or duration of sentence.  But, const claim that merely challenge conditions of confinement falls outside that core and may be brought under 1983 in first instance.


3.
Reasoning:

a.
State views 1983 claim as functional equivalent of successive habeas application subject to gatekeeping provisions of AEDPA.

b.
Sec 1983 authorizes suit against any person who, under color of state law, subject any citizen to deprivation of any rights, privileges, immunities secured by Const.
c.
No need to reach Q of how to categorize method-of-execution claims generally, but this situation clearly allows for 1983 relief.
d.
State also contends that petitioner’s request for a temp stay transformed the conditions of confinement claim into a challenge of the validity of the DP, but it does not (though perhaps would if a permanent injunction were sought).
XVI.
Innocence and the Death Penalty
A.
“Innocence and the Death Penalty: Assessing the Danger of Mistaken Executions,” Staff Report by the Subcommittee on Civil and Const. Rights, Committee on the Judiciary, 103rd Congress:
1.
Report to answer: (a) how frequently are innocent people convicted and sentenced to death, and (b) what flaws in system allow these injustices to occur?

2.
At least 48 people released from death row due to innocence in past 20 years.

3.
Problems w/ system: prejudice; pressure to prosecute (McMillian); inadequate counsel; difficulty in proving innocence claims post-trial; short limits on challenging convictions.
B.
Herrera v. Collins, 506 U.S. 390 (1993):

1.
Issue: Does showing of actual innocence entitle petitioner to habeas relief?
2.
Holding: Claims of actual innocence based on newly discovered evidence do not state a ground for fed habeas relief absent independent const violation in underlying state criminal proceeding.

3.
Reasoning:

a.
In capital cases, Court has required additional protections b/c of nature of penalty, but DP does not require that every conceivable step be taken, at whatever cost, to eliminate the possibility of convicting an innocent person.

b.
Once D has been afforded fair trial and convicted of offense for which he was charged, presumption of innocence disappears.

c.
Claims of actual innocence based on newly discovered evidence do not state a ground for fed habeas relief absent independent const violation occurring in underlying state criminal proceeding.

i.
Sufficiency of evidence to convict claims are cognizable, however, b/c based simply on review of trial record and rationality of verdict resulting.
d.
Habeas jurisprudence does not cast blind eye toward innocence – petitioner may have fed const claim considered on merits if he makes proper showing of actual innocence – this is fundamental miscarriage of justice exception in McCleskey.
i.
But, applies only where petitioner supplements const claim w/ colorable showing of factual innocence, not to claims of actual innocence alone.
e. 
Ok that TX does not allow new trial based on newly discovered evidence; petitioner can resort to executive clemency.

C.
Innocence and the Death Penalty, DPIC Report (2002): 116 people have been freed from death row after having been cleared of their charges (though only 12% were cleared by DNA evidence); death sentences down by 50% over past 5 years; public support way down; doubt expressed by SC and by conservative politicians and commentators; IL cleared death row; 
XVII.
Mental Illness and the Death Penalty

A.
Penry v. Lynaugh, 492 U.S. 302 (1989):

1.
Facts: D w/ IQ b/tw 50-63, competent to stand trial.  

2.
Issue: Whether D was sentenced to death in violation of 8th Amd b/c jury was not instructed that it could consider and give effect to evidence of mental retardation, and whether 8th Amd prohibits execution of mentally retarded.
3.
Holding: In light of instructions, reasonable juror could well have believed that there was no vehicle for expressing view that Penry did not deserve DP.  But, not enough info to say that mentally retarded should not be executed; more appropriate that juries take this into account in mitigation.


4.
Reasoning:

a.
New rule?  Teague v. Lane – new rules not applied/announced on collateral review unless they fall into an exception (proscribed conduct / ordered liberty).
i.
Not new rule b/c simply enforcement of Jurek, that special issues be interpreted broadly enough to permit sentencer to consider all relevant mitigating evidence that D might present.

b.
Instruction sought is explanation of “deliberately” that takes mental culpability into account.

i.
SC agrees – in absence of instruction defining “deliberately” in way that would clearly direct jury to consider mental retardation, we cannot be sure that jury was able to give effect to the mitigating evidence.

c.
W/ regard to 2d special circumstance, mental retardation is double-edged sword – diminishes blameworthiness, but indicates possible future dangerousness
d.
W/ regard to whether 8th prohibits execution of retarded, holding in affirmative would create new rule, and cannot be applied retroactively unless it fits exception.
i.
New rule placing certain class of individuals beyond state’s power to execute is analogous to new rule placing certain conduct beyond state’s power to punish at all, first exception.

ii.
Judge what is cruel and unusual by evolving standards of decency, look to emerging national consensus, what juries are doing.  Also look to deterrent and retributive bases for CP.
B.
Atkins v. Virginia, 536 U.S. 304 (2002):

1.
Issue: Whether execution of mentally retarded is cruel and unusual under 8th Amd?

2.
Holding: Deficiencies in impulse control, etc., do not warrant exemption from criminal sanctions, but they do diminish personal culpability. Serious Q as to whether either retributive or deterrence rational applies to mentally retarded.  Prohibited by 8th.

3.
Reasoning:

a.
8th draws meaning from evolving standards of decency; proportionality review should be informed by objective standards to maximum possible extent, but Const contemplates that Court’s own judgment will be brought to bear.
b.
Starting in 1986, groundswell of public opposition to execution of mentally retarded, many states prohibited it.  Not so much # of states, however, as consistency of change.  And, even in states allowing such, it is very uncommon.
c.
Clinical definitions of mentally retarded require not only subaverage intellectual functioning, but also significant limitations in adaptive skills such as communication, self-care, and self-direction that become manifest before age 18.

C.
Pate v. Robinson, 383 U.S. 175 (1966):

1.
Facts: Long history of mental disturbance.

2.
Issue: When is D entitled to competency hearing, and can D waive right to such hearing?
3.
Holding: While demeanor at trial might be relevant to ultimate decision of sanity, it cannot be relied on to dispense w/ hearing on that issue.  Hearing should be held.

4.
Reasoning:

a.
State insists that D deliberately waived defense of competence to stand trial by failing to demand a sanity hearing as provided by IL law.

i.
But, contradictory to argue that D may be incompetent and yet knowingly or intelligently waive right to have court determine capacity to stand trial.

ii.
But, nevertheless, it is clear that competency was issue throughout trial, and even prosecution questioned D’s sanity.

b.
SC-IL held that evidence didn’t present need for hearing, given mental alertness and understanding displayed in colloquies w/ judge, but this offers no justification for ignoring uncontradicted testimony on history of irrational behavior.
D.
Ford v. Wainwright, 477 U.S. 399 (1986): 
1.
Facts: No indication of insanity at time of crime, trial, etc., but in decade after conviction, prisoner began manifesting gradual changes in behavior indicating insanity.

2.
Issue: Does DC have obligation to hold evidentiary hearing on D’s sanity?

3.
Holding: In fed habeas proceeding, evidentiary hearing is required unless state court trier of fact has, after full hearing, reliably found relevant facts.  In this case, it is clear that no state court played any role in rejection of petitioner’s insanity claim.  DC must hold evidentiary hearing.


4.
Reasoning:

a.
Bar against execution of insane has long history; no state permits execution of insane.  No retributive value.
b.
Adequacy of state court procedure under Townsend is function of circumstances and interests at stake – in capital cases, require heightened standard of reliability.

c.
Very cursory form of procedural review, fails Townsend b/c: fails to include prisoner in truth-seeking process; no opportunity to challenge or impeach state psychiatrists’ findings; decision made wholly w/in exec branch.
E.
Demosthenes v. Baal, 495 U.S. 731 (1990):

1.
Issue: Standard for reviewing state court’s competency determination.
2.
Holding: State court’s competency determination here was fairly supported by record, and thus no reason for stay to have been granted.

3.
Reasoning:

a.
Whitmore v. AR (1990) – necessary condition for next-friend standing in fed court is showing by proposed next friend that real party in interest is unable to litigate his own cause due to mental incapacity.

i.
Not satisfied when D has given knowing, intelligent, and voluntary waiver of his right to proceed.  
b.
State court determined that D had knowing waived his right to proceed.

i.
State court factual determinations are entitled to a presumption of correctness on fed habeas review, and may not be overturned unless not fairly supported by the record.


F.
Pernell Ford Appeal Brief:

1.
Facts: Wore toga to court, claims personal relationship w/ G-d, ability to “translate” through walls, etc.  Neurological exam indicates organic brain damage.

2.
Issue: Whether DC was clearly erroneous in determination that D was competent to dismiss habeas petition and dismiss counsel, and whether counsel may simply appeal or must first seek next-friend status.

3.
Claim: To be judged competent, Ford must have capacity to appreciate his position and make rational choice w/ respect to continuing/abandoning further litigation; however, he is suffering from mental disease which substantially affects capacity w/ regard to this Q.

4.
Reasoning: proper inquiry from Lonchar v. Zant:



a.
Is petitioner suffering from mental disease, disorder, or defect?



b.
Does disease prevent him from having capacity to appreciate his legal position and options available to him?

c.
Has disease substantially affected ability to make rational choice among options?


G.
Ford v. Haley, 195 F.3d 603 (11th Cir. 1999):

1.
Issue: Did DC err in finding Ford competent to forgo further collateral review of his 



conviction and death sentence?
2.
Holding: DC assumed first prong was met, but did not find second or third, and thus declared Ford competent to waive collateral review.  Not clearly erroneous.


3.
Reasoning:

a.
Rees v. Peyton (1966) – standard for determining competency to waive post-conviction review in capital case:

i.
Whether D has capacity to appreciate legal position and make a rational choice w/ respect to continuing or abandoning further litigation or on other hand whether he is suffering from mental disease, disorder, or defect which may substantially affect his capacity.
b.
Application of Rees involves Qs from Lonchar v. Zant:

i.
Is petitioner suffering from mental disease, disorder, or defect?

ii.
Does disease prevent him from having capacity to appreciate legal position and options available to him?

iii.
Has disease substantially affected ability to make rational choice among options?

H.
Wayland, “The Phenomonology of Mental Illness and Mental Impairments,” (1997): list of works on mental disorders.
XVIII.
Judicial Discretion and the Politics Surrounding Capital Punishment 

A.
“Judges & the Politics of Death: Deciding Between the Bill of Rights & the Next Election in Captial Cases,” 74 Boston L.Rev. 759 (1995): decisions in capital cases as campaign fodder in both judicial and non-judicial elections.

1.
DP litmus test.  High correlation b/tw DP states and states that elect judges.  Common route to bench is through prosecutors’ office.

2.
Impact on impartiality of judges: overrides of jury sentences; failure to protect const rights of accused; appointment and tolerance of incompetent counsel for the indigent; delegating judicial function to prosecutor; judges acting as prosecutors.
3.
Remedies for resulting lack of impartiality: using diffuse and indirect citizen input in appointment and evaluation systems; judicial disqualification when rulings could imperil election; altering judicial assignment system; limiting deference reviewing courts give to judges influenced by political pressures; appointment of counsel independent of judges.
B.
Ring v. Arizona, 536 U.S. 584 (2002):
1.
Facts: Ring was found guilty of felony (not premeditated) murder, could not be sentenced to death unless further findings were made.  Judge then is to determine presence/absence of aggravating or mitigating circumstances; judge found two aggravating factors and one minor mitigating factor, and then sentenced Ring to DP.


2.
Issue: Whether aggravating factor may be found by judge or whether 6th Amd’s jury trial guarantee, applicable to states by 14th, requires that aggravating factor determination be entrusted to a jury.
3.
Holding: Capital Ds are entitled to jury determination of any fact on which legislature conditions an increase in their maximum punishment. 

4.
Reasoning:

a.
Apprendi v. NJ (2000): death sentence violated D’s right to jury determination on guilty of every element of crime w/ which he is charged, beyond a reasonable doubt.  Merely calling something a “sentence enhancement” to describe second act does not provide a principled basis for treating the two acts differently.
b.
If a state makes an increase in D’s authorized punishment contingent on finding of a fact, that fact – no matter how state labels it – must be found by a jury.

XIX.
Commutation, Clemency and Parole

A.
Frady, “Death in Arkansas,” The New Yorker, Feb. 22, 1993: discussion of Clinton’s decision not to pardon AR death row prisoner w/ compelling background during campaign for President.

B.
Ohio Adult Parole Authority v. Woodard, 523 U.S. 272 (1998):

1.
Facts: OH Adult Parole Authority conducts clemency review, and inmate may request interview w/ parole board member, w/o counsel not allowed to be present.  Woodard objected to short notice and lack of counsel.

2.
Issue: Whether inmate has protected life/liberty interest in clemency proceedings, and whether giving inmates option of voluntarily participating in interview as part of clemency process violates an inmate’s 5th Amd rights.
3.
Holding: No protected life interest in clemency, and OH clemency interview does not violate 5th Amd privilege against self-incrimination b/c it is not compelled.


4.
Reasoning:

a.
D argues that there is life interest in clemency broader in scope than original life interest adjudicated at trial, and that this life interest requires 14th-DP protection until execution.
i.
Claim barred by Dumschat which concluded that petition for commutation is simply unilateral hope, as liberty interest was extinguished by conviction and sentence.

ii.
Claim is inconsistent w/ idea of clemency as a matter of grace.

b.
D also argues that OH has created protected interests by establishing mandatory clemency application and review procedures.
i.
Greenholz held that expectancy of release on parole created by mandatory language of NE statute was entitled to some measure of const protection.

ii.
OH’s procedures do not violate DP – despite Authority’s mandatory procedures, governor retains broad discretion.  No substantive expectation of privacy.
c.
W/ regard to whether interview w/o benefit of counsel violates 5th / 14th, respondent has choice of providing info at risk of damaging case for clemency or of remaining silent.  This pressure to speak in hope of improving chances does not make the interview compelled.
XX.
International Law and the Death Penalty

A.
Amnesty International, “International Standards on the Death Penalty,” (1998): int’l community is against CP, w/ many covenants and treaties seeking abolition, non-extension in use (for certain crimes, against certain groups of people), safeguards for fair trials, right to appeal, right to seek clemency, abolition of public executions, etc.

B.
Mexico v. United States of America (March 2004):

1.
Issue: US arrested, tried, convicted 52 Mexican nationals w/o notifying “w/o delay” or allowing any assistance of consulates, against Vienna Convention on Consular Relations.

2.
Holding/Reasoning:

a.
Duty upon arresting authorities to give Art 36 P 1b info to individual arises once it is realized that person is foreign national, or once there are grounds to think that person is probably a foreign national.

b.
Immaterial whether Mexico would have offered consular assistance or whether different verdict would have been rendered; sufficient that Convention conferred these rights which might have been acted upon.
c.
Failure of US authorities to inform Mexican nationals of int’l rights, to notify Mexican consulates, and to enable Mexico to provide consular assistance is violation which should be remedied by obligation by US to permit review and reconsideration (conviction and sentence) of nationals’ cases by US courts w/ view to ascertaining whether in each case violation caused actual prejudice to D.

i.
Concern about procedural bars.

C.
Greenhouse, “Bush Decision to Comply with World Court Complicates Case of Mexican on Death Row,” N.Y. Times, March 29, 2005: 5th Cir held that any rights under Vienna Convention gave way to procedural barriers that Congress established to limit state prisoners’ access to fed courts; SC arguments held, in which govn’t indicated that Bush would direct state courts to give the new hearings that the ICJ decision required

D.
Lagrand, Germany v. United States, (Int’l Court of Justice 2001):

1.
Issue: US violated Vienna Convention on Consular Relations by not informing LaGrand brothers of Art 36 rights and not informing German consulate, prior to their execution.

2.
Holding/Reasoning:

a.
Art 36 creates individual rights, which, by virtue of Art I, may be invoked in ICJ by nat’l state of detained person.

b.
In this case, procedural default rule had effect of preventing full effect from being given to purposes for which rights were accorded under Art 36.

c.
It is incumbent on US to allow the review and reconsideration of the conviction and sentence by taking account of the rights set forth in the Convention.

XXI.
Juveniles and the Death Penalty


A.
Thompson v. Oklahoma, 487 U.S. 815 (1988):

1.
Issue: Whether execution of petitioner’s sentence would violate const prohibition against cruel and unusual punishments b/c petitioner was 15-years-old at time of offense.
2.
Holding: 8th and 14th Amds prohibit execution of person under age 16 at time of offense.

3.
Reasoning: three prongs of analysis:


a.
Review of relevant legislative enactments:

i.
Long history of recognition that there are differences that must be accommodated in determining the rights and duties of children.

ii.
Most state legislatures have not set min age for imposition of DP, but in those that both have DP and min age, all require that D have attained at least age 16 at time of offense.
iii.
ABA and ALI opposed juvenile executions, as does int’l law.

b.
Review of jury determinations: unclear how many have been executed for crimes committed under age 16 during 20th century, but less than 20, none since 1948.


c.
These indicators of contemporary standards of decency confirm judgment that such young person is not capable of acting w/ degree of culpability justifying DP.
i.
Retribution: punishment should be directly related to personal culpability of criminal D; adolescents are less culpable as a class, they are more capable of growth, and society owes fiduciary obligations to its children.
ii.
Deterrence: 98% of arrests for willful homicide are over age 16; excluding younger persons from class DP-eligible will not diminish deterrent value.

B.
Roper v. Simmons, 125 S.Ct. 1183 (2005):

1.
Facts: Jury recommended death for 17-year-old, after finding aggravating factors.

2.
Issue: Whether it is permissible under 8th and 14th Amds to execute juvenile offender older than 15 but younger than 18 at time of capital offense.

3.
Holding: 8th prohibits execution of those under 18 at time of offense.

4.
Reasoning:

a.
Stanford v. KY (1989): held (5-4) that Const did not proscribe execution of juvenile offenders over 15 but under 18.
i.
Same day as Penry, holding that Const did not mandate categorical exemption from DP for mentally retarded.

b.
Reconsideration of Penry in Atkins demonstrated that execution of mentally retarded is cruel and unusual, as Court noted objective indicia of society’s standards, as expressed in legislative enactments and state practice.
c.
Nat’l consensus against execution of juveniles is similar to evidence held sufficient in Atkins; legislative enactments, direction of the change, jury verdicts.
d.
Retribution: juveniles are less mature, more susceptible to negative influences, and their characters are less formed.



e.
Deterrence: unclear whether DP has significant deterrent effect on juveniles, but lack of evidence is of special concern b/c of same characteristics that render juveniles less culpable makes them seem less susceptible to deterrence.



f.
Discussion of int’l opinion.
XXII.
The Politics of Capital Punishment in America 

A.
Badkhen, “Pendulum Begins Swing Away from Death Penalty,” S.F. Chronicle, April 10, 2005: conservative Republican lawmakers, Houston police chief take stands against DP b/c of large number of conviction reversals; DP should be reserved for “most horrific and heinous of crimes.”
B.
Kozinski, “Tinkering with Death,” Debating the Death Penalty, Oxford Press (2004): insomnia during nights of executions he has had a hand in; possible buy-in to idea that long time spent on death row is cruel/unusual.  Ultimately, believes society can take life on someone who has shown contempt for the lives of others.

C.
Bedeau, “An Abolitionist’s Survey of the Death Penalty in America Today,” Debating the Death Penalty, Oxford Press (2004): 
1.
Early work to limit DP: introducing degrees of murder, ending public executions, introducing jury sentencing discretion, humanizing methods of execution, federal appellate jurisdiction, abolition in some states.

2.
Racial problems still exist: jury decision on “future dangerousness,” trial judge override, vague aggravating circumstances.
3.
Minimal Invasion argument against DP: given a compelling state interest in some goal, the govn’t in a const democracy built on the principle of equal freedom and human rights for all must use the least restrictive means sufficient to achieve that goal.

a.
Restated, if individual privacy, liberty, and autonomy are to be invaded and deliberately violated, it must be b/c the end to be achieved is of undeniable importance and no less severe interference will suffice.


D.
Lifton & Mitchell, “Wardens and Guards, Chaplains and Doctors,” Who Owns Death?, William Morrow, 2000: 
1.
Correctional Officials – seek to achieve “professional numbing” by making best use of technology, by doing job as humanely as possible.  Guilt when part of “execution team.”
2.
Guards / Staff – often more blasé or even self-satisfied; detachment stemming from lack of personal responsibility, being “task-oriented.”
3.
Spiritual Advisers – numb attitude for some, while others insist that Bible does endorse CP and so this is ok.  Others are anti-DP activists.
4.
Executioners – more than one person takes part, so no one knows who is responsible; technology is helpful; FL, and some other states, use public citizen executioners and pay in cash; some analogize to war.
5.
Doctors – historically have had large role in designing methods of execution, generally with purpose of humane improvements; but, problematic b/c healing profession should not be involved in carrying out a death sentence, as it violates Hippocratic oath.
5.
Various enabling mechanisms: desensitizing and conditioning effects of repeated rehearsals; various forms of emotional and technological distancing; high level of anonymity and defusing of responsibility; moral distancing from prisoner.

E.
Callins v. Collins, 510 U.S. 127 (1994): “From this day forward, I no longer shall tinker with the machinery of death.”

1.
Issue: Blackmun’s dissent to denial of writ of certiorari.

2.
Holding: Const goal of eliminating arbitrariness and discrimination from admin of death can never be achieved w/o compromising equally essential component of fundamental fairness, individualized sentencing.

3.
Reasoning:

a.
SC has tried for >20 years to assure that DP be imposed fairly and consistently, or not at all, but DP is still fraught w/ arbitrariness, discrimination, caprice, mistake.

b.
Furman was correct – sentencer’s discretion must be directed and limited by procedural rules and objective standards in order to minimize risk of arbitrary and capricious sentences.

c.
While risk of mistake in determining proper penalty is tolerable in other areas, in capital cases, fundamental respect for humanity underlying 8th requires consideration of character and record of individual offense as const indispensable part of the process of inflicting penalty of death.
d.
But, consistency and rationality are inversely related to fairness owed individual when considering sentence of death.  Any procedure that could eliminate arbitrariness would also restrict sentencer’s discretion such that he would be unable to give full consideration to unique characteristics/circumstances as is also required.
