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Personal Jurisdiction 
A.  Traditional Bases of Jurisdiction:  Power, Presence, Domicile, and Consent
1.  Power, Consent, Presence
To Assert Jurisdiction
1. Is there a common law or statutory basis?

2. Is it Constitutional?

Pennoyer v. Neff
1. Mitchell v. Neff.  Suit in Oregon state court.  Neff in CA but has property in Oregon.  Neff defaults and property sold at Sheriff’s auction

2. Neff v. Pennoyer.  Suit in Federal court.  A collateral attack on Mitchell v. Neff.  Circuit court finds for Neff, says judgment void b/c defects in publication notice made service improper.

3. Pennoyer v. Neff.  Supreme Court.  Usually can’t attack collaterally, but okay to do when issue is jurisdiction.  Okay here b/c first court didn’t have jurisdiction.  (1) States possess exclusive jurisdiction over persons and property in the state. (2) No state can exercise direct authority over person of another state.  

· faulty publication can’t impeach the judgment, can only attack jurisdiction.

· power – can’t exercise power over persons of another state, violates due process.  

· need power and notice.  

· Mitchell should have attached at the beginning of the suit.

Neff’s Options

Mitchell v. Neff




         Neff v. Pennoyer – Collateral Attack

	1.  Default judgment for P.  Do nothing and lose.
	1.  Raise the jurisdictional question collaterally.  Say there should be no full faith and credit.  Can only attack jurisdiction, and if you lose the jurisdiction to hell with you.  

	2.  Make 12.b.2/5 Objection of jurisdiction / service of process.  Make a special apperance.  If interlocutory appeal then have it heard, if get rejected and no interlocutory appeal you can either try case and raise jurisdiction later, or you can default and hurry your way to the SC.  
	2.  Can’t challenge the jurisdiction of the first case.  Res judicata, you’ve had your day in court.  

	3.  Don’t raise jurisdiction and go to merits
	3.  Waived right to object under 12.g and 12.h.1 for appeal.  Can’t challenge collaterally.


Types of Judicial Action as seen in Pennoyer
1. In Personam – court imposes personal liability or obligation on D or require D to act or refrain from acting.  D just has to be there.  Theoretically could be flying over Oregon and be tagged.  Similar to when Harrison tagged in NY.  

2. In Rem – court declares the rights of all persons to a thing.  Binding the entire world.  Authority over a thing in the state.  Presence of property is enough.  

3. Quasi in Rem I – judgments affecting interests of particular persons in a thing (was described in Pennoyer, not what it was, just talked about).  Predicated on court’s power over property physically situated or deemed situated in forum state.  Limited to value of property that can be found and attached.  Mortgages, liens.

4. Quasi in Rem II – even though claim unrelated to the property, use the property as a basis for snagging jurisdiction.  Only problem, you only get what the property is worth.  You sue for more…screw you, you only get value of land.  (Rule 4.n.2 is the way feds get quasi in rem II) (Pennoyer v. Neff was all about this)

What You Need to Assert Jurisdiction Constitutionally 

       Due Process

= 
Power


+

Notice
1. In Personam

=
Presence


+

Personal Service

2. In Rem


= 
Property


+

Publication

3. Quasi In Rem I

=
Property


+

Publication

4. Quasi In Rem II

=
Property/Attachment
+

Attachment/Publication


· 4.k.1.a – Federal court jurisdiction can’t go farther than the state that it is in.

· 4.k.1.b – Get an extra 100 miles for Rule 14 and Rule 19 cases.  

· 4.k.1.d – Where authority is a U.S. statute, the reach may be more broad.  If there is federal statute that says you can reach out that is okay.

No Federal Attachment statute, use the ones of their states.  

Exceptions to Pennoyer
1. Status – marriage example, marriage goes where people are, can sue for marriage in two different places if the people are in two different places.  Marriage is in rem, so the marriage goes where they go.  

2. Domicile – Milliken v. Meyer, could sue Meyer in Wyoming even though Meyer served with process in Colorado.  Why?  State statute authorized service outside the state of residents of the state.  Meyer got the benefits of being a Wyoming resident even though he was vacationing in Colorado.  Expansion of power.  Was present in Wyoming even though he wasn’t.  Would probably also apply to college kids (I could be sued in NY).  

3. Consent  - can do this in a couple of ways

a.  Voluntary appearance – your ass shows up in court to defend yourself.  Be careful in TX b/c even if you 

     try and make a special appearance, this can be taken as a constitutionally allowed voluntary appearance 

     York v. Texas.  You can also make implied consent in federal court if you don’t make a timely 12.b.2.  

b.  Counterclaim – you sue someone in their state.  They can file counterclaim against you in the same state 

regardless of your contact with the state.  Doesn’t specify about related or unrelated claims.  You opened yourself up Adam v. Saenger (SC 1938). 

c.  Choice of Forum – Can’t do if unreasonable or unconscionable.  SC will uphold choice of forum clause 

     even though neither party has connection with forum Bremen v. Zapata.  Here the parties did battle in   

     England.  By purchasing a ticket from  Carnival you can end up suing in Florida Carnival Cruise v. 

     Shute.  Might want to do this b/c people are from so many different places, in mass disaster would be 

     hard to fight multiple lawsuits in multiple 

     states.  Consolidation of litigation.  

· prorogation – can you give this dispute to the court and does the court have a reason not to hear case.

· derogation – ?

d.  Hess v. Pawloski (SC 1927) – by using state roadways D had consented to an action being brought 

     against him for an accident in that state.  Case could have been brought under diversity in federal court 

     4.k.1.a

· sues in Mass pursuant to Mass statute allowing service of process to registrar to sue out of staters for accidents that occur in the state.  (Contrary to Flexnor v. Farson can’t create legal fiction agent in state for business, w/o a statute)

· D files 12.b.2/5 and appeals to state supreme through interlocutory, goes down, trial, to SC.  

· here the court creates the legal fiction of appointment of registrar for service in order to satisfy Pennoyer’s ban on out of state service.  

· big justification is litigational convenience.  all this stuff happened in Massachusetts. 

· case is an expansion of Pennoyer using police power, power to exclude, power of regulatory interest. 

· Same type of implied consent would apply to waterways in Louisiana if they had a statute.  

Basis of Inquiry for Out of State Service (From Hess)

1. Is there a statute?

2. Is it Constitutional?

Questions Re Pennoyer as Posed by Linda Silberman
1. Why does the Court in Pennoyer consider publication insufficient, what is the purpose of personal service?

· D should know about the lawsuit.  Dangers of fraud when D doesn’t know he is being sued.

2. Are there situations where it would be appropriate to use publication to inform one of a lawsuit?

· Perhaps after a diligent search within the state…especially if you think the person is trying to avoid process.

3. Why does the P have to go to all this trouble to sue?

· Concern about over-burdening D.  This could possibly be alleviated in a system that has cost-shifting.  What if D hasn’t done anything to begin with…talk about getting screwed.  

4. Is attachment jurisdiction appropriate for jurisdiction?

· Attachment at outset could be a weapon for P.  Perhaps to keep D from moving stuff out of the state, trying to escape the P and jurisdiction.  Concern is that D doesn’t get notice and there is no evaluation as to the validity of the lawsuit.  

5. What if the first suit of Mitchell v. Neff was brought in federal court? 

· Rule 4.k.1.a is a general rule that limits reach of federal courts to the district that they are in, jurisdiction is limited to general jurisdiction in the state in which the district court is located.  This rule has to do with traveling, not so much sovereignty.

6. Pawloski sues Hess in Mass for accident that occurs in Vermont but Hess had driven through Mass? 

· doesn’t fit the statute

· no sufficient regulatory interest in state of Mass for accident in VT

7. When is a corporation present…common law?

· Wherever the corp participates in activities that manifest its presence. 

· Implied Consent – if they do busines create legal fiction, claim had to arrive out of activities if D there at time of activities.  

B.  Expansions of Personal Jurisdiction:  Specific and General.
Contacts

+

Notice


= 
Due Process?
Systematic/Continuous
+

Cause of Action

= 
International Shoe 






Arrises From

Systematic/Continuous
+

Cause of Action

=
Perkins/Bryant - yes






Doesn’t Arrise From

Helicopteros/Ratliff – no

Single/Isolated

+

Cause of Action 

=
McGee/Gray - yes






Arrises From


Volkswagen/Kulko – no

Single/Isolated

+

Cause of Action

=
Hanson - no






Doesn’t Arrise From


Background:  In past could find business where…

1. Presence:  attempts to find indications of corporations presence, need extensive activities and when have this, sueable on any claim, general jurisdiction.

2. Implied Consent:  If did things in state, but not enough to establish presence, sue on related claims.  

1.  The Minimum Contacts Standard.

International Shoe v. Washington.

· Only had salesman who took orders in WA.  WA wants Shoe to pay taxes in WA for employee taxes.  Was first in front of an administrative agency. Shoe salesman got served and process sent to St. Louis.  

· State court says continuous (general) and stuff they did gives us jurisdiction (specific)

· Gets to SC on 1257 Constitutional question.  

· Case shifts jurisdictional theory from power to fairness.  In order to establish jurisdiction must have.

1. certain minimum contacts with the state such that,

2. maintenance of the suit doesn’t offend traditional notions of fair play and substantial justice.

· Activities carried on in state were systematic and continuous throughout the years in question.  D received benefits and protection of the laws of the state (including being able to use WA courts).  

· The more related the claim is, the fewer contacts are necessary to assert jurisdiction over the defendant.  

**Not sure wheher Shoe is specific or general assertion.  Was jurisdiction asserted b/c International Shoe has sufficient contacts with Washington or b/c of the specifics of what International Shoe did?  

**General jurisdiction – maybe.  For sure there is specific jurisdiction and that’s all we need to say to come to decision. 

**Court opening a space for a new line of precedent.  Obliterates old rules and sets standards for new rules.   

Due Process / Minimum Contacts Considerations
1. burden on defendant, state interest

2. plaintiff interest (sometimes)

3. evidentiary concerns/litigational convenience

4. interests of other states/countries – interstate most efficient adjudication

5. benefit to defendant – how much it benefits from being in the state, states laws.  

6. expectations (circular argument)

Hypothetical Questions
1. WA woman sues International Shoe in state of WA for (1) breach of contract for failure to deliver shoes which she ordered from one of the salespeople who took her order, and (2)negligence and breach of warranty for defective shoes which have caused her serious physical injury.  

· Most of the evidence is probably in WA.  

· What did claim arrise out of, negligence, or injury?  Injury more compelling b/c she’s injured in WA.

· WA has an interest in hearing this case.

· D derived benefits doesn’t vary from tort to contract action.  

2. CA woman who ordered shoes from salespeople in WA while she was on visit to state of WA is attempting to sue the company in WA court for injuries she suffered in WA.

· Regulatory interest of sate remains similar in terms of the fact of regulating the activity that took place, the transaction that took place.

3. CA woman bought shoes from Shoe in CA.  Both breach and injury occur in CA, but she sues as in example 1 for breach of contract and tortious injury in the courts of WA.  Shoe engages in the same activities in CA as it does in WA.

· State regulatory interest a lot less.  

· No convenience to bringing suit in WA.

· Also concerns about condoning forum shopping.  

· No jurisdiction.  

After Shoe academics come up with general jurisdiction or specific jurisdiction.  Not clear if which is used in International Shoe.  General jurisdiction is like presence – you have lots of contacts and you are present in state, like we said in Pennoyer.  Can assert in personam over any claim whatsoever.  If you have specific jurisdiction, not that many contacts with state and this suit is somehow connected with those contacts so you can sort of say by Shoe having employees in Wa they have consented to jurisdiction to employment/tax issues in Washington.  Specific jurisdiction kind of like consent.

Note:  General v. Specific Jurisdiction
General:  when a state asserts jurisdiction over a D on all claims against the D – whether or not related to D’s in-state activity, the state is asserting general jurisdiction.  

· Assert when someone “found” in the state.

· Assert when someone domiciled in the state.

· When a corporation is incorporated in the state, or engages in substantial and extensive activity which qualifies as corporate presence.  

Specific:  when state asserts jurisdiction over D only with regard to claims “arrising from” or “related to” the D’s activity in the forum state.

· Non-resident motorist statutes like the one found in Hess v. Pawloski.

· Jurisdiction over corporations on certain claims based on “implied consent”

2.  General Jurisdiction
Helicopteros v. Hall 

· P suing three people Helicol, Bell Helicopter, Consorcio b/c of helicopter crash in Peru.  K between Helicol and Consorcio.  Helicol and Consorcio granted directed verdicts (Rule 50.a).  There was forum selection clause, but p not party to contract, so not limited.  

· Suing in TX better chance of getting good trial than Peru or Colombia, jury system awards huge, US has contingency fees, good discovery in U.S., would have to pay lawyer up front otherwise.  D’s really want out of U.S..  Also started off with 2 other U.S. defendants.

· D makes TX equivalent of 12.b.2/5 motion.  

· TX court says the assertion of jurisdiction is both allowed by statute and constitution.  Real questionable on the statute interpretation (was specific act statute, but TX interprets it to allow general jurisdiction), but USSC can’t deal with that, only deals with Constitutionality (28 USC 1257 due process Constitutionality issue).

· Supreme Court Holding
· No specific jurisdiction:  not continuous and systematic as there was in Perkins.  Activities included training trips for chopper pilots, accepted checks drawn on TX bank, purchased choppers and equipment.  However, the claim didn’t arrise out of these activities (trained pilots???).

· No general jurisdiction:  D hasn’t done enough in TX to justify it.  There is a difference b/t selling shit in the U.S. and buying shit in the U.S..  Not the same benefits when you buy stuff as when you sell stuff here.  Also, U.S. trade policy interest, want people to spend as much as they can and not have to worry about lawsuits.  Solicitor general files amicus brief for D.  

· Reject jurisdiction by necessity, don’t care that there is no place else to sue.  

· Supreme Court Dissent
· Thinks the majority blurs lines between general and specific.

· Brennan doesn’t think need to go to general to get jurisdiction.  Here there was a nexus between the activities and the claim.  The stuff they purchased in the U.S. and the training in the U.S. resulted in dead people in Peru.  

· Also thinks that Helicol should expect to be sued and that they have been dealing with TX for choppers and pilots.  

· Wants “related to” category between general and specific act jurisdiction.  

· Distinguishes between arrising out of and related to.  Used to have to have claim arrise out of or related to activity.  Brennan sees this as two phrases, not one.  Difference of arrising out of and relating to.  Didn’t arrise out of specific activities, but wrongful death claim was related to the deaths in Peru.  

Ratliff (U.S. Appellate) – P from FL and IN bring suit in SC against foreign corp that had appointed agent in SC to be sued in SC.  Had sales people in SC.  Court says no SC b/c just simple compliance with the statute isn’t enough for jurisdiction.  This was basically forum shopping on the part of the P’s.  P’s weren’t residents in SC.  Picked SC b/c of longer stateute of limitations.

Perkins v. Benguet – Non resident P sues in OH against Phillipine mining company that conducted operations in OH for a period to recover certain dividends and damages (stock certificates)

· H:  Court says okay to take jurisdiction, but doesn’t have to according to due process.  

· Requires home base kind of presence in forum.  

· Suit was unrelated to corporations business in the state, yet corp was being temporarily run out of the forum state.  One time court has held contac was great enough to uphold jurisdiction when suit was unrelated to contact (?)

· Everyone was in Ohio.  

· When cause of action doesn’t arrise out of the state, the minimum contacts must be systematic and continuous if you are shooting for general.  Minimum contacts raised to systematic and continuous to when cause of action doesn’t arrise out of the state.  

Noncorporate Defendants

Abko Industries v. Lennon.

· NY takes jurisdiction under NY CPLR 301.  General jurisdiction extended to individuals.  

· Later in Burnham SC casts doubt on general jurisdiction over a person.  

Parents and Subsidiaries
Bryant v. Finair – Stewardess hit by cart owned by Finair.  Finair has one small reservation office in NY, and nothing else, didn’t even fly in and out of the damn state.  Limited set of activites, claim that has nothing to do with Finair activities, and NY P sues in NY.  

· NY Court of Appeals says jurisdiction (was before Helicol), NY regulatory interest in citizens.

Frummer v. Hilton Hotels – NY P suffered injury in London Hilton.  

· Got jurisdiction in NY over London Hilton b/c of Hilton reservation service in NY.

· Normally, just having subsidiary not enough to get jurisdiction over the parent, however:

· Where interlocking ownership court willing to say activities of sub are activities of parent, that was the case here.  

Delagi v. Volkswagenwerk – individual injured in Germany can’t reach German manufacturer who conducted extensive sales in NY through independent distributor.  Not interlocking ownership, just independent distributors.

Dueling Professors
· Twitchell – thinks general and specific as interpreted by courts too rigid.  Things general should only be used when D’s activities in forum are such that forum can be considered a home base of D wihtout regard to nature of dispute.  Specific jurisdiction should be viewed more flexibly and relatedness should be treated as function of relationship b/t D, forum, and dispute.  Thinks Helicopteros is specific jurisdiction case and thinks there is enough relatedness.  Thinks Brilmayer is a whore.

· Brilmayer – Criticizes Twitchell for not saying what makes a claim related.  Thinks contact must be “substantially relevant” – involving forum occurrence that would normally be alleged as part of complaint in order to recover under substantive law.  Considers Twitchell a harlot.   

3.  Specific Jurisdiction and the Proliferation of Specific-Act Statutes (More on Specific Jurisdiction)

McGee v. International Life Insurance Co.

· Insurance specific act statute.  Most expansive reading of personal jurisdiction b/c it hinges on expectations.

· Court upholds jurisdiction over foreign corporation based on a single act within the state.

· One insurance policy in the state of CA and state has interest in regulating insurance policies, USSC says jurisdiction proper.

· Insurer sent policy to the state, got regular payments from the state, continuous and expectations  

· If insured couldn’t sue in CA would make insurer lawsuit proof over small claims where it would cost more to sue than it would to just take your loss.  

Gray v. American Radiator and Standard Sanitary Corp.

· Was the IL statute providing for substituted service on nonresidents Constitutional?  OH makes, sends to PA who makes product and sells in IL.  

· Single and isolated, related cause of action..assert jurisdiction.

· Questions?

1. Was a tortious act committed in IL?

· Yes.  Wrong occurs in last place, injury inseperable from tort.  “Tortious act” argument made, rejected (diff result in NY)

2. Does the statute as construed violate due process?

· No.  D says shoe doesn’t allow jurisdiction and court says nope, sufficient that act or transaction itself has substantial conection with forum state.  

· Transportation in modern times have removed difficulty of defending lawsuits.

· Convenient in IL, witnesses, shit that blew up, damages are all there.

· Expectations, manufacturing valves will go inot other shit that will go other places like Ohio.  Manufacturer of parts should expect his stuff to go on.  

Gray Hypotheticals
1. Suppose Gray sues for breach of warranty after explosion.  If 302(a)(1) fits then can sue.  If you cast claim in breach of warranty you are out of tortious act portion of 302(a)(3).  Suing for financial injury different than suing for personal injury.

2. NC eliminates tortious act phrasing.  Is it injury to person or property in the state?  If she gets pneumonia then injury, but if its financial injury might be somewhat harder, requires more than injury, take the D with services or solicitation, consumption of products in the state.

Factors That Play Out from McGhee and Gray
1. Expectations of D – arrises from injury in the state and product is marketed there (expectation)

2. Aggressiveness of parties, solicitation by the company, how actively it pursues sales in state

3. Overall trial convenience very important to both decisions.

4. Interest of forum.

5. Nature of claim – might be more interest for personal injury rather than fiduciary.  

Note Cases Commission of a Tortious Act Within the State
Feathers v. McLucas – Opposite result from Gray, same exact statute.  Court rules mere occurance of injury in this state certainly can’t serve to transmute an out of state tortious act into one committed here within the sense of the statutory wording.  Statute was reworded.  

Transacting Any Business in the State
Singer v. Walker 

· NY child hurt in CT with hammer purchased in NY and manufactured in IL.  

· Court says only tortious act was manufacture and affixing unbreakable label (IL).  

· However, jurisdiction maintained under long-arm statute providing for claims that arise from D’s transacting any business in the state.  D solicited and advertised in NY (statute and due process met.  

McGowan v. Smith.

· NY P buys ffondue pot manufactured in Japan, buys in NY and is hurt in Canada by the pot.

· Merely shipping something to a state is not transacting business.  

Arrising From Forum Activities
Marino v. Hyatt
· P sue in Mass for injuries at D hotel in Hawaii.

· Claims didn’t arrise from D transaction of business in Mass (booking agent)

Shute v. Carnival
· But for Carnival’s transaction of business in state P wouldn’t have been injured on D ship.

· Claim did arrise from activities of Carnival in WA (then got screwed with forum selection clause)

Hahn v. Vermont Law School
· Law school sending admittance letters to Mass, solicited him to come to law school in Mass.

· Close enough for arrising under jurisdiction.

Grimandi v. Beech
· Court takes specific jurisdiction b/c crash arose out of or was related to activity in Kansas.  If they had never made engines and sold them in Kansas, D Pratt & Whitney would not have installed this engine in Canada.

· Engine replaced in Canada and engine which caused accident was never in Kansas.

· This case bit of a stretch, what is left for difference b/t specific and general jurisdiction.

· Why do frogs want to sue in Kansas?  Big freakin’ verdicts, personal injury fees, fewer French people.  

C.  The Supreme Court Imposes Limits

1.  The Requirement of a Purposeful Act.  

Hanson v. Denkla.

· Trustee case where person who sets up trust moved to FL and relatives try and sue trustee in FL.

· No jurisdiction for single act with unrelated claim.  Must consider…

· Purposeful act of D.

· D’s interest in forum state.

· Whether D availed himself of conducting activities in the state.

· Also important the court says importance is on the nexus between the forum state and the defendant, not convenience, what law applies, state regulatory interest.

Kulko v. Superior Court of California.

· No jurisdiction for single act, related claim.

· No strong expression of interest like McGhee case.  Could analogize parts in Gray to kids here, but court doesn’t.  Also could treat it as specialty like marriage in Pennoyer but court doesn’t.

· Too much strain on Dad to litigate.  His single act of buying kids plane tickets isn’t enough so reasonable pparent would expect suit.

· Court says there isn’t a specific statute for this – Today URESA – 2 state procedure for child support cases, not very successful but an alternaive, and UIFSA – interstate family support, includes specific act statute like NY’s but also adds when child resides in state due to acts or directives of D.

2.  Personal Injury and Products Liability Cases.

World-Wide Volkswagen Corp. v. Woodson.

· NY P driving through OK, is rear-ended and fire.  P sues in OK (probably b/c ambulance chasing lawyers got a hold of the case).  Joins all the NY parties b/c if not, then can remove to federal for diversity (1404).

· D Seaway and World-Wide make 12.b.2/5 appearance and are denied.  D seeks writ of prohibition and SC of OK denies (an extraordinary writ to tell judge that he is going way out of his power).  

· Get to USSC b/c writ of prohibition is a final judgment (1257).

· SC says no minimum contacts, no jurisdiction.   Court places lots of importance on lack of contact between D and the forum state, less on other factors.   

· Neither convenience nor regulatory interest is to be used.  Not a sufficient nexus b/t forum state and the defendant, example of specific jurisdiction.  Focus is on what the D did.

· Even if all the factors of convenience and state interest are present, due process still acts as instrument of interstate federalism. 

What is Court Trying to Do Here?
1. Give D’s a choice in the matter, can do certain things to avoid being sued in certain places, allow D to structure their markets.

2. Predictability for D means they can insure against lawsuits or stop the activity as necessary.

3. Give D idea of whehter or not D should raise costs or get insurance.

**This case brings back sovereignty and power from Pennoyer.  Minimum contacts performs the functions of protecting defendant from inconvenience, and acts to ensure that courts don’t reach out too far in federal system.

Insurance Corp Ireland v. Compagnie – same Justice says federalism not important.  D ordered to respond to 

jurisdictional discovery to see if sufficient contacts.  Court makes default finding of jurisdiction and default 

judgment.  D said no authority to enter judgment b/c didn’t have jurisdictional authority in the first place, 

however, court needs a way to get in, and this was it.  

Asahi Metal Industries v. Superior Court of CA.

Issue that divides the court is whether or not putting the product into the stream of commerce was sufficient for purposfeul activity that justifiies minimum contacts.  

I.  Facts – all 9 justices.

IIA.  Minimum Contacts

· O’Connor 4 justices agreed.  Said stream of commerce isn’t enough, need to have something more than just putting into stream of commerce, want a certain purposeful availment such as designing product for that market, establishing channels of distribution, marketing product through distributor in States.  Never get to reasonableness question if youd don’t have minimum contacts????? 

· Brennan 4 justices said there were minimum contacts and stream of commerce is enough.  They think don’t get to reasonableness if you don’t get minimum contacts (that’s where the split occurs)

· 1 justice is agnostic and says don’t have to answer question about minimum contacts because its answered by IIB.  

IIB.  Reasonableness

· 8 justices agree that it wouldn’t be reasonable or fair to assert jurisdiction over Asahi.  Focus on reasonableness.  Doesn’t matter where you come out on minimum contacts.  

· Only possible interest in having the indemnity claim settled here is that Cheng Shin may have settled based on what it thought it could get in indemnity in CA.  

· Scalia disagrees here, he says no minimum contacts so don’t look to reasonableness at all (here court looks at minimum contacts and then adds on element to be reviewed, Scalia no like, says its part of fair play and substantital justice)

III.  facts don’t establish minimum contacts such that fair so no jurisdiction.  and that is first 4 in IIA.  

First time that court finds that minimum contacts do exist, but still not fair to assert jurisdiction so can’t assert jurisdiction.  Majority doesn’t say look at two questions separately, so that is not precedent.  All 4 in second part of IIA including Powell have died.  Hard to know what would happen next.


Stream of Commerce

Parry v. Ernst Home Center.

· P sues in Utah against Idaho seller and other chain manufacturers including Japan manufacturer and exporter.  Most products were sold in Idaho, but some sold in Utah.

· UTSC says not Constitutional.  D didn’t sell directly, sold to distributor who sold to Idaho and Utah.  

Note on Libel Cases
Keeton v. Hustler Magazine.

· Jurisdiction allowed b/c relationship among D, forum state, and litigation sufficient.  

· D purposefully availed itself to business in NH, D goes after national market. 

· Court downplays choice of law (statute of limitations) as relevant to jurisdictional question, downplay P’s lack of contacts.

· People who read are just as harmed as person libeled, state interest in protecting reasonable.

· single publication rule – should sue in one place for all of your damage when wide publication.  

Calder v. Jones.

· Worked for Enquirer, said they hadn’t purposefully availed as writers, the company had.

· Court says they knew they were directing their story to a person in CA, directed intional way towards P.

Curtis v. Birdsong.

· Mississippi cops sue in Bama b/c Bama has specific act statute and Mississippi doesn’t.  

· Bama had no jurisdiction b/c no rational nexus b/t Bama and parties or injury.

· Must be fair not only to injured, but to those who through normal commercial activity are exposed to specter of multi state litigation.  

3.  The Commercial Contract Cases

Burger King v. Rudzewicz (SC 1985)

· Case not appealed at beginning b/c not final judgement (fed court) 28 U.S.C. 1292(b) Judge can certify interlocutory question for appeal when real important question.  

· Jurisdiction due to franchise contract that purposefully directs activities of non-resident franchisees at forum state.

· Court considered:  long term nature of contract, extensive negotiations, choice of FL law all went to justification of jurisdiction.  Knew BK was in FL when they addressed FL office.  

· BK allows a balancing while Asahi requires one then the other (minimum contacts…reasonableness)

Chung v. NANA Dev. (F. 1986) – no jurisdiction over seller for single sale of antlers.  Don’t want parties “slightest gesture of accommodation to impose personal jurisdiction”

Mesalic v. Fiberfloat (F 1990) – jurisdiction allowed over seller for single sale of boat.

4.  Property-Based Jurisdiction


Purposes of Attachment
1. Jurisdiction – Just an attempt to get jurisdiction (Rule 4.n – assert jurisdiction over property or seizure of property, not sure what kind of notice or hearings are constitutionally required)

2. Security – In event of judgment, you already have control over the property (Rule 64 – seizure of personal property to secure judgment)

3. Enforcement – attachment once you get a judgment to enforce that judgment (Rule 69 – allows attachment of property to enforce judgment)

Harris v. Balk (SC 1905)

· Epstein (MD) wants to sue Balk (NC) and wants to sue in MD.  Harris owes debt to Balk and Harris comes into NC at which point he is attached by Epstein.

· Court expands notion of what kind of property can be attached to include a debt.  Property of debt is wherever the debtor is.

Seider v. Roth (NY 1966)

· P obtained jurisdiction in NY over MN man by attaching the contractual obligation of an insurance company, doing business in NY, to defend and indemnify the out of state defendant.

· High water mark of expansive quasi-in-rem jurisdiction

· Was held unconstitutional in Rush v. Savchuck.

Atkinson v. Superior Court. (CA 1957)

· Trustee case similar to that of Hanson v. Denkla.  

· Court takes quasi in rem over mones still owed to the trustee, will attach that debt, claim that seems like it relates to obligation, probably quasi in rem I.

· CA P’s attaching K’s between their CA employers and their union seeking recovery of money lost under labor agreement with NY trustee.  

· Court says action can proceed on quasi in rem 1 theory b/c fairness demands that they be able to reach fruits of their labor before they are removed from the state, trustee be subject to final adjudication.  

Shaffer v. Heitner (SC 1977)

· quasi in rem jurisdiction is proper only where minimum contacts exist making exercise of jurisdiction fair and just.  

· minimum contacts standard applicable to other types of jurisdiction.  Mere presence of property in a state is not itself sufficient to permit a court to exercise quasi in rem jurisdiction over property in a quasi in rem action.  

· D argues that P sequestration w/o due process, didn’t have the procedures required by Fuentes, Snidatch.  

· D objects b/c not minimum contacts.

· If you apply Shoe test quasi in rem will probably be met.  Essentially, if a quasi in rem I claim might automatically be minimum contacts.  

· Court focuses on fact that there is no statute.  Although sequestration most frequently used in derivative actions.  If there was state statute would assert the DE regulatory interest in the claim and the court thinks it has an expectation role to fulfill, statute would reflect the expectation.  

Feder v. Turkish Airlines
· court upholds attachment of a Turkish Airlines bank account in NY. 

· the quasi in rem jurisdiction was upheld.

· court also noted that there was no alternative forum.  

Why Use Quasi in Rem if you can use Personal Jurisdition
1. Might do it to prevent D from running with property.

2. Can use this to squeeze D and have them assent to jurisdiction.

3. Most statutes require release of property if D makes general appearance…force jurisdiction on them.

4. Might have enough for personal jurisdiction but don’t have a state statute.

5. Intermeat v. American Poultry – fewer contacts if you were exercising quasi in rem II as opposed to personal jurisdiction.  

Snidatch v. Family Finance (SC 1969)

· Employees wages withheld w/o notice to D.  D didn’t pay for appliance and P seizes wages of D.  

· SC says unfair, D entitled to notice of hearing before wages garnished.

Mitchell v. Grant (SC 1974)

· SC upholds procedures for replevin b/c there was a post-attachment hearing and other kinds of safeguards.

Court had struck down replevins w/o this kind of stuff.

5.  Transient Service

Burnham v. Superior Court of California (SC 1990)

· Is tag jurisdiction consistent with Shoe and Shaffer?

· D ex-husband comes into CA and is served with process

· Scalia:  tradition, focus on second half of Shoe quote.  Power has always existed as bsis for jurisdiction so consistent with due process and don’t need minimum contacs

· Diff from Shaffer b/c tag accepted by all states whereas the stock sequestration of DE not.

· Shaffer about absent D, here D is there.

· Casts doubts about allowing general jurisdiction for anyone other than corporation (Abko v. Lennon)

· Too subjective to adopt reasonableness for tag.  

· Brennan:  fairness, don’t just perpeuate old stuff.  Says D got benefits in the state (roads, cops, etc) problem with this is the benefits were there when he was in state and remain once he'’ out of state.  

D.  Why Litigants Care About Choice of Forum

Why?

1. Convenience

2. Values and Bias

3. Procedural Advantages

4. Choice of Law

· Kozoway v. Massey-Ferguson
· Canadian P sues in Colorado after injured in Canada by baler manufactured by Maryland corp in Iowa.  Sues in CO for choide of law rules.

· Iowa uses choice of law rule that uses law place of injury (Canada – who doesn’t have strict liability).  CO looks to the place where the product was manufactured (Iowa)

· Used to be rigid rules, in tort – place of injury, in K, place where K made.  Forum’s would sometimes refuse to apply otherwise applicable law if it found it wa against its own public policy.

· Replaced with Interest Analysis
· False Conflict:  Situations where only one state would have an interest in applying its law, that state’s law would apply irrespective of where suit brought.  

· True Conflict:  More than one state has policy or interest in applying its law.  

· Resolve in different ways – use forum law, best law, whose law more impaired
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· Host guest statute says can’t sue driver of the car if you are a passenger.  Done to protect drivers and insurance companies from fraudulent claims.  If MI passes statute, MI should be concerned about MI residents.  If host and guest both from NY then MI doesn’t have an interest in the people.  NY has reason to apply.  This is example of false conflict, only NY has interest in this case.  

· Mirror image case:  Host and guest are in MI and MI has interest in second situation.  Does NY have interest in imposing liability.  They do, there interest is a deterrence interest. When place of injury imposes liability they do have an interest.  True conflict in second case.  

**SC had been more active with jurisdiction than with choice of law.  Allstate case was first choice of law case in a long time.  

Allstate Insurance v. Hague. (SC 1981)

· Suit allowed in MN even though all factors (decedent, accident, insurance K, P).  P had moved to MN after husband had died.

· Jurisdiction in MN b/c All-State, but this about choice of law.  

· Court says choice of MN law constitutional b/c of 3 contacts employment, insurance, plaintiff.   

· For the state’s law to apply, the state must have significant contact or significant aggregation of contacts, creating state interests, such that choice of its law is neither arbitrary nor fundamentally unfair.   

**Some decisions say that looking at jurisdicition, might consider choice of law.  In Hanson the two were separated, same for Keeton.  In Burger King choice of law rules will help determine if jurisdiction were forseeable.  In Asahi seems to take into account choice of law.  

Phillips Petroleum v. Shutts. (SC 1985)

· Issue #1 – Absent Class Plaintiffs

· P’s interest raised by D, which was allowed.  D had interest b/c would be unfair to bind us if P’s win to pay all of them when in fact if we win, won’t be able to bind absent class P’s.  Court says since they have right to opt out, this is like consent.

· Modern class action rule 23.  23(b) new class in rule 23.  All you needed were common questions of law or fact.  Class members must be given notice and right to opt out, usually you can’t bind someone who is not party, but exception is class b/c someone stands as rep for class.  

· Issue #2 – Choice of Law

· Kansas is forum for class and D is subject to general jurisdiction in Kansas.  

· Kansas had to have sufficient contacts or aggregation of contacts to show that the choice of law wasn’t unfair.  No policy furthered in Kansas with claims at issue, so Kansas law doesn’t apply to out of state P’s.  

Sun Oil v. Wortman (SC 1988)

· Almost identical facts to Shutts.

· Question whether statute of limitations is procedural or substantive law.  Can Kansas use its statute of limitations?

· **FEDS apply own statutes of limitations for uniformity.

· Scalia says statute of limitations has always been procedural, no reason not to live in the past.  

For federal/state purposes, statute of limitations is substantive.  For issues between states statute of limitations is procedural.  

E.  The Specialized Problem of Nationwide Service of Process

Federal Courts are limited to the jurisdiction of the state courts that they are in (Rule 4k).  Federal courts use the specific act statutes of the states they are located in.  

Most statutes are federal question or federal law statutes such as anit-trust or securities.  

Federal Interpleader staute 1335/2361 has nationwide service of process in interpleader action.  Interpleader is a suit by someone in possition of stakeholder and don’t know who they are supposed to pay.  Insurance doesn’t know if they should pay a, b, or c and allows you to figure out who you are going to pay.  Allows nationwide service of process.  

Stafford v. Briggs
· Federal officials opened mail at Kennedy.  Sued in Rhode Island by ACLU (forum shopping for judges).  

· Argument #1 – Sovereignty.  You’re in the federal courts so sovereignty is only that of U.S..  Deal with due process clause of 5th.  If personal jurisdiction about sovereignty then it doesn’t matter where you end up in federal court.

· Argument #2 – Due process is about burdens and convenience.  If this is true then defending in Rhode Island is a violation of due process

Court has never said if personal jurisdiction theory is sovereignty or convenience.  

Omni Capital v. Rudolf Wolff (SC 1987)

· Louisiana P sues NY D for various fraud on London Stock Exchange.  D says not our fault, was Wolff in England, bring in Wolff using Rule 14 Impleader type of provision.

· Wolf no contacts with Louisiana.  In Louisiana court could get jurisdiction on presence, domicile, headquarters, specific act statute of LA which could be used pursuant to 4.k.1.a but it doesn’t reach Wolff.  Commodities and exchange act has no provision for nationwide service of process.

· SC says could impose jurisdiction by statute in LA or federal rules, but the court will not do it.  So

· Congress enacts 4.k.2 gives federal courts power to have nationwide reach when federal claim and D isn’t subject to jurisdiction in another state.  4.k.2 only arrises out of federal law so Helicol and Asahi haven’ t changed.  Now question is whether D has enough contacts with U.S. to make it constitutional?  

Comparative Civil Procedure
U.S. liberal about enforcing other countries judgments.  They don’t enforce ours.  Don’t like juries, discovery rules, not so much our jurisdiction rules, but rather the other stuff.

· EU is forum centered rather than D centered

· EU doesn’t have general jurisdiction

· Most require relationship between dispute and forum, not defendant and forum.  

· For Hague we would have to give up tag jurisdiction, foreignors don’t like it (except those with human rights issues).  

F.  Notice and The Mechanics of Service of Process

1.  The Constitutional Requirement of Notice

Mullane v. Central Hanover Bank & Trust
· Beneficiaries being sued, may cut off rights of the beneficiaries (is this quasi in rem I or in personam?)

· Big issue is notice.  Constitution requires that notice is in a manner that is reasonably calculated under all the circumstances to let people know they are sued and to give them a chance to defend themselves.  

· Best notice under the circumstances (publication for in rem falls by the wayside)

Greene v. Lindsay
· publication on door not enough, must also supplement with notice by mail.  

**Court has been criticized for micromanaging the notice requirements.  Leave it to states.  

2.  The Mechanics of Service of Process

Failure to properly serve just means re-serve, unless you screw up at tag jurisdiction

· 4(d) Waiver of Service – operates to require acknowledgement in order for service to be good.  If P doesn’t get return then must personally serve, but D pays.

· 4(k) Amenability and Jurisdictional Power – Territorial limits of service.  Feds don’t’ have own long-arm statutes.  4.k.1.a feds use state long-arm statutes.  Gets you services outside the state, and get 100 miles from the courthouse Rule 14/19.

G.  Local Actions, Venue, Forum Non and Transfer

1.  Local Action Rule

Livinstone v. Jefferson
When title to land is involved, the only forum that can hear the case is where the land is.  Limit is if you sue for damages for trespass to land (which involves title).  Can’t sue in VA b/c trespass took place in LA.  IN modern era fine with long-arm statute.  No long arm statute so can’t bring case in VA and can’t drag Jefferson back to LA.


1391 A/B – Find place in state that has connection with parties and litigants


1391C – definintion of where corporation resides.  

2.  Forum non Conveniens

Gulf Oil v. Gilbert
· Virginia P sues in New York for Virginia transaction with Pennsylvania D.  Wanted big jury verdicts.  

· Dismissed for convenience reasons, availability of evidences, existence of alternative forum in Virginia, and need to implead others under Rule 14 that would be impossible under Rule 4.k.1.b.

· Must show there is alternative forum

· If no jurisdiction in alternative forum, the D can consent to it, and can waive statute of limitations in forum that is more convenient.  

Union Carbide
· New York D says more convenient to be sued in India, and India P says more convenient to sue in New York.  

· District court dismissed, all the evidence was in India.  

Texas used to not apply forum non in wrongful death case, New York won’t apply forum non when contract is over 1 million dollars.  

forum non conveniens – judge has jurisdiction in NY.  VA would also have jurisdiction.  Now with broad jurisdiction rules have more than one place ith jurisdiction.  Jurisdiction in NY is good, but jurisdiction in VA would be better, so we will choose not to hear this case.  If in the federal system don’t have to dismiss the case, just transfer from one federal court to another.  Can’t transfer from one state court to another state court.  Court in U.S. can’t transfer to foreign court.  Forum non you have to dismiss the case except in federal system 1404.  If 1404 you get choice of law and stautte of limitations of original forum stays with the case (VanDeusen v. Barrick).  Also have in feds 1406 (Ferrens) which is when jurisdiction in first place bad instead of dismissing going to transfer to somewhere good.  Don’t get the transfer from the bad forum of choice of law and statute of limitations.

Piper Aircraft v. Reyno
· Scottish P sues 2 American D’s in CA.  D first removes to federal court (diversity/non-citizen).

· D then tries to transfer to PA federal court.  Use 404 b/c jurisdiction and forum are appropriate for Piper in PA.  Dhartzell not subject to jurisdiction in Pa.  Use 1406 to transfer Hartzell(OH) to PA.

· D now moves to dismiss for forum non.  Did transfer waive forum non? No, now the alternative forum is Scotalnd.  District court says all evidence in Scotland, that’s where crash was.  Third circuit reverses b/c Scotland doesn’t have strict liability.

· SC says American law not panacea for entire world.  

