Introduction Justifications Corrective justice: setting a moral imbalance straight Optimal deterrence: method of social control, dam to incentive behavior; Deter excessively risky activity so that only those losses worth avoiding are avoided Loss distribution: make lots of people pay rather than one person hit really bad Compensation: retribution for the loss Redress of social grievances: some cases might not fit under some catagories, but rather be justified at airing social grievances against a faceless institutions explaining cases like "asbestos-related lung disease." Stranger case: Torts usually bet. people who have not come together under some kind of k or impl. license Interests protected by torts: property, physical being, emotional well being, arguably dignity Trial: Few cases go to trial (e.g. 2% of Med Mal), Partially from settlements, summary judgments, and alternative dispute resolution Juries: pro: The reasonable person, social norms, determines facts, case by case analysis, allows system to bend; con: costly, erratic, biases (deep pockets, hindsight); control: Instructions, summ. ju, new trial Intentional torts Basic structure: Intent, act, causation, dam Physical Harms Battery "Intent'l infliction of a harmful bodily contact upon another..." or "subs. cert. you will cause harmful or off. contact" Body incl. anything attached to it and prac. identified w/it (i.e. - purse); mistake not def (e.g. hit the wrong person) Eggshell skull rule is majority rule, but some juris. have a comp. scheme Intention R2: "to denote that the actor desires to cause consequences of his act, or that he believes that the consequences are substantially certain to result from it"   R3: Person inten. causes harm if brings about that harm either purposefully or knowingly; purpose: "desire to bring about that harm;" know.: "purposefully engages in action knowing harm is subst. certain to occur. Vosburg "If the intention to act is unlawful, the intent to commit the action must be unlawful," "eggshell skull rule" - take the P as you find him; not really intentional, very long winded Garratt Boy pulls chair, knew what type of harm would occur, just not the extent White Piano played on back, Idaho does not use the R2, did not care about lack of intent to harm or offend, still held liable Reckless: R3: 1 knows the risk, or risks obvious to someone in sit., and 2 precuation would eliminate risks so slight relative to magnitude of risk as to render highly blameworth for failure to adopt Trespass Unlawful intrusion to person or property, don't need intent, or harm, when there is actual harm - courts very harsh; because property passive/fixed, more strict protection Dougherty Trespass, no damage done, still a trespass Brown 2 children burn down home, very harsh penalty because they trespassed and did harm Cleveland Park Club Kid in pool, puts ball in hose, exten. dam; intent that matters is doing the physical act, not doing dam Defenses Consent Mohr Surgery on the wrong ear.  If there was no consent for this operation, jury could find it an intentional harm Hudson Boxer case, illegal consent, promoter seen as "activating force" (promoter held liable), minority rule that mutual combat consent is valid def. Hart Other box match case; h. no action arise from improper cause, didno; punish one side for winning; follows Allore Implied consent while unconscious, would have consented if she could have answered Hackbart Injured Bronco suing over rough play, 10th held can do so, it was gainst specific rule, recklessness Insanity McGuire Lowboy to the head, standard is whether "insane" can entertain an intent to strike/injure Defense of person/property Complete defense Level of response to trespass: simply entery - can't use force in defense, entry to do damage - can responed in proportion, entry to hurt person - can responed in self-defense Def. of 3rd parties can come to def: correctly or reasonably believe that you could be entitled to self-defense Courvoiser Denver jeweler attacked by riot, shot police officer, ruled self-defense , even against third party, reasonably threatened Bird Tulips v Peacocks, two just actions occurring, but the spring gun was for malicious intent, question of proportionality; Posner reinterprets for "two innocents" example Necessity Not a complete defense, pay for damage done; general average contribution, sinking ship, average out products tossed to stay afloat Ploof Dock umoor's P's boat during storm, neces. allowed trespass, dock liable for boat damage.  Life>prop Vincent On face, trespass, but life>property during emergency situation.  But, boat liable for dock damage.  Maybe this does not matter (Coase), especially since it was contract situation Emotional and dignitary harm Assault Act intending to cause a harmful or offensive contact, or" imminent apprehension" that puts a person into "imminent apprehension" Apprehension: Act is "capable of immediatly inflicting the contact upon him unless something furhter occurs," even if it is easily warded off I. de S. Drunk guy comes to door w/hatchet, strike towards woman, non-physical harm to be paid for Tuberville if it were not assize-time… h. not ass. – threat must be imminent Offensive Battery Intended act to cause harm, assault, or apprehension, and an offensive contact that directly or indirectly results harms another Alcorn Spat in face of winner in court, an offensive battery, "refinement of malice," an offensive battery, vindictive False imprisonment Confining on, scale of intentful, damaging, limitation of freedom of motion Bird Part of a highway closed, not false imprisonment, need barriers Coblyn Old man false imprisoned over tie he did not steal I.I.O.E.D Intentional inflication of emotional distress Outrageous conduct causing severe emotional distress Intentional or reckless causes severe emotional distress or bodily harm from that emotional bodily harm to a person are liable If at 3rd-party, applies to target's present immidate family (emotional or bodily harm) or person who was present (bodily harm) Exclaim "Outrageous!"  Not every hurt feeling, but extremes of intolerable Wilkinson Terrible practical joke about dead husband, received dam for shock, intent imputed bec. plainly calc. Negl. Duty/Breach Basic structure Duty "Did the D owe the P a duty to conform his conduct to the standard necessary to avoid an unreasonable risk of harm to others?" Breach "Did the D's conduct, whether by way of act or omission, fall below the applicable state of care." Standards of reasonable care Reasonable person Harry Kalvan - "It is sometimes said that the study of negl. is the study of the mistakes reasonable man might make." Holmes: resp for conseq, reason. man contempl; All cases conded an injury arisisng form inevitable accident or from an act that ordin. human care and fores. are unable to guard against, is but misfortune and is not a CoA Given age Roberts Old man hits young boy, youth excuse, older should know better Daniels Motorcycle 19-year-old, must exercise stage ofage, intelligence, and experience.  Adult activity, must act to adult standard Given capacity Breunig Batman case, unjust to hold one responsible for prior unknown incapability, in this case it could be found known Jankee Institution does not restrain guy who jumps through window.  Followed Breunig for P, don't want to over protect Given gender Tucker Buggy crash, woman driving, not okay to imply "reasonable woman standard" where everyone is driving Ocheltree Sexual harassment case.  Dissent uses "reasonable woman" standard, women would reasonablly take same comments differently Key Inquiry "what allow., if any, the law should make for the weak'ss of those indiv. who are not blessed with the know., skill, or ability of that durable but hypothetical construct of negl.-the reasonable person." Hand formula Burden < Probability of injury x Cost of the injury; difference w/reasonable person?  Bolton Carroll Towing The hand formula arises.  If B < P * L, duty of care breached, given the situation, a bargee should have been on board Bolton Cricket balls over fence.  Trial ruling, hand formula w/o burden - Appeal ruling, foreseeability, appel, look to real life situation, reasonable person's reponse Andrews U. Airlines baggage hits head, jury may find negl. under hand formula (b may be very small), especially as a common carrier with "utmost care" Goodman Holmes - Drives truck over tracks, judge says courts should create rules of care, get out and listen/look Pokora Card Similar to Goodman, finds Goodman too rigid, impractical and apart of "uncommon practice" Cus. Compliance with the cus. "is evid. that the actor's conduct is not negligent, but does preclude a finding of negl.." Pros Market driven behavior, positivists find that this is just how its done, sets up a standard outside of the jury, at least create a floor, predictability, costs Cons Industry might lag behind, not so cut and dry, incentives industry lag Titus "Nypano" cars fastened down cheaply, hand formula would say increase the check.  Found dead employee assumed the risk Mayhew Unmarked hole in cave, if every mine didn't light a hole, would Mayhew do it? Little following T.J. Hooper No radio, no weather report, lost at storm.  Hand applies his formula, burden so small to buy the radio.  Allows wholesale attack on cus. Lucy Webb Crazy person out the window, used hand book in the analysis (previously unacceptable, not necessarily accurate to cus., but okay here) Statutes/regulations Majority rule: statute violation is evid. but not dispos, reason. def. Min. rule: Negl. per se - Negl. if violates statute designed to protect occuring type of accident, and if victim in class of persons protected by the statute Thayer article Negl. against statute, indiv. puts own foresight against legislature trying to stop his very action Stimpson Giant truck on small street.  Statute mostly for traffic, but NPS to bust pipes under the street. Gorris Anim. not penned again. stat, anim. fall out, not NPS bec. diff. class of harm; obj. of stat=prev spread of disease among animal, not to prot. again. sea, the Ps could not recover, prot. particular harm Herzog No light on highway; Card h. negl, P=class of per. prot. (other drivers), Injury=class of risk (hit in dark), thus NPS; If nothing else shown to break connection, we have prima facie sufficient negl. Tedla Statute derived from cus. says walk on one side of street, however, there was an exception in cus., so exception in cus. based statute Wawanesa Guy sells cigarettes to minors against statute, they set fire to poles, not NPS because harm was different than the statutes' modern purpose Uhr School case, skipped a year for health check, complex statute that inferred there was no private right of action, thus not NPS, need 1 P is class, 2 legisl purp, consi. w/leg scheme Special duty issues Medical malpractice Heightened standard of care - like common carriers Expert witness, since jury can't judge reasonable otherwise Uses at'l standard lately, looks to "schools of thought" where a "considerable number of physicians respected in their field" or "receptive, reputable, and reasonable" practitioners approve; experience not excuse, if not exerp, should not be doing it Look for "errors in judgment" - outcome does not determine liab. Arbit. agreements: Some states ban "take-it-or-leave-it" medical, can they use arb. agree? exemptions: Sosa Policy, Pro: Force info, only 13 % not mertious, too few? anesthesiology forced to change, not enough blaming; Con: too few suits?  deters doctors, too secretive, too much blaming Cap reform: can on non-economic dam (i.e. pain and suffering), before cap - take poor woman (plays well to the jury), after cap - take rich lawyer (year's worth of salary) No Fault Insurance: everyone gets something, but reduces liab. across the board, less incentive to perform well, gain experience, only in FL and VA, still tentative Lama Puerto Ric. doc gives surgery not conser. treat. used experts to show he and hospital went against cus. req “gen. ackn. by the medical profession.” Helling 9 year eye problem, finally glaucoma test, problem perm., held under Hand formula, test cheap, "imperative," and effective, even though test normally not used for those under 40 (as in this case), most states don't follow Canterbury Back, "not serious op" no info, bad surg, fall, h. doc. must give >ans <edu, pro. cus. proves br'ch, but lim. def, risk sign. if RP may attach signf, jury, excep: emer, fear of unr'son. dec. (extrm), caus: if RP could've declined Sosa Arbitration agree "favored" in UT, but didn't enforce k 1 hour before surgery, "procedural unconsionability" Affirmative duties Pro: Dead kid, commun, utility, reciprocal univ duties (Posn. we would agree); Con: Individual'm, take care of self, limits pers. free, diff. scope, shouldn't be law, no change, resc. too much?  not prob; Good Samaritan stat. "Take charge" exception ranges, must have some real control; essentially if you say you will do something, or take on a role (such as doctor), you are reasonably "in charge" H: Baby on the tracks Hand formula: b very low, l very high; reasonable person; cus. unclear?  Epstein b=personal freedom,  Buch Kid not thrown out mill, "Actionable negl. is the neglect of a legal duty," law does not handle "moral obligations," gulf between causin and preventing and injury; diff. between misfeasance and nonfeasance Moch Co. D water co. no h2o in fire, promisor not deemed to have in mind assum. of risk so overwh. for trivial award (limitles. li), diff. bet. misf. and nonf; RS oppos? should recog. as nec. for prot. if incre. risk, duty owed, relianc Tarasoff Doctor fails to warn woman of patient's release; held liable, special role, foreseeable, cons - problem w/"should have foreseen," here he did forese; larger zone of aff. action, privacy, fear of false positives Thompson Juvinile planning on killing a kid released and does so; disting Tarasoff: exact victim unknown Hurley Doctor does not render aid, no good reason, not held liable Yania Guy basically watches someone die; "yeah, jump in," did not tell him risks, did not save him Duties of owners Land ownership: 1 business, invitees (joint benefit), 2 licenses, social guests (no traps/conceal. dan), 3 tresp. (no duty unless will/attrac nuisance); 1 v. 2 hard (window shopping?), focus on nature of premises? 1 v 2: com. law diff disap for" reas. per/ hand for; balan. foresee, ºcertainty, conn. bet. D's cond/injury, moral blame, prev. fut. harm, incentive, extent burden, conseq. to comm.. to impose, availabilty/cost, for insurance Attractive nuisance: Artificial conditions highly dangerous to trespassing children (know children are likely to trespass, children won't know dange from age, hand formula, reasonable person) Robert Addie & Sons Such an attractive wheel, trespassing kid killed had been warned many times; h. not liable Excelsior Wire Rope Co. Similar to Robert, h. opposite, started machinery w/o being free of kids "well known" to be there (reckless) Gould Infant falls from defect. screen; h. kid trespasser but D negligent because "wilful and wanton miscond;" ignored its statutory obligation (even though class of risk was bugs) Rowland Guest hurt from concealed faucet trap; h. liable, although "social guest," this was known/concealed danger, an affront on our humanitarian values, hand formula, a "balancing test, balancing cost and beneft" Pridgen Mass. trespasser boy stuck in elevator, owner does not stop elevator; h. liable, not hitting stop similarly wrong to having hit "go" even if trespass  Causation Manner/type/kind distinctions Cause in fact Backward looking, chain from D to P looking for something intervening; R3:26 - "Conduct is a factual cause of harm when the harm would not have occured absent the conduct;" simply: does one thing lead to another Grimstad Guy overboard, no equipment to save him, overrules jury, causation limited to what can be "reasonably expected w/o conjecture/speculation" Haft Father/son drown in pool, no lifeguard/sign.  Perhaps not at fault, but no evid. because of negl., D takes burden Joiner Smoker perhaps gets cancer from PCB, court did not "abuse discretion" in overruling weak expert testimony (standard for evid.), the studies were so far from the facts, "gatekeeper" role Proximate causation, legal causation Forward looking, foresight Directness test No intermediary cause Ryan Fire catches to neig. house, liable for proximate result of acts, but not remote dam, second fire was "not natural and expected" In re Polemis Moving flammable liquids, plank dropped, spark - blows up ship.  Start at D and move to P - see if chain breaks.  Held liable. Foresight test Not wide in US Wagon Mound 1 Oil under peir catches fire.  Not foreseeable oil would catch fire. Wagon Mound 2 Unlike WM1, found breach, even though second fire more remote from 1st.  Perhaps about culpability (ala comp. negl.) Palsgraf Duh, not foreseeable, different class of risk than would be expected (relational), although Card focuses the lack of causation on duty; big emphasis on duty prong (foresee, zone of duty) Palsgraf dissent Andrw: We a duty to all, proximate cause is a rough sense of justice and it is the law arbitrarily tracking past a point, not justice; much wider duty conception Mitchell Horses around P, scares to miscarriage, "ordinary and natural results" only liable emotional distress needs personal injury. Dillon D hits child front of mom/sis, negl. infl. of emot. distr, although sis in path, mom not, both could recover, zone-of-danger=artifical; close proximity "But for" test: P must prove there is no superseding cause Class of risk: Gorris Zone-of danger: Location of the P in relation; shock from sensory/contemporaneous observance or learned indirectly; the relationship of the victim and the P RS: Risk to class of which P is a member - nitroglycerin can example; legal harm to another, as a substantial factor, "lead a reasonable man to regard it as a cause." (beyond but for test) Dam Defenses Contributory negl. P has not taken reas. care (through same methods as D's duty) Cancels all negl. of D if P contributed at all Schwartz article CN often light on Ps, allow for "momentary distraction" or mere "misjudgement;"  Ds often held to "utmost care" Gyerman Lonshoreman injured by fishmeal sakcs, used subantial factor test (not "but for" test) LeRoy Fiber Flax next to track burns up, property > RR's burden.  Holmes hints to "cheapest cost avoider" Derheim Seatbelt case, P failing to wear a seatbelt is inadmissible to show contributory negl. or assumption of risk Last clear chance "The party who last has a clear opportunity of avoiding the accident, notwithstanding the negl. of his opponent, is considered soley resopnsible for it" Fuller Train hits wagon illegally cross; warn too late, they were the last party who could have stopped Assumption of risk Express and Implied Primary risk: D did not owe duty or did not breach, P impli/expressly relieved duty (P has to know the specific risk); Sec: Aff. def like contr. negl. (P assumed unreason risk, red damage not bar; reason. man continue?) Gyerman Longshoreman, sacks fall on him; difficult for P to win in cont. negl. case (a little N=complete bar), cus. not a complete excuse (TJ), "substantial factor" test, nothing would have changed if informed supervisor; remand Lamson Fall of a hatchet from rack, P assumed the risky job, aware of this racks' problem. "Understood"what he was doing. Murphy "Flooper" claims victim, Cardozo, "primary" (clearly risky, foreseeable), and "secondary"(latent risks, an affirmative defense), "timorous my stay at home;" h. primary, clearly risky "fully apraised" Meistrich D's ice too hard and too slippery for the average patron of average ability; h. jury could infer d's negl. was prox. cause of accident, or that the P carelessly contributed when he remained on ice and skated cross-and Pepper Contract defend negl., but, held adhesion contract, "weaker party has no choice as to its terms," she doesn't remember signing, not fully informed, like public good, we are careful, no meeting of minds, unforesee. Tunkl Exemp. clause struck: 1 bus'n suit. for pub. reg, 2 serv. great impor/nec, 3 party hold out as will to perfo. for all, 4 decis. advan. in bargain, 5 adhesion k, no way to obtain prot. vs. N, 6 purc. under cont, sub. to carelessness Seigneur Gym rat hurts self, not under 1 or 2 at the very least Comp. negl. Pay for the dam you caused All states but Ala., DC, Mary., N. Car., and Virginia Takes last clear chance and assumption of risk (pri compl?) "Pure form" - P recovers D's contribution to indicent, even if ess than 50% "50 rule" - If D is less than 50% negligent, P cannot recover Split on comp. negl. and intentional torts Spider Seat belt case, lack of a seatbelt can be used to mitigate dam.  No effect on liab., but can show that the injury would have been lesser. Bradley West Virginia adopts 50 percent comp. negl. Yellow Cab Co. Plainttif across traffic, D speeding, created California comp. negl. under the pure form Knight Half time football game costs pinky, "reasonable implied assumption of risk," no liab., assumption of risk really gone?  Compare Hackbart's recklessness (or intention) Bohan Bike fall from threatening dog, strict liab. cannot work with comp. negliegence, allowes "comp. causation" Multiple Ds Forms of liab. Joint liab. Liab. inseperable; impossible to sever; No contribution, indemnity Kingston Two fires burn farm, one unknown source, known held completely liable, "substantial factor" causation," concert of action, inseparable harms Union Stock Yards Defective nut, missed inspection by two Ds, one D could not get contribution because their wrongs were equal Several liab. Liab. for your share, contribution, insolvency not re-appropriated California CPC Voted in pro rata share rule, contribution if one D pays more than his share Joint and several liab. Held for the whole liab.; several in that you can be proportional wrong, but even at 20% negligent, can be pinned with the entire bill of the defense; many have abandoned (Colorado), some have 50 rule Cattle example, ten cows/thousand cows eat up field.  Don't know who ate more, but we would allow ten cow owner sue ten thousand cow owner Partial equitable indemnity A D can be held wholly responsible if there is a good faith settlement or insolvency, however, otherwise they can seek partial indemnification American Motorcycles P hurt in race, D wants contribution from mom, held Li consistent with "joint and several liab.," great Clark 30/60/10 dissent Safeway Stores Cart breaks down, Safeway/Manufacturer to blame, held comp. n. and SL work together, otherwise better to make negligent product than defective product Restatement Tend towards dividing up distinct harms, and trying your best to divide up non-distinct but divisible harms (pollution, cows eating grass) Settlements "Pro tanto" rule With contribution - defeats the whole point of a settlement Without contribution - requires "good faith" hearings Proportionate share rule, comp. share credit McDermott Accident, 32 and 38 percent at fault, others settle higher than share, held D pays their share independent of settlement, no contribution Hess Ford pick up rolls, P accidentally release Ford, Ford had burden of proof to show that this release was clearly intentioned Tort law under uncertainty Res ipsa loquitur Thing speaks for itself, conjecture insufficient, proof of negli. through common sense, wings do not just fall of planes; RIL is a kind of circumstantial evid. showing negl. RIL shift burden of proof, makes D show there was no negl.; sometimes pleads common know. (the doctrine itself) sometimes uses expert testimony; D verd/Sum ju. rare, requires a "high standard" Either establishin an inference or a presumption Morejon Foreign object falls from roof in NY, summary judgment overruled, in NY RIL creates an inference, not a presumption; material issue of fact if there was even an accident Standards  Prosser conditions 1) Incident which ordinarily does not occur in absence of negl.; 2) Caused under exclusive control of D; and 3) Not have been due to contribution by P Second Restatement Posner + elimination of other causes, within scope of D's duty, and delinates control to court to determine if it must be inferred or simply could be infered by a jury (sum. judg.) Minus exclusive control Third Restatement It may be inferred that the D has been negligent when the accident causing the P's physical harm is a type of accident that ordinarily happens because of the negl. of the class of actors of which the D is the relevant member Hotel cases: Larson not negligent (random chair), Connoly negligent (convention) Byrne Hit by flour barrallel next to floor factory, mere accident proves negl., duty - keep barallels in, no matter who in control Colmenares Escalator fall when rail reverses, despite regular maint, held that it could be RIL because the duty to maintain was nondeligable Benedict Bingo chair fall, held RIL, the woman did not have duty to investigate chair (all she had to do was transport the chair), she was an invitee, the hotel; watch own ass? exclus. control bad standard? (RS: brakes example) Ybarra Operation, mysterious back injury, wrong not sure or who did it, RIL applied to team to force information and so they can't hold quiet together Collective liab. Concert of action (pure form): Kingston: Has to be in concert with another person, both held jointly liable Alt. liab. Expands concert of action, one D is negligent, but both are liable BoP shifts to D, made situation where P has can't prove negli., unfair position, caus. implied Let the wrongdoers work out the dam Justif. - We want to detere small-n, purely innocent P vs. wrongdoers, similar to RIL Summers Hunting quail, triangle, two shots, only one hits, both held liable even though only one could be guilty,  not concert of action, did not unite. Market-share liab. Sindell Cal. DES case, requires "substantial share" of market, can exculpate, all must be potential offenders, "substantial percentage," needs funability, defendats can cross-claim Brown CA DES cases are several liab., one company = "insignifcant" market share Hynowitz NY MSL, looked to whole nation, no exculpation, liab. is several Skipworth Penn. lead-paint case, no MSL, not fungabile, not all parties could be potential offenders, time frame, not all joined Risk contribution thoery Gramling Wis. paint case, absorb cost, fungability no matter - all dangerous, time irrelevant (got away with it not defense), can exculpate, must prove causation from type and Ds made that type during time period Proportional share liab.; Fungability no matter, meters added risk, Uses: asbestos brakes, guns, space collusions cigarettes Exculpation in collective liab.: Leans towards corrective justice view, but against deterrence view Scientific uncertainty Substantial factor test Card. test in Zuchowicz, neg. act wrongful bec. that act increased chance of that type of accident (class of risk); burden of proof shifts to the D., D. must show that there is a break in causal chain, similar to Herzog Lost chance doctrine: If D likely to die (<50%) still collects % of lost chance for survival, minority reject, some ban; Herskovits over deters (51% wholly responsible, 49% split), Fennel accurate split Probabilistic recovery: makes tortuous risk compensable without actual injury; which is better, allow a 100 actions now for increased risk, or 1 action when the risk manifests Medical monitoring For: proper deterrence, allow suit earlier when evid. fresh, prevent injury growth, more nuanced; Opp: redundant w/insurance, inefficient (give to 67 mill, 1 contracts and gets no money) Bower's elements, not spec. or conj.: (1) P significantly exposed, (2)To proven hazardous subst., (3) Through Ts conduct of D, (4) As result, increased risk of latent disease, (5) Risk makes it reasonably nec. to be tested Add. possible cons: Show that a test works, an economic loss recognized as loss in modern tort law Perhaps insurance can cover, or this be taken out of insurance Zuchowicz Doc. gives drug OD, h. jury must see link between OD and prob, also P must show but for cause was likely from the negl. – if show 1 negl wrongful for x, and x occurred=presumption under substantial factor test - burd on D to show otherwise Herskovits h. the lost chance doctrine applied w/chance already under (50%) Fennell Mary. rejects Last Chance Doctrine, created a truly proportional, if P had 51% chance of survival, can't wholy recover Bower Toxic substances from light bulb, W. Virginia allows recovery of med. monitoring, for health interest, deterence value, remedy before manifestation, fairness, existence of a cure not relevant Friends for All Children Plane crash w/Vietnamese children, get brain defect, ruling creates fund for future medical observation to mitigate serious future illness, but no dam (unknown extent of injury), but negigence created testing need Ayers Emotional distress claims for exposure to toxins not recoverable, but residents got dam for lost "quality of life" because of absence of potable water, and get cost of medical surveillance for enhanced risk of disease Metro-North Commuter Railroad Co. P expose to asbestos, no sympt; suing for emotional dam, can't unless manifests symptoms, he s. be screened for cancer anyway, no reason that goes up due to negl.; worker did not do anything knowing risk Economic Analysis of Law Coase theorem and accident cost reduction Coase theorem If transaction costs=0, legal rights don't mater, everything get contracted to most efficient result, however real world has postiive TC, thus we should put rule on the "better cost bearer" Nuisance law in its section, bargaining case Auto accidents Stranger case, no contracting out, looking for social optimum result, lowest costs and most benefits Unilateral situation Only driver can change, want moderate speed, no tort law - rapid, strict liab. - moderate, negl. - moderate if duty set right; info needed:  SL - Act and the dam, Negl. - optimal level of care SL needs driver to know possible damage, negl. needs court to know proper level of care Bilateral situation, participation theory Add in pedestrian, need right incentive for both, strict liab. w/contributory negl. is efficent, negl. with or without contributory negl. is efficient In long run concerned about activity level, SL w/ CN better controls injurer, N better controls injured's behavior Calabresi: when we don't know costs, put burden on party best located to make c/b analysis, most cheaply avoid costs, get insured, make subcatagories (e.g. that incentive better cars or drivers); true even in bargaining cases Negl. vs. SL: Ep: SL impulse: take cost off innocent D, Negl. imp: not put cost on D who didn't do anything P would not have done, similar incentive effec, admin. costs cuts both ways, choice huge in individual cases, but not overall Best briber: In doubt, put entitl. on co, unified and can move as a single unit, population disunity raises TC Cheapest cost avoider: Two productive activities that contradict, no causation concept of A does something to B; Put entitlement  on the person who can most cheaply bargain result (unlike Hand - not fault based) Hammontree Drives car into shop after epileptic seizure, P wants SL, held traditional rule is sudden illness is not held SL, could not establish a duty of care LeRoy Fiber Flax case, h. P right to use land, no cont. negl; w/o TC everyone happy after k no matter entitl., w/TC coll. bargain, idiosyncrasy, strat. behav, irration, vindictive anger, free-riders, hold-outs Vincent Calabresi example of how efficient result should occur, may not be perfect: asymmetry of information (e.g. strawberries vs. mowers and information), better cost bearer (insurance) Strict liab. Traditional sources: conversion, animals, ultra hazardous activities, nuisance Ultrazardous activities P must overcome the hurdles on causation based either on foresight or on casual intervention Restatements on abnormally dangerous activities RS2: ADA liable even if utmost care, limited to class of harm which makes it dangerous.  ADA - high risk/harm, can't eliminate risk, not common, inappropriate for place, community value; def - contr. n. and assum. of risk RS3: Foreseeable harm even w/reasonable care, not common usage; big change: loses community value Fletcher's arguments: Reciprocal risks - if two people are flying - RR, dog owners - RR, bull owner - not RR.  Community value takes in this kind of risk Posner: you choose what activity should be lowered based on loss minimization (isn't this a negl. stan?) Removal of commonness because lots of things like blasting, storing natural gas, and c were defended on these principles Fletcher Reservoir crash, flood on P's land, many opin: no harm, duty of c. to keep h2o on prop, finally held D acts as his own periFletcher l, liable even if taken utmost care, "non natural" - artificial?  unreasonable? Brown P's street lamp damaged by responsible D, although Fletcher logically applies here (property no matter), does not apply in America, holds Fletcher was an ignorant time when we did not understand negl, common activ. Turner Fletcher like case in Texas, pools justified by cus., pool SL does not apply in barren Texas Scott "Squib" case, different opinions: liable under NPS, final act was negl. inital act negligent to intermediaries not to final, held that injury was the direct and immidate act of D, "author of the mischief," others not free agents, h for “nat/proab” conseq Guille Balloon in NY lands in potato/radishes, held not just direct dam, but all foreseeable harms (masses rescue) Indiana Harbor Liquid from rr car, uses Guille for RS2 factors; held could prevent w/care, thus should use negl., argues SL is for long term changes, rerouting not apparently logical, thus not case of SL (could be we should move houses) Madsen Mink farm massacre, blasting may be under SL but causation is limited to foreseeable dam Trespass to chattels/conversion Parallels tres. to land, but req. act. dam, off. to prop. itself, P can maintain actin even if 3d party has param. claim to prop; Need for dam: self-help argum, can only defend land but can move chattel (take the ear pulled dog home) Conversion P must have ownership or right of pessesion, D must intentionall assert dominino or control Fits under intentional torts, but lack of intent, good faith, and ignorence are not exxcuses; but state of mind can play a role in dam recoverable Most cases of trespass to chattels are also conversions, but here must claim ownership Intel Hamidi 6 email, DC=inj.-tres. to chat.; held no tres.: no dam., lost prod. not enough, prob.=content not dam., =shouting at off.; con-empl. can remove; dis.-using P's prop.; metaphor? int=prop.? land? bandw. loss=dam? eBay Spiders scan eBay; held not ok, dam. in lost bandw.; gets inj.; metaphor - auction house seats - for cus.ers Poggi Oh, that was wine? Held ignorant/innoc. sell of others' barrels thought to be empty=conversion under SL Moore Sleazy Doc get $3 bill. off Moore's cells; held not tres. to chat. (don't own DNA code); was impr. consent; Moore did not know value, really have used a k?  fear of chilling effect, limitless li. pub.pol. and com law Kremen Cohen steals sex.com w/fraud letter; Network Sol. does not research letter, gives over name, Cohen makes a mint; held, did not apply RS's "merger" requirement (like sound files in a song) not used in CA, was tress. to chat; don’t wait for legisl Distinguishing: Moore vs. Kremen Both cases have fraud and deciet, ?: should we extend conversion into a person's body and domain names? Does precedent cover the situation Moore: no crt. applied conv. to human cells; raises flag, weary to apply historical tort action to new circum. Kremen: no precedent, takes expansive role but says they have precednet in expan.: ironically "s Moore Fairness considerations given strict liab. Moore: Liab. without end consideration, cells gets passed around, each using the cells Kremen: No L w/o end, D actually did something wrong, even if innocent; SL: bet. 2 inn., put L. one that acts  Incentive affects Moore: apply.'d deters research, lottery of genetics; conversly, enforce patients rights and doc/patient honesty Kremen: apply.'d increases inves in int. and tech., force D to chase down the wrong doer Pragmatics Moore: decision should be made by legislature not the court, no pressing need Kremen: not fashioning new tort, legislature could do something, but for now crt. will, legisl. can "refashion" Vicarious liab. Respondeat superior held responsible for actions of subordinate due to their connection, even when employer specifically banned action in question Strict liab. in that you don't have to prove a specific breach No sharp contours, series of blurry tests Motive test: Whether the employee was acting in the interest of his employer Related risk: A business enterprise cannot justly disclaim responsibility for accidents which may fairly be said to be characteristic of its activities. Foresight test: Things like shooting a lover or burning a bar are not foreseeable, things like returning drunk and spinning a wheel apparently are Location of the wrong test: Frolic and detour, VL allows small deviations, but not large ones.  4 blocks not enough, quick break could go either way, bar too far Ira S. Bushey Drunk seaman turns wheel, sinks dock, US gov't held liable, used related risk test, foresight test, and 'location of the wrong' test; likely 'deep pockets' Relationship Less clear relationship, e.g., independent contractors Apparent authority "Holding out" - the principal "holds out" the agents as employees with responsibilities (ala HMO with doctors) Justifiable reliance - similar to estoppel, patients rely on that holding out Implied authority If the principal has enough control to be considered respondeat superior, control is being exerted with certain procedures Doctor makes ultimate decision, but VL on the fringe, HMO has control Either test can prove a VL relationship Petrovich Doctor does not catch cancer, patient sues HMO, HMO held liable because it was both an apparent authority and an implied authority Justif - "cheapest cost avoider," incentives, deep pockets, protects 3d parties, but clashes with contr. justice, indiv. responsibility and common sense VL and Intent torts: Could go either way, depending on how much the employer knows of the offending action Nuisance Move from SL to negl., intentionality, or abnormally dangerous R2: "There is liab. for a nuisance only to those to whom it causes significant harm, of a kind that would be suffred by a normal person in the community or by property in normal condition and used for a normal purpose." Ex: drive-in might be held "hyper sensitive" to light product; but TV screen nuisanced by radiation (TV=common) Common nuisance: fumes, stenches, pollution, sprays Must be "intentional and unreasonable" 2 "reasonable" stand.; RS: "gravity of the harm outweighs the utility of the actor's conduct,"  Prah; Live/let live (de minimis threshold): certain thres. betw. liv/let liv and reciprocity, below=no L, above SL, Fontainebleu Injunctive relief: Crts. hesit. to inj.; risks: parties'd waste resor. barg. surp.; strategic beh.'d stop settlement (e.g. homeowner w/$100 dam. and entit. to $2 million co); typically not used for incr. risk of harm (halfway house) Aff. def: extra sensitivity, "coming to the nuisance" Coase and nuisance law Matrix I. Injunction/Nuisance Fac. can't pollute w/o po. allow., otherwise inj.; can trade entitl. for bribe; pollute if prof. (fac. bribe)>subj. dam. Ensign- inj better than dam if po. subj. damage high; Prah- min. view, rej FB, functional value? II. Dam/Nuisance Fac. can pollute; but must pay "objective" dam. of house owner, will pollute if prof.>obj. dam. Boomer - cement plant cannot be enjoined, but po get "permanent dam" III. Injunction, No Nuisance Fac. can pollute at will and will only stop if bribed not to; will pollute unless subj. dam (k to stop)>prof. Fountainbleu- No entitle. to sunshine/air, no dam can be brought IV. Dam, No Nuisance Po. may stop fac., but must compensate lost prod.; will pollute if profits>subj. dam. Spurr - "Purchased injunction," get inj. if po. wants it enough Transaction costs More than one homeowner=collective bargaining; hold-out/freeloaders; imperfect information; animosity Tendency to not bargain after nuisance dec. (20 close call cases in article): nature of advoc sys? Two main questions Who gets the entitlement? (e.g. is the factory creating a nuisance, or not) How do we protect this entitlement? (property rule: injunction or liab. rule: dam) Fontainebleu Hotel putting up tower shadowing neighbor's pool; h. not nui., no legal right to "air and light;" spiteful? irrelevant if it serrves a beneficial purpose (distin. from spite fences) Rogers Bell ringer got no love for one susceptible to the sound; despite notice, keeps ringing=guy gets hurt from sound; held not a nui., victim "hyper-sensitive," live and let live Prah Like Fontaineblue, but the would be shadowed building uses solar power/heat; held up entitlement for the air/light, forms minority rule of air/light rule; basically hand formula like calculation ala RS Ensign St. Benards running over town; held for town people even though they "came to" the nuisance Boomer Cement fac. polluting town; held factory must pay "permenant dam" but cannot be enjoined because of their high output ($2 million prod'n); dissent, pollution huge problem, should do something Spur Feedlot in Arizona; held a nuisance, but because others came to the nuisance, held that they must pay for the cost of moving, a "purchased injunction" Tiger lady Probably fits under category II like Ensign; but an argument can be made for IV as the people came to the risk Products liab. Basic structure What is standard? SL or negl; What was the T act?  SL: Act, Neglience: "old friends," caus. (complicated), dam RS R2: No opinion to harm to persons other than users or consumers; focus on manuf defects R3: Clarifies contrsuction, design, and warning defects More limited obligation to "reasonablly safe;" still exclusion of "causal sellers" Prima facie case Manufacturing defects: SL Product deisgn: Negl. (called SL, but not really) Cons. expe: Barker – CE theory:"as a consumer would expect" R-U: Whether the benefits of a product outweigh the dangers of the design (Hand formula) Failure to warn: Much more complicated R-U: Not fair (bec. B so small in retrospect), but B in risk dillu, scare people away, and some cost to add Negl Product defects Privity - duty to k only applies to the buyer, not a third party; Epstein argues for, remoteness of dam, but now limited by prox. cause Caveat emtpor - buyer could not recover for defects unless actively hidden; Caveat venditor - from MacPherson, forces sller to take responsibility for the product Under negl. Element 1: Prove that there is a defect at the time of sale (Escola holding); Element 2: Negl. on the part of the manufcturer through RIL, quality fallen down MacPherson Buick wheel collapses; Card. holds manufacturer owed duty of care beyond original buyer (car dealer) (CV), "damage is to be forseen," scaffold analogy, nixes privity and CE Escola Coke splodes; h. RIL, too charged; Tray con: call to arms for SL in prod: cheap cost av, loss spread, less burd on innoc P (RIL-bridge to no burd), as between 2 innoc, lower activ.; limit to normal/prop use and def. trace to mark Henningsen Contracts case, held liable under impled warranty; although express waranty was only for "original purachaser;" express warning a "sad commentary" on the industry, the clause was not "fairly obtained" Casa Clara Concrete cracks in house, just causes econ loss; terrible opinion held homeowners bought home as a whole (includ concrete) and you can't recover economic loss for a product that biascally destroys itself Design defects Barker Loader on odd ground falls; held liab. for defective design: "product was unreasonably dangerous for its intended use" or risk utility standard Potter Jack hammer hurts hand; held consumer expectation standard can show SL even w/o reason alt. design Halliday Kid finds gun, shoots self; held that designing out all of the danger would defeat the intended purpose of gun Castro QVC's "T-Fal," trial crt took out implied warranty charge, saying SL is the same thing; held under NY law they uses r/u and c/e theory, like Denny Bronco case: may pass r/u standard, but not c/e theory Failure to warn Some stick to strict liab., but more important: foreseeability test, risk test, not SL Contract out of liab. R3Prod: 18 Disclaim/limitations of remedies by S/distrib, waivers by prod purchasers, and other simil. exculpations, don't bar/reduce otherwise valid PL cs against S/distrib of new products from harm to persons Latin arg: people often ignore warn, having a label should not be a complete excsue to not incporporate a safer alternative design that would prevent an accident if the warning is not heeded  Hood Does not need encycl, just a reasonable warning Insufficient warning Mac: A warning may be unreasonable by being unduly delayed, relctant in tone, or lacking a sense of urgency Defenses Alteration, modification, misuse Alternative design Which side carries the burden? Open/obvious danger Liriano: Although open and obvious, should have provided alternative (steep road analogy) Lorenzo Coal hole, walker fall; Holmes h. for D, heap next to hole=suff. warn to passer-bys, but fear for blind/foreigners,  "fact-specific inquires;" dis - crowded, not simple, was foreigner!, dark, not forseeable; dis won in history Liriano 17 yr immig, guard off grind, lil. train; cert: prod. purposeful. manuf permit use w/o feat=liab, super. pos, no dist. bet. fores. misu/alter; h. 1: obv: not so obv. crt can say no add'l warn req, suggest alt. 2 - cause: Herzog, bur=D Comp. negl. Adopted in Daly, now the majority position (R3Prod: 17) Daly Opel crash, P ComN in SL? h. yes, blended for subst. just, P's rec. red. by lack of reason. care, manuf incent: 1 still cannot avoid L, 2 can't assume P ComN, 3 old law=clearly dang. bet; Mon. dis - D will always asser. P negl Learned intermediary Pro: Doc knows patients make up, best cost avoid, incentivize people to go in and get monitored by doc Con:  Doc incentive to say too much (warning dillution); patients= won't want to pay to be taught for cost to get pill MacDonald Ortho pill=stroke, warn clot in brain, no stroke; h. negl, respon. intermed: failed, nature of pill (passive doc role), reg. compli. fail up to FDA stand. evid. not viol, not dispos; P'd have headed? assumed yes bec of risk class Regulatory compliance Vast ajority rule: regulatory compliance is defense but not complete; ceiling rather than floor FDA: originally floor (Mac), most states set ceiling (MI stat=is dispos) but now preempting preamble trying to get general traction (rather than case by case); drugs good case for preemption, special interest? Express preemption, implied preemption (occupied the field or conflict), conflicts: impossiblity (state says one, fed another) or obstacle or frustration of purpose (our problems); support, if CA did whatever, could cont. nation Geier 3 part test: 1: statute has prov that expressly preempt state tort law (considering scope or "saving clause); 2: is there implied preemt. from conflict w/accomplish/execution of congress' objectives; 3 conflict in this case Sharky article: Preemption by preamble, back door tort reform through fed premp, mattress reg (preemp state tort law), Nat'l High. Admi. (propsal that would specifically preempt state tort law), FDA (preamble, ala Colacicco) Geier No airbag in Hond, state tort lia, met fed stan; h. fed stan preemepts, 3 part test, part 1 okay, part 2 conflict: no airbag liab.≠range of choices; dis - come on, they are airbags; seachange in preemption Sprietsma Girl falls out of boat; h. liable desipte up to fed stand: unlike DOT, Fed agen didn't care to preempt state Colacicco Generic Paxil suicide, FDA reg. preem? h. yes, weight to FDA liber. pream/amicus brief: should preempt Dam Put P back to ex-ante Compensatory dam Economic/pecuinary/special: Lost wages, medical costs (difficult: O'Shea) Non-econimic/non-pecuinary/general: Pain/sufferin, grief, loss of enjoyment of life (hard to sep: McDougald), loss of consortium, What information do you use? race, class, gender, parents, situation, antithesis of the American dream? Serious injury vs. wrongful death: WD much lower in dam, kill guy on table Contigency fees: no elderly (lost wages), women (wages), esp. if pun capped (constitutional?), costs: normally files (not attorney's); scheduled fees: sh be large % at top scale (align w/client's int), inst. indu. "selling out" client Per diem: divide up suffering into seconds or minutes, decrease of pain: suffering drops in time, or rises? Wrongful death and loss of consortium McDougald Woman may have some kind offense, maybe not; Loss of enjoyment of life sh. not be sep. from pain/suffering: duplicative, too vague, same kind of injr, speculative so fair to not divide, some awareness for LoE O'Shea Econ dam not easy, technical: calculation of lost wages projected and w/inflation, substantive: mitigation of dam/burden (another job?), context (P new to work force), young person (could go anywhere) Duncan Crash: killed, paral, hurt; jury $17m fut. med + $8m gen. dam. (pain/suff, ment ang, loss en. of life); D "gros. excs" vast disc. for jury, abuse=shock cons/miscar. of just. gen: $6m (needs vs. past cases), life exp short: med=10.5m Chamallas "In my view, the only thing worse than having one’s pain reduced to money is having one's pain reduced to very little money;" 911 example: didn't disting guys from girls, same amount for pain/suff, cap earning (controv) Punitive dam Justifications Pr:  Can't quan. non-e. dam: comp≠full, undeter (no "pay as you go" dam?, compl. det like prop), concel (fact. detect), expr. mor. outr, help crim sys (priv att gen), stop P peace breach, disgorgement (make unprof) Cn: Flip to deterence - over det (e/non-e. comp should optimal deter), "windfall" to P (overcomp/bad incentives), "double-counting," overcomp (horde of priv att gen), DP concerns, invert. recep Hand form (paradox), irrat. jurors Why go to the P? We could just burn the money, but we want to incentivize chasing after them; stats Double-counting: What about when the harmed that got added in come forward? race to the courthouse?  Sharky Reasons: nameless D who is caught not that much, no motivation to sue (bed bugs) Juries: Big value of life seems to mean more dam; anchor effect (grasping at straws: creates a number to go with)?  Some states let Ds tell juries that they have been punished before (showing how big they get hit) Excessiveness review BMW guidesposts(1st overturn of pun dam), D's wealth? (will not justify gross. excss, some states can't bankrupt, cuts both ways), de novo review (but abuse of discretion for comp. dam, more moral component?) Epstein excerpt Rise to MedM/ProdL (>int/bad f), but c/b anal/int=thin, fed stan=enough; punish investors; mass tort: bankr, some P w/noth; leg: clear/convin. evid, red. to simil. litig, caps, determ. liab. 1st; cons. chal: huge $ w/o crim prot, vague Sharky article Dam. sh. incl. "spec./diffuse" harms; incl. "absent Ps" (legally actionable injures), "quasi-Ps" (less clear), results establish fund, back door 23 avoid cert, can opt out of the class and go on own, share back to D or is held Kemezy Cop beating; Posner held pun. dam. justif., and P does not have to show D's wealth, but can (pinrick/low cost av) Grimshaw Pinto cost benefit calc w/human lives, like Bronco case BMW Paint -4k, Gore/Slick, 4m pun; Ste. h: 3 posts for grossly excessive: º of reprehens. (econ, no viol, no clear dam), ratio of harm/pun dam (500/1>much), diff. w/like cases (moder dam can help); punish for nation; Scal. d. - DP Campbell 6 car pass, $1m comp, $145m pun. PPR=no settle, sale sign on house; h. gross. excess, guideposts, nat'l dam (different laws/doub coun), single dig. rat. (more likely ok), punit. compon. likely already in comp.; Scal. d. - DP;  Gin d. - State realm Dardinger Cancer case, pun dam lowered from $49m to $30m, but $10m went to establishing a cancer research fund at Ohio State University, can a common law crt really do this? state stat. controversial but less Mathias Sketch. hot. w/bed bugs; Pos h. pun. dam. can be high bec. comp. dam. so low, ala face spit (outrageous); hard to detect (1 over possibl of detec), law-suit finan, surpis. many people, #s are frivolous, but its a range not a point Williams $79.5m vs. Phil. M, OR: not gros. ex, 1 reprh (reckl dis, not isol, calc prog, deciet, 3 used 2dºman for comp, 2 not met (ratio) bec he died quick; SC gran. rev. for ratio post=conclus. to reason, not DP forbid. pun. thr’out state

