Torts Outline

Introduction

· Goals of torts law:

· Corrective Justice – Traditional view of torts. Sets a moral imbalance straight. An individual causes harm to another individual and the victim seeks redress from the one who caused the harm. 
· Compensation - typically monetary. Tries to restore the person to where she was before the injury. 
· Could lower likelihood for revenge or violence. 
· Also could be awarded an injunction – an order prohibiting someone from doing something.
· Is the moral balance restored it the penalty is distributed to the public through higher prices, etc.?
· Deterrence – similar to economic approach. Goal is that prospective harmer will internalize the consequences of his actions before the fact and the incentives will lead him not to do the action.
· A factor of deterrence is how often the harmful action will be detected. Punitive damages are to compensate for the lack of complete detection and therefore make the incentive for deterrence higher than for doing the action
· Desire to achieve the optimal level of accidents 
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· P must establish prima facie case
· P has burden of proof to show that it meets all the elements of the tort
· If D doesn’t respond negating prima facie case or bringing a defense, P wins (assuming all facts are true)
I. Intentional Torts

Battery

· Intentional and wrongful physical contact of the person without his or her consent, directly causing some injury

· Vosburg v. Putney – shin kick
· D found liable where he intended to do the act, where the act was unlawful, and where the act caused unforeseeable injury

· Act was unlawful partly bz. no license to kick in the classroom

· Eggshell skull rule – take the P as you find him. Foreseeability of the extent of harm is irrelevant
· Intent to harm irrelevant, intent was found in the act
· Garatt v. Dailey – kid pulling chair
· Case of five-year-old pulling the chair out under the woman. 
· The court held that there was intent if when committing the action, there was substantial certainty that harm would occur
· White v. University of Idaho – piano teacher
· Non-consensual touching by piano teacher held to constitute battery even though there was no intent to harm

· An intentional act constitutes battery if there is substantial certainty that harm will occur
Intent - Third Restatement
· A person causes harm “intentionally” if it is caused either purposefully (with desire to bring about that harm) or knowingly (with knowledge that harm is substantially certain to occur)
Consent Defense
· Forms of consent:
· Consent implied in fact—consent inferred from conduct

· Emergency rule—consent is implied when emergency endangers life or health of patient

· Encourages treatment of emergency patients 

· Substituted judgment—guardian represents minor or incompetent

· Can vary according to who it benefits—the person represented or someone else

· Defense of consent can be overridden if consent is induced by fraud or nondisclosure of a material fact
· Mohr v. Williams – ear operation
· No consent to the operation on right ear. Jury found that there was no emergency. 
· Presence of family doctor could be seen as substituted consent. Shows heightened level of consent. 
· Even if patient had consented to other necessary operations, she was not informed of any other conditions. 
· Need informed consent or the act is wrongful
· Hudson v. Craft - boxers
· Plaintiff sued promoter for injuries sustained while boxing
· Majority opinion on boxer v. boxer battery issues is that both are liable for each other’s injuries
· Court does not take this approach
· 3rd party promoter was liable for the damages despite consent by the boxer because he breached a statute that was supposed to protect the fighters
· Promoter has greater knowledge and more responsibility in this situation (cheapest cost avoider)
· Giving liability to promoter would decrease incentive to have fight. Giving liability to the fighter may encourage more fights because weaker fighter could bring damages
· Minority view on consent to illegal acts: (Restatement view)
· Volenti non fit injuria – the volunteer suffers no wrong
· Ex turpi causa non oritur action – no action shall arise out of an improper or immoral cause
· Consent can also be implied from actions/context

· O’Brien v. Cunard Steamship

· Immigrant stood in line to receive vaccination, said she’d already had it, but still held out arm and allowed it – alternative was quarantine
Recklessness - Third Restatement

An actor recklessly causes harm if:
· He knows of the risk of ham created by his conduct, or knows facts that make that risk obvious to anyone in the actor’s situation, and

· The precaution that would eliminate or reduce the risk involves burdens that are slight relative to the blameworthiness of the risk
Insanity Defense
· McGuire v. Almy ​– insane intent
· P understood the risks of her job, compensated for risk through payment

· But assumption of risk is not a defense for intentional torts

· P also had an assumption of risk when she entered the room

· Insane person still liable for torts as long as they are able to form intent to do unlawful act

· Irrelevant that intent is “insane”

· Economic rationale – by imposing liability on the estate of the insane person, the court incentivizes the caretaker of the insane person to take greater care
· Question of moral responsibility – is an insane person capable of an intent to act?

Trespass to Land and Defense of Self
· Dougherty v. Stepp – trespass to land
· D entered unenclosed land, and there was no apparent damage, but court still decided that every unauthorized, and therefore unlawful, entry onto another’s land, is a trespass
· Every volitional impermissible entry into another person’s land constitutes a trespass

· Does not matter if there was no actually harm done—the entry constitutes the trespass
· Traditional forms of trespass to real property includes not only trespass on the surface, but intrusion above and below the land

· Intent to go on land is still an element, but no intent to “trespass” or cause harm is necessary – and no particular harm is really necessary at all
· Idea that land is passive and immovable
· Intangible trespasses (noise, radiation, etc.)—can bring a claim for trespass only if you can prove physical damage to the property

Self-Defense

· Self-defense is a complete defense (you are not liable for damages done)
· But the defense must be proportional to the harm

· Rules designed to minimize escalation of violence and conflict

· Plaintiff does not need to be actually assaulting the defendant in order for this defense to be successful – plaintiff needs to provide sufficient evidence of justification

· Defending 3rd persons – 

· We are generally allowed to come to defense of third party in same situations as defense of self, 

· But there are complicating factors in determining reasonableness – no clear rule, must be mix of objective and subjective factors

· Innocent bystander –

· Restatement—D liable to innocent 3rd party only if actor realizes or should have realized his act would create unreasonable risk of causing such harm

· Courvoisier v. Raymond – shot policeman in self-defense
· Defendant shot police officer who had no intention of assaulting him, but D was entitled to show jury evidence that he reasonably believed he was in danger
Defense of Property

· Bird v. Holbrook – tulips and peacocks
· D put up a spring guy in the garden without notice so he could catch a thief, ended up injuring boy who was chasing a bird
· Putting up notice is ingenious solution because prevents tort from occurring in the first place. Also prevents liability of property defender. 
· Catching a trespasser by means that may harm him is unlawful
· Force is justified only in proportion to the damage
Use of Mechanical Device Threatening Death - Second Restatement

· Using a device likely to cause harm in protecting property is justified when the person would be privileged to prevent the harm to his property by those means were he present

Necessity Defense

· Ploof v. Putnam – prevented trespass out of necessity
· D held responsible for injuries to P bz. D would not allow P to use D’s property to avoid injury
· Right to life is much stronger than right to property

· Privilege of necessity allows trespass during an emergency situation

· But this is an incomplete defense, must compensate for and damage done
· Privilege only lasts as long as emergency/necessity

· There is no duty to act to help others, but there is duty to allow them to help themselves

· Vincent v. Lake Erie Transportation Co.

· Emergency use of property was allowed and damages were caused

· Only incomplete privilege, D must repay damages done to the dock

· Economic incentive as to why there is incomplete privilege – incentive for trespasser to cause as little damage as possible
· Complete privilege could lead the dock owner to resist the ship being moored there as in Ploof
· If case had been decided that dock owner had to pay costs of damages, argument that dock owner might raise prices to compensate for risk, and therefore boat still indirectly pays for damages
· State usually has complete privilege in emergencies/cases of public necessity

· We want public officials to act in the best interest of the public without concern for personal liability 

· But this might not always be fair, bc some individuals might shoulder the whole burden for society (as in house that is destroyed to stop the spread of a fire)
· Two cases of complete privilege we have studied are self-defense and public necessity

· Unjust enrichment – would require the boat owner to compensate the dock owner for the benefit received

· But as in Vincent, what if benefit far outweighed the damage done?
Emotional Harms
Assault
· I. de S. and Wife v. W. de S. (1300s) - axe
· Fear caused when man swung at door with an axe

· Recognize action for intentional act that brings about fear of immediate harm – even though there is no physical contact
· Requires threat of imminent harm
· Inchoate violence – imperfectly performed violence
Assault – Second Restatement

· A person is liable for assault if he acts intending to cause harmful contact or imminent apprehension of such a contact to a person and such apprehension actually occurs
· Assault depends more on the more on the apprehensions created in a person than in the intent of the actor

· Mere words do not amount to an assault

· Threats at a distance or for future harm are not an assault, must be imminent
· Restatement comments:

· It is not necessary that the person assaulted believe that the actor actually will cause the harm, only that he is capable of causing it

· Apprehension does not have to be related to fear

Offensive Battery
· Alcorn v. Mitchell – spit 
· Offensive battery found where one person spit at another 
· No threat of harm, but there was physical contact from the spit and harm to dignity

· No threat of harm necessary

· Requires physical contact 
· Offensive battery allows for compensation when no physical harm has occurred because the alternative redress would be violence

· Heightened intent requirement – there must be more than an intent to act, there must be an intent to harm another’s dignity
Battery: Offensive Contact- Second Restatement

· An actor is liable for offensive contact if he acts intending to cause an offensive contact or an imminent apprehension of such contact and an offensive contact results

· An act that is not done with the intent above is not offensive battery
· Restatement comment: contact does not have to be with the person but can also be with something so closely attached to the person that it is considered a part thereof and offensive to a reasonable sense of personal dignity
· Subjective aspects of the person harmed could be relevant if the actor knew of the person’s sensitivities and deliberately sought to offend them
False imprisonment
· Bird v. Jones – three walls are not a prison
· P prevented from going one direction by policemen but he is free to go elsewhere

· Majority says that partial imprisonment is not actionable when the P has other ways to go

· There must be something like personal menace or force accompanying the obstruction
· Dissent says prevention from going where one has a right to go is sufficient, even if one can go elsewhere
· Coblyn v. Kennedy’s, Inc. – old man shoplifting
· Elderly man detained in retail store for suspected shoplifting

· Any general restraint can constitute imprisonment if it appears that it can only be avoided by submission

· There must be probable cause to detain a suspected shoplifter in a reasonable manner for a reasonable amount of time

· Defenses to false imprisonment:
· Protection of person and property:

· Restraint or detention may be allowed when it is reasonable under the circumstances for the purpose of preventing another from inflicting personal injuries or interfering with property
· Consent
· Deprogramming (as in a cult)
Intentional Infliction of Emotional Distress
· Can be considered an extension of offensive battery
· Even more heightened level of scrutiny
· More subjective and less tangible injuries = higher level of scrutiny
· This tort has only existed independently in modern days
· Wilkinson v. Downton – joke gone wrong, outrageous!
· “Practical joke” was played that caused severe emotional distress and consequent physical harm

· Emotional damage must be calculated to cause physical harm and actually does cause such harm

Outrageous Conduct Causing Severe Emotional Distress – Second Restatement
· One who by extreme and outrageous conduct intentionally or recklessly causes severe emotional distress is liable for the resulting damage caused

· The actor is also liable if emotional distress is caused to a member of the injured person’s immediate family or a person who was present at the time if the conduct results in bodily harm
II. Negligence

Duty/Breach
Reasonable Person
· Holmes – the Common Law
· Supports objective standard for the reasonable person except for distinct defects like blindness or infancy
· Subjective standard gives many complications
· Roberts v. Ring – old man driver
· Elderly driver’s defective sight and hearing did not excuse accident, driver was still held to general standard

· Young boy who was injured not held to the standard of a reasonable person in terms of contributory negligence
· Beginners are usually held to the same standard of care as reasonably skilled persons because 

· Prevents the multiplication of separate standards

· Persons representing that they are of a greater or lesser skill may be held to a different standard
· Daniels v. Evans – minor driver
· Minor’s age not considered when engaging in a traditionally “adult” activity (driving)

· Minors are entitled to a standard commensurate with their age, but if they engage in adult activities, they must live up to adult standard of care 
· Especially with driving because of safety issues

· Allowing different standards of care would be unfair to other drivers because they cannot judge whether the approaching automobile is driven by a minor or not so don’t know what kind of care to take

· A child should be held to the of a reasonably careful person of the same age, intelligence, and experience

· With an exception for “adult” activities

· Children under 5 cannot be negligent
· Distinction between duty of care to self vs. to others – exceptions may be considered differently for plaintiff and defendant
· Theory that there should be an objective standard for D’s negligence and a subjective standard for P’s negligence
· Breunig v. American Family Insurance Co. – no insanity defense for forewarnings
· Temporarily insane woman (batman) held liable for car accident, bc she had previously had attacks of insanity

· A person who has no forewarning of condition would not be held liable 

· Where one of two innocents must suffer the loss, it should be the one who caused it

· Looks like a strict liability standard, so maybe not the best argument

· Desire to induce those interested in the estate of the insane person to restrain and control him

· Using insanity defense may cause false claims of insanity
· When an insane person is institutionalized, the estate may not need to be induced to take care because the institution is already monetarily compensated

· Fletcher v. City of Aberdeen – standard of care for the blind

· Blind person is bound to use reasonable care for someone in the same circumstances

Reasonable Woman Standard

· Daniel v. Clegg – reasonable female
· Female driver was expected to use reasonable care to the same extent as a another female of her age
· This suggests a level that is less competent than the reasonable man

· Lower level of skill also means that women should have a higher level of caution
· Arg. against using the reasonable man standard – would hold women to a higher standard then they are capable of and cause a disincentive for women to drive
· However, holding women to a higher level of care could also be an incentive to improve

·  “Easily identifiable” defect – the other party can expect a lower standard of care on her part
· Tucker – reasonable person for female
· Court decides that since women should be held to the same standard of care as other drivers

· Mirrors age argument – engaging in adult/male activities, held to adult/male standard
· Eichhorn, Asbury

· Women should not be held to a higher standard of “caution” – heightened duty of care for self

· Especially in common carrier cases, carrier should anticipate use by people of all ages, genders, strengths, etc.
· Sexual Harassment (Ocheltree v. Scollon Production)
· In hostile work environment cases, a reasonable woman standard may be more appropriate
· Key question in deciding whether or not there is sexual harassment is whether there would have been harassment if she not been female
· Arguments against reasonable woman standard here:

· Perpetuates discrimination/inequality through preferential treatment
· Perpetuates Victorian stereotype of women

· Arg.s for reasonable woman standard:
· Reasonable person standard does not work bc discrimination targeted at gender
· Ultimately the majority opinion in Ocheltree 
Hand Formula
· An actor should be liable for negligence if the cost of preventing the harm is less than the gravity of the injury x the probability of its occurrence
· Treats all people as risk neutral
· If all people are rational, then there should never be any negligence… but there is negligence!
· US v. Carroll Towing – Hand Formula is born
· Question was whether there was contributory negligence bc there was no bargee on a ship, and bargee might have been able to mitigate damages

· Hand weighed probability of breaking away, gravity of possibly injury, and determined that burden was smaller than PL
Negligent – Third Restatement
· An actor is negligent in engaging in conduct if the actor does not exercise reasonable care under all the circumstances.  
· Primary factors to consider in ascertaining whether conduct lacks reasonable care are the foreseeability  that it will result in harm, the foreseeable severity of the harm, and the burden on the actor to take care
· Bolton v. Stone – baseball 
· Liability was not imposed because the risk of the harm injuring was very small

· The foreseeability of a harm occurring does not mandate that precautions be taken against it

· It is appropriate to take cost of prevention into account, contrary to what mid-level court thought
· The corrective justice approach sees the law as rectifying an invasion of a legal right
· If the D’s conduct was no higher than a P would take themselves, then there can be no wrong 
· Criticisms of the Hand Formula:
· Life is priceless. Safety should be at any cost

· Corrective justice argument – quantitative values cannot measure rights

· Hindsight bias (probability seems higher when event has actually happened)

· Juries do not approve of Hand Formula when it is raised as a defense

· Anchoring bias – jury may latch onto numbers to estimate costs
· Some elements of the Hand Formula are immeasurable, others are hard to predict

· Andrews v. United Airlines
· Common carrier owe a heightened duty of care to passengers
· Even a small risk of harm could cause liability if the airline could have easily prevented it

Judge vs. Jury

· Holmes – the Common Law

· Jury has an important role in developing rules of reasonable care, but as judge learns them from experience, judges should take on more of this role

· Duty of care may change over time, or in different circumstances
· Baltimore and Ohio R.R. v. Goodman (Holmes) vs. Pokora v. Wabash Ry. (Cardozo)
· Holmes uses stop, look, and listen rule
· Cardozo rejects clear rule, says jury should determine based on context

· Pros about juries:

· Case-by-case determinations

· Represent the sense of the community that can prove decisive when estimating reasonable care 

· Cons about juries:

· More likely to give “runaway verdicts” than judges 
· More willing to increase awards from Ds with “deep pockets”

· Individual judgments are often subject to hindsight bias
· Events that have already occurred are thought to be more likely than they were at the time 

· Ds level of care seems less reasonable in hindsight than in foresight

· But reasonableness must be determined from the perspective of the D at the time
· Many judges are more pro-plaintiff than juries
Custom
· Titus v. Bradford – custom as a defense

·  Employee killed when customary means of holding cars onto narrow trucks w/wires broke and car tipped over 

· D not held accountable because he followed general safety practices of the industry

· P assumed risks of the trade by being employed in that position

· Duty = reasonably safe = usages, habits, and ordinary risks of the business

· Using custom as a defense treats the P as a stranger

· Reasons why custom is a good proxy for the standard of reasonable care:
· Fairness to employers

· More objective standard than cost/benefit Hand analysis or reasonable person

· Easier to administer

· More consistent and predictable

· Deference to industry, which has more knowledge

· Custom is not rigid, allows flexibility 

· Custom is sometimes closely related to assumption of risk

· Mayhew v. Sullivan Mining Co. – custom is not enough
· No railing, warning, or light around mine hole – even though that was customary, employee was able to recover for falling
· Custom cannot be used as a defense if the practice is not consistent with ordinary prudence or a due regard for safety

· The T.J. Hooper (part 1) – custom as a floor
· Two barges lost in a storm and neither was equipped with a reliable radio that would have allowed them to hear the storm warnings
· Custom used as a floor bc all the other boats had radios, so they should have had them too
· The T.J. Hooper (part 2) 

· Same decision, but reasoning was by Hand Formula

· Some precautions are imperative in order to reduce risks, custom is irrelevant

· Using custom as a standard deters the incentive for progress
· Reasons why custom should not set the standard of reasonable care:
· Custom might lag behind new safety practices

· Not so relevant a concern in industries where safety practices are generally static

· Deters innovations
· Justice - just because everyone else is doing it, doesn’t make it okay

· “negligence can be universal, and cannot be excused…custom and average have no proper place in its definition…” 

·  “a whole calling may have unduly lagged in the adoption of new and available devices.  It never may set its own tests…courts must in the end say what is required.” – (Hand, TJ Hooper)

· Some employees don’t have sufficient experience to know custom (assumption of risk issue)

· Favors the party who creates the custom, unequal bargaining power
· Provides negative incentives for setting customs above the general standard of care

· Lucy Webb Case – mental hospital set higher standards, was held negligent for not meeting its own standards – if it had set lower standards, on par w/rest of industry, probably would not have been found negligent
· Custom is evidence that an actor’s conduct is not negligent, but does not preclude negligence (Third Restatement)
· Choice between custom and cost-benefit formula shows a distribution of power between the markets and the courts

Custom (Medical Malpractice)
· Lama v. Borras – custom in medical malpractice
· For a prima facie case for medical malpractice in Puerto Rico, must show:
· Basic norms of knowledge and medical care applicable to doctors

· Proof that doctors failed to meet this norm

· Causal relationship between the act and the injury

· Custom is generally considered conclusive in the medical field
· Using the national standard may be unfair to doctors who do not have as many resources as the average

· However, this creates an incentive to give better care
· Some courts have held that advances in the profession should be taken into account when determining the standard of care for doctors
· Using custom in medical malpractice is the most practical means because judges and jury are usually not competent enough to judge whether a doctor acted reasonably

· Helling v. Carey – custom exception

· Exception to general custom rule in medical malpractice, where cost was very small – shades of TJ Hooper
· Helling was not well received and is generally not controlling – some states have statutes that basically overrule it
· Canterbury v. Spence – duty to disclose
· Custom here is outweighed by the concern of bodily autonomy

· Standard measuring the duty to disclose by physicians is conduct which is reasonable under the circumstances
· Therefore, duty to disclose varies case by case
· Doctor must disclose anything material to patient’s decision

· A risk is material when a reasonable person in what the doctor reasonably believes to be the patient’s position,  would be likely to attach significance to the risk in deciding whether or not to forego the proposed therapy
· Exceptions to disclosure rule:

· Emergency situation

· Benefits of treatment outweigh benefits of disclosure with minimal but scary risks

· Using an objective standard prevents hindsight bias from the bitter P after the injury

· Must think about what a reasonably person would have decided in the patient’s position if warned adequately warned
· Pros of medical malpractice liability:
· Underdeterrence – many with meritorious claims do not come forward (goal is optimal deterrence)
· Info-forcing
· Cons of medical malpractice liability:
· Overdeterrence – frivolous claims raise insurance premiums
· Information deficit
· Move to cap non-economic damages (pain and suffering, etc.) in medical malpractice
· Lawyers want clients who will give them the best payoffs, will decrease incentives for lawyers to represent clients with meritorious clients
· No-Fault Insurance for Medical Injuries
· Justification for this system is that people who are injured will always receive damages, but minimizes liability all around
· Compensable event still needs to be determined (can’t be responsible for everything)
· Recovery will be given to more people, but damages will be more limited
· This system gives less deterrence than torts system, deterrence comes from fault
Statutes and Regulations
· Individuals cannot bring private actions for the violation of a statute but can bring actions for torts that arise from them
· Abiding by statute can be evidence that standard of care was met, but is not dispositive

· This is true of products liability

· Difference between negligence per se and evidence of negligence 
· Negligence per se means that breaching the statutory duty is negligence in itself
· Evidence of negligence means that breaching the statute is just evidence of negligence
Statutory Violations as Negligence Per Se – Third Restatement
· An actor is negligent if he violates a statute that is designed to protect against the type of injury the he caused and the victim is one of the class the statute is designed to protect
· Osborne v. McMasters – part of protected class
· P died from poison that was not labeled
· Negligence is the breach of a duty, does not matter if it is imposed by common law or a statute

· Statutes just establish a fixed standard to determine negligence

· One is negligent if he violates a statute and injures a person that the statute was designed to protect
· Martin v. Herzog – (Cardozo) no lights on buggy
· Decedent died because of collision of his buggy with a car. He was driving at night with no lights in violation of a statute

· Statute requiring use of lights at night was prima facie evidence of negligence
· However, causal connection between violation of statute and accident must be established

· A D will not have to pay damages unless him not having his lights on caused the accident
· Tedla v. Ellman – wrong side of the road

· People walking on the wrong side of the road in violation of a statute

· However, customary rule contained an exception that required pedestrians to walk in the direction of traffic when it was 

· Ps found not to violate statute bc their actions were not against legislative intent

· Statutory cause of action should be judged by negligence and not strict liability
· Therefore, a statutory violation is excused when the actor exercises reasonable care

· Proximate cause allows a D to defeat recovery if a third person severs the causal connection between the D’s negligence and the P’s injury. Exceptions:

· Ross v. Hartman – D held liable when violated statute by not locking car and thief stole the car and ran over the P bc statute was designed for public protection
· Dram shop statutes – make it illegal to sell alcoholic beverages to a person who thereafter injures either a third person or himself while driving under the influence
· Uhr v. East Greenbush Central School District – private right of action
· Statute not permitted to give rise to a private right of action bc the financial consequences were not consistent with legislative intent

· A statute that explicitly provides a private right of action does not need further analysis

· In determining whether there is a private right of action where not explicitly stated, must consider:
· Whether or not the P is of the class that the statute was designed to protect
· Whether granting a private right of action would further the legislative purpose
· Whether granting a private right of action is consistent with the legislative scheme
· Two questions to ask with statutes:
· Is a private right of action created?

· Does violation constitute negligence per se or merely evidence of negligence?
Affirmative Duties
Duty to Rescue
· Misfeasance – positive acts that create harm, such as hitting someone

· Nonfeasance – failure to act which creates a harm, the D would be under an affirmative duty to aid, even though she did not create the harm

· Buch v. Amory Manufacturing Co. – old case

· No duty of care owed to child trespasser who was injured 

· Misfeasance did not give rise to a cause of action

· The duty to protect against harm viewed as moral duty, not legally actionable

· Arguments for affirmative duty to rescue:
· The interest of an individual should be sacrificed for the needs of the community(Ames)
· Benefits everyone indirectly because they have to rescue someone, but someone would also rescue them (Posner)

· The human element should outweigh dehumanized principles (Bender)
· Arguments against affirmative duty to rescue:

· Intrudes upon individual liberty (Epstein)

· Threat of liability for a failed rescue might deter people putting themselves in the position to rescue

· Duty to rescue laws seem to have no effect on the actual rate of rescue (Hyman article)

Gratuitous Undertakings

· Moch Co.  v. Rensselaer Water Co. – duty not extended to 3rd party
· Negligent failure to supply adequate water to hydrant resulted in P’s building burning down bc there was not enough water to put it out

·  Considered failure to give a benefit rather than commission of a wrong, bc P was neither a third-party beneficiary or a person who had detrimentally relied on the contract
· Expanding liability here would mean that the duties under a contract would have to extend to any person who would benefit from it
Liability to Third Person for Negligent Performance or Undertaking – Second Restatement 
· A person who gratuitously undertakes to render services to another which he should recognize as necessary for the protection of a third person or his things, is subject to liability to the third person for physical harm resulting from his failure to exercise reasonable care, if:

· (a) his failure to exercise reasonable care increases the risk of such harm, or 
· (b) he has undertaken to perform a duty owed by another to the third person, or 
· (c) the harm is suffered because of reliance on the undertaking
Special Relationships

· Tarasoff v. Regents of University of California – duty to warn
· Psychiatrist had duty to warn when he had reason to believe that his patient would harm a third person
· A D owes a duty of care to all persons who are foreseeably endangered by his conduct 
· The duty to avoid harm by controlling the conduct of another person or warning of such conduct usually only applies when the actor has a special relationship to the dangerous person or the victim

· The protective privilege between the patient and psychiatrist must give way when it is in the interest of public policy

· Arguments against extending duty to warn to a therapist:

· Undermines privacy in patient/therapist relationship

· Risk of false positives – therapist cannot accurately predict what will happen

Duties of Owners

· Robert Addie & Sons, Ltd. v. Dumbreck – traditional classifications
· Purpose of the visit was traditionally key to determining status of entrants on land, which in turn determines standard of care owed to entrant. Categories:

· Invitees

· Highest duty – must take reasonable care that the premises are safe

· Licensees (social guests)

· Duty to warn about concealed dangers, but not to inspect or fix them

· Trespasser

· No duty of reasonable care even for protection against concealed dangers
· Exception for willful and wanton acts like maintaining an attractive nuisance
· Higher standard of care for property accessible to the public
· Rowland v. Christian – extended liability 
· Traditional categories too often lead to unjust results, leading judges to try to end-run the law or stretch people into categories

· A man’s life does not become less worthy of protection by the law because of the purpose for which he has come onto the land
· Considerations for exceptions to the traditional categories:
· Foreseeability of harm to the plaintiff

· Degree of certainty that the plaintiff suffered injury

· Closeness of the connection between defendant’s conduct and the injury

· Moral blame attached to defendant’s conduct

· Policy of preventing future harm

· Extent of the burden to the defendant and consequences to the community of imposing a duty to exercise care with resulting liability for breach

· Availability, cost, and prevalence of insurance for the risk involved
· Exceptions to limited liability:

· Active operations that the property owner has control over
· Concealed traps that the property owner is aware about

· Traditional categories should still be considered but are not dispositive of the duty of care

· Rowland has met with the most resistance in extending ordinary duty of care to trespassers
Causation
· Causation is specific to each case, whereas duty/ breach is more of a general question
Cause in Fact

· “But for” causation - but for the negligence of the D, would the injury to the P have occurred?
· New York Central R.R. v. Grimstad – no “but for” causation
· D was negligent in failing to provide life preservers and buoys and husband died from drowning

· However, evidence does not suggest that with the life preservers, the wife would have been able to save her husband, so the P cannot recover
· Haft v. Lone Palm Hotels – burden of proof on D

· Father and son drowned in hotel pool where hotel violated statute that requires notification that there was no lifeguard 

· Court puts the burden of proof on D to show that causation between not having the sign and the Ps drowning did not exist

· Reflects unfairness from lack of proof in a situation that Ds created

· General Electric Co. v. Joiner – expert testimony
· Trial judge acts like a gatekeeper in keeping out bad expert testimony
· Court uses abuse of discretion standard to judge if trial court was correct in keeping out expert testimony that had a large of analytical gap between the data and the opinion
· Frye Test was a general acceptance standard – scientific info should be generally accepted in the field
· Daubert Test says that scientific info doesn’t necessarily have to be generally accepted. Could be published in a good journal, whether expert performed similar experiments, etc. 
Proximate Cause

· Ryan v. New York Central R.R. – limited proximate cause

· D negligently sets fire to woodshed, fire spreads to house after house after house…

· Court says that only the first and neighboring house suffered damages proximately caused by fire, other damage was remote
· Damage done to the other houses had intervening factors, such as the wind
· Extending liability to the remote damages would mean unlimited liability to guarantee the safety of his neighbors and would be the destruction of civilized society
· In a commercial country, each man runs the hazard of his neighbor’s conduct
· Homeowners should be protected by insurance. They are in the best position to bare the loss because they have the most knowledge about their homes (cheapest cost avoider)

· Denying Ps recovery goes against corrective justice bc innocent victims are not compensated for a wrong done to them

· In re Polemis & Furness, Withy & Co. – directness test 
· While unloading cargo, a plank fell into the ship, hit explosive materials, and caused an explosion which burned the ship down

· Foreseeability is irrelevant if the actor was negligent

· Foreseeability determines whether or not there is a duty

· Once that duty is breached, damages extends to all harms that were proximately caused, whether or not they were foreseeable
· Consequences proximately caused are those that follow in unbroken sequence without an intervening cause 
· Wagon Mound (No. 1) – foresight test
· Ds discharged oil into a harbor. A piece of debris in the water was set on fire by metal falling from the wharf and the whole wharf burned down

· A person is only responsible for consequences that are reasonably foreseeable
· Bc the fire was not foreseeable, the D is not liable even though he was negligent in spilling the oil
· This court directly contradicts Polemis test and argues that foreseeability is an easier line to draw than directness

· Does not involve complicated assessments of causation
· The directness test could have been used to decide this case the same way because there were intervening factors (such as the welders’ sparks) that caused the fire
· The directness test is like the eggshell skull rule
· Contradicts Hand Formula

· Wagon Mound (No. 2) – different result
· The same court finds the same fire was foreseeable
· Seems to contradict the first decision
· Could distinguish by finding contributory negligence in the first case but not the second

· Palsgraf v. Long Island R.R. – foreseeability establishes duty
· Cardozo sees the main issue here whether or not the RR owed the P any duty of care
· The wrongdoer here was the man with the bomb, not the RR
· The foreseeability of the type of risk establishes whether or not there is a duty of care
· Since the harm was not foreseeable, there was no duty of care owed to P
· Therefore, proximate cause is irrelevant bc it only goes to determine damages
· Dissent argues that foreseeability is irrelevant, D should be liable for all damages that it proximately causes by its negligence
· This doesn’t make sense bc negligence requires that a duty be breached. How do you determine where the duty lies then? Could be extended to anyone
Risk to Class of Which Plaintiff is a Member – Second Restatement
· If the actor’s conduct creates a risk of harm to a particular class of people, the actor will not be liable if his conduct harms a person who is not of that class and to whom he could not have anticipated injury
· Supports Cardozo’s view in Palsgraff
Emotional Distress
· Mitchell v. Rochester Railway - no recovery for fright
· P not allowed to recover from fright negligently caused by D that resulted in her miscarriage
· P’s miscarriage not considered a proximate result of D’s negligence bc it was not an immediate injury 
· Fright considered superceding cause
· Recovery for consequences caused by fright would only be allowed if there was a physical impact caused by D’s negligence
· The alternative would give rise to many fraudulent claims, no way to prove proximate cause from fright alone
· Dillon v. Legg – recovery for emotional damage
· Mother allowed to recover for emotional damages from watching her child killed before her
· Zone of danger rule thrown out bc that only allows recovery for fear of impact, not for consequences of watching someone else harmed
· The fact that fraud is possible should not preclude recovery for the P based on foreseeability and proximate cause

· Foreseeability a main factor in establishing duty of care. Factors to take into account here:

· How close P was to the accident
· Whether shock directly resulted from the accident or from learning about it later

· Whether P and the victim were closely related

Plaintiff’s Conduct & Defenses

Contributory Negligence

· Contributory negligence – occurs when the P has not taken reasonable care and therefore suffers injury

· Gives incentive for P to take care to avoid negligence
· Contributory negligence is traditionally a complete defense – if plaintiff’s negligence is 50% or more responsible for injury, then P cannot recover at all
· Contributory negligence is rarely found as a matter of law
· Gyerman v. United States Lines Co.  – burden on D to prove contributory negligence
· P injured when sacks collapsed. He had already seen they were dangerous but kept working anyways. Alleged to be contributory negligent bc was required to inform the supervisor of the unsafe conditions
· Establishing contributory negligence requires that P did not exercise reasonable care

· Reasonable care here determined by custom and contract along with common prudence

· D has the burden of proving that it was P’s negligence that proximately caused the accident
Relation Between Harm and Plaintiff’s Negligence – Restatement Second
· The P’s negligence is a legally contributing cause of harm if, but only if, it is a substantial factor in bringing about his harm
· The rules for determining the causal relation between the P’s negligence and his harm is the same for determining the causal relation of the D’s negligence and the harm resulting to others
· LeRoy Fibre Co. v. Chicago, Milwaukee & St. Paul Ry. – property rights bar contributory negligence
· P stored his flax near D’s railroad. A spark from the train set the flax on fire
· Court decided that contributory negligence could not apply where it consisted of lawful use of property

· Dissent argued that liability should only be given to D if the landowner used his land reasonably 
· Argument that cheapest cost avoider should have burden of taking care

Seatbelt Defense
· Derheim v. N. Fiorito Co. – seatbelt defense ≠ contributory negligence
· D caused accident but P was not wearing seatbelt. D tries to use seatbelt defense to show contributory negligence (seatbelts were not required at this time)
· Court distinguishes seatbelt from contributory negligence bc conduct occurred before the accident and did not contribute to causing it

· Not wearing a seatbelt does not contribute to the causing of the accident, but factors into the level of damages that the D is actually responsible for
Last Clear Chance

· Exception to contributory negligence

· Looks at who had the last opportunity to act to prevent the harm
· Only applies to limited number of cases that involve sequential conduct
· Fuller v. Illinois Central R.R. – last clear chance bars contributory negligence
· P negligently drove his buggy onto RR tracks with his head down. Train came off schedule and faster than usual, and even though P was in plain view, did not stop or blow whistle in time
· Train had the last clear chance bc it could have avoided the consequence of the P’s negligence through the exercise of reasonable care
· Because the train had the last clear chance, it is liable even though the P was negligent

Assumption of Risk
· Assumption of risk – occurs when the P has deliberately and voluntarily encountered a known risk created by the D’s negligence, and if she has, she should not be able to recover for the consequent harm

· Lamson v. American Axe & Tool Co. – assumption of risk barred recovery
· Employee found to have assumed the risk of injury from hatchets on dangerous racks. Employee voiced concern about the danger and was told to “take it or leave it”

· Holmes says that P appreciated the danger and stayed and took the risk

· The fact that he may have been afraid of being fired doesn’t matter

· Argument that the market will regulate itself – pay more for dangerous jobs to the extent that people will take those jobs
· Workers’ Compensation gets rid of assumption of risk in the workplace

· Unequal bargaining power makes assumption of risk unfair in that situation
· Murphy v. Steeplechase Amusement Co. – the Flopper
· P went on “the Flopper”, which was designed to through people around, and was injured

· P not allowed to recover bc the dangers of the ride were obvious and foreseeable and were the whole point of the ride
· Counterargument is that the ride was so risky that it should not have been allowed

· Primary assumption of risk – one knowingly encounters the risks of an acitivity
· D has no duty of care or did not breach a duty of care 

· Secondary assumption of risk – D breached a duty of care in having negligent conditions, but P was still aware of those conditions and was injured

· Meistrich v. Casino Arena Attractions, Inc. – secondary assumption of risk
· P fell while ice skating on D’s rink, which P knew was dangerous
· Jury could reasonably find that D negligence was the proximate cause of the injury, but jury could also reasonably find that P carelessly contributed to his injury when he remained on the ice anyway

· Ob.-Gyn Ltd v. Pepper – informed consent
· P signed arbitration agreement at clinic and then suffered injury from medication. Claimed she did not remember signing the agreement or having it explained to her

· Court would not uphold assumption of the risk bc in a situation with unequal bargaining power, the weaker party needs to have plain and clear notification of the terms to consent
Comparative Negligence

· Most states have switched since 60s/70s from contributory negligence (complete defense) to some form of comparative negligence
· Pure comparative negligence – gives liability in proportion to fault, even if the P is more responsible than the D

· ≤ 50% rule – liability is given in proportion to fault to the point at which P is over 50% at fault, then P would be barred from recovery
· Rationale is that P should not be able to recover if he is more at fault

· Pros of comparative negligence: 

· Doctrine is equitable –extent of fault should dictate extent of liability

· Contributory negligence is particularly inequitable when the P is 51% at fault, but cannot recover at all, whereas if she was 49% at fault, she would get full recovery

· Contributory negligence has often led to de facto comparative negligence in jury room anyways
· May incentivize D to take greater care

· Contributory negligence made it impossible to approach situations with multiple tortfeasors
· Cons of comparative negligence: 
· How to deal with multiple parties when they are not all before the court
· Administration of fact finding process

· Finding specific percentages is difficult, but court says that guidelines can be provided
· Strain on jury through special verdicts

· May reveal jury ineptness

· More arbitrary determination than all-or-nothing

· Status of last clear chance and assumption of risk doctrines:
· Last clear chance will no longer be necessary

· Secondary assumption of risk will merge with comparative negligence, but primary assumption of risk survives
· Li v. Yellow Cab – CA decides to adopt pure comparative negligence for after considering all of the factors above
· Knight v. Jewett  - P barred from recovery from having finger broken in football game after she warned D not to play so rough
· Assumption of risk continues to exist after Li
· D only owed duty to avoid reckless behavior
Effect of Plaintiff’s Negligence When Plaintiff Suffers an Indivisible Injury – Third Restatement
· P’s negligence reduces her recovery in proportion to the share of responsibility the factfinder assigns to the P
Multiple Defendants

Joint Tortfeasors

· Joint liability - each of several Ds is responsible for the entire loss, even if they were only partly responsible
· Several liability - each D is only responsible only for his proportionate share of the loss
· Joint and several liability- one D may be responsible for the entire loss, but then can seek indemnity from the other joint tortfeasors

· Traditionally, contribution could only be had through indemnity, which, like contributory negligence, was an all-or-nothing doctrine
· Many jurisdictions have adopted contribution/apportionment systems, especially in light of comparative negligence 

· Most states will not allow contribution for intentional tortfeasors
· Kingston v. Chicago & N.W. Ry. B – indivisible harms
· Two separate fires both proximately burned down P’s property

· One fire was caused by D, other was of unknown origin

· Damage was indivisible so D was held liable for all of it

· To do otherwise would be to penalize the innocent party for the wrongs of others

Apportionment of Harm to Causes – Second Restatement
· Damages for harm are to be apportioned among two or more causes where (1) there are distinct harms, or (2) there is a reasonable basis for determining the contribution of each cause to a single harm

· Damages for any other harm cannot be apportioned among two or more causes 

· Union Stock Yards Co. of Omaha v. Chicago, Burlington, & Quincy R.R. – principal wrongdoer
· P was injured as a consequence of both the terminal company and the railroad failing to reasonably inspect a car
· Principal wrongdoer is held completely liable 

· Distinction between two parties acting together and one party creating a nuisance which the other does not contribute but is thereby exposed to liability 
· Here, the railroad was primarily responsible for the inspection and the Terminal Co. was exposed to liability because the RR failed in its duty

· California Civil Procedure Code
· Pro rata contribution – divides the damages equally between the number of tortfeasors
· One D can recover his pro rata share from another D, so long as judgment has been entered against both of them
· This system is not consistent with comparative fault adopted in Li
· American Motorcycle Association v. Superior Court – partial equitable indemnity
· Adopts comparative negligence from Li into a system of joint and several liability
· Uses “partial equitable indemnity” – dividing damages between Ds on a comparative fault basis

· Allows P full recovery while wrongdoers sort out apportionment of the damages among themselves
· Old equitable indemnity rule was unfair bc all-or-nothing indemnity did not represent the proportion of fault

· Fault of P not taken into account to diminish proportion of fault
· Rules with settling Ds:
· “Pro tanto” with contribution

· Set-off rule

· The claim against remaining Ds is for the amount of the total damages less the amount of the settlement

· If non-settling Ds end up paying more than their share as a result, they can sue settling Ds for proper amount

· Discourages settlement and leads to unnecessary satellite litigation
·  “Pro tanto” without contribution

· Set-off rule

· No contribution – settling Ds are immune from suit by non-settling Ds, and non-settling Ds make up for any amount that other Ds saved by settling
· Therefore, damages paid do not reflect proportion of fault
· Might encourage settling too harshly – parties who settle early get a good deal while the remaining Ds must make up for the remaining damages
· There is a concern about the P and culpable D colluding against less culpable Ds
· The only solution is good faith settlement hearings, which are either a formality or overly burdensome
· Encouragement of settling comes at the price of unfairness
· Proportionate share

· Carve-out rule

· The claim against remaining Ds is the total damages less the proportion of damages the settling defendants would have paid at trial based on apportioned fault – this may lead to ultimate judgment being more or less than 100%

· No contribution necessary, since no remaining defendant would pay more than its share regardless of settling Ds
· This rule is very consistent with basic principles of apportionment of fault
· Approach chosen in McDermott, Inc. v. AmClyde & River Don Castings, Ltd. and in Third Restatement
Vicarious Liability
· Respondeat superior - “let the superior answer” 

· One person is held responsible for the wrongful acts of another bc of some status connection between them

· Bridge between negligence and strict liability

· Ira S. Bushey & Sons, Inc. v. United States – establishing vicarious liability
· Drunken sailor messed with some wheels and damaged the ship
· How to tell if employer should be vicariously liable:
· Motive test - was the employee trying to do something to further the interests of the employer?

· Allocation of resources and risk prevention - employer is better able to prevent risks and pay for consequences, but this should not be dispositive of liability

· Foreseeability test - foreseeable that sailors drink a lot, that they may cause some type of injury, and employer could take steps to avoid that
· This does not extend to actions relating to an employee’s personal life
· Location test - damage was caused in an area in which the sailors had access

· Rationales for vicarious liability:

· Economic incentives/deterrence – gives employer incentive to take care in hiring employees and maintaining good working conditions
· Loss spreading/risk distribution – like deep pocket bias, puts liability on the party that is most able to spread the risk of liability

· Petrovich v. Share Healthplan  - apparent and implied authority
· HMO held vicariously liable for negligence of physician even though he was an independent-contractor under doctrines of apparent and implied authority

· Apparent authority – a principal (HMO) will be held vicariously liable not just for authority that it actually holds over another but also for authority which it appears to give

· P must also prove that she “justifiably relied” upon the conduct of the principal (HMO)
· Implied authority – whether or not the agent retains control the manner of doing work

Tort Law Under Uncertainty

Res Ipsa Loquitur

· Res ipsa loquitur  - “the thing speaks for itself”
· Invoked when P tries to establish D’s negligence through circumstantial evidence
· Res ipsa loquitur establishes PF case for negligence, but not more
· Can be seen as intermediate step between negligence and strict liability

· Byrne v. Boadle – accident makes pf case
· P was struck by a barrel of flour that was being lowered from a window on D’s premises
· Implicit that the action was under the exclusive control of the D
· The fact that the accident occurred was prima facie case for evidence, and it is the burden of the D to prove that negligence did not exist
Res Ipsa Loquitur – Second Restatement
· The event must be of a kind which ordinarily does not occur in the absence of negligence
· The action must be within the exclusive control of the D
· The harm must not be due to any voluntary contribution of the P
· Colmenares Vivas v. Sun Alliance Insurance Co.
·  Handrail stopped on escalator, causing couple to fall
· Applied second restatement requirements to determine pf case for negligence
· Says that the purpose of the requirement that D have exclusive control is to eliminate the possibility that the accident was caused by a 3rd party
· D did not have to have actual physical control, just have ultimate responsibility
Res Ipsa Loquitur – Third Restatement
· It may be inferred that the D has been negligent when the accident causing the P’s harm is of the type that ordinarily happens bc of negligence from the D
· Ybarra v. Spangard – unconscious P
· P had severe harm after operation, but has no evidence of what happened bc he was unconscious

· Justification for using res ipsa loquitur is that evidence is practically accessible to the D but inaccessible to the P 

· Not using res ipsa loquitur here would make the P unable to recover unless the doctors overcame their “conspiracy of silence”
· All persons who had control over P’s body when he was unconscious will be held liable or must defend themselves
· In medical malpractice cases, must establish:

· Whether the P’s injury was caused by the D’s conduct

· Whether the D was negligent

· Conditional res ipsa loquitur may be used to decide this prong

· Morejon v. Rais Construction Company – no summary judgment for res ipsa loquitur

· Questionable factual evidence regarding roofing material falling on P’s head

· Inference of negligence through res ipsa loquitur not enough to warrant summary judgment bc questions of fact still exist
Collective Liability 
Alternative Liability
· Responsibility for the harm is limited to individual tortfeasors, but only one or the other is actually responsible
· Ds can be held jointly and severally liable, with an allowance for either D to demonstrate that they were not the cause
· Alternative liability goes against established principles of tort law bc it overlooks causation

· Summers v. Tice – quail shooting
· Both Ds negligently shot at the P, and only one caused the harm, but P doesn’t know which one
· Bc both Ds were negligent, both held liable and have the burden of proof to exonerate themselves
· Joint liability is not applicable here bc the harm was only caused by one D
Market Share Liability
· Extension of alternative liability to different circumstances
· Uses the market share of a product to determine the proportion of fault

· Sindell v. Abbott Laboratories – market share liability for DES case
· Class action against DES manufacturers for injuries resulting from their mothers taking DES during pregnancy, but impossible to identify specific manufacturer of the drug
· P did not have to show individual causation, but needed to satisfy four-prong test in order to shift burden onto each D
· All named Ds are potential tortfeasors

· Allegedly harmful products are identical and contain the same properties (fungible)

· P is unable to identify specific D through no fault of her own

· A substantial number of the potential Ds are joined
· Ds held liable for the proportion of the judgment represented by its share of the market at the time in question unless it can exonerate itself
· Hymowitz v. Eli Lilly and Company – national market share
· Market share liability used on the national scale used in DES cases where identification of the manufacturer was impossible 
· No exculpation allowed for individual Ps who have not caused a particular P’s injuries
· This does not reflect percentage of liability for individual cases but instead reflects the overall culpability of each D to the public at large

· Individual assessments of risk to the P not taken bc too difficult to determine in every case
· Concerns with market share liability:

· What is the relevant geographic area in which to determine the market share?
· Would different dosage levels increase the probability that a particular manufacturer was liable?

· Is it fair to give liability for risk instead of liability for causation?

· What other cases may market share liability be extended to?

· Skipworth v. Lead Industries Association – market share liability not extended to lead paint
· P sued lead paint manufacturers for lead poisoning from paint in house
· Attempted to use market share liability for lead paint manufacturers over a 100 year period

· 1st prong of Sindell test not met bc the time period is overly expansive

· 2nd prong also not met bc different lead paints are not fungible

· Different lead paints had different levels of harm

Other Theories of Collective Liability

· Gramling v. Mallet – risk contribution theory

· Risk contribution theory used in lead paint case
· Similar to market share liability except takes into account risks individual factors of each case that would make a particular manufacturer more likely to be liable

· Concert of action - several actors have jointly acted to cause one harm
Scientific Uncertainty
· Zuchowicz v. United States – existence of harm with negligence infers negligence caused harm
· P diagnosed with rare condition after she was erroneously prescribed overdose of medication for 2 months. Later became pregnant, which exacerbated condition, and then died
· Difficult to prove that negligent overdose was the cause bc harm could have occurred through normal dosages of the drug
· Causation did not have to be conclusively established bc if (a) a negligent act was deemed wrongful bc of the type of accident that occurred, and (b) an accident of that type actually occurred, this is enough to show that the negligent behavior caused the harm
· Same reasoning used by Cardozo in Martin v. Herczog

· However, strong causal link still required
Factual Cause – Third Restatement
· An actor’s tortious conduct must be a factual cause of another’s physical harm for liability to be imposed.  Conduct is a factual cause of harm when the harm would not have occurred absent the conduct… 
· Herskovits v. Group Health Cooperative – causing increased risk of harm
· D negligently failed to diagnose P’s cancer on his first visit, resulting in a 14% decrease in his chances to survive. But P had a less than 50% chance of surviving anyways

· D should be liable for negligently undertaking services that increased risk of harm to P

· Court decides to let the issue go to the jury

· Barring recovery through an all-or-nothing rule bc P had a less than 50% chance of survival would result in a broad release of liability

Medical Monitoring
· Bower v. Westinghouse Electric Corporation – test for allowing medical monitoring expenses

· Damages for medical monitoring can be allowed if:

· P was significantly exposed to a proved hazardous substance through the negligent action of the D
· As a proximate result of exposure, P suffers a significantly increased risk of contracting serious latent disease

· That increased risk makes period diagnostic medical examinations reasonably necessary

· Monitoring and testing procedures exist which make the early detection and treatment of the disease possible and beneficial
· Beneficial policy considerations:

· Early diagnosis is more beneficial for recovery
· Allowing Ps to recover deters negligence of Ds

· Mitigating future disease reduces the overall costs for the D
· Better serves fairness and justice

· Medical monitoring also allows Ps some peace of mind from uncertainty

Ayers v. Township of Jackson – medical monitoring fund
· Fund used to distribute medical monitoring payments to Ps who had water contaminated

· This serves to limit the Ds to the amount actually incurred

· Safeguards that money will only be used for monitoring and not other purposes

Metro-North v. Buckley – risk of disease must be substantial
· Medical monitoring expenses not awarded to worker who had been exposed to asbsestos dust and had 1 -5% increase in chances of cancer

· Cons of medical monitoring:

· Holds people responsible for creating a risk of harm rather than actually necessarily causing harm
· However, can view medical monitoring damages as economic loss for the actual monitoring

· Health insurance may already pay for monitoring

· Opens up liability to many many Ps
III. Economic Analysis of Tort Law

Coase Theorem

· Regardless of where we place liability (on D or P) or how we enforce it (damages or injunction), we will always end up with the most efficient outcome when transaction costs are zero

· When transaction costs are positive, the preferred legal rule is that which minimizes the effect of transaction costs
· Application to nuisance law – incompatible land use between factory and homes
· Who gets the entitlement, and should there be damages or an injunction?
	
	NUISANCE
(Homeowner entitled to clean air)
	NO NUISANCE
(Factory owner entitled to pollute)

	PROPERTY RULE/ INJUNCTION
	I.  T may not pollute unless M allows it

M can enjoin T’s nuisance

Entitlement can be traded for a bribe
	III. T may pollute at will and will only stop if M bribes T

	LIABILITY RULE/ DAMAGES
	II. T may pollute but must pay M damages
	IV. M may stop T from polluting but must compensate T


· Potential complications:

· Strategic behavior will lead to the inability to reach an agreement

· But courts can still reach efficient outcome if they have perfect information

· Transaction costs in getting homeowners together

· Must look to what rule will minimize transaction costs

· Freeloaders – some may choose not to participate but still reap the benefits

· Court may have imperfect information that will lead it to inaccurately evaluate damages and therefore lead to an inefficient outcome
· The most efficient outcome would maximize the factory’s profits minus the damages to the homeowners

· Example of drivers’ speed vs. number of accidents

· Strict liability with a defense of contributory negligence and negligence will both reach the most efficient outcome
· Efficiency in strict liability:

· The driver will be made liable regardless of her level of care

· Results in the most efficient outcome bc forces the injurer to take into account effects on injured, therefore will choose to drive moderately bc this has least injuries with maximum benefits
· Therefore, strict liability affects the injurer’s level of activity

· The court must have correct information about the victim’s damages in order for strict liability to be efficient
· Strict liability will only be efficient with a defense of contributory negligence
· This puts some bar to the P’s behavior
· Efficiency in negligence:

· The driver would only be liable if she chose to drive quickly, bc otherwise she would not be breaching duty of care

· Therefore, she will choose the most efficient result of driving moderately bc she still has the maximum benefit without being neligent
· Important for the court to know the most efficient behavior (costs and benefits of all behavior) so that correct level of care can be set

· Presence or absence of contributory negligence defense doesn’t really have an impact
· The victim’s activity level is more important under negligence with or without contributory negligence

· Contributory negligence does not matter bc the driver will choose to drive moderately regardless bc this means she is not negligent

Accident Cost Reduction (Calabresi)

· Cheapest cost avoider – the party who by putting liability on them can best avoid the damages with the least resources

· Since transaction costs mean that it does matter who bears the cost initially, cost should generally be allocated to the cheapest cost avoider
· The traditional tort system focuses on who is at fault

· Cheapest cost avoider does not take into account causation – at sharp odds with corrective justice
· Insurance is like a cheapest cost avoider mechanism bc it minimizes risk and spreads loss

· Guidelines for finding cheapest cost avoider:

· Seek optimal relationship between avoidance costs and administrative costs

· Who is best able to evaluate the risk or expected accident costs

· Who can most cheaply insure against the risk
· Occasionally one party is sufficiently large that the cheapest alternative is noninsurance

· Avoid externalization of costs to other parties
· Who can most easily subcategorize
· Subcategorization is desirable for general deterrence but costs money
· When we are unsure about who the cheapest cost avoider is, we should allocate the cost so that the market has the greatest chance of correcting possible errors

· Look for who can most cheaply enter into transactions to rectify errors

IV. Strict Liability

Traditional Strict Liability
· Rylands v. Fletcher (3 cases) - roots of strict liability
· P’s property was flooded when D’s reservoir broke through a mine, with no negligence on the part of the D
· House of Lords found an exception to liability based on negligence in that D had a “non-natural” use for his land

· However, unclear as to what that standard meant
· Most American courts rejected Rylands bc preferred negligence standards
· Brown v. Collins – rejection of Rylands
· P’s property damaged when D’s horses became frightened and became unmanageable through no fault of the D
· Reject distinction between natural and non-natural uses of property
General Principle (for abnormally dangerous activities) – Second Restatement
·  One who carries on an abnormally dangerous activity is subject to liability for harm resulting from the activity, although he has exercised the utmost care to prevent the harm

· This strict liability is limited to the kind of harm which makes the activity abnormally dangerous
Abnormally Dangerous Activities – Second Restatement
In determining whether an activity is abnormally dangerous, the following factors are to be considered:

· Existence of a high degree of risk of some harm 
· Likelihood that the harm that results will be great

· Inability to eliminate the risk by the exercise of reasonable care

· Extent to which the activity is not a matter of common usage

· Inappropriateness of the activity to the place where it is carried on 

· Extent to which its value to the community is outweighed by its dangerous attributes

· This rule applies whether or not the activity is for profit
· Certain activities are so common that they are considered customary despite their danger

· This prevents these activities from being considered abnormally dangerous

Abnormally Dangerous Activiites – Third Restatement
· A D who carries on an abnormally dangerous activity is strictly liabile for physical harm resulting from the activity
· An activity is abnormally dangerous if (a) it creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised; and (b) the activity is not a matter of common usage

· The third restatement is still in draft form, courts often stick to second restatement – but most courts ignore “value to the community” element
· Social value element allowed wide variance based on the judge’s subjective notions
· Scott v. Sheperd – strict liability for trespass
· D threw a lighted squib onto a concourse. Squib was thrown from person to person until it struck P in the eye
· Court maintained action for trespass because considered harm direct and therefore negligence did not need to be proved
· Indiana Harbor Belt R.R. v. American Cyanamid Co. – use negligence when possible
· P’s chemicals leaked onto D’s railroad causing contamination into the surrounding metropolitan area

· P charges that shipping chemicals through metropolitan area is an abnormally dangerous activity so D should be strictly liable for consequences
· Posner rejects strict liability for negligence bc reasonable care could have prevented the accident and the activity of shipping lawful substances through metropolitan areas should not be reduced
· Concedes that strict liability should be used if reasonable care would not prevent accidents or if the goal was to reduce the level of the activity

· Suggests that inappropriate land use is really the neighborhood next to the tracks (cheapest cost avoider)

· Harm within the risk

· Ex. there is strict liability for flammable items bc of risk of fire, so there would not be liability for a flammable item dropped on someone’s foot that injured it
· Prevention with due care

· Negligence should be used over strict liability if the harm can be prevented with due care. If the harm cannot be prevented with due care, then strict liability may be necessary to provide compensation and/or incentivize lower levels of the activity
· Strict liability would bring forward many more cases and result in higher administration costs
· Common usage suggests that society has already done a cost-benefit analysis and decided that the activity is worth its risks
· Why are there such a limited number of cases involving strict liability?

· Regulatory scheme could be taking care of these cases

· Strict liability may be working to make activities safer or reduce the level of dangerous activities
Conversion
· Poggi v. Scott – no intent required

· D was tricked into selling people allegedly empty barrels belonging to P that were actually filled with wine

· Conversion does not require intent or negligence, act creates liability

· Strict liability prohibits D from using mistake or fraud as a defense

· Conversion occurs when a party claims ownership rights of something that is in the P’s possession

· Trespass to chattels occurs when D takes possession of P’s property without claiming ownership of it
· Intent in conversion could affect punitive damages

· Moore v. Regents of the University of California – no property rights to blood
· Ds used P’s blood for commercial profit without his consent
· P not allowed to recover for conversion bc he did not retain property rights over his blood 

· Allowing conversion would be detrimental to socially beneficial scientific research
· Don’t want to reduce the level of this activity

· Conversion would also mean that every scientist who used the cells would be liable

· Legislature should extend conversion to this area if it desires

· Court requires informed consent to disclose personal interests that may affect the P’s judgment

· Protects patient’s right to make autonomous decisions

· Kremen v. Cohen and Network Solutions – conversion extended to domain name
· Cohen tricked D into giving him the domain name of P, which he then used to make lots of money

· D could have been guilty of negligence bc it should have investigated situation more closely

· Issue of whether or not a domain name constitutes intangible property bc CA law required it to be merged into a document. Applies a 3 part test to see if property rights exist here:

· There must be an interest capable of precise definition

· It must be capable of exclusive possession or control

· The owner must have established a legitimate claim to exclusivity

· Allows strict liability in this situation 
· Court not concerned with reducing the level of internet activity
Trespass to Chattels
· Trespass to chattels occurs when D asserts control over P’s property possession interests

· Personal property does not require the same degree of protection as land – it is moveable and there are more ‘self-help’ ways to protect it

· Actual damage or deprivation must be proven in order to recover 
· Intel v. Hamidi – trespass to chattels not extended to emails
· D’s mass emails (up to 35k per occasion) not considered trespass to chattels bc the emails did not harm the actual computer equipment

· Traditional trespass to chattels requires some actual injury

· D removed from his mailing list anyone who so requested

· Spammers could be liable for trespass to chattels if the computers’ ability to function was hampered

· Therefore if Intel had a slow system so emails affected its functioning, could have recovered

· Court says P’s complaints are about the content of the emails, not injury to its personal property

· Epstein argues that server should be like a company’s castle upon which unwanted transmissions are a trespass

· This is rejected bc computers do not consist of real property

· Strict liability here would reduce freedom of communication

· The value of the internet is its openness

· Paradox in that Intel may use technological means to block Hamidi, but has no legal remedy to exclude

· Dissent argues that Intel’s server is its private property so Intel should have the ability to exclude

Nuisance
· Nuisance is substantial and unreasonable interference with the use or enjoyment of one’s land
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Unreasonableness of Intentional Invasion- Second Restatement
· An intentional invasion of another’s interest in the use and enjoyment of land is unreasonable if (a) the gravity of the harm outweighs the utility of the actor’s conduct, or (b) the financial burden of compensating for the harm would not make the continuation of the conduct feasible

· The level of harm from a nuisance must be unreasonable

· Could use a cost-benefit analysis to determine whether or not the nuisance is unreasonable

· Above the de minimum threshold, any level of harm subjects the actor to strict liability

· The basis for liability for nuisance is somewhere between negligence and strict liability 
· Let and let live rule – it is to the advantage of both owners to allow for the ordinary nuisances of his neighbor bc this nuisance will most likely be reciprocated by himself

· Locality rule – the local area must be taken into account when determining when something is a nuisance

· Non-trespatory nuisances include noise, fumes, and vibrations

· Affirmative defenses to nuisance include extra-sensitivity and coming to the nuisance 
· But these are not permitted in the cases below

· Fontainebleau Hotel Corp. v. Forty-Five Twenty-Five, Inc. – light and air not legal rights
· P hotel is trying to enjoin D hotel from building more floors which would cast a shadow on P’s pool
· One must not use his property as to injure the lawful rights of another

· Light and air not considered lawful rights

· Similar to Le Roy Fiber bc land owner granted absolute to use of land even though it injured neighboring land owner

· D’s building allowed bc it serves a useful purpose

· Therefore, doesn’t matter if it was erected out of spite

· Prah v. Maretti ​– exception to light and air

· P allowed injunction from D who wished to construct a house that would block light to P’s solar heating system
· Distinguishable from Fontainebleau bc damages caused were economic and not aesthetic

· Rogers v. Elliott – standard for nuisance = general person
· D operated a large church bell that serious affected P. P’s doctor informed D of P’s condition but D kept ringing the bell and P suffered further damage

· Effect of nuisance is for the people generally, not for particular people

· Using a subjective standard for nuisance would impair industrial development

· P may have been able to recover if D acted maliciously or wantonly

· Ensign v. Walls – coming to the nuisance is not a defense
· D’s business of raising St. Bernard dogs considered a nuisance even though it had been there for years and Ps had moved into the neighborhood in recent years

· Carrying on an activity in a remote area cannot be justified if a neighborhood  now surrounds it

· One cannot erect a nuisance and thereby prevent the development of surrounding land in the future

· The minority view that allows coming to the nuisance as a defense operates as a kind of assumption of risk

· Boomer v. Atlantic Cement Co. – no injunction where costs are too high
· D’s cement plant which caused intangible injuries to its neighbors subjected to damages instead of injunction bc an injunction would impose costs much higher than the injuries to P
· Placing an injunction here would effectively shut down the plant bc the costs are too high

· Dissent argues that injunction should be allowed bc it furthers a wrong for the benefit of its own private interest that is detrimental to the public

· An injunction is worth much more than damages bc an entitlement is worth as much as the D’s profits

· Spur Industries, Inc. v. Del E. Webb Development Co. – no entitlement but awarded damages
· P purchased land on which it developed private homes around a cattle feedlot which new residents complained about

· Court held that D’s feedlot was a nuisance and enjoined it bc development is in the public interest 
· However, P made to compensate D for his loss bc P took advantage of cheaper land values around the feedlot

V. Products Liability
Doctrinal Development

Privity Limitation
· Originally, liability for a defective product was grounded in contract, and privity between the P and D was required in order for the P to recover

· The manufacturer was only liable to the person to whom he directly sold the product (like in Winterbottom v. Wright)
· Justifications of privity limitation:

· Prevents liability without end
· Contract law is better suited to deal with products liability

· Argument that holding manufacturers liable would result in higher prices, and therefore intelligent users would be subsidizing ignorant users who hurt themselves
· Liability for products negligently designed or manufactured was later extended to plaintiffs not in privity with the vendor or manufacturer
· If it was reasonably foreseeable that the product would create a risk of harm if not carefully designed, manufactured, supplied, or inspected; then manufacturers and suppliers have a duty of reasonable care to all foreseeable users in the manufacture and supply of the product
Negligence Standard

· MacPherson v. Buick Motor Co. – products liability for negligence
· P injured when wheel collapsed. D is manufacturer, who could have discovered defect through reasonable care 
· Cardozo says that foreseeability of danger creates a duty to the P
· The manufacturer is under a duty of care to make his product carefully if he knows that the product will be used by persons other than the purchaser

Strict Liability Standard
· Escola v. Coca-Cola Bottling Co. of Fresno – strict liability for product defects
· Bottle of coke exploded in P’s hands, causing her injuries
· Traynor says that negligence is not a requirement for recovery – manufacturer should be strictly liable if his product that has a defect and was not inspected injures someone
· Public policy dictates that responsibility fall to where it will most reduce the risks (cheapest cost avoider)
· Justifications for strict liability:

· Loss minimization – the manufacturer is in the best position to minimize the losses that arise from use of its product through inspection, etc.
· Loss spreading- the D is able to spread the loss and distribute risk. Liability falling to only one individual would be devastating
· Elimination of proof complications - it is difficult for a P to prove negligence in these situations, manufacturer much more familiar with manufacturing process

· Circumvents need for res ipsa loquitur
· Corrective justice – responsibility should fall on the one who created the risk, not on the innocent victim

· Limitations to recovery:

· Normal and proper use of the product (no contributory negligence)
· Product was in same condition as when it left the manufacturer
Special Liability of Seller of Product for Physical Harm to User or Consumer - Second Restatement
· One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm caused to the ultimate user if:

· (1) The seller is engaged in the business of selling such a product, and

· (2) It is expected to and does reach the user or consumer without substantial change in the condition in which it is sold 
· This rule applies even though the seller has exercised all possible care in the preparation and sale of his product and there is no contractual relationship with the seller
· The rule does not apply to occasional sellers of products

· The seller is not liable if he delivers the product in a safe condition and it is mishandled

· A product is not defective if it is safe for normal handling

· The product must be given directions or warning if it there is a potential for danger

· Some products are unavoidably unsafe, like vaccines

· These products are not unreasonably dangerous if they are accompanied by directions or a warning

· Contributory negligence is not a defense if the negligence consists of failing to take precautions against the defect
· Assumption of risk is a defense 

Liability of Commercial Seller or Distributor for Harm Caused by Defective Products - Third Restatement

· One engaged in the business of selling or otherwise distributing products who sells or distributes a defective product is subject to liability for harm to persons or property caused by the defect
Defects
Categories of Product Defects – Third Restatement 
· Manufacturing Defect – a product contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product
· Defective Design – a design is defective when the foreseeable risk posed by the product could have been reduced by a reasonable alternative design
· Inadequate Instructions or Warnings – the omission of instructions or warning makes a product unsafe if the foreseeable risks of the product could have been reduced by those warnings
Manufacturing Defects
· Casa Clara Condominium Assn, Inc. v. Charley Toppino & Sons, Inc. – no torts for economic losses

· D’s concrete was defective and cracked in condominium homes

· Court refused to allow tort recovery bc damages were purely economic, meaning that the defective product only damaged itself, and recovery could be had through contract damages 
· This is the majority view in the United States

Design Defects
· Castro v. QVC Network – tests for design defects
· P purchased a roasting pan from QVC which alleged that it could roast a turkey, but was not designed to hold that weight and P was severely burned
· Court uses two tests to tell if the design was defective:
· Consumer expectations test - does the product meet the minimum safety standard that a reasonable ordinary consumer, using the product as intended, would expect? (implied warranty)
· Risk/utility test – do the benefits of a product outweigh the dangers of its design?
· P recovers under consumer expectations test
· Need to show available alternatives for design defects, state of the art determined at time of sale

· Court uses same tests in Barker v. Lull Engineering Co. 
· Subsequent improvements are not allowed as evidence that a design is defective bc this would be a disincentive for manufacturers to improve their products
· Risk/utility test looks like negligence– there are elements of hand formula and reasonableness 

· Distinguishable from hand formula bc it looks at all available information instead of just the behavior of the manufacturer
· Some states adopt either consumer expectations test or risk/utility test, others use both or one or the other depending on case
· Dual purpose test – makes a distinction between the purpose that is the customer’s expectation and other useful purposes of a product

· Ex. Jeep that is marketed for every day use and easily flips, but is good for off-roading

· Argument that consumer expectations and risk/utility test should not be different bc the utility should be to the customer and not within the product itself

· Potter v. Chicago Pneumatic Tool Co. – court chooses consumer expectation test over an alternative design test bc the latter puts excessive burden on the P and in some instances, an alternative design may not exist even though the product is defective
· Halliday v. Sturn, Ruger & Co. – P tried to sue gun manufacturer bc the gun failed to incorporate designs that would prevent use by children
· P not allowed recover bc injury was due to his own negligence
Failure to Warn
· MacDonald v. Ortho Pharmaceutical Corp. – exception to learned intermediary defense
· P sued manufacturer of oral contraceptives for failure to warn of “stroke” even though it warned of cerebral artery blood clots, claims she would not have used the pills had she been warned of stroke. But she already had a stroke… sounds like hindsight bias
· General rules is that there is no duty to directly warn the consumer when there is a learned intermediary
· However, exception given for birth control bc physician has a passive role in prescribing the pill and only sees the patient annually
· The fact that the warning complied with FDA warnings does not bar recovery bc it is only evidence against liability but not conclusive
· Dissent argues that learned intermediary is a better tool to warn bc manufacturers are not equipped to give individualized warnings
· Restatement says a warning for a medical device or drug is not adequate if it is not provided to a doctor who is able to reduce the risk of harm or to the patient when the manufacturer knows that the doctor is not in a position to reduce the risk of harm
· Justifications for learned intermediary rule:

· Consumer may not be able to understand warning

· Consumer may not have primary responsibility for the ultimate decision

· Better to provide the full information to the physician, who can then individually tailor  a warning with info relevant to the patient
· Argument that vaccines should be treated differently than prescription drugs bc they have a very small risk of harm but have much higher benefits to the public
· Hood v. Ryobi America Corp. – problem of warning dilution
· P injured himself when he removed the guard from his saw. Even though there were warnings, P claimed that warnings should have spelled out the consequences of removing the guard
· Court holds that manufacturer did not have to give more detailed warnings bc too much information would ruin the point of a warning
· No duty to warn when risk is common knowledge
· As in P who tried to seek recovery from drinking vodka for 20 years
· What needs to be included in warning? Similar test to design defects: look at consumer expectations and cost/utility of additional warning

· Problem with consumer expectations: hindsight bias

· Problem w/utility of additional warnings: information overload/warnings dilution
· Liriano v. Hobart – exception to obvious danger defense
· P was injured by meat grinder whose safety guard was removed
· Manufacturer is in the best position to know of foreseeable misuses

· Here, there were known occurrences of the same misuse

· Court says that D did not just have duty to warn of danger, but also to give alternatives 

· Therefore, warning should have said to put the guard on for use

· Without alternatives, P may have had to use the machine despite the danger
· Court takes into account all circumstances – P was only 17 and new to the country
· Therefore, danger may have not been obvious to him
· P did not have to prove that the lack of the warning caused the harm. Bc D’s act was wrongful, burden on D to prove that there was no causation
· Harm caused was within the risk, like in Martin v. Herczog
Plaintiff’s Conduct

· Daly v. General Motors Corp. – comparative negligence applied to products liability
· P died when he struck the metal divider, but alleged that car door was defective bc opened during the collision
· Court applies comparative negligence bc damages should be in proportion to fault
· Strict liability with contributory negligence completely bars a P from recovery, where comparative fault allows some recovery
· Manufacturers would still have the incentive to produce safe products bc it is still partially at fault
Regulatory Compliance/Preemption
· The regulatory compliance defense is not usually dispositive of innocence, just gives evidence that the D is not negligent
· Negligence per se is the flipside of the regulatory compliance defense
· The agency’s standard could be used either as a floor or a ceiling
· In McDonald case, FDA says its standard is a floor, so states can have higher standards
· Today, FDA standard is used as a ceiling to preempt state tort actions
Federal preemption
· Preemption is based on federal statutes and gets its power from the Supremacy Clause
· Congressional laws trump applicable state laws
· Stronger than regulatory compliance defense bc is decisive, not just evidence
· The FDA files amicus (friend of the court) briefs to show its reasoning in various cases
· Congress created the Consumer Products Safety Commission to regulate food, drugs, and household products
· This takes power away from the tort system
· There is express and implied preemption
· Implied preemption looks at Congressional intent, governmental agency views
· Field preemption- area has been so heavily regulated that it is impliedly preempted
· Conflict preemption- federal gov. says one thing and the state says something else
· Obstacle preemption- state law would frustrate the goals of the federal gov.
· Geier v. American Honda Motor Co. – obstacle preemptions
· P tried to bring suit against Honda for not having air bags, but federal transportation standard provided that not all vehicles that year need have passive restraints
· The act did not expressly preempt the suit bc it had a saving clause which allows some common law cases to be brought
· However, this suit still found to conflict with the act bc intent of the act was to allow for a range of different restraint devices  (obstacle preemption)
· Private rights of action should not be permitted if they undermine federal policy
· Colacicco v. Apotex – conflict preemption
· Husband brought suit against drug company alleging that inadequate labeling lead to suicide of wife
· Tort claims found to be impliedly preempted bc the FDA controls the contents of the drug labels and decided that the connection between the drugs and suicide was not substantial enough to put on a label
· Claims against generic drug manufacturer also preempted bc under FDA regulations, required to have the same warnings as the brand name
VI. Damages

Compensatory Damages
· Objective of compensation is to give the P the equivalent in money for the actual loss caused by another
· Under corrective justice theory, damages should place the P in the same position she would have been in had the harm never been done

· In extreme cases, no amount of money can serve that function

· Under deterrence function, damages are the price the D pays for engaging in a certain activity

· The level of damages could result in the over or underdeterrence of an activity
Pecuniary/Economic Damages
· Damages for monetary losses, biggest categories are medical expenses and lost wages
· Calculation of these damages is not necessarily easy, factors to take into account:
· Future damages that are uncertain

· Structured settlements can reduce the uncertainty of future lost earnings and medical expenses

· Life expectancy

· Inflation, interest & discount rates
· The value of the same amount of money is worth more now than later

· Mitigation of damages

· Previous v. future wages

· Should try to predict what future wages would be – especially troublesome to determine for children

· How should people be subclassified? I.e. using female tables for females would result in systematic undercompensation
· Chamallas article – using blended tables could further deterrence bc Ds would have to compensate equally regardless of gender or race

· Under a corrective justice theory, it would be better to use more subcategories to get a more accurate result

Nonpecuniary/Non-economic Damages
· Encompass injuries that are difficult to quantify, including pain and suffering (worry, anguish, grief) and loss of enjoyment of life
· McDougald v. Garber – loss of enjoyment of life requires awareness
· P denied nonpecuniary damages for loss of enjoyment of life bc she was in a coma
· Reasoning is that damages are for compensation, not punishment of D

· Paradoxical result that P with more brain damage would have less recovery, but this is consistent with compensatory function of damages

· Pain & suffering and loss of enjoyment of life placed into one category bc they overlap and are based on the legal fiction that money can compensate for these losses
· Per diem rule – could reduce the difficulty in valuating nonpecuniary damages by breaking down the damages per day
More on Damages
Contingency Fees
· Pros of contingency fee system:
· Allows P to bring claims that they would not be able to bring without it
· Cons of contingency fee system:
· Sometimes allows lawyers to take huge chunks of P’s recovery
· Especially unfair when settling easy cases
· Gives incentive for lawyers to seek out cases with promise of large damages
· A fixed fee creates the incentive for a lawyer to put in minimal effort, whereas an hourly fee creates the incentive for a lawyer to lag
Fee Shifting

· The largest item in any litigation is attorney’s fees, followed by expert witness fees
· Attorney’s fees are rarely awarded unless can prove that other side brought suit maliciously or frivolously
· The P will only litigate if the expected return is greater than the expected cost
Collateral Benefits
· P’s insurance should not be reduce damages bc this only creates equity between the insurer and the P, while the D still needs to compensate P for wrong
· Subrogation and reimbursement prevent double recovery by the P by allowing parties giving collateral benefits to recover their expenses from the damages awarded
· An insurance company cannot recover through subrogation from the wrongdoer if the injured does not recover
Wrongful Death and Loss of Consortium
· Vindicate the relational interest of the P to the person injured or killed
· Irony that it is cheaper for a D to kill his victim than injure him for life
· Loss of consortium universally extended to a wife or husband, and many states extend it to children
Punitive Damages
	Purposes of Punitive Damages
	Negatives of Punitive Damages

	· Deterrence 
· Deterrence when wrong is concealable
· Societal disdain
· Prevents violent self-help
· Relives criminal system
· Additional compensation
· P as private attorney general for the compensation of the public
	· Overdeterrence
· Windfall to the P
· Rejection of cost-internalization (Hand Formula)
· Overcompensation
· More appropriate for criminal system
· Multiple punishments for the same conduct
· Due process prevents excessive punishment
· Wide variations due to too much discretion given to the jury


· The D reasonably engaging in cost-benefit calculations to valuate human life usually results in larger punitive damages than if there was no analysis at all
· The assessment of moral outrage goes against the cost/benefit analysis of the hand formula bc Ds are punished for making these assessments that the tort system encourages it to do
· Should the D’s wealth be taken into account?
· For deterrence to be effective, the penalty should make an impact
· Wealth may also be taken into account to make sure a D isn’t penalized into bankruptcy
· A D’s wealth would allow it to put on a stronger defense
· Appellate court has de novo review for punitive damages but only abuse of discretion for compensatory 
· State Farm Mutual Automobile Insurance Co. v. Campbell – appellate review of punitive damages 
· P awarded $145 million punitive damage award for bad faith dealing with insuree 
· Huge award due to low probability of detection and nationwide abuses
· Courts considered three elements to review punitive damage award:

· Reprehensibility of D’s misconduct – most important

· Difference between punitive award and P’s actual harm
· Comparison to fines in similar cases
· Standards taken from BMW v. Gore, the first case to reduce a punitive damage award

· Court says that a ratio between compensatory and punitive damages exceeding single digits is unlikely to comport with due process

· However, Posner justifies a punitive damage award 37x higher than the compensatory award in Mathias v. Accor Economy Lodging
· Here, compensatory damage was low compared to reprehensibility of harm

· Suggestions for punitive damages reform:

· Make a distinction between first time and repeat offenders

· Give juries better instructions to get more consistent results

· Have a punitive damages only class action

· Build into excessiveness review past damages that have already been paid

· Allocate some of reward to societal benefit to avoid P windfall

· In Dardinger v. Anthem Blue Cross, court arbitrarily picks a charity to give it to

· Could set up a fund for others who were harmed or give it to the state
· Sharkey recommends societal damages approach through fund which others harmed by the D’s actions could collect from
