TORTS

Functions: corr justice (rectify moral imbalance), opt deterr, loss distrib (tort or ins?), compen (more of a benef effect than a goal), redress of social grievances 
· 4 reform suggestions to reduce bogus cases: (1) pay for perf after victims collect, bid by reverse auction; (2) no piling on govn’t crackdowns; (3) greater pun for wrongdoing; (4) specialized tribunal (special health cts w/no emotional or punitive damages, & no jury?)
The Vanishing Trial: shift in focus from presiding over trials to managing dispute resol = fewer trials
· less jury trials means less opp for trial judges to interp organic law of state
· vanishing juror  is a threat to fair trial: reform empl & salary prot, adopt one-day/one-trial sys, aid juror compreh thru note-taking, improved instrs

· intentional torts: intent (disting btw intent to harm, & to perform act, see Vosburg), act, caus, damages

· negligence: duty, breach, causation, damages

· SL: act, causation, damages

I. INTENTIONAL TORTS

A. Physical Harms

1. Battery
Vosburg v. Putney: eggshell skull rule
· intent to act in a way subst certain to cause harm is battery, unless implied license, where intent to harm is nec – ie, if kicking to get other’s attn was routine, P took risk of accid harm & case ends at 2nd stage
Garratt v. Dailey: knowing harm is “subst certain” to occur
· 5 yr old boy pulls chair out from arthritic lady – subst certain harm, no AoR by P, so p.f. case satisf
· Res (3rd): person intent causes harm if done purposefully, or knowing harm is subst certain to occur – but what about constr proj where boss knows some worker is likely to be inj?
White v. Univ. Idaho [piano fingers]: nonconsensual contact qualif as battery; no AoR by host
(a) Defenses to Battery
(i) Consent
Mohr v. Williams [ear surgery]: unauth act, w/o justif circum, is a battery
· for damages, jury weighs char & extent of inj, nature of malady, benef nature of op & good faith of D
· now docs use consent form, but informed consent is nec – just b/c patient waived rts, she may not have understood what it was doing (see Canterbury, Pepper)
Hudson v. Craft: incentive effects of holding promoter liab in mut combat cases
· majority rule: ea can hold other liab for inj – contrary to AoR, unclean hands; encourages mut combat, but may moderate attacks
· minority rule (Res): proper assent to (criminal) invasion prevents it from being tortious (AoR)
· exception occurs when law is designed to protect a class of persons regardless of their consent – ct believes case fits in here, and allows recovery agst promoter
Hart v. Geysel: like Res., consent is a def – wd deter rational boxers (concerned about being inj), but not overconfid (no need for damages) or gratuitous infliction of harm
· cheapest cost avoider – if you allow boxer to bring c/a agst promoter, you deter promotors, which has a bigger effect on prize fights
(ii) Insanity
McGuire v. Almy: insane D is liab for tort if intended to do phys act – part deterr
· why: (1) as btw 2 innocents, damages shd be borne by injurer (corr just); (2) induce caretakers to control person (econ deterr); (3) concern of false claims of insanity

· since P was paid caretaker, why not AoR? – intentional harm diff than neg in Gould?

(iii) Self-Defense & Defense of Others
Courvoisier: self-def det by reas person std, not whether an actual assault was repelled
· incorr jury instr: “if P wasn’t assaulting D…” – excludes full consid of self-def: of conduct of those who started fracas, their effects on D & whether D confused P w/them
· self-def is a complete defense, but you can only resist proportionally
· Res: 3rd party def avail in any sit where that person cd use self-def; but this seems a bit broad b/c 3rd person may not have all info “victim” has

2. Trespass to Land
Dougherty: any unauth entry, w/o a valid def, is a trespass – but amt of damages dep on inj
· pretended ownership (by surveying land) isn’t justif as a mistake – it aggravates the wrong

a. Use of Deadly Force in Protection of Property
Bird v. Holbrook [spring gun, tulips]: proportionality req in def of prop
· Posner’s econ arg reframes case: activities engaged in are legit (growing tulips, retrieving bird) but they clash & can’t coexist – usu torts are looked on as A acts on B (cf. Holmes’ dissent in LeRoy Fibre)
b. Defense of Privilege
Ploof v. Putnam: necessity is a def to trespass, owner can’t keep such person off prop
· priv nec creates bilat monopoly (D cd extort P) – also lengthy barg exposes P to cont harm
· exs of necessity as def to trespass: traveller passing around obstructed highway, entry upon land to save goods from being lost/destroyed; but doct applies w/special force to saving life

· wd P have rt to use force to resist servant unmooring his boat? – yes, he can resist in proportion to what’s at stake – but dock owner doesn’t have to help P dock – compare to (non-)duty to rescue
· Mouse’s Case: can sacrifice pers prop of another to save lives – gen ave contrib has everyone bear loss (pro rata), an incentive to min aggreg loss

Vincent v. Lake Erie: def of necessity is an incomplete priv – need to pay damages, but not for trespass
· D’s ship was moored to P’s dock to unload cargo; storm, D attaches stronger cables; dock is damaged
· why incomplete priv? – just b/c you can dock there, was prop interest transf from dockowner?
· does it matter if sailor had to pay damages or dockowner pay damages, if both know ex ante? –dock cd charge more based on prob of storms & damage, so costs are passed on to sailors
· want to make sailors take eff precautions – they’re cheapest avoider, not dock owner
· how is Courvoisier inconsistent w/Vincent – in Vincent, injurer has to pay damages, while in C, self-defense is an absolute defense
· reconciling the 2 cases: both allow a proport action to prot out of nec, in C this was shooting attacker, & in V it was mooring boat during storm; both make cheapest avoider bear loss
· trolley prob: once brakes fail, turn wheel and kill 1 person or continue straight & kill 5? for doctor, shd he take organs from 1 healthy person to save 5 that wd o/w die?

· incentive effects of SL (and seq nature): driver tries to reduce deaths upon emerg, & checks brakes for preven; but doc won’t be able to attract (non-terminal) patients

B. Emotional and Dignitary Harms

1. Assault [appreh of inapprop touching (threat of battery)]
· I. de S. [tavern door, hatchet]: must be an “imminent” harm that is appreh; emot harm not tethered to battery attempt
· Hannaford: assault depends on appreh created in mind of assaultee, not secret intentions of assaultor b/c ea of us shd feel secure agst personal harm (but threat of future inj isn’t assault)

· Res (2nd) §21: disting “appreh” from “fear”: it’s not nec to believe the contact won’t be prevented

· Tuberille [if it weren’t assize-time]: not guilty of assault b/c decl was that he wdn’t use force agst P – want to prevent escalation of combat from small insults
2. Offensive Battery
Alcorn v. Mitchell: offensive battery: offends dignity, ct stresses malice
· liab for battery when A acts intending to cause harmful or off contact or imminent appreh thereof, & an off contact results – knowl contact has taken place is not nec: kissed while asleep qualif
· ct takes into acct D’s wealth for damages: needs to be suff to deter retaliation in future

3. False Imprisonment
Bird v. Jones: diff btw confinement & mere loss of freedom
· blocked from moving in one dir isn’t impris – can leave, not restrained w/in limits set by another – don’t confound impris of the body (confinement) w/mere loss of freedom
· dissent: restraint of another doesn’t cease to be impris b/c he finds some means of escape
· Res: basis of liab is usu D’s intention to confine P, but if P suffers major phys harm from imprisonm, ord neg principles take over
a. Defense of Probable Cause
Coblyn v. Kennedy’s Inc. [old man, store]: restraint must be in reas manner, time, grounds
· any demonstr of phys power avoidable only by subm is an impris; same if restr by fear of personal diff (honesty harmed if he’d imm left)

· stat: not false impris if detained in “reas manner for reas time” & reas grounds of suspicion

· ct uses obj reas person rule to det whether grds of suspicion were reas – subj std wd allow loss of freedom upon any honest suspicion
· notice how neg comes into this intentional tort on the def side to see if there were “reas” grds
· woman impris on yacht shows it doesn’t matter how luxurious is place of confinem
4. Intentional Infliction of Emotional Distress (IIED)
Wilkinson [joke, broken legs]: emot damages not parasitic on other torts, but req “outrageous” conduct
· ct asked (1) was nature of act s.t. likely effect is known, so intent imputed; (2) prox cause – was effect of act too remote to be actionable?
· Res (2nd): liab for emot distress only where it’s “severe” & D’s conduct was “extreme and outrageous” – tortious or even crim intent not enough – must be safety valve to blow off steam

· Res (3rd) incl “recklessly” causing emot distress to incl practical joke case

· ct in Siliznoff found that threats of future harm, though not a tech assault, est a c/a when they’re an intentional means on infliction mental suffering
· non-outrageous insults made w/specific knowl of person’s vuln are treated diff than insults which hurt a person you didn’t know was so fragile

· free speech req limits IIED somewhat; other sanctions used: social pressures, statutes (ie, anti-discrim)

II. NEGLIGENCE [duty, breach, causation (in fact and prox), damages]
· est neg: reas person, foresee risk, HF, custom, stats/regs
A. Duty/ Breach
1. “Reasonable Person” Test of Negligence
Holmes, The Common Law
(in favor of neg, not SL, b/c of fault/prevention – obj reas person std)

· if no foresight cd’ve prevented them, D isn’t to blame – a choice w/concealed conseq is no choice at all
· rule that law gen det liab by blameworthiness, is subj to limit that minute diffs in char aren’t allowed for – a certain ave of conduct among people in society is nec
· when a man has a defect which all can recog as making certain precautions imposs (ie, blindness), he won’t be answerable for not taking such precautions
· see Fletcher: blind P must use care ord prudent person sim afflicted wd exerc
age: 

· Roberts v. Ring: subj std for young P for self-prot only; obj o/w – contrib neg a factor
· if beginners have lower std, encourages some who might o/w abstain – those inj’d pay price

· so gen rule is same std for all – except AoR (driving instr) 
· Daniels v. Evans: in adult activities, minor judged by adult obj std
· why presumed: can’t tell if approaching car contains a minor, & so can’t take precautions

· what are adult activities: hunting, skiing, boating? – licensing: it’s dang & only for adults
insanity:

· Breunig: insane person held to obj neg std b/c of foreknowl
· why: (1) as btw 2 innocents, damages shd be borne by injurer (corr just); (2) induce caretakers to control person (econ deterr); (3) concern of false claims of insanity
· not neg if unable to control own conduct thru no personal fault (ie, fainting, seizure – w/o foreknowl)
· AoR disting Gould (no liab to caretaker) from Breunig: drivers don’t undertake risk for wage premium
gender
· reas person std only: Tucker v. Henniker: “reas woman” std is not prescribed by law
· Ocheltree: rejects reas woman std as stereotyp; dissent & en banc maj find std ok in lim circum of harass b/c of sex (disprop demeaning)
· reas woman as lower std: (note both were stds for contrib neg, which were diff than neg anyway)

· Daniels v. Clegg: wd make men drivers bear disprop loss & encourage women (who “can’t’ meet reas man std) to drive – affects activity level (if women intrins less skillful), but may also affect duty of care, as women/beginners can learn to drive
· Eichhorn: common carrier owes duty to reas woman – D knew it had to provide for safety of all types of passengers – cf. Fletcher (blind man, all can see & take precautions)
· reas woman as higher std: Asbury: NOT reas woman, as here she’d be held to higher std for wearing long skirt b/c of a supposed lesser ability to take care of themselves
2. Hand Formula/ Calculus of Risk
Carroll Towing Co.: HF: omits usu cautions of info costs & measurem probs)
cons:

· commensurability probs: ie, “life is priceless” – but we make prob tradeoffs everyday – see car speed
· measureability probs – HF shd use societal values, but easier to use priv costs & benefs – harm to self shd be factored in – o/w there’s lower incentive to take care b/c L wd be lower than actual loss

· risk neutrality is assump of HF, but if most are risk averse, more care taken than eff to avoid damages

· trans costs of calc HF ea time instead of easy-to-apply rule like SL
pros: only take approp amt of care, consistent & unbiased applic, helps D predict ex ante, 
Andrews v. US Air: special duty rule for common carrier, so no HF
· heightened duty of a common carrier: “utmost care,” “vigilance of a v. cautious person” 
· why: common carriers have a monopoly, so lesser market choice of safety; you surrender yourself into care of common carrier

alts to HF:

· foresee danger – Holmes: if above PL threshold, liab regardless of cost of B – can be less strict than HF in low-risk cases, ie, where PL low (not foresee) but B is ~0, HF says neg
· community expectat – social understandings & norms on how people act

Stone v. Bolton, (App. Ct.): uses foresee (PL): irrel to consider whether any poss precaution (B) cd’ve stopped flight of ball – D’s cd’ve not used site if no prot measures poss (activity level change)
Bolton v. Stone, (House of Lords): even if PL meets foresee threshold, P must be “subst” 
Judge & Jury/Rule or Std
Holmes, jury derives rule from daily exper, where facts repeat, judge can apply rule w/o jury
· helps reduce erratic verdicts, which wd encourage settlement (and decrease trans costs) 
· hindsight bias (events that occurred are seen as more likely) may infl det of whether level of care was reas, b/c judge or jury already knows it proved inadeq to prevent inj

· rules to avoid the bias: when reliable ex ante assessm is avail (ie, custom in med malp) cts rely on it, & subseq remedial measures are inadmiss as evid of neg

Baltimore & Ohio R.R.: Holmes lays down rule based on exper
· Q of due care is gen left to jury, but we’re dealing w/rule of conduct, & when it’s clear it shd be laid down for all by the cts
Pokora v. Wabash Ry.: Cardozo says it’s too fact-specific for a broad per se rule

· rules of prudent conduct are decl at times by cts, but they’re taken over from facts of life

· shows the need for caution in framing rules of behavior as rules of law – esp when they didn’t emerge from a background of exp, but are artific developed & imposed from w/out
3. Defining Reasonable Care Through Industry Custom

· pros: good for consensual sits, reduce uncertainty & admin costs of applying neg, less hindsight bias

· flexible, allows changes, not tethered to HF or reas pers

· market forces can encourage Co to use higher care – can then advertise & charge a premium
· cons: bad for stranger (doesn’t have say in format of custom), indus cd lag behind, how to find one custom? diff gradations of “consensual”?
Titus v. Bradford, Co.: endorses custom shield as measure of reas – also AoR in consensual sit
· unbending test to det “reas safe” is ord usage of busin – juries shdn’t set stds which control busin

· AoR – unlike stranger sit, in a consensual rel, presumably market can control unwanted risks by paying workers premium for taking job – if premium demanded is too high, Co will take more precautions

· but in Mayhew, ct rej custom shield and doesn’t even allow custom evid for of fear of infl 
· why not AoR, as in Titus? – ind contr diff than empl? – cf. diff treatm for vic liab
The T.J. Hooper: cts, not indust custom, will define duty
· trial ct showed strong defer to custom as a sword, saying radios had become common usage
· Hand: a whole calling may have unduly lagged – it can’t set its own tests, cts must say what’s req

· why did Hand choose this case to say custom shdn’t be deferred to? – easier to do in sword case
Lucy Webb: viol of internal rules not p.f. evid of neg, but can be consid by jury, and hospital can show its stds are > due care, or unrel to patient safety
· but when D advertises high level of care it exerc cf other hospitals, shdn’t it be held resp?
Custom is still a strong std in Med Malp – except informed consent
· typ med malp std: must use deg of skill normally possessed & used by doctors in sim circum

· liab is not det by poor outcomes – SL rule req ins agst all adverse outcomes wd be expensive

· specialized duty – patient is at behest of doc (cf. common carriers, Andrews)

· caus diff: patient is coming to doc when there’s already a prob

· types of med malp: duty to disclose, neg in treatm; intentional torts, like battery (wrong ear in Mohr)

· who to bring them agst: direct actions agst hospital, doc, nurses; vicarious liab agst hospital

Lama v. Borras: uses nat’l custom (training, board cert, inspire) instead of locality rule (but 1 doc town)
· Puerto Rico p.f. case for med malp: 1. med custom; 2. failure to follow custom; 3. causal rel
· 3. cause in fact –when doc neg exposes patient to surgery w/foresee risk, doc is liab; prox cause – experts said in many cases conserv treatm wd’ve made surgery unnec

· Helling v. Carey: (short-lived) rej of customary std for med malp – concurr opin urges adoption of SL: so costs are alloc w/some certainty – a compen fn 

Canterbury: refuses to accept customary std for disclosures – informed consent req – uses obj test
· doc’s disclosure is crucial cond of inf consent – excep for emerg or where comm of risk detrim to patient
· scope of disclosure: not det by customary med practice, or by subj test, but whether reas person wd attach sig to risk in deciding whether to forego surgery, and (since caus is nec) wd decline treatm
· expert testim not nec, lay witness test is suff – but majority view req P to present expert med evid on disclosure, thus reinstating cust stds
· subj std wd be closer to concerns w/ind autonomy; but ct doesn’t use subj std: worries about hindsight bias; diff to admin – there’s a danger in taking ind auton too far, at expense of greater patient health

Med Malp (Tort):
· Pros: most claims lacking evid are denied comp; info forcing – better ex ante comm b/c it lowers liab risk by giving patients more realistic expectat; conting fees make lawy like private AGs working to ferret out neg; anesthesia ex shows tort sys can work (given proper incentives)

· Cons: adds to info deficits by not admit errors; overdeterr, ins premiums rise; but also underdeterr: only 3% of neg result in claims; high loading costs, admin costs eat up much of compen; secrecy of settlems
Reforms:

· capping non-econ (pain & suffering) damages: providers recv benefits w/o improving main probs (error reporting & error corr) – better wd be dir rewards for improvem

· caps push lawyers to patients who have larger econ damages than to bad injuries

· but crossover effect may dampen intended effects of caps – med malp damages malleable
· no-fault: like workers’ comp – some sys use grid of compen events (which req huge front-end cost)

· what is a compensable event? – how to tell diff from a well-performed op that didn’t prevent all injuries? do you have to resort back to fault (neg)?
· contr-based liab: consensual sit & patient pays for diff stds & levels of care wanted

· non-adversarial “health cts” wd quickly  compen patients who’d exper avoidable injuries – discards diff & costly task proving neg – but experts may lose sight of larger issues, become co-opted, etc
4. Establishing Negligence Through Statutes or Administrative Regulations

· pros: nec so jury’s decision isn’t inconsis w/legis; sets duty more concretely like custom

· cons: how to det stat purpose; overdeterr if stat has approp penalty; danger of looking like SL
· for private rt of action: 1. class of persons/victims; 2. class of risks

· scope of persons stat is designed to protect – ie, Stimson, was wt limit on vehicles on street meant to prot nearby building owners from their pipes being broken?

· for scope of risk, see Gorris: “contagious diseases act” not designed to prevent sheep on ship from being washed overboard

· recent use of stat purpose doct in Matlock: selling cigs to kids didn’t create priv rt of action for fire, b/c stat was designed to prevent addiction, not fire

· SC has taken a restrictive view of avail of fed relief – see preemption
· Cort v. Ash factors: (1) stat was enacted for especial benefit of P’s class? (2) leg intent to create/deny such a remedy? (3) consistent w/underlying purpose? (4) is c/a concern of states, so it wd be inapprop to infer c/a solely on fed law?
Martin v. Herzog: stat viol, w/o an excuse, is neg per se – unlike custom, which is just “some evid of neg”
· Cardozo: omission of lights on buggy was a wrong, & being an unexcused wrong, was a neg wrong

· caus in fact: victim is w/in class aimed to prot; type of accid designed to prevent occurred
· viol of stat only shows breach of duty, still need caus – no private rt of action agst person driving w/o lights unless an accid occurs

Tedla: emphasizes excuses to stat viol as neg per se
· ct didn’t apply Herzog; Res (3rd) accepts Tedla, finding excuses for viol for nec, emerg, incapac – stat c/a shd be judged by neg not SL stds – did actor exerc reas care in trying to comply w/stat
· licenses: mere lack of a driver’s license isn’t dispositive evid of neg – need to disting btw failure to renew license & failure to pass driving test; only an admin req, not breach of duty 

· prox cause: D left keys in unlocked car, agst stat, and was held liab when thief neg ran over P b/c stat was interp as intending to prevent such conseq by req locked cars – chain of causation
· what about stats not in force? – Clinkscales: failing to stop at stop sign erected pursuant to a defective stat was nonetheless neg per se – in Hammond, a subseq enacted stat, provided “strong support” for neg
Uhr [school, scoliosis]: less willing to find stat viol neg per se when complex admin enf scheme
· regs are often enacted w/expectation that licensing auth will exercise some judgm in applying gen rule to specific case – invoking neg per se wd rob admin of flexibility

· 3 factors: class of persons, class of risks; ct adds 3rd prong – “consistency” w/complex admin scheme

· incentive effects: private rt of action may provide better deterr, unless program collapses under its wt 
5. Special Duty Issues
a. Affirmative Duties [duty to rescue, gratuitous undertakings, special rel, landowners]
· what is source of duty/oblig; what is the content of the duty?

i. No Duty to Rescue

Buch: classic no duty to rescue, esp for trespassers
· ct draws parallel btw not warning adult of secret dangers & not warning infant of open dangers he can’t appreciate – but adult knows he’s trespassing & takes approp measures, unlike 8yr old

· no req to maint a fence around an open pit – but says enticem, setting traps an exception (Holbrook)
Eddingfield: no special rel, no duty to rescue
· alleged wrongful act was failure to enter contr of empl – but doc not req to provide service to all who applied – even though as family doc, he got benef of family’s “easy” busin when no trouble

Ames: not interv when one can do so w/little inconv, and great bodily harm results, shall be pun crim and made to pay compen 
· Epstein: what are limits? – charity asks for $10 (insig amt) or else child overseas will starve
· Posner: b/c of high trans costs of society gathering (why not use legis?) cts cd impose tort liab as a means of carrying out parties’ orig desire, as a quasi-contr

· Feminist Th: death/harm to a human seems more imperative that any poss infringement on ind auton 
· Hyman: looking at 3 states that have stat duty (RI, MN, VT), there’s no indication that imposing a duty to rescue has any effect whatsoever on impetus to perform a non-risky rescue 
ii. Gratuitous Undertakings

Moch v. Rensselaer Water Co.: misfeas/nonfeas heavily relied on to limit duty
· water contr w/City at rate of $42.50/yr/hydrant; fire spread b/c D didn’t supply suff pressure 
· breach of contr: for so trivial an award, promisor won’t be deemed to AoR so overwhelming
· tort: ct finds it “at most a denial of a benefit,” not commiss of wrong – o/w wd unduly extend liab

· Moch has recvd a chilly reception outside of NY: Doyle case in Pa held 3rd party benef’s to be all those w/in foresee orbit of risk of harm – but NY cts have followed it, see Strauss (ConEd and control liab)
· Res §324A: one who undertakes to prot 3rd person is liab for phys harm from failure to use reas care if: his failure increases risk of harm, or harm suffered b/c of 3rd person’s reliance

iii. Special Relationships

Tarasoff: special rel exception, w/scope going outside rel
· ct: no duty to confine, but therapists had duty to warn b/c of special rel; police had no special rel
· source of the duty? – special rel btw psych & patient; scope of duty? – not just to prot patient, but to prot others? only those specif identified by patient?

· AMA filed amicus brief b/c lack of confid wd be detrimental to mental health & recup of patient – plus, there’s controv over whether docs can predict whether danger will occur

· is this consistent w/no duty rule? – what probs don’t arise here that wd in a blanket affirm duty rule?

· see below for duties of landowners, b/c they’re quite similar 

b. Duties of Owners and Occupiers of Land

Robert Addie: trad common law “rigid” tripartite categories
· invitee – highest duty: take reas care that premises are safe

· licensee – lesser duty of not having any concealed dangers

· trespasser – P comes on premises at own risk, but D can’t act to harm (ie, Bird v. Holbrook spring gun) – 2 broad exceptions to “no duty”: wilful acts, attractive nuisance

· ct didn’t want landowners to have to put fences up to avoid liab, but an analogy to adverse poss cd be made based on how so many people & children used field – pronounced tolerance may be permission

· “willful & wanton” exception – DeBeve: subletting illeg; defective screen, infant fell – D guilty of “wilful & wanton miscond” in ignoring stat oblig to replace screen – although stat was to keep bugs out, ct implied “keep young children in” – see stat purpose doct
· attractive nuisance doct – allows infant trespassers to recover when lured onto D’s prop by some tempting cond created & maint by D – Res: only applies to “artif conds,” owner must “know or have reason to know” children are likely to trespass; AoR lang bars many claims 
· if no duty to rescue, why is that duty created by trespasser’s own wrong (as in Pridgen where owner had to use reas care to assist trapped boy in elevator shaft, or at very least to turn power off)?

· 1. w/single landowner, no prob of identif many poss rescuers to hold resp 
· 2. since landowner has decided to act, cost of reg < imposing affirm duty on one w/indiff

· 3. owner has greater knowl of premises, so his cost of rescue is likely < if on neutral territory (info forcing)
· ie, it avoids the many diff in admin a regime of affirm duties to rescue

· it’s not an anomalous exception, but a corollary, to no duty to rescue rule: special rel defines who’s resp for well-being of another & avoids charge that law thrusts pos obligs of care on unwitting person

· no loss of auton interest here, which is one arg agst an affirm duty to rescue

Rowland v. Christian: common law categ, incl trespasser, shd be replaced by balancing factors to find neg
· ct: proper test under stat (to det whether P had a duty to warn of broken handle) is ord neg
· a departure involves balancing foresee, causal conn, moral blame, pub policy, burden on D, future conseq, avail & cost of insur (imp here)
· categs & their duties of care no longer correspond to factors modern society finds relevant

· cites DeBeve (“wilful & wanton” exception) as rejecting rigid common law categs
· dissent: common law distinc are reas & workable, providing stability & predictability – legis shd act
· some cts have replaced distinction btw invitees & licensees w/ord neg, but have retained trespasser 

· common law categs create a series of per se rules easy to admin, less uncertainty, while neg asks juries to recreate categs on a case-by-case basis

· usu they converge: care reas under circum incl status of entrant & disclosures of hidden risks

B. Causation
· cause-in-fact: did D indeed cause any harm that occurred?

· prox cause: not factual but conceptual: what are the harms attrib to D, whose own actions are combined w/other persons & natural events? – was D’s conduct a subst factor?
· foresight – forward looking: was chain of events suff foresee to hold D liab for ult harm?

· directness – starts w/inj & works back to D’s act: did any 3rd party act or natural event sever causal conn?
1. Cause-in-Fact

Grimstad: early cases: tough assess of P’s hypo prospects, so D’s breach of duty escaped liab on caus
· was lack of life preservers caus in fact? – ct: no, it’s mere specul: cd P’s wife have gotten life bouy any faster than line? thrown it close enough? wd he have seized it? wd that have prevented drowning?

· ct says jury cd find that a light or rail wd’ve prevented falling into water, but above scenarios too indef

· some cts follow Hand’s op in Zinnel (we aren’t justified in insisting upon certainty where it is imposs) instead of Grimstad, and modern cases explicitly confer jury broad powers in cases of rescue at sea

· duty to rescue here? – no, doesn’t arise btw strangers, & just a duty to provide safety equip, not its use

· breach of duty is at a gen level (reas person, etc), & then funnel to caus, where partic facts are more imp 

Lone Palm Hotel: shifted burden of proof on caus to D once P proved breach of duty
· father & son drowned in pool at motel; stat req either lifeguard or sign indic no lifeguard

· ct shifted burden of proving caus to D b/c lack of a lifeguard deprived P of a means of est facts leading to drownings, which ct doesn’t want to encourage – see info forcing fn of res ipsa
· Herzog, Zuchwitz: neg act wrongful b/c it increased chances of partic harm & this harm did occur, burden shifts to D to disprove ‘but for’ caus & show it wasn’t a subst factor
GE v. Joiner: Daubert gatekeeper often prevents causation in fact disputes from reaching appellate level
· ct: in rev trial ct’s admis/exclus of expert testim, abuse of discretion (instead of de novo) is approp std
· this gives great power to trial judge – it’s v. diff to overturn judge’s decision on admiss of expert testim – so often you don’t see factual caus dispute at appell level

· Daubert overruled the Frye test (admitted only expert testim “gen accepted” as reliable in sci comm), saying other measures of reliability & relevance are imp, incl tightness of fit btw evid & charge 

· some states use Frye std b/c of view that it’s more obj & ensures uniform rulings, and that Daubert std makes un-sci judges det what is sci

2. Proximate Cause

· hard to disting btw prox (recover damages) & remote (non-recov) cause – det on case-by-case consid

· limiting principles: tests are designed to find where to draw artificial line to say what’s too remote

Ryan: “ord & natural result” test, combined w/fear of unduly extending liab
· [shed fire]: prox result was neg (not intentional) destr of shed, beyond that was remote – no damages
· ct: spread of fire isn’t an “ord & natural result” but an accid conseq: dir of wind, heat of fire – but these aren’t accid, they’re like gravity, just part of normal life – not interv factors

· most imp was unduly extending liab: (RR raise prices, too costly): a man may insure his own house, but not his neighbor’s – but what about liab ins?
· insurance & subrog is a big factor – if RR was resp for whole series of losses, then inds’ ins co’s wd be able to recover from RR, so RR be acting as insurer – 1st party ins cheaper, who’s cheaper avoider? want to control level of care or activity? corr justice: why put burden on innocent P – but other riders will pay
Polemis [spark, vapor, contr]: directness test
· “natural & prob result” lang of Ryan is unhelpful, a direct but unforesee result of a neg act is suff for liab
· D doesn’t argue no damages were foresee, they admit damage of plank’s fall – ie, degree/kind distinc

· 3 normal poss: dir agst servants, agst co by vicar liab, dir agst co for neg hiring servants

· just line-drawing, doesn’t really mesh w/econ deterr – shd interv cause relieve cheaper avoider of duty

· foresee is still relevant for breach of duty, but not used at caus stage (for dir test) 
Wagon Mound #1 & #2 [oil, harbor]: foresight test
· ct overrules Polemis’ direct conseq test in favor of foresee test, finding fire to dock not foresee 
· in WM#2 (foresee found), P (boat owner) didn’t have to softpedal foresee to avoid contrib neg or AoR, & wasn’t in position to mitigate – no mult tortfs back then, so ct uses foresee as a way to apportion liab
· for same result in WM#1 under Polemis directness test: actions by P’s welders intervened, plus there was a wick, breaking chain of caus

· why worry about foresight at all? – caus & mitig cover cases: P resp for damages from decision to continue working, and D resp for cleanup & cost of interim busin losses

· harm w/in risk: often applied where D’s neg is est by breach of stat duty – see Gorris (sheep)
· increased risk: if D had replaced poison can w/another w/o poison, risk of toe inj still same – the addit risk of inj (from poison) was never converted into harm (didn’t increase P’s net risk of loss)

Palsgraf: duty to unforesee P, causation not relev
· Cardozo & Andrews differ on duty (gen a legal Q for judges) but not prox cause (fact-intensive jury Q)
· Cardozo: must be duty to P which wd’ve avoided inj – wrong to herself, not wrongful conduct – caus is foreign – to Cardozo, duty is relational: what is orbit of the duty? – harm needs to be w/in risk
· Andrews, diss: (sees this as a case of causation – disagrees w/relational “orbit of duty” view): act itself is wrongful, to all who might’ve been there – cites Polemis
· corr justice: Cardozo’s rel duty concept; Andrews extends duty to whole world, regardless of moral culp
· mitig approach (need to compare to baseline of harm if P had not acted neg – not baseline of no harm): 

· same danger cd’ve occurred if guard had not acted neg (ie, by pulling passenger off train), so the casual conn is severed, like poison dropping on P’s foot

· harder case for P than Polemis where D controlled all inputs to explosion, & harder than WM#1, where P’s control was clearly evident

· ‘but for’ leaves open everything as a cause, while subst factor is a way to limit; “but for” can also be too narrow – ie, joint caus, fires converging: ea party cd say “but for” his act, inj wd still occur

b. Emotional Harm (NIED)
· why does emot harm appear in causation? – similar methods to prox cause are needed to limit recovery

· NIED grew out of IIED – so similar issues arise, such as suspicions of injuries, fraud claims

· extrasensitivity def has more bite in emot distress than phys inj, b/c of fear of feigned-inj 

· why ferret out unmerit claims using doct instead of jury? – doesn’t this implicate integ of cts?

· diff emot harm doctrines (as a way to draw line):

· phys impact: some phys touching is nec – see Mitchell
· zone of danger: must be in danger of phys harm to recover from emot distress

· Dillon test: 3 factor test of foresee: near scene, contemp observance, close relation
Mitchell [horses]: phys impact test
· ct: no recovery for mere fright, or for inj which are dir conseq of it – ct fears feigned-inj claims
· some harms are so small that law shd ignore them, given extensive costs of cranking up legal sys

· but admin conven must tilt to incl cases (like Mitchell) where harm is severe, such cases are infreq and conseq is direct, w/o interv cause

· impact rule subverted by allowing emot distress as parasitic upon nominal invas, ie, mouse hair, lips

Dillon v. Legg: 3 factor test of foresee: near scene, contemp observance, close relation
· ct discards zone of danger: after subv of impact rule, zone of dang was lim mech, but broad broom of admin conven shdn’t sweep away meritorious claims

· factors to det foresee: 1. was P near scene?, 2. did shock result from contemp sensory observance of accid?, 3. were P & victim closely related?

· dissent: unpredictable new rule: how close of a rel? is shock less real if mother learns of accid later? 

· in Thing, ct used bright line rule instead of “amorphous” foreee: emot distress recov by P iff 1. closely rel, 2. present at scene & aware of inj, 3. suffers greater emot distress than disinterested observer wd

· but this rule (esp #3) doesn’t reflect specific deterr goals, it just widely expands liab, so parties doing risky acts may take too much care to be eff

· hard to decide which line is better (line btw zone of danger & direct observ of inj, or line btw direct obs & delayed discovery) b/c neither follows from any general th of caus
· but there’ll be incentive effects as to where the line is drawn – as liab becomes more expansive, injuring parties wd (rationally) take more care – we shd draw line accd to whether it result in eff actions

C. Plaintiff’s Conduct and Defenses to Negligence

1. Contributory Negligence

· shdn’t HF make all Ps take proper care, so no contrib neg nec? – may be easier for P to take burden than for D; also assump of rational actor, and perfect decisions by trier of facts 

a. Basic Doctrine

Butterfield: “common & ord caution” rule for contrib neg in stranger case
· pole in rd; P, riding horse violently can’t recover b/c he didn’t use “common & ord caution”
Beems: shying away from harsh use of contrib neg
· Schwartz (19C Am): contrib neg wasn’t a “cunning trap” set for accid victims; instead, double std was more lenient on P: not req to act w/great care or v. cautiously, neg not proven by mere error of judg
Gyerman: high burden on D to prove elem of aff def of contrib neg
· [fishmeal sacks]: D didn’t meet its burden in proving prox cause of P’s neg (that accid wdn’t have occurred if P had notif supervisor); ct uses “subst factor” test for prox cause
· some cts say neg by worker doesn’t bar action on employer’s viol of stat duty b/c stat designed to prot worker & its purpose wd be frust & nullif o/w

· is this a result of imperfect empl market? – b/c o/w workers cd decline risky work & recv addit compen for such work, and cd be (are?) prot by union barg w/employer over safety

· custodial care: NY ct said contrib neg shd turn on whether inj person was able to control her actions (drinking mix of methyl alcohol & Tang)

· private necessity – NY ct said that law takes into acct an unexpected emerg req rapid response, & P won’t be contrib neg, unless the emerg was created by P’s prior neg

LeRoy Fibre: prop rts perspective vs. cheapest cost avoider/recip costs
· ct uses rigid prop rts logic: P hasn’t invaded RR’s prop rts; Holmes, conc: P has duty of care in stacking his flax near tracks – liab of RR is cond upon stacks being a reas safe distance from train

· reciprocal duties: Coase: real Q is not how to restrain A from harming B, but rather to avoid the more serious harm – either RR has to stop or reduce activities or prop owner has to move straw farther away –want to induce most eff sol
· recip cost analysis also seen in Bird v. Holbrook, and Vincent v. Erie - strategic behavior: what if one owner holds out, and RR cdn’t make miles long trip?

· “coming to nuis” is a v. lim def (see Ensign) but can exist under some circum
Derheim: ct rejects seat belt defense
· ct: w/o stat seatbelt duty, it’s unfair to mitig damages of one who wasn’t resp for the accid 
· but why? that person was resp for extent of damages by not taking “reas” care

· ct says contrib neg not appl b/c conduct in Q occurs before D’s neg – but how does that matter?

· ct says conduct needs to contribute to bringing about the harm, not just increasing it

· practical concerns: what to do when new, more safe devices are created? must all drivers install them?

· LeRoy places burden on prop owners or RR – distinct classes; in Derheim – recip benefs b/c all cars are eq likely to be on either side – no redistrib of wealth concerns of LeRoy
Spier v. Barker agrees w/Derheim (nonuse of belt w/o stat isn’t neg per se), but allows jury to consider it in det of damages, essentially compar neg – contrib neg improper b/c belt may not have prevented all inj
b. Last Clear Chance

Fuller: LCC: tiny costs, large gain, no bad incentive effect on P
· ct: party w/LCC to avoid accid is considered solely resp – works to soften contrib neg 
· in gen, ord neg isn’t suff for P’s LCC case, but recklessness is prob too exacting a std – Res uses “knows or shd know” foundation, with slight diffs for helpless & inattentive P’s (don’t want to encour inattn)

· reckless P (suicide attempt): both parties eq at fault, Met. Area Auth. said law leaves parties where it finds them – dissent: this undermines purpose of LCC, decedent had mental illness 

· many regard LCC as a transitional doct on road to a compar neg, but econ profs emphasize sequential nature of P & D’s actions & see last party as cheapest avoider & thus best able to bear loss

· eff care: w/o LCC, contrib neg def wd induce P not to leave his donkey in road, but it wd also reduce D’s incentive to avoid killing donkey

· since LCC only applies in small amt of cases, P can’t count on it to prot donkey

· costs of avoiding harm are tiny compared to gains (much lower than duty to rescue)
2. Assumption of Risk
Meistrich [ice skating, sec AoR]: “primary” AoR (D owed no duty); “secondary” (aff def to breach – wd reas person have moved in face of risk? – if not, no AoR)

· primary (no duty) works wholesale, you don’t have to go to facts of case, unlike secondary AoR, which tends to be more ind & subj, focusing on actual appreciation of risk
Lamson [hatchet, complained to sup]: secondary AoR: knowing, vol facing an unreas risk
· Holmes: P apprec dang more than anyone; dismisses econ duress: if allowed, it wd trump in all cases
· orig version of AoR was fellow servant rule: stranger cd hold employer vicariously liab, but P assumes risk of inj from fellow servant – workers’ comp got rid of fellow servant rule & AoR in employm 

· “vice-principal” exception: certain duties of the employer are nondelegable, ie, duty to supply proper equip, furnish safe work place – no AoR b/c such a contr wd be “unconsc” & agst pub policy

Murphy: primary AoR: no duty, the fall is the Flopper’s purpose
· Cardozo: risk he understood he was taking resulted in a harm that “common exp” tells us may be a conseq of a fall – foresee: harm is w/in risk; cf Gorris (sheep)

· diff case (wd be a duty) if so many accids that ride was inherently too dang to be continued 

· Cardozo’s opinion doesn’t disting btw whether he’s using primary or secondary AoR

· no duty – fall is the purpose of the Flopper – P didn’t show p.f. case of breach of duty

· secondary AoR – from watching ride beforehand, P knew of extreme jerks – but this wasn’t an unreas risk when thousands of others had rode the Flopper
· Li: sec AoR merges into compar neg b/c P’s neg in facing an unreas risk is set-off agst D’s neg

· primary AoR remains, b/c you don’t even get past breach

Ob-Gyn v. Pepper: express (contr) AoR needs to be barg for w/informed consent
· [clinic, contraceptive]: no binding arb agreem existed b/c informed consent & barg were lacking
· interplay btw AoR & contr law – contr can be an expr defense, but cts are resistant to contr out tort liab 

· why not contr? – med services sim to public provision of goods; info asymm (btw consumers & docs), way med service is provided greatly reduces theor ind choice

3. Comparative Negligence



a. At Common Law
· why contrib? – same reasons for joint & several liab instead of several liab – b/c of inability of cts to mete out exact justice

· Prosser denies that it works as an incentive for P to take care b/c P won’t be thinking of rule when acting (not rational actors) – it’s more likely to promote accids by letting neg Ds off the hook

Pros:

· practical/admin: under contrib neg, juries used a diff std for P and D, to allow P to recover even when neg (compromise verdicts, jury decreases award – but w/special verdicts this can be controlled)

· fairness: mitigates harshness of all or nothing rule
· legitimacy: more respect for jud sys, as it is up-front & transparent about what doctr it is applying

Cons:

· practical/admin: hard to alloc percentages perfectly, esp when all parties not before ct

· what about intentional (wilful/wanton) misconduct? – so diff in degrees that intentional wrongdoer wd still have to pay large amt
· fairness: det of percentages, etc is arbitrary in practice

· legitimacy: arbitrary calc of %, strain on juries to get them to do this – special verdicts nec b/c you need to see % they assigned to P; cd expose ineptness of juries, as they don’t apportion liab by fault

· instit competence: ct vs. legis – in Li, ct made change (codif in stat – not just common law), but in many other places, statutes changed the sys

· incentive effects btw contrib & comp neg are unclear – in compar neg, both parties are trying to figure out whether other party will act rationally
· 50% compar neg: relies on “unclean hands,” easier admin – pushes contib fault back, creating knife edge

Li: “pure” compar neg
· contrib neg detracts from pub confidence in law b/c it’s often (silently) evaded by jury (or judge) – see Beems (not acting w/greatest care in uncoupling cars not suff for contrib neg)
· probs/sols: (1) diff to eval rel fault if all parties not present; (2) assgn specific % may be hard; (3) elim LCC, which wd result in windfall to P if kept; and merge AoR into compar neg; (4) compar neg can be applied to cases of willful & wanton misconduct (w/punitive damages a sep consid)

· econ analysis: eff depends on assump that both parties & ct have full info to make calc
Knight v. Jewett: categorical no duty rule except to avoid recklessness
· [finger, ftball]: ct treated it as case of “primary” AoR (no duty) b/c D owed P only a duty to avoid reckless behavior – dissent: AoR shd be det on ind subj basis – recklessness rule is default position, but can be displaced if D agreed to some higher std of care

· intermed pos: use obj reas person std to det care req when P says not to play rough

· LCC survives? temporal sequence may play into our calc of % fault, so LCC may make D’s fault greater

· primary AoR survives (just doesn’t get past breach of duty prong), second AoR is folded into compar neg – in Meistrich, it wd apportion liab onto rink owner, even though skater accepted risk



b. By Legislation

· Fed Employers’ Liab Act: pure compar neg, except that where viol by common carrier of a stat enacted for the safety of employees contributes to empl inj or death, full recovery for empl

· NY: pure compar neg is an affirm def that must be pleaded & proved by D

· PA: P’s neg “not greater than” Ds agst whom recovery is sought – exception for downhill skiing: AoR
· ins: if both parties are neg, & their ins co’s have to pay a portion of other’s losses, shd a set-off be allowed? – Cal in Jess v. Herrmann said it was only avail when parties weren’t covered by ins

· ct said ins fn wdn’t be well-served by sit where its resp wd be det to a large extent by amt of damages sustained by person its insured has neg inj

D. Multiple Defendants

1. Joint Tortfeasors: Indemnity, Contribution and Settlements

· joint liab: ea D is resp for entire loss that all caused in part b/c harm is indivis (Kingston)
· joint & sev: like joint but can sever damages & paying party has rt of contrib or indem agst non-paying
· several liab: ea D is resp only for her % share of loss – need special verdict to figure out %’s
Kingston: indivisible harm – defenses when other cause is natural or greater magnitude
· ct: when other fire was caused by a human, P is liab for entire damage

· defenses: no liab when fire joins w/one of natural origin (can’t act jointly w/nature), and when a small fire joins with one of much greater proportions, no liab b/c larger one is interv or superseding cause

· both human actors -> joint action is imputed, unlike w/nature – Res: impute joint causation only when you can’t reas apportion harm, if harm is indivisible
· incentive effects of no-contrib rule: ex ante, no D knows whether she’ll be obj of P’s wrath, so ea D faces a lower prob of a v. large verdict – but if D is risk-averse, level of deterr may be greater, and deep-pocketed Ds are more likely to be held liab

Union Stock Yards: no contrib, but wd allow indemnif for passive actor agst active one – b/c less resp
· makes an active/passive distinc – in Gray, landowner didn’t act, but telegraph co put up wire to use it 
· in modern setting, you cd just hold landowner 10% liab, but here allowed indemnif
· allow recovery if cost of inspection was low to RR & high to stockyard? – part of contr price?

· modern cts reject automatic release rule (release of one is release of all), at least wrt ind tortfs
Cal. Code: uses pro rata liab (judg div equally among Ds)
· does it make sense after Li to have compar neg btw Ps and Ds, but pro rata apportionm among Ds?

· judgm needs to be entered agst both Ds – and rt of contribution may be enf only after one D has paid more than her pro rata share – no rt of contrib for one who intentionally inj the person
Am. Motorcycle: minority ct retaining joint & several liab, but allowing partial indemnity
· “joint & several” liab not limited or abolished by Li – D’s neg cd still be prox cause of entire indiv inj

· pragmatic policy: don’t want P to bear loss when a D can’t pay % share (or can’t find all Ds)

· partial indemnity shd be adopted for apportionm along compar neg principles (b/c of CA contrib stat)
· worried about settlem, ct uses set-off instead of “carve out rule” (% resp)
· dissent: majority rejects Li principle by: (1) keeping joint & several principle that holds one D liab for full loss (2) rej of carve out for settlem
· Evangelatos: if tortfeasors insolv, shortfall shd be apport equitably among remaining culp parties – Res (3rd) adopts similar rule, but reallocates damages to all parties incl P accd to % of compar resp

Settlement
· pro tanto credit or set-off (Am. Motorcycle)
· w/contrib – wd discourage settlem b/c you cd have to pay full % later

· w/o – contrib w/settlem bar: inequit apport upon nonsettling parties, but promotes settlem

· proport share or carve-out (McDermott): P may recover less than loss (but makes deal on expected val)

McDermott: incentive effects of settlem rules – SC chooses carve-out rule
· 3 consids: consistency w/compar neg, promotion of settlem, jud economy

· set-off w/contrib: discourages settlem by leaving settling D open to contrib; P cd indemnify that D, but this adds another burden on cts

· set-off w/bar: wd result in inequit apportm b/c settling parties do so on expected value, and remaining Ds wd have to make up cost – this pressure comes at too high a price in fairness
· jud economy – it still needs a good faith settlem hearing, so wdn’t save much time

· Revez’s strategic complications caused by set-off don’t arise under carve-out b/c ea claim is ind 

· Mary Carter agreems, where a settling D remains in case after secret agreem w/P to reduce his share of damages as amt of damages agst co-Ds increased, were struck down by Fla ct as agst pub policy

· arg agst any settlem: priv justice/barg unsavory, trial shd reflect society’s values & rectify moral wrongs

2. Vicarious Liability/ Respondeat Superior

· why? – reduces risk to P of insolv; umbrella ins easier to write; prot P when can’t det which empl is resp

· econ deterr – employer has incentive to monitor employees; cheaper avoider: in Bushley, easier for dockowner to put lock on valves than to make empl resp for monitoring sailor

· loss spreading: unlike deterr, which is risk prevention, it places loss on superior risk bearer

· ins as risk prev (insurer makes sure approp safety mech’s are taken) in addition to risk spreading
Ira Bushley: instead of motive test, uses foresight + location of the wrong
· ct rejects “motive test” to det scope of empl, opting for foresight test mixed w/loc of the wrong; US housed seaman on boat, so resp for superv (SL)
· limits to foresight test: ie, fight w/cheating lover, burning down bar – no increase in risk by being a worker (harm w/in risk)
· frolic & detour: gen rule is that vic liab covers small deviations from route set by employer, but not large ones – incentive effects unclear: 

· if deviation curtailed, empl may do it outside of work, w/more dist to travel and prob creating higher risk of accid; alt, errand may be so burdensome that it won’t be undertaken

· intentional torts: unlike cases where employer shd’ve known of deviant behavior of employee, when that isn’t true, neither vic liab nor direct neg will allow P to recover

· “borrowed servant” – person works for 2 employers – trad rule: if furthering gen empl, no interf of a new rel unless command surrendered – recent: both employers resp, since they share rt to control empl
Petrovich: exception to ind contractor rule of no vic liab – apparent or implied auth

· ind contractor – other party relinquishes ord rt of control & reserves only control as to results

· vic liab usu doesn’t exist for ind contrs, except where agency rel is est under either apparent auth or implied auth – both are Qs of fact for jury
· apparent auth: P must show (1) HMO held itself out as the provider of health care, w/o informing P of ind contrs; and (2) justif reliance – P relies on HMO to provide health care, not upon a specific doc
· fns like estoppel: when principal creates appearance of auth, ct won’t hear principal’s denials of agency, after 3rd party has relied on the agency to its detriment

· implied auth: did alleged agent retain rt to control manner work?
· Epstein: when docs have ind practices & carry subst med malp ins, case for vic liab of HMOs is weaker

· since employer can’t disclaim vic liab contractually, they’ll often hire ind contrs to do some work, so they won’t be liab for their acts – but see exceptions above for agency: apparent & implied auth

E. Tort Law Under Uncertainty

· res ipsa: circum evid to show breach (inference), or shifts burden of proof on causation (presumption)

· often used to get past s/j – getting to trial is very critical

· guideposts: (1) identif – for whose conduct was D resp?; (2) chain of custody – what happened to dang obj when not in D’s possession?; (3) liab rule – what happens if neg is not std?; (4) neg – when is it approp to infer that an accid ord wdn’t occur w/o neg?

· ult issue is whether given inj, it’s more likely than not it was b/c of neg – need base rate

· ie, using realistic #s, a neg-handled barrel may be more likely to be dang, but any dang barrel is more likely to have been properly handled
· pros: avoids “conspiracy of silence”; info-forcing; allows innocent P to recover; burden on cheaper avoider; good for inj unrel to specif med treatm
· cons: encourages neg Ds to stay silent; miscalc of base rate leads to SL in disguise; measurability probs; can ensnare innocent D; burden shifting cd allow someone w/no case to prevail; shdn’t recover for normal side-effects of med care
1. Proving Negligence Through Res Ipsa Loquitur

Byrne v. Boadle [flour]: origins of res ipsa – similar doct to Colmenares, but says it’s p.f. evid of neg
· ct: in some cases mere fact of accid is p.f. evid of neg, which D then has burden to rebut
· info asymm: unlike P, D has easy access to info – sim reasons for med malp shifting of burden in Ybarra
· rule: where obj is under mgmt of D, & such accid normally doesn’t occur if those who have mgmt use proper care, that is reas evid that accid arose from want of proper care, w/o explan by D

· similar std to Colmenares – barrel in “custody” of D – precursor to “excl control” idea

· 2 areas of uncertainty: identif (who done it?) and neg (cd it have occurred w/o neg by D or servants?) 
· Res (2nd): req (a) event of kind which ord doesn’t occur w/o neg; (b) other resp causes, incl conduct of P and 3rd parties, are suff elim by the evid; and (c) neg is w/in scope of D’s duty

· notice that (b) is not “exclusive control” – expands power of doct – Res (3rd) goes further

· makes you look more to alt causes, instead of level of control D had

· Res (3rd): D’s neg may be inferred when accid is of type that ord happens b/c of neg of D’s class
· takes a strong stand agst “excl control” req, calling it a poor proxy for neg
· but new rule isn’t very precise – doesn’t really help the cts
· Imig v. Beck: since the doct only gives rise to a permissive inference, it ord must be left to jury whether to draw the inference, unless the unrebutted p.f. proof of neg is so strong it overwhelmingly favors P

· see Morejon (there’s no rule that res ipsa may never justify s/j for P, though it shd be rare)
Colmenares [escalator handrail]: circumst evid to show breach – jury may infer
· ct: a D charged w/non-deleg duty (type of vic liab) over obj has excl control for purposes of res ipsa

· ct doesn’t decide if they’re common carriers b/c an infer of neg is raised even under lower std 
· excl control: airport had excl control b/c it was in control of a public area & had a non-delegable duty to maint facilities in safe cond – purpose of this req is to elim poss accid was caused by a 3rd party
· dissent: solely b/c handrail stopped isn’t suff to give rise to inf of neg – base rate not used!
· case where escalator was stopped by an emerg button came out diff – any person cd push button so no excl control – P wd argue breach in making emerg button too avail

Eppley Hotel: “chain of custody”: P was invitee, w/no duty to exam for defects – D had control of chair & oblig to maint in reas safe cond – chair was being properly used when it broke, leading to inf of neg

Ybarra: med malp: res ipsa used to show breach & causation – presumption used
· ct: where P recvs unusu injs while unconsc during med treatm, all Ds w/control over P may be called upon to meet inference of neg by giving explan of their conduct

· this sounds like presumption, not inference, of neg – ct says D has burden of init explan

· excl control prong: (1) neither the num nor rel of Ds alone det whether doct applies; (2) req to identify instrumentality wd unreas limit res ipsa 

· cond res ipsa: used once P has linked harm to D, & needs to show it ord doesn’t happen w/o neg
· it’s tough to apply “common knowl” rule to medical sit, so some cts req expert evid in certain sits 
· conspiracy of silence – if only one of the Ds was neg, the other Ds cd exonerate themselves 
· but neg D wd want to stay silent & have mult co-Ds in group so damages are spread out
· info forcing rule – shifts burden to D to come forward w/evid – so in complaint, P doesn’t have to specify (unknown) facts to support a p.f. case to get past s/j

· cheapest avoider: control over sit was in hands of Ds, ct gives them burden of init explan
Morejon: res ipsa creates an inference that jury may find
· ct: only in rarest cases is s/j for P on basis of res ipsa approp: where P’s circum evid is so convincing & D’s response so weak that inf of D’s neg is inescapable 
· these facts shows danger of res ipsa – if presumption were used, then P wd’ve won if D was silent or cdn’t rebut p.f. case – shifting burden of proof cd allow someone w/no real case & no evid to win

· res ipsa expanded into strict prod liab – see Escola
2. Collective Liability

· concert of action – A and B liab – Kingston (2 fires converged)

· ‘but for’ caus not used b/c it wd’ve let both parties off – joint liab used, indivis damages

· modern spin-offs: theories of conspiracy, malicious intent

· alt liab – A or B liab – Summers – need all of potential tortfeasors before you

· market share – Sindell, Hymowitz, Skipworth, Gramling – all pot tortfs not needed – just subst %
· beyond? – proportional share
Summers v. Tice: alt liab – only one caus in fact – but holds them joint & sev liab, shifting caus burden
· tortfs who both acted neg will be held jointly & sev liab unless they prove they haven’t caused harm

· burden of proof is shifted to Ds – wrongdoers left to sort out apportionm – innocent party shdn’t be deprived of redress – forces evid disclosure
· there wasn’t a concert of action btw joint tortfeasors b/c P as a hunter is part of quail hunt

· why shd P need to show breach of a duty of care on part of Ds, instead of just shifting burden on them? 

· don’t want to shift burden w/o prepond of evid they’re wrongdoers (breached duty) – dang to innocent parties saddled w/burden

· evid th (close to res ipsa) – fair to shift burden of caus to Ds b/c better access to evid info

· what about Ybarra, which (under res ipsa) shifted burden w/o showing breach of duty? – no conspiracy of silence needs to be overcome here 
Sindell [DES]: market share liab w/exculp
· ct adopts market share liab, when a subst % of manufs of a fungible prod are joined – allows exculp
· 4 preconds: (1) all Ds are pot tortfs; (2) prod is fungible; (3) P can’t identify which D caused inj (thru no fault of her own); (4) subst share of manufs are present

· most persuasive reason for relief: see Summers: neg D shd bear cost; loss distrib thru prices
· dissent: maj departs from trad tort doct, which req “some reas conn” btw D’s act & P’s inj

· Sindell orig didn’t make a provision for insolvency when it relied on joint & several liab rule of Summers 

· ct later backtracked, holding ea D resp only for its proport share (several liab)
· extends Summers in 2 ways: loosens req that all D wrongdoers are before ct, and it apportions liab on market share (compared to other non-exculp Ds), unlike joint & sev liab whose goal is to flush out wrongdoer to pay entire cost

· some j/ds have accepted alt liab but not market share liab b/c of these expansions of liab

· how to det relevant market? – smaller market std is diff to det; if diff states use diff scope (ie, state v. nation) it won’t balance out; yrs of sale? dosages? 

· Martin (Wash): “market share alt liab”: unexculp Ds presumed to have equal market shares, until proved o/w – inflates share of remaining Ds

Skipworth: lead paint, doesn’t extend market share b/c non-fung & time length wd cause probs
· 2 reasons market share liab for lead paint wd distort liab:

· more extensive period (100yr life of house) than in DES case (9mo pregnancy) – several manufs have entered or left market – cd hold liab one who cdn’t have been tortf
· unlike identical formula of DES, lead paint isn’t fungible – diff chemical combos, toxicity

· cd theor still apportion resp based on combo of toxicity and market share, but it’d be more complicated – see Rostron’s arg for proport share liab
· concert of action isn’t est if P can’t identify wrongdoer or person who acted in concert w/wrongdoer
· alt liab (Summers) is inapplic: (1) Ds didn’t act simult; (2) P failed to join all pot tortfs
Gramling: lead paint, uses market share as only one factor among others – w/exculp
· risk contrib th applies, w/exculp: calc liab on compar neg basis, using factors such as testing, market share, marketing; warnings issued; contin prod after knowl of dang; affirm steps to reduce risk

· similar facts: (1) contrib to risk – knew of harm & contin prod & marketing; (2) loss distrib
· dissim: (1) chem identical isn’t req; (2) sig time span (cf. 9mo) – neg conduct shdn’t be excused b/c they got away w/it for so long; (3) cd’ve been diff cause, no signature inj – P is still under burden of proving caus – only specific type of lead carbonate is relaxed; (4) Ds not in excl control b/c pigm was added to paint – but this didn’t alter toxicity
· critics: the ind & open-ended assessm of factors delays recoveries & produces inconsist results

· cf Skipworth: (1) here, P has expert evid that diff formulas don’t affect bioavail of lead pigm, unlike in Skipworth, where assumed non-fung; (2) length of time seen in Skipworth as a reason not to use market share liab, which isn’t a prob for Gramling b/c it uses compar neg w/market share as only one factor – similarly, only one D need be named for G’s method, where S is worried that not a subst share joined
Hymowitz: market share – national, no exculp – imposes liab for risk
· basis of liab is D’s marketing of prod, regardless of caus partic P’s inj – rationale: exculp evid wd allow D to escape liab in a given case, but wdn’t reduce its overall burden b/c it’ll be offset by increased liab in remaining cases – cheaper to admin over time if none can exonerate itself in ind case

· dissent: radical concept of no exculp holds Ds who cdn’t and didn’t cause harm to partic P

· he arg for exculp w/remaining Ds liab for respective market share – but then says uses joint & several liab so that P can recover 100% - says this is less unfair than no exculp
· inconsistency: when P can identify a partic neg D, that D becomes liab for all of P’s damages (no need to use market share), while an eq pos non-identif (ie, cdn’t have made pill) doesn’t exonerate D

· market share only designed for when you don’t know which D harmed you – same offsets for all unknown-D cases, but Ds with more distinc pills will pay more of identified-D damages, while undistinctive will get “subsidized” by all other Ds

· hard to have corr justice th w/o exculp, or deterr th with exculp – Sindell allowed exculp, unlike Hymowitz – corr justice wd favor Sindell – only impose liab where it causes inj to partic P, not just risk

· was initial expansion (alt liab) proper? – argue pros (info disclosure, innocent, risk distrib) agst cons (holding innocent liab, inapprop burden shifting, where to draw line)
Rostron, Proportional Share Liab
· cts shd elim fungibility req b/c market share is just one variant of “proport share liab” – data other than market share can be used to make reas apportm - ie, data on disease rates accd to brand of cig smoked
· but what becomes limiting concept? – from alt liab, to market share DES to lead paint to guns, etc, to proport liab – is there any principled way to draw a line in btw?

· in R.I., jury declared lead paint a public nuisance & req 3 paint manufs to pay for cleanup of contam buildings (abatement) – this cd be an alt to market share – paint manufs pay govnt, who then pays inj
3. Scientific Uncertainty

Zuchowicz: uses harm w/in risk test for factual causation
· suff causation to hold D resp for inj? – Calabresi: overdose was a subst factor (of cause in fact) b/c it’s wrongful to increase chances of harm & that harm did in fact occur
· was Danocrine a ‘but for’ cause of illness? – yes, b/c of expert testim of symptoms, but this doesn’t end inquiry b/c drugs, properly prescribed, are mostly benef, w/a few injs

· was overdose a ‘but for’ cause? – uses Cardozo framework (see Herzog) to deal w/post hoc prob: 

· (1) if neg act was deemed wrongful b/c it increased chances of partic harm, and (2) that harm did occur, neg party has burden to bring evid to deny but for cause by showing wrongful conduct hadn’t been a subst factor
· is this holding limited by its facts? – ct says that “strong” causal link was shown – won’t expand where there’s a tenuous link; what if it wasn’t 2x max dosage, but was only a bit over – too tenuous?

· expert testim is key– Daubert gatekeeper prevents disputes over this issue unless admission is an “abuse of discretion”

· Res (3rd) adopts ‘but for’ std for factual cause – tortious cause in Q need only be one of relev causes

· harm w/in risk test – from neg per se (stat/regs) – can look to FDA regs here – persuasive, not dispos

Herskovits: loss of chance – no threshold min for recovery
· testim of reduc in surv rate is suff evid to allow prox cause to go to jury, but doesn’t nec full recovery for all damages – only for those damages caused by premature death
· some cts say P must show it was more likely than not (51%) that harm was caused by D’s neg

· incentives concern: but this wd allow a blanket release to docs & hospitals anytime there was < 50% chance of survival, regardless of how flagrant the neg

· one who undertakes to render services to another has higher duty of care than wd stranger – cf. Ybarra
· Pearson, conc: lost chances shdn’t be all or nothing – amt of damages shd reflect lost chance

· 100% recovery for 51% loss of chance overtaxes Ds for harms they did not cause b/c there’s no offset of not having to pay when under 50%

· using no-lost-chance, errors only balance out when losses evenly distrib around 50% mean

· making the addit “tortious risk” compensable, even w/o actual inj: is it better to allow 1% risk to trigger 100 actions today while barring single inj later, or deny all imm actions, but allow suit for single inj?

· solution: allow 100 today, & then reduce recovery for 1 injured later by its earlier recovery – other 99 were compen earlier b/c there was an invasion of a legal interest

Medical Monitoring

· med monitoring is distinct from NIED, and it is an interesting tool used in class actions (mass tort claims are hard to certify b/c of ind variations, but med monitoring is common to all)

· args for: can better bear cost (and more fair, since P not D is neg), imp pub health fn, deterr normal tort law may not completely fulfill (b/c of long latency periods), adv to D in mitig phys injs later

· args against med monitoring:

· redundant for those w/health care; enormity of pot monit Ps (all exposed to something)

· dang loosening of causation req that cd spill over into trad tort actions

· over-inclusive when risk of inj from exposure is very small – ie, if 80 of 1M get disease, paying for monit costs for 1M may mean that nothing is left for those who do become inj


· some kind of cost-benefit balancing test needs to be done – see Geistfield

Bower v. Westinghouse: monitoring needed is diff from usu, such tests exist to make detection poss
· even w/o phys inj, ct found invasion of a legally prot interest – ind has interest in avoiding expensive diag exams: we’ve never held lasting phys harm is a prereq for recovery

· policy consids: (1) pub health interest; (2) deterr value; (3) mitig future harm, reducing overall costs; (4) fairness in not placing loss on innocent P
· elems of cl: sig exposure to a proven haz (sci evid showing “prob link”) thru tortious conduct of D
· as a prox result, P’s suffered increased risk of serious disease – no partic level nec
· reas nec to undergo med monitoring diff from what’s req w/o exposure – fin cost & freq of testing shdn’t be given subst wt in reas calc
· monitoring proceds exist to make early detection poss – P doesn’t need to show that treatm exists b/c detection is valuable to P’s peace of mind & prep for future
Ayers: ct-admin fund provides focused relief to Ps, limits Ds liab
· conven method for est credits if ins benefits (collat source) were avail for some Ps

· limits liab for Ds to expenses actually incurred (even though Ds bear cost of admin)

· D is a public-entity (a town), so less concern about contin enf b/c it’s solv

· prob of disease is not only elem in det reas of med interv; others: sig & extent of exposure, toxicity, severity of disease, value of early diag

· med monitoring is compensable where expert testim on above factors shows it’s reas & nec

· med monit consistent w/econ loss rule? – no privity, so never AoR of such loss, unlike busin from compet, or consumers from buying prod
Buckley: lump sum med monitoring not avail w/o symptoms – leaves open periodic damages
· Breyer: under FELA, empl can’t recover for NIED w/o symptoms – sep tort c/a for lump sum not avail

· concerned about flood of less imp cases b/c many are exposed to some dang substance

· P can recover reas med monit costs when symp of inj occur, but emot distress is not a FELA compens inj

· other theory is med monit costs are an inj – but cases auth recovery w/o phys inj don’t endorse c/a for lump sum (see Ayers) – and ct doesn’t decide whether med cost damages more finely tailored are ok
· at issue are extra monit costs, but colon tests & chest x-rays for smoker are recomm anyway 

Geistfeld, Med. Monitoring & Related Forms of Economic Loss
· compensable monitoring costs: B_monitoring < P * (L_phys + L_emot + L_econ)

· cts have inapprop lim recovery – exposure shdn’t need to be proved – given high prob of severe inj in event of exposure, as w/anthrax, prob of exposure need not be very high to make some testing reas

III. ECONOMIC ANALYSIS OF LAW
A. Coase Theorem

· Pareto eff req winners actually compen losers s.t. at least someone’s better off & no one is worse off 
· Kaldor-Hicks eff: gains to winners are suff to compen the losers, even if such compen isn’t made

· Calabresi: rules to consider in fashioning ideal liab rule when there are high trans costs:

· social costs/benefits in obtaining entitlem or avoiding them

· party/activity best able to make this cost-benefit analysis

· cheapest avoider – if uncertain, alloc cost to party that can most cheaply barg to rectify error 
· is market trans’ or collective fiat most likely to lead to opt result?

Polinsky, Intro to Law & Econ

· Coase th: w/pos trans costs, preferred legal rule min the effects of trans costs, which incl actual trans costs, as well as ineff choices induced by a desire to avoid trans costs

· under injunc remedy, to overcome strategic behavior it’s nec to choose an entitlem = eff outcome (so there’s no need for parties to reach agreem to get to eff outcome)

· under damage, to overcome strateg, give abs entitlem to victim, & set liab = actual damages
· if ct only knows victim’s damages, injunc will usu fail (ct doesn’t know eff outcome) – but damages eff
· if ct underest victim’s damages, damage remedy will gen lead to excessive output & may be less desirable than injunc remedy
· if only prob is to induce injurer to take approp care: both neg and SL are eff

· to induce both injurer and victim to take approp care, SL w/contrib neg or rule of neg (with or w/out contrib neg) is eff (b/c victim will bear own costs if D not neg)
· activity level: to incorp both victim’s level of care & amt of partic, SL w/contrib neg is eff
· neg is eff only if std of care incorp both level of care and amt of partic in activity, which is often not feasible to include, leading to excessive partic

· not clear which has lower admin costs, SL or neg – more SL claims but less admin cost, but less neg claims but higher admin costs to det whether std of care was met

· under SL, only need to know amt of loss that occurred; but for neg, ct needs to be able to do cost-benefit analysis (HF) to det breach of duty, & must find cost & effectiveness of diff levels of care

· where injurer’s activity level’s more imp, use SL w/contrib neg – all injurers held liab – if victim’s activity level is more imp, use neg (victim bears own costs if D not neg)
· 2 main Q’s: who gets the entitlem? and how do we protect this entitlem (injunct or damages)?

	
	Nuisance (entitlem to landowner
L to clean air)
	No Nuisance (factory F can pollute)

	Injunct (prop rule)
	-F can’t pollute unless L allows it

-Entitlem can be traded to F for bribe
	F may pollute & will only cease if L bribes

	Damages (liab rule)
	F may pollute, but pay L actual damages
	L may stop F from polluting, but if he does, he must compen F


· prop rule protects subj value of entitlem – higher prot than actual damages, & affects barg range – ie, for injunct max price is subj value, & for liab rule, actual damages (which excl subj value) is max

· freeloaders – homeowners who choose not to partic in bribe
· imperfect info – ct may not value damages accurately, resulting in ineff behavior

· trans costs in LeRoy Fibre: RR has to identify all parties along tracks; farmers need to get together to barg w/RR; strategic behavior; irrat in not barg after long litig b/c of bad feelings

Hammontree: why SL for prods but not driving? – recip, activity level, ins, easier to see neg
· car crash into P’s shop after seizure; D was under care of doc & on drugs – approved by doc to drive 

· if we use SL for products, why not here? – non-recip risks may favor SL (but not perfect rel), SL controls activity level, admin costs tradeoff, legis defer, no loss distrib of epilep driver
· compen alone fails to justify change to SL, as long as there’s ins avail

· jury instr correctly rej b/c no exception for sudden seizure, etc that cdn’t have been antic – see Breunig, where insane person has delusion when driving – ct says not neg when unable to control own conduct thru no pers fault – but holds D liab b/c she had forewarning of halluc – can use recip th

B. Primary and Secondary Accident Cost Reduction
Calabresi, Cost of Accidents

· to reduce primary costs: (1) resp: what-is-a-cost-of-what; (2) valuation: what-is-the-cost

· cheapest avoider – place burden on party most able to barg to get to right result – not fault-based
· like LeRoy Fibre, recip causation – A doesn’t just act on B – they act on ea other

· 3rd party who cd manuf some pollution control prod might be cheapest avoider, but it wd seem absurd to say manuf was “cause” of pollution by factory

· intentional torts may be diff b/c you don’t care about completely stopping it

· reciprocity th – Res calls a non-recip risk an abnormally dang activity

· how to det cheapest avoider in practice? – rough guess guided by relative desirability & uniqueness of activities & their relation to the costs being alloc

· fault sys – by ignoring which litig is cheaper avoider of secondary costs, it may burden litig who isn’t cheaper avoider of sum of primary & secondary costs (ie, say pedestrians & drivers are equally good avoiders of accid costs, but ins agst such accids much more expensive for pedestrians)

Coase th takes into acct effects of trans costs b/c it can make a great deal of diff who bears loss:
· info asymm – one party may be more able to eval accid risk – so his activity is better suited to bear init loss – externaliz due to inadeq knowl shd be avoided – ie, person w/strawberry allergy
· ins – if loss is placed on one whose cost of ins is greater, a false cost (excess cost of insuring) will be made part of price – but is it right for cts to consider this wealth effect?

· externaliz by transfer – ie, if cost of indust accids were init charged to workers, & govnt picked up the tab, this wd externalize part of costs from both workers & industry

· since subcateg is highly desirable for gen deterr but costs money, it’s better in barg sits to put init loss on party whose liab will most cheaply result in subcateg’s

· ie, placing loss init on drivers facilitates subcateg by chars of drivers, while placing init loss on car manufs helps subcateg based on make & model of car
· related to info asymm – if you subcat, can force those imposing greater risks to pay more
IV. STRICT LIABILITY
· hist bastions of SL: conversion, animals, unltrahaz activities, and nuisance

· corr justice has been invoked in support of neg principle (D’s std of conduct shd be no higher than P cd demand from herself), and in favor of SL (A hit B shd be suff to est p.f. case of liab)

· reconsider res ipsa as a potential intermed sol – for neg you have to prove breach of a duty, for SL only act – res ipsa can be used when party can’t show breach of duty, shifting burden to other side

· you still need to show causation for all 3, except for broadest use of res ipsa – see Ybarra
A. Traditional Strict Liability; Ultrahazardous Activities
Rylands v. Fletcher #1: no SL
· liab w/o neg wd make D an insurer – makes distinc btw large, above-ground dams & underground leaks
Rylands v. Fletcher #2: SL for harm resulting from dang use of land
· Blackburn: if D brings onto his land “anything likely to do mischief if it escapes,” he’s p.f. liab for all natural conseq of its escape – def for where escape was thru “default of P” or act of god

Rylands v. Fletcher #3: does “unnat” mean unreas or artificial?
· Cairns: D is liab for conseq of “non-natural” use – is that artificial/man-made, or “unreas or inapprop”?

· Cranworth: Q in gen isn’t whether D has acted w/due care (breach), but whether his acts have caused the damage – gives 2 exs: not liab for natural flow of water to lower mine, but liab when water pumped up to where it flows into P’s mine

Brown v. Collins: conseq of interp “unnat” as artif wd penalize benef changes – Res uses abnorm dang
· anything brought on land cd poss escape & do damage afterward – this arb test of resp confounds all degrees of danger – it wd penalize efforts benef to society (as man tries to “rise above barbarism”)

· in US, the scope of Rylands has been narrowed from Cains’ broad “non-natural” use of land, to Res (1st)’s use of SL for “ultrahaz” activities, to Res (2nd)’s “abnormally dang” rule which took into acct 6 facors: 3 aspects of dang, 2 of commonness, and 1 of value to community
· Res (2nd) §519: SL for harm that’s w/in scope the abnormal risk that’s basis of liab

· §520: to det if activity is abnormally dang: high risk of some harm; harm likely to be great; tough to elim thru reas care; uncommon; inapprop; socially benef

· Res (3rd): discarding factors to be consid (and value to comm factor), an activity is abnormally dang if (1) creates foresee & highly sig risk of phys harm even when reas care used; and (2) uncommon

· criticism of Res (2nd)’s socially benef factor: (1) judges will often differ re utility & value of such activities, so not a concl of law; (2) Q is who shd pay for harm, not whether it shd be cont – loss has already occurred, so it’s a cost of the activity whoever bears it

· uncommon req for SL rel to activity level – may not want stop activity; meant to catch non-recip risks 

· why are there so few activities that create SL – perhaps expanding admin regul of such activities; technol (by making activities safer) entered areas SL wd’ve gone
Scott v. Shepherd [lighted squib]: SL only for “direct” harms
· Blackstone: tresp lies only where harm is direct – once squib came to rest before A tort act was compl
· DeGrey: agrees w/Blackstone’s principle but act was direct until squib had burst, b/c blame rests on first thrower – interv of strangers acting under “compulsive nec” doesn’t interrupt causation
Am. Cyanamid: neg is default; need to show reas care won’t elim problem, need activity level ctrl, for SL
· Posner discusses 6 factors of Res (2nd) §520: they shd’ve started w/(c), inability to elim thru reas care – b/c baseline of tort liab is neg, so only when (c) can’t be satisfied will SL be used

· Siegler: imposed SL on gas carrier b/c explosion destroyed evid needed to prove neg

· but here, leak was caused by carelessness, not inher properties of chemical – when a lack of care can (unlike Siegler) be shown in ct, SL is unnec

· feasibility of avoiding accids simply by being careful is an arg agst SL
· rerouting around cities wd often increase length of trip or compel use of poorer track – both increasing expected value of accids – also, resid living may be cheapest avoider, not shipper or RR carrier

B1. Conversion
· a mix btw SL & intentional tort: conversion req some aff claim of ownership by D – ie, D refuses to comply w/P’s demand for return of her thing, or offering chattel for sale, etc 

Poggi v. Scott [wine barrels]: no innocent conversion def – it’s SL
· conversion is a SL offense – lack of bad faith, mistake aren’t defs, but can mean less damages

· Holmes: one who damages prop thinking it’s his own shdn’t be able to get rid of burden he accepted by learning prop belonged to someone else – but he notes accid harm is diff

Moore [cell line]: wary about SL’s activity level effects on benef med research
· not conv: P didn’t retain ownership in cells, nor is expansion warranted b/c liab for ack of informed consent (see Mohr) is suff incentive to prev harm

· Cal stat provides for destr after sci use – such specialized stats shd be looked to, not law of conversion

· expansion warranted?: (1) policy consids – doesn’t want to hinder med research; (2) probs better suited to legis resol; (3) conversion not nec to prot patients’ rts

· incentive arg: w/ea cell sample, researcher buys ticket in litig lottery, less likely to invest heavily – balances patient’s rts vs. med research thru informed consent liab w/o using conv

· dissent: Mosk: nondisclosure c/a only gives P a rt to opt out, not to share in proceeds – but can’t P make a contr w/doc? – P doesn’t have med knowl nec, so may need info forcing mech
Kremen [sex.com]: applies conver in new context (intang prop) – incentives & jud rulemaking not concerns
· domain names qualify as “prop” under 3-part test: (1) interest capable of precise defin; (2) capable of excl control; (3) owner must est legit claim to exclusivity

· Res §242: conversion lies for a doc or for intang rts merged in a doc – ie, where oblig is rep by the doc

· but CA cts haven’t followed this strict rule, ie, holding bootlegging music to be conversion

· none of dist ct’s policy rationales (cf Moore) are suff: reluctant b/c of SL (but nothing unfair w/holding liab Co who gave prop away); liab wd increase fees, regul (given case, maybe extra regul not a bad idea); legis defer (cts apply common law until legis tells o/w – cf Moore: legis shd make change)

· analysis of Moore & Kremen: precedent, fairness/justice v. deterr, jud v. legis rulemaking

· hist origins: lost & found horse – Moore ct is wary of applying it in new circum, raises a “red flag”

· cf Kremen: common law doesn’t stand idle – cites Moore: we’re not “creating new duties”

· although conv is a SL tort, both cases also had breach – not checking letter in K, lack of inf consent in M
· corr justice: not unfair to put costs on registrar/researcher even though not ult wrongdoer – it shd have burden of bringing suit to collect agst con artist/surgeon

· deterr: Moore worried about SL for benef activity – liab w/o end for researchers (cf prox cause, where ct breaks chain) – but cdn’t indemnif be used? or consent form (but need actual informed consent, see Pepper) – also, under UCC there’s a good faith purchaser def

B2. Trespass to Chattels

· unlike trespass to land, not strictly liab for trespass to chattel – conduct needs to affect some other imp interest of possessor, an actual inj must occur – ie, Res: no liab for child pulling dogs ears w/o harm

· little bro of conver – not suff imp interf to be conversion & make D pay full value of thing 
· trespass to chattel agst possession, not ownership like conversion

Intel v. Hamidi: why diff in trespass to land & chattel? shd it match movability?
· not a trespass to chattel b/c no inj to any legally prot interest in pers prop (computer sys) – spam’s diff

· Epstein wants Co’s server to be treated as land (SL where any unauth intrusion is a trespass)

· shd inj be req for both (b/c of cost of starting legal sys, reality for nominal harms)? result: land inv for shortcuts – unlike chattels, self-help more diff & costly w/land, so SL is useful to overcome prob

· w/rule in place, prot of chattels is easier (can be stored on one’s land when not used ) – for chattels where this isn’t poss, perhaps they shd be treated as land also

· ct said they might’ve been able to get an injunc if they cd show there’s a real threat others wd repeat
· eBay: ct granted prelim injunc agst use of internet “spiders” since they were capable of impairing oper of site – also eBay wd allow access under licensing agreem

· strategic reason for Intel not to bring nuisance litig – avoid giving more attn to contents of emails
C. Private Nuisance
· most are intentional harms b/c of contin & repetit nature, where D recvs notice it’s doing harm – but in many states & Res, unlike trespass to chattels, inj isn’t suff – interf must be “unreas”

· neg – see Res: unreas if harm outweighs benefit (HF), or serious harm & fin pun wdn’t stop conduct 
· SL: once interf passes some “de minimis” threshold level, liab is strict

· “live & let live”: for minimal harms, all interf are recip, so virtually all parties are better off w/o redress – but is neg used to set de minimis threshold?

· for subst damage: inconven less likely to be equal & admin costs shrink cf. amt in controv – in such cases (ie, taking land for RR) explicit compen needed to insure taking benef all

· locality rule: “reas” use of one’s prop dep on circum, no gen rule

Fontainebleau: maj rule: prop rts view for sunlight, no entitlem
· [hotel]: no easem for sunlight (no nuis, injunc (III): cf LeRoy Fibre); since useful, not spite fence
· Coasean recip caus: what gives P rt to build a pool so close to its boundary in first place? – if P wants to prot its lights, it can purchase a restr easem from D

Prah v. Maretti: rej Fontainebleau – finds entitlem to sunlight where “fn use” value is high
· [solar heating]: granted easem of light to homeowner (nuis – injunc (I))

· disting commerc setting from resid, where hotel in F cd pay for restr easem – also see econ loss rule
· but how to disting btw func value & aesthetic value? – nuisance can bring in neg

Rogers v. Elliot: no extrasensitivity def – uses obj std
· [church bell]: must be an unreas annoyance as a “nat & ord effect” upon all reas persons

· cf. eggshell skull rule, applic in trespass & neg – after notice of harm, D cont ringing bell – 3 reasons for no extrasensitivity def for nuisance: (1) prot interests of other listeners; (2) P can mitig by selling prop to one who doesn’t mind bells; (3) longstanding op of bells creates a form of prescriptive easem

· wd claim of NIED or IIED lie here? – prob not NIED b/c prox cause prong isn’t sat – harm isn’t foresee, although it’s direct – see Mitchell (horses heads)

· for IIED: not outrageous like Wilkinson (practical joke) or Ocheltree (sex harass)
Ensign [boarding dogs]: v. lim coming to nuis def
· nuis, injunc (I): coming to nuis is no def, but merely one factor in det whether injunc shd be granted

· min view usu rests on AoR: see Bove, where P moved to indust region, where ct said P knew factories wd increase; ct deferred to local zoning auth (single ind moved into a district w/preexisting conds)
Boomer v. Atl. Cement: when disparity is large, holdout prob points to damages not injunc
· [cement, cost of injunc >> harm]: nuis – damages (II): D can pollute as long as it pays 
· injunct relief may not lead to barg to opt result b/c: (1) parties might waste much resources in barg; (2) might not reach any agreem b/c of bluffing – or may not even barg b/c of acrimony after trial

· social desirability of injunc rises as value (obj & subj) of P’s interest rises, and once P’s interest becomes more diff to est, damages are less reliable

· dissent: not awarding injunc licenses a contin wrong, ct shdn’t impose a servitude for private use

Spur Indus.: missing rule IV – purchased injunc: may enjoin, but only if P compen D for loss

· having brought homeowners to nuis at foresee harm to cattle co, developm co must pay cattle co to move

· don’t want to encourage develop cos to push out cattle cos everywhere – no nuis, damages (IV)
· cf Hamidi, where ct denied trespass to chattels, but didn’t give Hamidi an entitlem to send emails, it said Intel cd use self-help to prevent reception

V. PRODUCTS LIABILITY
A. Development of Doctrine
· 4 stages: (1) privity (Winterbottom); (2) rej of privity in MacPherson; (3) SL shd govern manuf defects – Escola; (4) defective design & duty to warn – expanded liab w/in trad framework of neg

· prox cause can limit trad remoteness concern of privity; modern arg: manuf can’t disting btw users (subcateg), so skillful will cross-subsidiz the inept – are users cheapest avoiders?

MacPherson: no privity def
· [car, wood spokes]: if harm foresee (made to go 50mph, so unless strong wheels…) & use by others foresee (seats for 3, knew dealer wd resell), manuf owes duty of care 
· decline of privity: legal duties solely pers relational no longer made sense (ie, foresee of harm or HF better dividing line); manuf is cheaper avoider; corr justice (privity shdn’t bar compen of innocents)
· effects of MacPherson: fall of privity closely rel w/rise of SL – neg review of manufs duty led to use of res ipsa which was a transition to SL, as it lets jury decide if inference dispelled
Escola: SL for manuf defects – Res (2nd)
· manuf is cheaper avoider – can antic hazards & guard agst them – most effectively reduce hazards

· loss spreading – acts as insurer, make it a cost of busin instead of putting loss on inj

· elim of proof complications – inj person has little evid, res ipsa -> SL, why not fix resp openly?

· Traynor’s limits on recovery: normal & proper use; traceable to prod as it reached market

· corr justice – once P est causal conn, then loss shd p.f. be put on D not innocent P (if not innocent?)
· is this same as “abnormally dang” of blasting, etc – in blasting it is a v. dang activity so inj w/o lack of care by P are more likely, unlike prods
Henningsen: ct voided disclaimer limiting warranty to orig buyer – benef of implied warranty extends to those “reas expected” to use car

· jury can find liab under warranty while denying tort – b/c SL for design defect is det by risk-utility std (see Potter, Halladay), whereas warranty focuses on consumer expectat
· see Castro v. QVC, where trial judge incorr wdn’t allow sep instrs for SL & warranty 

Casa Clara: econ loss not recoverable in tort
· [concrete too salty]: no tort recovery when prod damages itself, causing econ loss, but doesn’t cause pers inj or damage to any other prop – ct says rest of house isn’t “other prop,” concr was part of finished prod
· cf. SC case Saratoga Fishing where loss of fishing net, spare parts (added after 1st sale) were recov in tort by 2nd buyer after ship sank – the parts didn’t become part of prod itself

· premise of econ loss rule is that parties can alloc econ risks & remedies as part of contr negots
· Res (2nd): “prod in defective cond unreas dang” to user or his prop is liab for phys harm caused

· caveats: no view on harm to bystanders, if prod was expected to be processed or changed, or sold as a component part

· today, manuf or seller liab to bystander is univ allowed b/c as a stranger case for SL is strong: as w/abnorm dang activities, hurt by proc not of her making

· Res (3rd): defective when (1) manuf defect (departs from intended design); (2) design defect (foresee risks cd’ve been reduced by alt design and omission makes it not reas safe); (3) inadeq warning or instr (like #2, foresee…)

· note: caveats gone, SL for manuf, more lim obligs of “reas safe” for design, warnings

· revol btw Res 2 & 3, which uses tripartite analysis – was 2nd just manuf defects (which have SL), whereas neg plays larger role for design defect & failure to warn (esp when risk-utility is used)

· it demoted CE test: saying cts that purport to apply it either actually use risk-utility or use CE in contexts that wd merit inference of defect under res ipsa

· diff focus: CE tries to min prods erron deemed nondefect, and Res (3rd) w/its emphasis on (rare) res ipsa, tries to limit overly generous appl of CE
B. Product Defects
· defenses: alt/mod/misuse, open & obv danger, AoR, compar neg, learned intermed, regul compliance
1. Manufacturing Defect
· SL imposed when prod departs from its intended design although all poss care exerc in prep & marketing

2. Design Defect

· every test of design defect allows evid of CE, compliance w/stat & indust stds & open & obvious conds

· critics of CE: amorphous std can explain any result jury reaches; not helpful w/bystanders

· design defect 

· arg for SL: even if manuf takes all poss care, it’s liab – focuses on prod, not manuf

· neg: esp w/risk-utility which is sim to HF; CE based on “reas” of such expectat (see Castro)

· failure to warn – much more of a div btw SL & neg

· SL – b/c it didn’t have warning it was defectively designed (CE test) – Calabresi: risk utility doesn’t make sense here b/c manuf wd’ve always added warning if it knew at time – but see Hood (warning dilution; cd deter people from taking benef drugs (say vaccines; this is one of args for learned intermed def))

· neg – see Liriano – is there a free-standing neg claim of failure to warn (looks to actions of manuf) even when design defect is precl by subst mod def (which wd seem to cut out SL part, which looks to prod)
Barker v. Lull Eng’g: design defect: safety below reas consumer expectat or doesn’t sat risk-utility
· consumer expectat (implied warranty): prod failed to perf as safely as an ord consumer wd expect when used in an intended or reas foresee manner 

· risk-utility: jury can take into acct B, P, L, and adverse conseqs that wd result from an alt design, which D provided: seat belts prevent quick escape, etc

· some cts have expanded manufs liab for prods subseq modified: foresee misuse or abnormal use can be extended to foresee subst change of prod from its orig design

· Res (3rd) recog that prod alt or mod cd defeat of diminish D’s resp (see Daly), but treats them as parts of broader Qs of prod defect, caus and P’s conduct

2 Judicial Rebukes to Res (3rd):
Potter: rej view that P must show seller cd’ve adopted “reas alt design”
· used mod test: req risk-utility in absence of a res ipsa-like sit – which is consistent w/Res (3rd), except that res ipsa is only an inference, unlike CE
· feas alt design req (arg for in Res (3rd)) imposes undue burden on P, who wd be req to retain expert, & in some cases w/no alt design, prod may be unreas dang & strictly liab

· in weighing risks agst utilities, focus of jury shd be on prod (SL) not conduct of manuf (neg)
Halliday: rej use of risk-utility test, sticks w/CE
· CE test: gun didn’t malfn, and worked as any ord consumer wd expect it to, given the mult warnings

· declines to adopt risk-utility, thinking it wd make P’s case harder to prove, not realizing irony in result

Castro v. QVC: dual purpose test means prod might sat risk-utility but fail cons expectat
· [turkey]: diff btw HF & risk-utility is trad neg does cost/benefit on basis of what ought to be known at time D acted, while risk/utility test uses all relevant info – even subseq to D’s actions
· seems closer to SL than neg HF b/c you look to prod, not manuf’s actions
· dual purpose req: though pan didn’t fail risk/utility test b/c of many adv uses for low-volume foods, it was advert for partic purpose & was unsafe for that purpose, so was defective under consumer expectat

· ie, in Denny it was a Ford Bronco off-road vehicle that was at risk of roll-over in ord driving

· here risk utility is diff from CE test – critics: dual purpose test is not needed b/c risk utility test cd be applied to purpose it was marketed for

3. Failure to Warn: who, & what is scope of warning (alt uses? contin duty to warn?)
Ortho Pharma. [birth ctrl, stroke]: learned intermed def not approp w/less patient contact, dir warning feas

· manuf owes dir duty to consumer to provide warning compreh to ave user, fairly indic danger 
· hindsight bias v. patient auton (don’t want to predict how patient wd’ve made choice)

· oral contrac doesn’t fit into learned intermed exception b/c: 1. its subst risks; 2. feas of dir warnings; 3. passive role of doc; 4. poss that commun btw doc & consumer is insuff standing alone

· since so much advert is aimed at consumers not docs, exception in Ortho threatens to swallow rule – see Perez: if you dir advert, you lose learned intermed def – then lets jury apportion liab btw doc & manuf
· incentive effects: discourage cont consult w/doc? (or unrealistic given HMO coverage?); improved social conseq dubious (see Hood); high prices, less avail (vaccines)
Hood: warning dilution, scaring from benef use – ct det “reas” of warning
· did lack of info of conseq if guards were taken off make warning not to take them off inadeq?

· no, warning need only be reas under circum (HF) – cf Liriano, where it disting btw 2 fns of warnings: of danger, and of safer way – Liriano left Q of “reas” for jury, but Hood aff’d s/j det
· cost of more detail isn’t just printing fees – too much detail can undermine effectiveness altogether, perhaps leading to more injs than a less detailed but clear warning

C. Plaintiff’s Conduct
Liriano: failure to warn (of danger or safer way) may exist where subst modif precludes design defect
· [meat grinder]: why does duty to warn survive subst mod? – manuf has better access to info, cheaper avoider, contin post-sale duty to warn in NY

· why isn’t the store (which removed guard) a learned intermed? – it doesn’t have info about bad events, or risks that a doc wd for drugs, and there’s no need for ind advice/warnings

· manuf presents 2 defs: open & obv (but not to 17yr old immigrant – a Q for jury, not std for certainty like Balt & Ohio – or Hood); causation (but Herzog, Zuchowitz shift burden to D)

· 2 types of warnings: ex of road w/sign “danger: steep grade” and one indicating alt route

Daly: uses compar fault for strict prods liab – both tinged w/neg components
· goals of Li (probs of proof, place burden on manufs not inj persons powerless to prot themselves) wdn’t be frustr by compar principles – want to control P’s conduct w/o using contrib neg

· “felicitous” result that AoR won’t bar action anymore b/c it’s merged into compar neg

· Res follows Daly & declines to treat as sep defs prod misuse, alt, sec AoR – all gov by compar neg

· Mosk, diss: dark day; ct has beat a hasty retreat; foreign obj (neg) injected into prods liab, consumer prot will erode w/compar neg (as every D will use it); AoR shd be retained as a total def

· foresee misuse std creates moral hazard: incentive for Ps not to take approp care in foresee misuse sits b/c they can still recover – also creates a transf from careful to careless b/c manuf can’t subcateg
· cts don’t like AoR by contr for prods b/c of view that ord consumer lacks suff info & barg power

D1. Regulatory Compliance
· stat stds: basic asymm of neg holds: noncompliance is ord conclus evid of prod defect, but compliance is usu only “some evid” of a safe prod design

· Ortho Pharma.: compliance w/FDA reqs is admiss to show lack of neg (shield), but isn’t conclusive

· FDA arg its std was min & state tort law resp for higher std – cf. its preemp arg in Colacicco
· flip side (Herzog, sword) is neg per se if state incorp reg into its neg std, o/w just “some evid” of neg

D2. Federal Preemption

· regul compliance def will be raised state-by-state: in most j/ds, it’s “some evid,” but isn’t dispositive

· since regul compliance failed, why has stronger fed preemp (regul std is a floor & ceiling) taken hold?

· inertia? – tough for states to change regul compliance rule, but easier for agencies to make change on their own (but cts and legis have to acquiesce)

· 3 types of fed preemp: (1) express; (2) field (Cong has occupied area); (3) conflict (w/goals of regul)

· conflict preempt: “poss” (can’t comply w/both); but more malleable type is “frust of purpose” 
Geier: gives wt to agency’s view; no expr preemp, but tort law wd “frust purpose” of regul
· ambig stat: preempt v. savings cl – ct found no expr preempt, looked to implied
· agency’s (contemp) explan: std gives manuf range of choices – airbag req in state tort law wd frust reg

· FDA likes relying on Geier, b/c SC paid a lot of attn to what agency said
· Stevens, diss: airbags avail for 30yrs, interim regul shdn’t deprive state cts of ans neg or design defect 
· in Sprietsma, Stevens found preempt provision, which referred to “a law or regul” didn’t cover common law actions, but only various forms of “pos enactms”

Colacicco: peak of defer to agency: agency’s amicus & preamble dispositive
· principles of deference don’t allow us to question FDA’s interp of its own regs

Sharkey, Preemption by Preamble: back-door tort reform thru agency preemp preambles
· at extreme, disquieting scenario: aggress regul preemp, plus renewed vigor toward evisc of fed priv c/a, cd lead to nearly complete substit of public for priv enf of law
· states are often pioneers in consumer prot & w/o preemp, cd challenge regul agency’s stds

· but one state’s experim (ie, CA) can pose “risks to rest of country” thru spillover effects
· SC has tried to capture the sig benefits from nat’l unif & to prot an increasingly unif nat’l commerc market from imposition of externalities by unfriendly state legis
· asymm: agencies given expansive discretion to interp/declare preempt scope, but lim by cts when they try to confer priv rts of action – a sorcerer in preempt, but lowly apprentice wrt implied rts of action
· poss sol’ns: consultat mandates, federalism impact statems, or notice & comment periods
VI. DAMAGES: imp factors: compen, deterr, consistency
A. Compensatory Damages

· 3 crucial elems of damages: (1) nonpecun: bodily harm and p&s; (2) med expenses; (3) lost earnings

· malleable categs: one view is jury uses p&s to compen for attny’s fees – o/w undercompen

· corr justice: damages are meant to put P in pos she wd’ve been in if the tort hadn’t occurred

· deterr: damages fn as “prices” D must pay for engaging in certain activities

· compen as goal – we rely on tort sys as a social ins fn b/c of lack of nat’l health care, etc

Pain & Suffering
Garber [NY]: “some” cogn awaren is prereq for LoEL recovery, and p&s calc shd incl LoEL as a factor

· ct concerned more w/compen fn than w/deterr incentives for cog awaren; and fears that sep calcs wd lead to duplicative awards, distortion from calc wd be amplified

· how to value p&s? - “per deim” rule – break down p&s into minutes, days; “golden rule” – jurors imagine being in P’s shoes (usu impermiss)

· lack of ins for p&s isn’t indiff: we spend a lot to alleviate p&s; $0 awd wd undercut deterr
· reforms: sched damages (matrix of injs & severities); give jury benchmarks; use floors & ceilings

· damages caps gives incentive for lawyers to take Ps w/high econ damages (high lost wages or future med costs), if chances of winning are same – but cd provide spur for valuation changes
Economic Losses

· overstatem to say econ losses are easy to calc b/c it’s diff to project future wages based on job path, whether P cd (or shd) mitig & get new type of job, need to take into acct inflation predictions, etc
· proj is diff w/little info – ie, no consistent empl, like kids (med expenses, wages diff to proj)
· Chamallas: use blended gender/race statistics instead of replic ineq – leaves open diff Q of whether victim whose econ losses are above ave shd be fully compen

· since it’s cheaper to inj minorities, there’s less incentive for Ds to remove lead paint from such neighborhoods – using neutral tables cd help implement race/gender equality

O’Shea [boat cook]: need to acct for inflation in both wages & discount rate; prev wages don’t cap future
· Posner: either take it out of both wages & discount rate or build it into both – still need to acct for interest
· future earnings calc req sep est of both earnings in ea future period and prob P will cont to earn 
· mitig of damages: most cts give P benef of doubt in det whether to accept treatm, b/c often risks of inj
· taxation of tort awards for lost earnings – not taxable under IRC, but trend is to take taxes into acct, but wdn’t this underdeter and leave govn’t w/o benefit? no taxes meant to help set off attny’s fees?
Duncan v. KC Ry.: abuse of discretion std in overturning compen damages awd – cf de novo PD
· to est future med costs, ct looks to life expect of person w/spinal inj; diff of est cost of child’s med care
· structured settlems pay P’s damages in installms rather than lump sum – reduces uncertainty in proj lost earnings & future med expenses in big cases, but rarely used in small cases b/c of high admin costs

· contingency settlems create risk that inj P may unduly prolong treatm to cont recv paym
Contingency Fees:

· pros: allows inds to bring claims they o/w cdn’t; attny incentive to pick cases w/high prob of succc
· cons: stirs up needless litig; huge payms for settling easy cases; hard to use for injunc or on def side

· fixed fee – incentive to shirk; hrly fee – to run up hrs; conting fee – priv incentives work well, but imperfect b/c attny focuses on marginal gain (won’t do 50 work for 40 gain)
· Brickman proposal: D makes settlem offer; if refused, it becomes benchmark so conting fee based on marginal improvem – encourages Ds to make good 1st offer & Ps not to accept bad one

· fee-shifting: diff btw British & Am sys’ is expected legal costs – in Am, when optimistic, costs are still high, although when pessimistic, they don’t increase by burden of paying other side’s

· sales of tort claims are prohib, but conting fee moderates this prohib by acting as a partial sale of claim

· Ps cd recv compen at market price closer to expectat – but efforts of tort victim still nec

· unmatured tort claims (UTC): gives people more options, can achieve deterr & ins (but not full compen in case of inj) – wd reintrod 19C doct: employer buys UTC from empl (AoR)

Collateral Benefits:

Harding: fact of P’s ins shdn’t lower recovery to D’s unearned benef – diff if from “same source”
· some cts allow govn’t to set off veterans benefs inj in service, but soc sec, & other funds don’t count, as long as P can show she contrib to special fund sep & distinct from gen govn’t revenues

· Molozf: to det whether collat source rule is applic, look to nature of paym & reason paym is being made 

· NY stat modif of collat source rule: in exchange for set-off, P recovers cost of keeping ins for prev 2yrs and proj cost of keeping it in future – so P isn’t worse off for buying ins, but D is underdeterred
Wrongful Death & Loss of Consortium:

· wrongful death: Baker v. Bolton was early auth agst allowing it – stats changed this, but still limited
· most j/d use a loss-to-survivors test, where D pays only if some benef depends on decedent for support; minority test: loss-to-estate: D pays even if decedent had no dep at death

· loss of consortium: allowed for husband/wife – but states differ on other rels: trans costs of many childr
B. Punitive Damages

· conceptual divide: for compen, you look at what P has lost, suffered; for PD you look at D’s acts 

· abuse of discretion rev for compen (Duncan); PD uses de novo b/c ct says it’s a moral det not finding facts – but line btw PD and compen are really more malleable (crossover), esp w/p&s

· ie, in State Farm, ct said PD may’ve leaked into 1M p&s, sugg lower ratio 1:1

· what is approp denom – is it just compen damages, or shd it be PD/harm

Kemezy: P shdn’t be req to introd evid of D’s wealth (to detrim of most other Ds, deep pocket bias)

· wealthy D cd mount aggress def which deters Ps from bringing suit; larger awd nec to change conduct; agst its use: don’t want to bankrupt D; corr just (wealthy not more morally culp)

· why PD: opt deterr (compen not always suff), may want complete deterr (like a prop rule – either stop entirely, or force barg before); moral outrage/societal disdain (hist, PD given for dign or intentional harms); disgorgement of lucrative miscond; concealm/prob of detection (PD mult); priv AG
· cons: overdeterr; mult paym for same harm/quasi-crim (due proc, diff burden proof, precl); windfall to partic P; overcompen; rej of HF (Viscusi showed juries pun for HF’s use – better jury instr needed)
BMW v. Gore: finds PD excessive using guideposts of repreh, ratio, compar civ pun

· Co shd recv notice of pen (assumes we want activity); state can’t use PD to impose regul on entire nation

· Scalia: 14th Amd assures opp to contest reas of award in state ct (if there’s such a rule or stat there), but there’s no fed guar that award be reas
State Farm: repreh is most imp guidepost, state can’t pun for even unlawful conduct outside state

· repreh: phys vs econ harm; reckless disregard of others; repeated vs isolated; malice/deceit vs accid
· state gen can’t punish D for unlawful acts outside state’s j/d (& certainly not for lawful acts)

· dissim acts can’t serve as basis for PD – can’t adj others’ hypo claims under repreh analysis

· ratio: shd rarely exceed single-digits; history shows 4:1 is close to line of constit impropriety

· compar pen: crim penalty less useful to det amt than show state’s view – cf Mathias (license revoc)
· how imp is this guidepost if 100x civil sanction (around 1M compen) was deemed ok as PD
Dardinger: judge-created split-recovery to solve windfall but not excessiven

· an interv to address diffuse harm as opposed to specif (perhaps thus exceeding its auth)

· dissent’s pos was rigidly overbroad – jud interv shdn’t be precl, at least where redressing specif harms

Sharkey, PD as SD: keep PD for deterr, but for corr just want to avoid ind windfall – compen society
· PD multiplier formula – for opt deterr, size of damages shd vary inversely w/prob of detection

· PD have been used not only to pursue goals of retrib & deterr, but also to achieve a societal compen goal: redress of harms caused by Ds that inj persons beyond ind Ps in a partic case
· 2 categs of societal harms: a continuum from “specific harms” to identifiable inds to more “diffuse harms” that affect groups or society in gen
· soc damages restores broken link btw deterr & compen, & places heightened emphasis on distrib conseq – advances corr justice by avoiding windfall gain to P, to compen others harmed by same wrong

· ex post CA to det PD & others harmed, wd provide rule 23 & due proc prots, but D wd complain about admiss of that evid w/o showing caus; precl: Ds get more than usu PD action, but Ps get to wait & see before entering (but Parklane gives sim result anyway); avoids mult est of same damages (PD then ind suits); high admin costs of notice & sorting out false claimants

· to preclude “anchoring,” don’t allow P’s lawyer to suggest damage amt – but if there is no salient num, what is jury supposed to use to det damages? just pick out of thin air? wd decrease consistency
Mathias [bedbugs, 37x]: low CD, high dignitary damages: upheld high ratio
· why not single-digit: low prob of detection; lucrative miscond; wealth makes litig costly (aggress def)

· for dignatory harms, PD is nec: o/w be too slight awd to warrant suit (cap at 4x might precl this suit), and P might resort to violence; D cd just pay & commit act w/impunity, perhaps inciting victim

· was jury’s num chosen (1k * num rooms) pun for harm to others?
Williams: can 2 guideposts override ratio, and how shd non-party harm be taken into acct?

· Ore SC said yes, evid of similar misconduct to other inds (in state) may be relev to PD award

· Chamber of Commerce: giving jury evid of past verdicts wd provide anchor; inord pressure to settle
· Philip Morris: guideposts shd set ratio range – but doesn’t this raise ratio (not repreh) to most imp? 

· PD serve excl as retributive-based pun for ind private harms – cf Sharkey societal damages
· Williams: sits that merit higher ratios: from SF: small econ damages/nonecon hard to det; inj hard to detect; from Mathias: low prob of detection; lucrative miscond; wealth makes litig costly

· at arg: jury instr cd confuse jurors about line btw repreh & pun D for harms to others

· Epstein: PD shd dep on ind showing of unwarranted risk of harm; shdn’t be vic liab for PD

· simple neg isn’t suff, D must have some intention to cause inj or act in reckless disregard of its occurr

· legis reforms: (1) req “clear & convincing” evid; (2) reduce award given prev awds agst D (to prevent double paym); (3) dollar caps or mult of damages; (4) bifur trial; (5) awd some % to public purse

