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JURISDICTION OVER THE PARTIES OR THEIR PROPERTY

I. Traditional bases of adjudicatory authority over the d

A. Express Consent

1. D may consent via K or simple agreement to have suits adjudicated in a particular forum

2. By statute: In response to Shaffer v. Heitner, DE enacted law whereby acceptance of a directorship in a DE corporation constitutes consent to jurisdiction over any COA arising from corporate duties.

3. Adam v. Saenger (U.S. 1938)

a) Where D files a counterclaim that is transactionally oriented, P in the original action is assumed to have consented to jurisdiction.  

b) P having already voluntarily submitted to jurisdiction by filing suit, there is nothing arbitrary/unreasonable in treating her as being there for all purposes for which justice to D requires her presence.

B. Implied Consent

1. Will be assumed in cases of interstate travel (as long as a long-arm statute exists), but “a fiction of consent…”

2. Hess v. Pawloski (U.S. 1927)

a) Auto accident in state where one party is nonresident

b) State’s interest in regulating the use of its highways is very high due to the dangers of motor vehicles and extends to their use by nonresidents as well as residents

c) Driving on roads is evidence of the acceptance of rights and privileges conferred by state.

3. Doherty v. Goodman (U.S. 1935)

a) Upheld service on agent of nonresident D engaged in selling corporate securities within the forum.

b) Corporate securities are of an “exceptional” nature and danger; state interest in their regulation is high.

C. Domicile

1. A party who is domiciled within a state impliedly consents to be subject to suit within it, even if she is not currently a resident.

2. Blackmer v. United States (U.S. 1932)

a) Upheld subpoena served in France - domicile in the state alone + service of process is sufficient to bring an absent D within the reach of the state’s jurisdiction.

b) “The authority of a state over one of its citizens is not terminated by the mere fact of his absence from the state.”

c) For purposes of in personam jurisdiction, citizenship is coincident with domicile; in actions under federal statutes, citizenship may support jurisdiction.

3. Milliken v. Meyer (U.S. 1940)

a) Upheld subpoena served on a WY resident in CO – Blackmer principle applies to litigation in state courts (domicile in state is enough).

b) A reciprocal relationship between state and domiciliary:  domiciliary receives from state privileges/benefits/protection to self and to property, in return, state may exact certain duties.

4. Exceptions (possibly):  Shaffer implies that under unusual/unfair circumstances, domicile may not be sufficient to exercise jurisdiction over an absent domiciliary, as long as an alt. forum is available:  

a) D has left the domicile but not yet established another one 

b) D has been long absent with no intent to return

D. Transitory Presence

1. A party who is present within the boundaries of the forum will be subject to in personam jurisdiction regardless of the type, length, or purpose of the visit.

2. Grace v. MacArthur (E.D. Ark. 1959)

a) Upheld service of process made while D a passenger on a commercial flight passing over Ark.

b) “When the party is in the state, however transiently, and the summons is actually served on him there, the judgment of the court is complete, as to the person of the D.”

i) Idea is that D chose trajectory that flew him over state…perhaps no jurisdiction if blown over by mistake?

3. Burnham v. Superior Court of CA (U.S. 1990)

a) Majority (Scalia):  modern notions of personal jurisdiction (minimum contacts/purposeful availment) do not undermine viability of presence as a traditional basis for in personam jurisdiction.

b) Any voluntary presence, for any amount of time, for any purpose (related/ unrelated to COA) will be sufficient.

c) The minimum contacts analysis was developed to serve as a substitute for physical presence, and is therefore required only for an absent D.

d) Concurrence (Brennan):  tradition is relevant but not dispositive (as far as forseeability of being haled into court goes); in some cases transient jurisdiction may be unreasonable and violate due process, and must undergo a minimum contacts analysis.

II. pennoyer v. neff (U.S. 1877)

E. Facts

1. Action 1:  Mitchell (OR) sues Neff (CA) over $300 in legal fees in OR state court.  N served with process via publication; court asserts in personam jurisdiction (N owns no property in OR at the time). N does not appear; judgment for M.  Subsequently, N becomes the owner of property (title was pending during trial) which is sold by the sheriff in execution of judgment. Pennoyer purchases the land.

2. Action 2:  N sues P in OR federal court, claiming title over the property – a collateral attack on the judgment of Action 1.

F. Issue:  Was in personam jurisdiction correctly obtained over Neff in Action One?
G. Significance:  3 kinds of personal jurisdiction are set out
1. In personam
a) Court exercises power to render judgment for/against totality of D (no limit to judgment) by virtue of territorial control

b) Personal service of process within boundaries of state (“tag jurisdiction”) or appropriate substituted service is required.  Service by publication generally insufficient.

2. In rem
a) Court adjudicates competing claims to property (title) within its territorial control by bringing property itself before court

b) Judgments are effective “against all the world” – not necessary to summon or even identify all those whose interests might be affected

c) Service by process accomplished by publication + attachment

3. Quasi in rem
a) Court adjudicates actions brought against persons but judgment affects only the interests in designated.  Two kinds:

i) Parties are litigating an underlying dispute; property relates to remedy (remove a cloud on title, set aside a fraudulent conveyance)

ii) P seeks to use local property belonging to D as a jurisdictional vehicle for litigating a personal claim unrelated to the property (attachment jurisdiction)

b) Once the property comes under the court’s control, court has power to hear all phases of the action – D may either appear & defend on merits or default & sacrifice property.

c) Judgment limited to value of property

d) Judgment not given binding/res judicata effect in a subsequent action on the same personal claim

H. Holding

1. Links Due Process Clause (14th A.) with Full Faith and Credit Clause of Article IV as the constitutional measuring rod of state court assertions of personal jurisdiction

a) Each state possesses exclusive jurisdiction and sovereignty over persons and property within its territory; to protect its own citizens, however, a state must have some authority to bind nonresidents to judgment

b) State courts could enter binding personal judgment against unwilling nonresident D only by:

i) personally serving with process within the state

ii) attaching property within the state

iii) D’s appearing before court voluntarily

c) Without fulfilling these service requirements, a judgment is denied full faith and credit and is unenforceable even within the state that renders it.

2. Introduces a D-focused perspective that lingers until WWVW

III. Traditional bases of power over d’s property

I. In Rem:  Tyler v. Judges of the Court of Registration (U.S. 1900)
1. Authoritatively establishes in rem jurisdiction in jurisprudence.

2. Holds that a “quiet title” action, binding on all parties known and unknown is required to support the private property system (procedure for registering/conferring titles to land).

3. Court cautioned that notice must be insured (generally posted on property itself).

J. Quasi in Rem:  Pennington v. Fourth National Bank (U.S. 1917)
1. Establishes the quasi in rem action

2. If attachment of absent D’s property ex post (to enforce a valid judgment) is not precluded by Due Process and is recognized by Full Faith and Credit, then attachment ex ante (“freezing” it while adjudication proceeds) is not precluded, and is more efficient.

3. State’s power extends to admitted indebtedness and contested claims (immaterial if claim is inchoate at the time suit commences), and over all tangible and intangible property in state.

4. Three requirements

a) Res must be within forum’s borders

b) Seizure must occur at the commencement of the proceedings

c) Owner must have opportunity to be heard

K. Quasi in Rem:  Harris v. Balk (U.S. 1905)
1. Establishes principle that situs of debt is immaterial; debt clings to debtor wherever he goes.

2. State may assert jurisdiction over a debt as soon as it enters territory; mere presence is enough.

3. Widely criticized for permitting jurisdiction over a D in a forum with which neither he nor his activities had any logical connection.

IV. International Shoe v. state of washington (U.S. 1945)
L. Facts

M. Significance

1. Rule:  Where D is not present within the forum, Due Process requires that D have certain minimum contacts with it such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice.

2. Premise is that a nonresident’s enjoyment of the privilege of conducting business in the forum carries with it an obligation to respond to suit.

Four Guideposts in applying the minimum contacts requirement:

a)  Continuous and systematic activities + related COA = jurisdiction

b) Sporadic or casual activities/a single act + unrelated COA ≠ jurisdiction

Continuous and systematic activities + related COA may = jurisdiction (Helicopteros:  General jurisdiction)

c) A single act + related COA may under certain circumstances = jurisdiction (Helicopteros:  Specific jurisdiction)

3. Begin with 2 questions:

a) Were D’s activities in the forum continuous and systematic, or merely sporadic and casual?

b) Is the COA sued upon related or unrelated to the D’s activities in the forum?


	No

Contacts
	Casual or

Isolated
	Single Act +

Related COA
	Continuous +

Related COA
	Substantial and Continuous +

Related or unrelated COA




	No Jurisd.
	No Jurisd.

Hanson

Helicopteros
	Specific Jurisd.

Hess

McGee
	Specific Jurisd.

Shoe

Burger King
	General Jurisd.

Perkins v. Benguet

Audi in WWVW

Hustler Mag. in Keeton

*as defined in Helicopteros*


V. Due process and long-arm statutes

N. General characteristics

1. May predicate jurisdiction over nonresidents upon a variety of contacts with forum, such as:

a) transaction of business within state

b) commission of any one of a series of enumerated acts, such as a tort, ownership of property, entry into K

c) sometimes the commission of a particular act outside the forum that has consequences within it (some statutory definitions of “tortious act”)

2. May be drafted so as to expand or contract (i.e., be coterminous with) due process as interpreted by Supreme Court (RI: “not contrary to the provisions of the constitution or laws of the U.S.”), which creates flexibility at the expense of predictability (and makes every jurisdictional issue into a constitutional question).

3. Potential must be activated by appropriate service of process.

O. Perkins v. Benguet (U.S. 1952)
1. Nonresident P brings suit in Ohio against Philippine corp. that had continuous and systematic activities within the state during the Japanese occupation of the Philippines (president has office there, checks drawn on Ohio bank, employees and board meetings are there).

2. D is therefore subject to general jurisdiction – jurisdiction even where the cause of action involves a nonresident and arises out of state.

P. McGee v. Int’l Life Ins. Co. (U.S. 1957)
1. Issuance of insurance policy sued upon + receipt of policy payments from state resident = jurisdiction

2. Indicative of shift from convenience of D ( convenience of P and forum state

3. Modern transportation/communications lighten burden of defending in other states.

4. Cites Nelson v. Miller:  a single tort within the state may be held sufficient for jurisdiction because D enjoyed benefits and protections of state laws; Smyth v. Twin State Improvement Corps.:  continuous activity within state not a prerequisite.

Q. Fisher Governor Co. v. Superior Court (CA 1959)
1. Cause of action with no relation to forum will require more contacts than sales/sales promotion within state by independent, nonexclusive sales reps.

2. Interests involved:

a) State’s interest in providing forum for its residents or in regulating business

b) Relative availability of evidence + burden of defense and prosecution in one place versus another

c) Ease of access to an alternative forum

d) Avoidance of a multiplicity of suits and conflicting adjudications

e) Extent to which cause of action arose from D’s local activities

R. Gray v. American Radiator & Std. Sanitary Corp. (2nd Cir. 1961)
1. Nonresident corporate D (Titan Valve) that made no sales in IL and had carried on no activities in the state is nevertheless subject to personal jurisdiction because sufficient minimum contacts existed.

2. D’s business was “directly affected by transactions occurring” in the state and D had “benefited…from the protection which [Illinois] law” provides to the marketing of water heaters containing its valves.

3. “As a general proposition, if a corporation elects to sell its products for ultimate use in another State, it is not unjust to hold it answerable there for any damage caused by defects in those products.”

4. Exercise depends on interpreting of long-arm statute such that “tortious act” includes D’s actions outside the forum that cause injury within.  Here, the situs of the “tortious act” is the place where the final action occurs – the resultant injury.

a) Compare with Feathers v. McLucas (NY 1965), where the court interprets the situs of “tortious act” to be the location of D’s act (typically negligence).

b) Other distinctions:  

i) Black v. Oberle Rentals (NY 1967) denied jurisdiction when a defectively manufactured item was purchased in the forum but the injury stemming from its use took place outside the forum

ii) Callahan v. Keystone Fireworks Mfg. Co. (WI 1967) upheld jurisdiction where a nonresident was injured outside the forum by a product purchased I the forum

S. Frummer v. Hilton Hotels Int’l, Inc. (NY 1967)
1. A foreign D will be subject to personal jurisdiction in a state which had no relation to the cause of action (slip and fall in London hotel room shower) and with which D’s only contact was the interlocking ownership between foreign corporation and local reservation service.

T. AllState Ins. Co. v. Hague (U.S. 1981)
1. Choice of law restrictions much more relaxed than jurisdictional restrictions.

2. State must have a significant contact or a significant aggregation of contacts, creating a state interest such that choice of law is neither arbitrary nor fundamentally unfair.

3. Plurality allowed Minn. to apply its own law to the case of a WI resident who moved there (Minn. law allowed stacking of insurance; WI did not).

U. Other issues

1. Does the language “commission of a tortious act” include acts of omission? (e.g., a corporate director’s failure to perform duties in the forum state)

2. Is economic loss an “injury?”

3. A K is usually considered as “made” in the forum state only when accepted in the forum.

4. Some courts have required a finding of substantial performance of the K within the state to satisfy the long-arm requirement that a K be “performed” in the forum state.

VI. the requirement of a purposeful act

V. Hanson v. Denckla (U.S. 1958)
1. FACTS

a) Trust established in DE; settlor moves to FL and changes trust to give money to grandchildren.

b) Upon settlor’s death, residuary legatees sue in FL, claiming changes not proper; parallel action to enforce the trust commenced in DE by grandchildren.

c) FL judgment finds jurisdiction over an indispensable D, the DE trustee, and holds trust invalid.

d) DE court refuses to be bound by FL judgment (to give it “full faith and credit”) because exercise of jurisdiction over D was improper.

2. HOLDING

a) The unilateral act of the settlor in exercising her power of appointment in FL was not enough to create jurisdiction over D, especially in the absence of any purposeful availment by D of the privileges of the forum state.

b) A court does not acquire jurisdiction by virtue of being a or even the most convenient location for litigation.

c) Reaffirms importance of D’s legitimate expectations in assessing the propriety of asserting jurisdiction.

3. DISSENT (Black)

a) Formulates test in terms of sufficiency of relationship of underlying transaction to interest of forum state.

b) Issues of choice of law and forum non conveniens are important.

c) Presence of settlor in FL is sufficient.

W. Kulko v. Superior Court (U.S. 1978)
1. FACTS

a) Custody action: D father buys ticket to CA for daughter who wishes to go live with mother; son follows without D’s consent or knowledge; mother sues for custody.

b) CA court asserts jurisdiction over D: act of sending daughter to live in CA had caused an “effect” by which D purposefully availed himself of the benefits of the forum.

2. HOLDING

a) Mere act of sending daughter to CA connoted neither intent to obtain nor expectation to receive a corresponding benefit in the state; not purposeful availment but rather acquiescence.

b) No financial benefit derived; any diminution in household costs due not to children’s presence in forum state but rather their absence from NY

c) D’s children, not D, had invoked protection of forum’s laws; unilateral activity of someone related to D cannot be attributed to D himself.

d) State’s interest is substantial and legitimate, but does not make CA a fair forum.

VII. World-Wide VW v. Woodson (U.S. 1980)
X. Facts

1. Harry and Kay Robinson, en route from NY to their new home in AZ, bring suit in OK state court against auto manufacturer, importer, distributor, and retailer when their car catches fire after a collision.

2. Suit brought under OK long-arm:  jurisdiction over “any party who cause(s) tortious injury in state by an act or omission outside this state if he regularly does or solicits business or engages in any other persistent course of conduct…”

3. Manufacturer and importer don’t contest jurisdiction; Ps are trying to prevent complete diversity and removal to federal court.

Y. Issue

1. Can OK court exercise personal jurisdiction over a nonresident auto retailer and distributor when Ds’ only connection to forum is the fact that an auto sold in NY to NY residents becomes involved in an accident in OK?

Z. Holding

1. Minimum contacts analysis performs 2 functions:  preserves federalism/sovereignty and protects D from burden of litigating in an inconvenient forum

2. Must first analyze minimum contacts before proceeding to  issues of convenience.

3. Contacts trump convenience:  A “powerful reaffirmation of territoriality”:  “Even if the D would suffer minimal/no inconvenience…even if the forum state has a strong interest…even if the forum state is the most convenient location…the Due Process clause, acting as an instrument of interstate federalism, may sometimes act to divest the state of its power to render a valid judgment.”

AA. Dissent (Blackmun)

1. Given the inherent mobility of the product, D necessarily knows and should expect that it will be used beyond a limited area and thus subject D to suit outside the home state.

AB. Dissent (Brennan)

1. Focuses too tightly on minimum contacts and D’s concerns; should put more weight on strength of forum state’s interests, balanced with any actual inconvenience to D

2. Should require fewer contacts if very convenient

AC. Forseeability

1. “The forseeability that matters in the due process analysis is not the likelihood that a product will find its way into the forum state , but rather whether D’s conduct and contacts with the forum state are such that s/he should reasonably anticipate being haled into court there.”

2. The D cannot be credited with “contacts” that are the result of the activity of someone else; the idea is that D’s own activity puts her on clear notice that by acting in a certain way, she could be haled into a court outside her home state.

AD. Portable Tort v. Stream of Commerce

1. A portable tort that results from P’s unilateral actions – such as driving a car – will be considered too fortuitous to satisfy minimum contacts.

2. A manufacturer’s amenability to suit does not simply travel with its products (even inherently mobile ones).

3. WWVW dicta:  If the D purposefully caters to a national market, distributing its product across the country through its own efforts or the efforts of middlemen, jurisdiction over that D constitutionally may be asserted in virtually any state where the product malfunctions.

4. Asahi:  Contacts must be “more purposefully directed at the forum state than the mere act of placing a product in the stream of commerce.”

AE. Convenience/Reasonableness

1. Multifaceted convenience analysis ( to protect D from being forced to litigate in a distant/inconvenient forum):

a) Burden on D (primary concern)

b) Forum state’s interest in adjudicating the particular dispute

c) P’s interest in obtaining convenient & effective relief

d) Interstate judicial efficiency

e) Shared interest of the states in furthering fundamental substantive public policies

2. Much broader than earlier, narrowly D-focused rule

3. WWVW never reaches this test because minimum contacts not found – we have to wait for Burger King
AF. Note Cases

1. Bodine’s Inc. v. Sunny-O, Inc. (N.D. Ill. 1980)

a) P sues on breach of warranty in connection with delivery of OJ to Bodine’s in IL.

b) Court exercises personal jurisdiction because sale arose from D’s efforts to serve, directly or indirectly, the market for its products in various states, including IL.

2. Insurance Corp. of Ireland v. Compagnie des Bauxites de Guinee (U.S. 1982)

a) State sovereignty is “ultimately a function of the individual liberty interest preserved by the Due Process Clause.  That clause is the only source of the personal jurisdiction requirement and the clause itself makes no mention of federalism concerns.” (The minimum contacts test appropriately takes sovereign concerns into account, no need for a new test.)

3. Keeton v. Hustler Magazine, Inc. (U.S. 1984)

a) NY resident brought libel suit against OH corporation in federal court in NH (only state where no statute of limitations for libel)!

b) Holdings

i) Regular monthly sales of thousands of magazines cannot be considered “random, isolated or fortuitous.”

ii) Dicta:  P’s contacts with forum state are irrelevant; choice of law is a separate issue from personal jurisdiction

c) Implies that if D’s contacts satisfy the minimum contacts threshold, few other considerations are likely to tip the balance in favor of rejecting jurisdiction as unfair.

In 1996, 2d Cir. held that if a P’s claim is barred by the statute of limitations in all forums but one, fairness does not require the exercise of jurisdiction in the one remaining forum, even if the D is subject to general jurisdiction there.

VIII. burger king corp. v. rudzewicz (U.S. 1985)
AG. Facts

1. BK brings breach of franchise suit in FL federal district court against 2 MI businessmen under the FL long-arm statute: “breaches a contract in the state.”

2. The franchise is a 20-year K established in Miami, governed expressly by FL law, with all fees, notices, and management policies going to/coming from FL.  Day-to-day supervision is from MI offices.

3. D contests jurisdiction – he has never even been to FL, and a boilerplate K shouldn’t tie him there.

AH. Holdings (Brennan for majority)

1. A single K is not a sufficient contact to automatically establish jurisdiction (technically doesn’t overrule McGee since there the D also accepted payments from forum state).

2. Utilizes a two-step minimum contacts analysis

a) Has D purposefully established minimum contacts in forum state?

i) D’s experience and sophistication

ii) whether there was a deliberate and continuous relationship with the forum prior to and in course of K

iii) fair notice (terms of K + contemplated and actual course of dealing)

Sufficient contacts = presumptively reasonable assertion of jurisdiction

b) D may seek to defeat jurisdiction by asserting that exercise of jurisdiction would not comport with notions of “fair play and substantial justice” (would be unreasonable) via the WWVW convenience criteria:

3. Conversely, the 5 convenience criteria from WWVW can serve to establish the reasonableness of jurisdiction upon a lesser showing of minimum contacts than would otherwise be required.

4. Essentially, whenever 2 businesspeople enter into a substantial, contractual relationship, either will be subject to jurisdiction in the other’s home state.

AI. Note Cases

1. Alchemie International Inc. v. Metal World Inc. (1981)

a) Jurisdiction over nonresident seller is valid even when all relations and contacts exercised by telephone

2. Hasenfus v. Corporate Air Services (DC 1988)

a) Iran-Contra case

b) None of Ds from DC, none had business there, alleged breach did not occur there

c) Mere fact that DC was the “nerve center” of the Iran-Contra conspiracy does not create personal jurisdiction over parties

IX. asahi metal industry company v. sup. ct. of ca (U.S. 1987)
AJ. Facts

1. Motorcyclist injured in CA accident; sues Taiwanese tire manufacturer under long-arm statute (“A court of this state may exercise jurisdiction on any basis not inconsistent with the Constitution of this state or of the U.S.” – coterminal with Constitution).

2. Manufacturer impleads Asahi, the Japanese manufacturer of the tire valve assembly, which has no direct control over sales in CA or over the distribution system.

3. P settles with manufacturer, leaving only cross-claim against Asahi.

AK. (Non-)Holdings (No majority – plurality opinion by O’Connor; concurrence by Brennan)

Minimum contacts analysis (first step of Burger King test):

a) Plurality:  merely placing product in stream of commerce, even with awareness of where the product will end up ≠ purposeful availment.  More is needed (“awareness plus” test):

i) Advertising

ii) Marketing

Customer service

iii) Distribution

b) Concurrence:  Awareness that product is being marketed in forum state is sufficient.

i) Economic benefit – products regularly sold in CA, not merely a fortuitous coincidence

ii) D knowingly benefited from consumption stream

2. Reasonableness/”fair play and substantial justice” analysis (second step of Burger King test):

a) Court unanimously agrees that in this case the exercise of jurisdiction would be unreasonable and unfair.

i) Burden of defending in a foreign legal system

ii) Slenderness of CA’s and manufacturer’s interests in having crossclaim heard in CA (manufacturer not a CA resident; transaction giving rise to claim took place in Taiwan)

iii) Strong federal and state interest in not creating foreign relations problems by deciding indemnity matters between two foreign Ds

iv) Reasonableness + Convenience > Sovereignty

3. Does not overrule Gray because a 3rd party claim, not a primary claim by the injured party against a nonresident manufacturer.

Lack of majority opinion on minimum contacts question means that the appropriate standard to be used to determine whether a manufacturer has established sufficient contacts with a forum state has not been fully resolved.

AL. Note Cases

1. Parry v. Ernst Home Center Corp (Utah 1989)

a) Maul manufactured by Japanese corp. → Japanese exporter→ CA corp. → regional distributor → western U.S. including Ernst in Idaho → individual buyer → father in Utah (as gift) → P.

Used plurality “awareness plus” test:  very little advertising, Ds did not go to Utah or send sales reps, no proof of number of products actually sold in Utah = no purposeful availment of state’s benefits and protections.

2. Nelson by Carson v. Park Industries, Inc. (7th Cir. 1983)

a) Manufacturers and primary distributors have broader scope than secondary distributors/retailers and are more subject to exercise of jurisdiction.

b) Presence at beginning of distribution system indicates intent to serve and derive benefit from broader market and to purposefully make product available in as many forums as possible.

3. Soo Line RR Co. v. Hawker Siddeley Canada, Inc. (8th Cir. 1991)

a) Manufacture of railroad cars in compliance with U.S. standards does not mean purposeful availment in Minnesota.

b) But, if product is designed specifically for the market in the forum state, may be a sufficient additional contact.

4. Irving v. Owens-Corning Fiberglass Corp. (5th Cir. 1989)

a) Rejects Asahi “awareness plus” standard for WWVW “reasonably foreseeing being haled into court” standard because former too vague.

5. Vons Companies v. Seabest Foods, Inc. (CA 1996, cert. denied)

a) After notorious e. coli fatalities, fast-food franchiser and Vons (meat supplier) cross-claimed against nonresident franchisees Seabest and Washington Restaurant Management, Inc. (WRMI) for failing to cook hamburgers properly.

b) Court exercised specific jurisdiction over Ds for activities “substantially connected” to, but not arising directly out of, contacts with forum state.

i) Ds did not have enough contacts with CA to warrant general jurisdiction, but they had purposefully availed themselves of an ongoing contractual relationship with the CA franchiser.

ii) Alleged tortious activity did not arise directly out of contacts with CA franchiser, and Ds had not directed their activity towards Vons, but Vons’ claims were “substantially connected” to contacts between franchiser and Ds.

iii) Important question was not whether Ds had sufficient contacts with Vons, but rather with CA.

c) Fairness: CA had strong interest in adjudicating action; burden on Ds was mitigated by their indemnification agreement with CA franchiser.

d) Court notes that Supreme Court never addressed particular degree of “relatedness” required by minimum contacts doctrine.

X. helicopteros nacionales de colombia, s.a. v. hall (U.S. 1984)
AM. Facts

1. Wrongful death action brought in TX against Colombian corporation for helicopter accident in Peru.  Decedents were U.S. citizens working for a Peruvian consortium partnered with a JV with headquarters in TX; D supplied transportation for consortium.  Four contacts with TX found on D’s part:

a) CEO flew, at request of Peruvian consortium, to TX to negotiate transportation K.

b) D had purchased most of its helicopters from a TX corp.

c) D had sent employees (including pilots) to TX for training.

d) Accepted checks drawn on a TX bank.

AN. Holding (Blackmun)

1. No specific jurisdiction because cause of action did not arise out of D’s contacts with forum.

2. D’s contacts do not reach threshold required for general jurisdiction:

a) CEO’s trip was sporadic

b) Mere purchases of helicopters from TX, even at regular intervals, were not enough to warrant assertion of jurisdiction when cause of action was not related to one of those purchase transactions (v. one of those helicopters).

c) Training of employees was “part of the package of goods and services purchased” and not a significant contact.

d) The bank on which a check is drawn is a unilateral act on the part of the drawer, not a choice on the part of D.

AO. Dissent (Brennan)

1. Contacts related to (v. arising out of) the cause of action should be weighed more heavily than other contacts.

2. A foreign corporation should assume amenability to suit in any state significantly affected by its commercial activities.

AP. Note Cases

1. Cresswell v. Walt Disney Productions (M.D. Pa. 1987)

a) PI case stemming from fire on monorail in FL.

b) Ample contacts:  advertising, sending reps, conveying honorary Disney world citizenship on Philly mayor, selling Disney products and services, broadcasting the Disney channel, providing toll-free # for PA residents to call, regularly visiting schools to recruit.

2. DeReyes v. Marine Mgmt. & Consulting. Ltd. (LA 1991)

a) Wrongful death action coast of OR; D is based in Hong Kong, has office in New Orleans.

b) Mere fact that D’s principal corporate office is located a great distance from the forum does not necessarily establish that it will suffer hardship/inconvenience sufficient to defeat jurisdiction.

c) Two-part test should also be applied for general jurisdiction – here, D had substantial & continuous contacts (general jurisdiction) and the burden of having to defend itself did not violate Due Process.

XI. Phillips petroleum v. shutts (U.S. 1985)
AQ. Facts

1. Ps brought class action in KS against DE corporation.

2. Each member of P class provided with notice making them bound by judgment unless they opted out.

3. KS law applied even though only 2% of claimants from KS.

AR. Holding

1. A state may exercise jurisdiction over a class action P even if P’s contacts with the state would not confer jurisdiction over a nonresident D.

a) A class action is an exception to the rule that one cannot be bound by a judgment in personam unless one is made fully a party in the traditional sense (a rule stemming from Pennoyer).
b) The minimum contacts analysis is not needed to protect the interests of an “absent” class action P, who need neither to travel nor to retain counsel. There is still a due process requirement…the due process clause reads “no person,” not “no defendant”…but it is relaxed

c) Notice to Ps must be the most practical and reasonably calculated, under all circumstances, to reach them; should describe action and Ps rights.

2. Due Process + Full Faith and Credit do require that the forum state have a significant contact or aggregate of contacts to the claims of the P class such that a sufficient state interest is presented to render choice of forum law not arbitrary or unfair.  Can’t just apply KS law without seeing if it conflicts with laws of other states represented by P class.  Remanded to state court to determine whether other states’ laws conflicted with those of the forum state; it was held that they did not.

XII. Long-Arm jurisdiction in the federal courts:  Omni capital Int’l v. rudolf wolf & co Ltd. (U.S. 1987)
AS. Generally

1. Congress has the power to provide that the process of each of the U.S. district courts should extend into every state (U.S. sovereign power is nationwide), but has not so provided.

2. Currently the process of each federal court is bounded by the territory of the state in which it sits, absent an applicable federal or state statute extending or contracting its jurisdictional reach.

AT. Holding

1. District court was not permitted to exercise jurisdiction over an alien D where no state long-arm statute authorized service of process.

2. Court refused to create an ad hoc rule authorizing service of process under 5th Amendment.

3. Under certain circumstances, a federal court adjudicating federally created rights and exercising the sovereign power of the U.S. may be bound by limitations on the states developed under the 14th Amendment.

AU. Legislative Response

1. In 1993 Congress amended Rule 4(k) to close the gap:

a) Paragraph (1) explicitly authorizes exercise of personal jurisdiction when authorized by a federal statute or when consistent with the state long-arm statute.  Limited by Due Process Clause of 14th Amendment.

b) Paragraph (2) serves as a federal long-arm statute and authorizes personal jurisdiction over any D not subject to personal jurisdiction on the basis of contacts with any individual state, so long as jurisdiction does not run counter to the Constitution.  Limited by Due Process Clause of 5th Amendment.

2. Must exhaust possibilities under 4(k)(1) before 4(k)(2) can be triggered.

3. Question:  For the purposes of the 14th Amendment, the territory for the minimum contacts analysis is the boundaries of the state.  But for the purposes of the 5th Amendment, what is the territory?

Dissenting in Stafford v. Briggs (U.S. 1980), Justice Stewart advocates a theory of national contacts – the courts of the U.S. have sovereign authority over all parties with certain minimum contacts with the U.S. (which would perforce include all U.S. residents).

XIII. Shoe as a uniform standard for jurisdiction:  Shaffer v. heitner (U.S. 1977)
AV. General

1. 3 kinds of attachment

a) Jurisdictional
i) to establish adjudicatory authority

ii) requires a “tag”

iii) intrinsic element of in rem and quasi in rem actions

b) Security
i) freezes assets to make sure money doesn’t leave town

c) Enforcement
i) to enforce a valid judgment

AW. Facts

1. Shareholders’ derivative suit – specific form of class action where company sues board of directors for breach of fiduciary duties.

2. D’s only contacts with forum are purchasing stock in DE and working for a corporation incorporated in DE.

3. DE corporate statute:  securities issued by DE corporation have their legal situs in DE regardless of the location of the certificates.

4. DE sequestration statute:  allows ex parte seizure of property in order to establish quasi in rem jurisdiction; no hearing or limited appearance allowed.

AX. Holding (Marshall)

1. Test of minimum contacts is to be applied to all forms of personal jurisdiction (including quasi in rem, which is at bottom a suit in personam).  Does not abolish trifurcated analysis of jurisdiction, rather eliminates discrepancy that had existed in constitutional tests for each category.

2. If a court cannot exercise in personam jurisdiction directly over an owner of property without offending due process, it ought not to circumvent his rights indirectly by exercising quasi in rem jurisdiction over his property.

3. Presence of property in forum state, unrelated to cause of action, is not permitted to serve as a judicially created long-arm statute to force the D into court.

Being a director of a DE corporation ≠ purposeful availment sufficient for exercise of jurisdiction (although DE legislature enacts a statute afterwards that says it is).

AY. Significance

1. Does not affect security attachments

2. In personam:  no change

In rem and quasi in rem:  presence of property alone will not confer jurisdiction, but it is not irrelevant to the analysis.  In some cases, presence of property may suggest contacts necessary and sufficient to permit jurisdiction where D’s property interest is directly related to P’s cause of action.

a) Property is itself the subject of dispute (classic in rem proceedings and quasi in rem proceedings among specific claimants to property).  Adjudications of status, by their nature, are fairly made by the state that created the status.

b) P’s claim relates to rights and obligations arising out of D’s ownership of local property, e.g., tortious injury on property.

AZ. Note cases

1. The lower federal courts have generally agreed that Shaffer requires that the presence of D’s property in the state be viewed as only one contact to be considered.  But:

a) Realistically, the state’s strong interest in ensuring the marketability of property and the presumption that real estate alone might satisfy minimum contacts implies that finding minimum contacts for in rem actions is mostly a formality.

b) In actions involving the attachment of real property, the very nature of the property may be recognized as creating sufficient minimum contacts.  Line is less clear as property becomes less tangible.

2. Feder v. Turkish Airlines (S.D. NY 1977)

a) Quasi in rem jurisdiction could be obtained over D by attaching its NY bank account even though the cause was unrelated; D had opened bank account in furtherance of his business and thus made itself amenable to suit.

3. Rhoades v. Wright (Utah 1980)

a) Presence of land (as distinguished from intangible and moveable property) and nonresident D’s use of it = sufficient contacts for jurisdictional attachment purposes in a wrongful death action against D.

Providing notice and an opportunity to be heard

XIV. Mullane v. Central Hanover Bank and Trust (U.S. 1950)
BA. Facts

1. Bank initiates process to aggregate a trust fund, which affects the different interests of income beneficiaries and principal beneficiaries; notice of aggregation is sent by mail to interested parties and notice of common fund is published in local newspaper.

2. Court appoints two guardians who make special appearance to object to sufficiency of statutory notice provisions under Due Process (adjudicatory authority already established).

BB. Holding

1. The NY statute requiring notice by publication is incompatible with Due Process requirements – must be “notice reasonably calculated, under all the circumstances” to convey the information required.  “The means employed must be such as one desirous of actually informing the absentee might reasonably adopt to accomplish it.”

2. Notice must also afford a reasonable time for those interested to make their appearance.

3. Statutory notice by publication was sufficient only for unknown and absent beneficiaries; for known and present beneficiaries no less than notice by mail is adequate.

BC. Significance

1. Personal service always satisfies notice requirements.

2. Substituted service is provided for in many statutes:  leaving at D’s home, mailing to D, or under very limited circumstances publication.

a) Return of service must show that service was made at an appropriate place and upon a person of “suitable age and discretion.”

b) Generally, person must be closely “related” enough to D that there is a high probability notice will actually reach D.

3. If persons are missing/unknown/hiding, employment of an indirect and even possibly futile means of service, as all that situation permits, will not be a constitutional bar to a final decree.

4. Reasonably risks that notice might not actually reach every interested party is justifiable – test is reasonableness of method, not actual receipt.

5. Failure to meet statutory requirements may render service ineffective even if D actually receives the papers. (Maryland State Firemen’s Ass’n v. Chaves)

BD. Note cases

1. McDonald v. Mabee (U.S. 1917)

a) Publication in newspaper alone is not sufficient notice where D has left the state intending not to return, even if D’s family remains.

2. Dobkin v. Chapman (NY App.Ct. 1968)

a) When whereabouts of D are unknown, and personal service is impossible/impractical, then service is constitutional if done to P’s best efforts.

b) Ordinarily: mail to last known address + publication in newspaper.

3. Mennonite Board of Missions v. Adams (U.S. 1983)

a) Where address is known, publication is not enough to convey notice of attachment proceedings.

4. Greene v. Lindsey (U.S. 1982)

a) Posting eviction notice on apartment door after only one effort to serve tenant did not satisfy minimum standards when 1) mailed notice could have been used and 2) posted notices were often removed from doors by children.  Notice is unconstitutional where there is evidence that the particular form of service is inadequate.

XV. Fuentes v. shevin (U.S. 1972)
BE. Holding

1. FL and PA statutes permitting replevin without prior hearing are unconstitutional

2. Procedural due process requires that parties whose rights are affected are entitled to be heard at a meaningful time; and, in order that they may enjoy the right, they must be notified.

3. Attachment/seizure is not merely the “threat” of property loss, it is deprivation of property:  even where return of possessions and damages can be granted at a later hearing, nothing can undo the fact that a person was deprived of property without due process of law.

4. However, the hearing required by due process is subject to waiver and is not fixed in form.

5. Deprivation of property without opportunity to be heard is justified only under extraordinary circumstances:

a) valid governmental/national interest

b) special need for very prompt action (Starchild)

c) legislative mandate

d) e.g., war effort, bank failure, contaminated food

BF. Significance

1. Seemed to imply that any prejudgment sequestration that did not provide notice and an opportunity to be heard prior to the attachment was constitutionally suspect.

BG. Note cases

1. Mitchell v. W.T. Grant Co. (U.S. 1974)

a) Retreats somewhat from Fuentes (big changes to the Court in the interim); upheld LA procedure for sequestration to avoid waste or alienation.

b) Distinguished from Fuentes on the grounds that LA writ required certain additional safeguards (judicial approval, vendor’s lien, procedure for buyer’s immediate repossession, showing on part of P) that protected debtor’s interests.

XVI. Connecticut v. doehr (U.S. 1991)
BH. Facts

1. CT statute permits ex parte prejudgment attachment of real estate without prior notice/hearing if P shows probable cause that judgment will be rendered for P (no bond required on P’s part).

2. P uses statute to attach D’s real estate in an unrelated assault and battery case.

BI. Holding

1. CT statute is unconstitutional:  a state may not allow ex parte prejudgment attachment (security attachment) of property without a showing of exigent circumstances.

2. In the context of suits between private parties, a balancing test of the validity of prejudgment remedies:

a) Consideration of private interest affected by prejudgment (e.g., the alienability and encumberability of property)

b) Risk of erroneous deprivation of that interest

c) Interest of the party seeking the prejudgment remedy

3. In dictum:  Stressed that a bond would help justify an attachment because it would compensate D if claim failed.

4. Fed.R.Civ.P. Rule 65:  There must be irreparable harm + an attorney must approve + a judge must certify.

SUBJECT MATTER JURISDICTION

XVII. Generally

BJ. Article III Section 2

1. Lists areas in which federal subject-matter jurisdiction may be asserted.

2. Congress has no power to grant subject-matter jurisdiction beyond this list, but federal jurisdiction has been extended in some areas not specifically enumerated in order to effectuate the policies behind Article III – e.g., supplemental jurisdiction.

BK. 1789 Judiciary Act

1. Established basic doctrine that although outer limits of permissible federal judicial power are delineated by the Constitution, the actual scope of that jurisdiction at any time is governed by the relevant jurisdictional statutes enacted by Congress.

BL. A presumption against federal jurisdiction:

1. Whereas the ability to hear a case is presumed in state courts of general jurisdiction, in the federal system the existence of subject-matter jurisdiction must be demonstrated at the outset by the party seeking to invoke it (McNutt).

2. It cannot be conferred by the consent of the parties, nor can its absence be waived.

3. If a subject-matter jurisdiction defect exists, it may be raised at any time, even on appeal, and the court is under a duty to point it out if the parties do not (Mottley).

BM. Today

1. Major areas are diversity and federal question cases.

2. By and large, federal subject-matter jurisdiction is concurrent with that of state courts, although the federal courts have exclusive jurisdiction over some kinds of cases.

3. Concern for stability and res judicata means that in the absence of extraordinary countervailing circumstances, collateral attacks on the judgment of a federal court in a later proceeding for an alleged defect in subject-matter jurisdiction are not permitted. (Des Moines Navigation & R. Co. v. Iowa Homestead Co.)

XVIII. Diversity Jurisdiction

BN. Generally

1. The Constitution gives the federal courts jurisdiction over “controversies...between the citizens of different states....” This is the grant of “diversity jurisdiction.”

2. Classic rationale is avoidance of prejudice against nonresident litigants; may actually have been a means for protecting commercial groups from class bias.

3. Pros:

a) Prejudice does exist

b) Higher caliber of federal judges & availability of Fed.R.Civ.P.

c) Existence of two parallel court systems of concurrent jurisdiction creates a flow of ideas and improves the quality of adjudication in each

d) Federal courts in best position to understand federal law, resolve disputes as to its meaning, and enforce it (especially where unpopular in forum state, as with civil rights legislation in 1960s)

e) Adoption of uniform acts (UCC) gives federal courts a place to make decisions with national applicability.

4. Cons:

a) Historical anachronism

b) Destructive of judicial efficiency

c) Prone to abuses that detract from the integrity of the legal system (manufactured diversity)

5. American Law Institute has proposed a rule prohibiting a citizen of a forum state from invoking diversity jurisdiction in that state, regardless of the citizenship of D

BO. 28 USC § 1332

1. The federal district courts shall have original jurisdiction of all civil actions where:

a) Matter in controversy exceeds $75,000, and
b) Parties are citizens of different states, or
i) Complete diversity:  no P is from the same state as any D (Strawbridge v. Curtiss [U.S. 1806])

ii) Some quasi-exceptions include interpleader, supplemental claim jurisdiction, supplemental party jurisdiction, class actions

c) Parties are citizens of a state and a foreign state, or
d) Parties are citizens of different states and citizens of a foreign state are additional parties, or
e) Foreign state is P and citizens of a state or different states are Ds

2. Realignment:  court is obliged to scrutinize nature of the controversy and, if necessary, to realign the parties to reflect the actual clash of interests in the case.

BP. Amount in controversy

1. Eliminated in 1980 for almost all federal question cases.

2. AFA Tours, Inc. v. Whitechurch (NY 1991)

a) A court may not dismiss a diversity action for failure to meet the amount-in-controversy requirement without allowing P to brief the issue.

b) Punitive damages may be included in determining whether amount is satisfied, as may attorney’s fees if provided for by statute or by a K on which suit is being brought.

3. St. Paul Mercury Indemnity Corp. v. Red Cab Co. (U.S. 1938)

a) “The sum claimed by the P controls if the claim is apparently made in good faith.  It must appear to a legal certainty that the claim is really for less than the jurisdictional amount to justify dismissal.”

b) Inability of P to recover an adequate amount does not show bad faith or oust jurisdiction.

c) Events subsequent to commencement of suit that reduce amount recoverable to below jurisdictional amount do not oust jurisdiction.

4. P has burden of pleading amount in controversy, but may discharge burden with a good faith formal allegation to that effect.

5. Priceless = worthless for amount in controversy requirements.

6. McCarty v. Amoco Pipeline Co. (7th Cir. 1979):  Value to P may be used to determine jurisdictional amount, but does not exclude possibility that jurisdiction would be present in a case where the value required was present from D’s point of view, but not from P’s.

7. Rules of aggregation:

a) Single P may aggregate claims against a single D, whether or not the claims bear any relation to one another

b) Multiple Ps may aggregate against a single D if claims are based on a common undivided interest (e.g., 2 members of a partnership suing for an $80K debt – technically, each partner has an interest of only $40K). 

c) Multiple Ps may not aggregate against a single D if claims are “separate and distinct” (even if similar and factually related – e.g.,  co-passenger Ps sue D for injuries arising out of a single automobile accident).

d) Single P may not aggregate against multiple Ds unless Ds are jointly liable (Zahn v. International Paper).

BQ. Citizenship of Persons:  Domicile

1. Domicile is the place of a person’s true, fixed, and permanent home and principal establishment, and to which s/he has the intention of returning whenever s/he is absent therefrom.  Domicile = residence + intent to stay.
2. Mere residence in a state does not establish domicile for purposes of diversity jurisdiction.  (Mas v. Perry, 5th Cir. 1974)

3. The proper time to determine whether diversity exists is at the time suit is commenced; subsequent changes in domicile are irrelevant.

4. Evidentiary factors include:

a) current residence

b) voting or automobile registration

c) location of personal or real property or other economic interests, such as businesses

d) location of brokerage and bank accounts

e) place of employment

f) membership in unions, churches, clubs, and other associations

g) participation in civic affairs

h) personal declaration of domicile

5. Categories

a) Married women historically possessed husband’s domicile; relaxed since then, esp. where a breakdown in marital relationship or separate residences.

b) Minors share the domicile of their parents.

c) Changes of residence that are coerced or involuntary are disregarded:  military personnel and prisoners traditionally have the domicile they occupied before enlistment/incarceration (also has been relaxed recently).

d) Domicile of someone adjudged incompetent is the domicile possessed when last competent.

BR. Citizenship of Corporations/Associations

1. A corporation is a citizen of any state in which it is incorporated and the state in which it has its principal place of business.  Can be one and only one “principal place of business”; 3 tests have been developed:

a) Corporate nerve center test:  place where policy is made, locus of executive and administrative functions

b) Corporate muscle test:  site of major production or service activities and of major corporate assets

c) Corporate activities test:  combines first two and considers all circumstances; generally the central location of manufacturing or services controls, with the location of HQ being determinative only when the operations are relatively evenly divided. 

2. Unincorporated associations (e.g., a labor union) is a citizen of any and all states of which its members are citizens.

3. Foreign corporations do not use the “principal place of business” standard; for citizenship purposes, only the country of incorporation is relevant.

BS. Special cases

1. Citizenship of purely nominal or formal parties with no interest in the action is ignored for diversity purposes.

2. Where representative has actual power over the matter – a trustee litigating on behalf of beneficiaries – the citizenship of the representative controls.

a) This does not apply to an executrix litigating on behalf of estate.

3. A corporation is a citizen of any state in which it is incorporated and of the state in which it has its principal place of business.  Principal place of business may be where the stockholders or board of directors meet, where operational policy is fixed, where the greatest amount of corporate property or employees are located, and/or where the largest amount of revenue is earned.

4. An unincorporated association (e.g., a labor union) is a citizen of any and all states of which its members are citizens.

XIX. Federal Question Jurisdiction

BT. 28 USC §1331

1. “The federal district courts shall have original jurisdiction over all civil actions “arising under the Constitution, laws, or treaties of the United States.”

a) Constitutional dimension: Congress has no power to grant the federal courts jurisdiction over cases that do not arise under federal law.

b) Statutory dimension:  Congress did not intend to confer jurisdiction over cases not arising under federal law.

BU. Ingredient Test (Outer Circle):  Osborn v. Bank of the United States (U.S. 1824)
1. Federal question jurisdiction exists where federal law furnishes a necessary ingredient of the claim (broadest interpretation of Article III Sec.2 “arising under”).

2. Where a congressionally created right exists in the background, and that right may be challenged (even if that is unlikely), federal jurisdiction will exist (e.g., where Congress establishes by statute a federally chartered bank, with the capacity to “sue/be sued,” and there would be no bank but for the federal statute, federal question jurisdiction exists).

BV. “Arising Under” tests between Osborn and Friendly

1. American Well Works Co. v. Layne & Bowler Co. (U.S. 1916):  Federal law creates cause of action (very restricted).

2. Smith v. Kansas City Title & Trust Co. (U.S. 1900):  Cause of action created by state law, but Court found that jurisdiction existed because case turned on a dispute over the constitutionality of a federal statute (a fairly isolated authority).

3. Shoshone Mining Co. v. Rutter (U.S. 1900): Federal law created right to sue, but Court found no jurisdiction because case turned on issues of state law (local mining rules and customs).

BW. Friendly “Holmes plus” Test (Inner Circle):  T.B. Harms Co. v. Eliscu (2nd Cir. 1964)
1. A federal question is a necessary element of an action where:

a) Federal law creates the cause of action (Holmes), or
b) Federal law has operative significance, or
c) Federal law must be interpreted in order to decide the case on its merits.

2. Here, the question of federal copyright law is merely incidentally involved in a contract dispute concerning title to property; the action does not “arise under” federal copyright law and should be heard in state court.

BX. Well-Pleaded Complaint Rule:  Louisville & Nashville RR v. Mottley (U.S. 1908)
1. To invoke federal question jurisdiction, the case must “arise under” the Constitution or some aspect of federal law and this fact must on the face of a well-pleaded complaint.

a) The federal question must be integral to P's cause of action, as revealed by P's complaint. It does not suffice for federal question jurisdiction that P anticipates a defense based on a federal statute, or even that D's answer does in fact raise a federal question.

b) Federal question raised must be substantial.

2. P may not defeat jurisdiction/removal by omitting to plead necessary federal questions (“artful pleading rule” of Bright v. Bechtel Petroleum)

3. Note Cases:

a) Skelly Oil Co. v. Phillips Petroleum Co. (U.S. 1950)

i) P sought declaratory relief in anticipation of D’s filing suit on K (a state-based action), Court found no federal question jurisdiction.

ii) Federal question jurisdiction will be found only if the action that would have been brought were declaratory relief not available is within that jurisdiction.

b) Franchise Tax Board v. Construction Laborers Vacation Trust (U.S. 1983)

i) Where cause of action arises from state law, federal question jurisdiction is unavailable unless it appears that a substantial, disputed question of federal law is a necessary element of one of the well-pleaded state claims.

ii) Where federal law is relevant to P’s first cause of action only as an anticipated defense, no jurisdiction

c) Bright v. Bechtel Petroleum, Inc. (1986)

i) P “artfully pleaded” his federal claim (challenge to employer’s compliance with federal tax law) by bringing suit in state court alleging breach of K (employer paying him less than K required).

ii) Employer successfully removed to federal court.


IV. Supplemental (Pendent and Ancillary) Jurisdiction

BY. Ancillary Jurisdiction

1. A claim that arises out of the same transaction or occurrence that is the subject matter of a claim already properly before the court (counterclaim, crossclaim, 3rd party complaint).

BZ. Pendent jurisdiction

1. When P seeks to append a claim lacking an independent basis for federal subject matter jurisdiction to a claim possessing such a basis.

a) Recognized that a federal court of original jurisdiction cannot function effectively unless it has the power to decide all the questions a case presents

b) Allowed for resolution of entire controversy in one lawsuit

2. Also invoked when P seeks to bring a federal and a state law claim against the same nondiverse D in federal court.

CA. United Mine Workers of America v. Gibbs (U.S. 1966)
1. Facts

a) Union uprising, P brings to federal court claims both in federal law (federal Unfair Labor Practices Law) and state law (K claim)

b) D is an unincorporated organization and therefore has citizenship of all its members (so no chance for diversity) 

2. Does court have jurisdictional power to hear pendent claim?

a) State and federal claims must be one constitutional “case” with a common nucleus of operative fact
b) CNOF = absent the jurisdictional issue, that the two claims would ordinarily be tried in one judicial proceeding

c) Federal issues must be substantial

3. If so, does the exercise of sound discretion indicate that the federal court ought to assert that jurisdiction?

a) Would interests of judicial economy, convenience, and fairness to litigants be served?

b) Do state issues predominate, or is state claim so closely tied to federal policy that it should be decided by a state court?

c) Which is stronger under the facts of the given case, the desire to avoid needless decisions of state law in the interests of federalism, or the need for a federal court to decide issues closely related to federal law?

d) Would the jury be confused by combining the federal and state claims in a single trial?

CB. Finley v. U.S. (U.S. 1989)
1. Slender majority holds that pendent party jurisdiction over additional parties for whom an independent jurisdictional basis (such as diversity) is lacking must be grounded in express provision by Congress.

2. Full constitutional power is “dormant” until congressionally authorized.

3. The current judge-made doctrines of ancillary and pendent jurisdiction therefore represent an “unconstitutional usurpation of power.” 

CC. 28 USC § 1367

1. Drafted in response to, and overrules, Finley; encompasses and eliminates definitional and procedural distinctions between pendent and ancillary jurisdiction.

2. §1367(a):  embraces Gibbs “same case or controversy” CNOF test.  Includes joinder or intervention of additional parties where it doesn’t negate jurisdiction

3.  §1367(b):  Codifies result of Owen Equipment & Erection Co. v. Kroger – claims asserted by an original P against a 3rd-party D must have independent grounds of jurisdiction even if transactionally related.  Supplemental jurisdiction is not permitted over claims by Ps against persons made parties by Rules 14 (impleader), 19 (compulsory joinder), 20 (permissive joinder), or 24 (intervention) if doing so would be incompatible with complete diversity.

4. §1367(c):  “The district courts may decline to exercise supplemental jurisdiction over a claim under subsection (a) if: 

a) the claim raises a novel or complex issue of State law, 

b) the claim substantially predominates over the claim or claims over which the district court has original jurisdiction, 

c) the district court has dismissed all claims over which it has original jurisdiction, or 

d) in exceptional circumstances, there are other compelling reasons for declining jurisdiction.”

5. Absent extraordinary circumstances, 28 USC §1367(c)(1)-(c)(3) set forth the exclusive circumstances under which a federal court may appropriately decline pendent jurisdiction.  (Executive Software North America, Inc. v. U.S. District Court, 9th Cir. 1994)

V. Removal Jurisdiction – 28 USC § 1441

CD. § 1441(a)

1. Any action brought in state court that P could have brought in federal court may be removed by D to federal district court.

2. Only a D may remove a case; a P defending a counterclaim may not remove. (Shamrock Oil & Gas Corp. v. Sheets, U.S. 1941)

CE. § 1441(b)

1. Where jurisdiction is based on a federal question, removable without regard to citizenship/residence of parties.

2. If jurisdiction is based solely on diversity, the case may be removed only if no D is a citizen of the state in which the action is pending.

3. The diversity must exist both at the time the original action is filed and at the time removal is sought (D cannot change domicile after initiation of action and then seek removal).

CF. § 1441(c)

1. When a “separate and independent” § 1331 federal question claim is joined to one or more nonremovable claims (via § 1367):

a) Case can be removed to federal court and federal court can consider all the claims, or

b) Case can be removed to federal court and federal court can remand to state court the claims in which state law predominates.

2. When is are claims sufficiently “separate and independent” to be removable yet still within CNOF?

a) American Fire & Casualty Co. v. Finn (U.S. 1951): 

i) 2 claims about the same event, but with different remedies, will be removable (e.g., Gibbs)

ii) where a single wrong to P, claims not “separate and independent”

CG. § 1441(e)

1. Federal court is not precluded from hearing and determining any claim because the state court did not have jurisdiction over the claim.

2. Per the well-pleaded complaint rule, the basis for removal must appear as part of P’s claim so that when removal is sought on the basis of a federal question, the allegations of P’s complaint must raise a substantial federal question.

3. When a case is removed, it passes to the district and division embracing the place where the state cause of action is pending.

4. In removal, the usual rules governing existence of a federal question or of diversity and of jurisdictional amount apply.

a) Once removed, a P may not defeat federal jurisdiction by reducing the claim to less than the amount required or by joining a nondiverse party. A resident D may not remove to federal court if nonresident P chose state court. 

CH. Rose v. Little Company of Mary Hospital (N.D. Ill. 1992)
1. When a district court exercises federal question jurisdiction not arising from 28 USC §1331, it cannot exercise its discretionary remand powers.
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