CIV PRO FALL OUTLINE, SEXTON, FALL 1999

OVERVIEW

Civ Pro’s dominated by positive law (codified rules enacted by legisl).  Const. law sets outer limits (5th & 14th Amen

Due Process Clauses give litigants due process, shaping procedural requirements for personal JD, notice, & opp to be heard), statutes define cts’ power to hear particular cases, & rules of civ pro also set rules.

Fed Crts: US Sup Crt (Appellate, only original JD if ambassadors or states are parties)


US crt of Appeals (appellate)

Fed District Crts—original JD (filed & tried)-limited subj matter (mostly fed q’s & diversity w/more than $50,000 at 

stake.)

State Cts: Highest (last word unless it’s a fed issue, than US Sup crt might hear it)


Appellate


Limited/Special subj matter JD
& also General JD

Tactical factors in choosin a crt: Judge identity (fed judges may be more capable & less susceptible to majoritarian

pressures), crt’s calendar (get anxious), proc diffs (discovery, jury trial, agreement levelfor verdicts may be more or 

less at difft crts, etc.), client characteristics, convenience, substantive law applied by crts

Main restraint limiting crts’ personal JD: State crts=Due process clause of 14th Amen






Fed crts=Due process clause of 5th Amen

Personal JD=crts of D’s home state usually have personal JD over D

Domicile=present in state, w/intention of makin it your home

When D wants to challenge crt’s personal JD: 

1) Direct attack=participate, but keep crt from reaching merits of case (but D loses some due process protection, cuz 

will hafta use inconvenient forum when start participatin, plus you lose home court advantage).  

2) Collateral attack=later argue that a judgment against U can’t be enforced (can’t participate or make appearance there…often unavailable, risky to use this if D has substantial assets there or if JD challenge is weak.)  Can base such an attack on 2 clear grounds: lack of notice or unenforceability---both limited.

General appearance = If D urged any other reason why case should be dismissed, or disputed merits of case.  This

is submission to ct’s JD.

Special appearance = D can participate in case w/o submittin to crt’s personal JD.  Fed ct’s have now rejected this, 

as have most states, so D won’t prejudice his motion to dismiss w/joining w/other grounds for dismissal.

Interplead under 22 & 28 USC 1335: diversity case can go forward by nationwide service of process & incomplete diversity,

cuz stakeholder’s so special.

Implead=under 14, indemnification action

Our 4 q’s:



1) Does the ct have authority over the parties? (ie Tickle)

2) Is the ct authorized to hear this kinda case? (ie Capron)

3) Have the parties been given adequate notice & adequate opportunity to be heard?

4) Has the P crossed all T’s dotted all the I’s as far as ct procedure?
PERSONAL JURISDICTION - OVER THE PARTIES & THEIR PROPERTY

ESTABLISHING ADJUDICATORY AUTHORITY OVER THE PARTIES

I. Traditional types of adjudicatory authority

A. In personam JD
a. over person of defendant (or P, if brought into the ct by another P).  Everything D owns is at stake.  

b. Ct renders judgment for or against a person by virtue of his presence or citizenship w/in state’s territory.  

c. Service=personal (tag)

B. In rem
a. on property/thing (affects absent owner, only in that things have significance only as they relate to peeps).  Determination is binding w/respect to all possible interest holders in that property (ownership of it gets resolved against the entire world.)  Not everything D owns is at stake.  

b. Gives ct JD to determine a status such as marriage or custody of a child, that’s w/in ct’s territorial power.

c. Service=pub + attachment
C. Quasi in rem
a. deals w/property, not directly on person, like in rem, but it’s used to adjudicate personal obligations,  like in personam (binds D only w/reference to res—a thing/property—upon which JD was based.)  Only the value of the thing is at stake.  In other words, ct renders judgment for or against person but recovery’s limited to the value of the property.  P sues the D’s thing & holds it accountable for the D’s actions.  

b. Service=pub + attachment
c. Harris v Balk (US 1905) 


a. Harris (NC) owed $180 to Balk (NC).  Harris goes to Baltimore, & he’s a piece of Balk’s property walkin around in MD. Epstein claims that Balk owes him $344, so Epstein sued in MD & won $180 from Harris.  Balk sues Harris in MD, but Harris says he already paid on his behalf.  Sup Ct concluded that MD ct proprerly exercised quasi in rem JD in original case.  

b. Held: Obligation to pay a debt goes w/debtor wherever he is & foreign ct or court of domicile of debtor can enforce that.

d. Once quasi in rem JD had to satisfy due process standards applied to personal JD, this type of quasi in rem lost its appeal, cuz Ps could no longer get JD advantage by attachin nonresident Ds’ property…might as well just assert personal JD.

II. Traditional establishment of in personam JD:

A. Presence – A party’s presence w/in forum makes one subject to in personam JD, regardless of type, length, or purpose of current visit

1)  Pennoyer v Neff (US 1877): The Early Doctrine (too restrictive, so consent & residence were allowed)

1) Action 1=Mitchell (OR) sued Neff (CA) in OR state ct for atty fees.  Brings it as in personam lawsuit.  Neff was served by newspaper publication only & didn’t appear.  An OR statute said U could assert authority over peeps who owned property in state by service of publication, & getting affidavit from group of people that this was printed enuff times to be sufficient.  Neff’s OR property was seized & sold by sheriff to Pennoyer to satisfy the judgment.  

2) Action 2=Neff sued Pennoyer in fed ct (coll attack) to recover property.  Is in rem JD lawsuit.  

3) Ct responded:

1. OR statute violated due process.  OR judgment & sheriff’s sale both invalidated. 

2. OR state ct didn’t have personal JD over Neff, who wasn’t an OR citizen, didn’t give consent, & wasn’t served w/in territory.  

3. Quasi in rem JD requires the land pre-judgment attachment of property.  (The property wasn’t attached or brought under crt’s JD except for the levy of the execution.  Neff’s property was seized 1st to enforce judgment already obtained, so quasi in rem couldn’t save the OR judgment.)  

4. Service by publication may be sufficient for in rem, but not in personam.  

4) Held: 

1. Due process clause of the 14th Amen. requires consent or person physically served w/in territory of forum to have personal JD.  

2. Territoriality- 1st, every state has exclusive JD over persons & property w/in it’s boundaries.  2nd, no state can exercise authority to persons & property outside of state.  

3. Article 4: full faith & credit shall be given in each state to other state’s judicial proceedings, as long as ct rendering judgment has personal & subj matter JD.

4. Need personal service or attachment w/in state to have JD over nonresident

5. This D focus lingers til WWVW et al

2) Burnham v Superior Ct (US 1990)

a. P & wife separated, she went w/kids to CA, & sued there for divorce.  He visited kids in CA & was served w/summons there.

b. Held: Modern notions of personal JD (min contacts/purposeful availment) don’t undermine presence as traditional basis for JD for suit unrelated to forum.

i. Any voluntary presence for any time/purpose sufficient

ii. Min contacts only needed for absent D.

c. White concur: In state personal service over nonres too widely accepted to be overruled

d. Brennan concur: Fair, cuz burden slight – already traveled there-& visitin holds U for obligations 

e. Stevens concur: too broad, but agrees

B. Implied Consent – assumed in situations of interstate travel (if state long-arm statute exists)

1) Hess v Pawloski (US 1927)


a. Accident occurred in MA where party is nonresident.  Was no phys service on D.

b. Held: The state’s power & interest in regulating its highways extends to their use by nonresidents & residents.  Acceptance of the rights & privileges conferred as evid by driving on the road.  Acknowledged Pennoyer but showed it’s not as secure in reality as theory.

C. Residence – domiciled in a forum (D’s home state) makes U subject to suit.  So it’s implied consent.  It incl. resident Ds who are absent.

1) Blackmer v United States (US 1932)

1) Was served while in France

2) Held: A ct may assert JD on absent citizen.  U’re personally bound to obey applicable laws

2) Milliken v Meyer (US Sup Crt 1940)

a. A Wyoming resident was served in CO

b. Held: Applied the Blackmer principle to state ct.  Domicile in state’s sufficient to bring an absent D into state’s JD.  The state affordin privileges & protections may exact reciprocal duties.  Need “traditional notions of fair play & substantial justice” (convenience)
3) Corps have always been amenable to state ct’s JD where they’re incorp, & sometimes where they conduct principal operations.

D. Or could stay out of system altogether

a. Collateral attack (Des Moines)

b. Special appearance=Waving white flag.  (Tickle) D presents challenge to ct’s personal JD w/o submitting to ct’s JD for any other purpose.  If he did anything else, like argue merits in any way, the D’s made a general appearance, which is a voluntary submission to ct’s JD & waiver of any defects in JD.  

III. Modern Doctrine 

A. International Shoe Co. v Washington (US Sup Ct 1945) = continuous & systematic + related = JD granted
1) D incorp in DE, principal place of business in MO.  11-13 salesmen in Wash who showed samples & made over $31,000/yr in commissions.  Salesmen would contact MO to get the shoe if peeps wanted it, so contract is formed in MO.  P sued D to collect unemployment insurance taxes. 

2) Held:

i. Overruled Pennoyer’s requirement for phys service of process w/in territory.

ii. 2 part test: If nonresident D can’t be found & served w/in forum, minimum contacts are needed, & the suit doesn’t offend “traditional notions of fair play & substantial justice” (convenience) -quoting Milliken v Meyer – consider inconvenience & benefits/protections/obligations
iii. Min contacts will be determined by balancing amount (continuous & systematic vs isolated, irregular, & casual) & relatedness (related vs unrelated) of contact to controversy in q.  

iv. When there’s continuous activity but doesn’t give rise to action, can be general JD.  When contacts are sporadic but give rise to controversy, can be specific JD.  

v. Found Shoe’s activities systematic & continuous & also related.  The corp gave into Wash laws’ benefits/protections, & must give into obligations.  

3) This case also encouraged states to further expand their JD reach…esp w/long-arm statutes to have personal JD over nonresidents who can’t be found & served in the forum, which base JD on doin act w/in JD or 1 that causes consequences w/in the JD.  Long-arm statutes usually apply only to suits brought w/in that state where act occurs or in the fed crts sittin in that state.  

4) Black dissents: foresees restraint on free speech…. problem with words fair play, justice & reasonableness.  It’s takin judicial review too far.  Worried about restrictin majority power too much.  

B. Determining min contacts test w/other cases.  Field thry app:

1) Continuous & systematic + related = JD: Shoe
2) Continuous & systematic + unrelated = general JD sometimes: Perkins v Benguet Consolidating Mining Co. (US 1952) 

1) D’s a Philippine corp.  Suit’s in OH for failure to issue dividends & stock on the corp (thus, causes of action arising from activities conducted by D outside of OH.)  Continuous president supervision in OH.  

2) Held: The business done by company president in OH was substantial & of type to permit OH to have cause of action against em, where the cause of action came from activities entirely distinct from its activities in OH.  Crt is very aggressive, sayin corp could be sued in OH for anything due to its hi amount, though unrelated, contacts.  

3)  sporadic + very related = specific JD sometimes: McGee v International Life Insurance (US 1957)  
a. P was beneficiary of life insurance policy of Empire (AZ corp) to Franklin (CA).  D takes over Empire’s obligations.  Then Franklin dies.  Neither Empire or D had office or agent in Cali. Nor did Internat (D) solicit or do any business in CA other than the policy w/Franklin.  Was no service of process w/in CA, but P won there.  

b. Held: 


1) CA JD was proper under 14th, cuz is sufficient that suit’s based on contract w/substantial connection w/CA. (Contract was delivered in CA, premiums mailed from there, & Franklin was resident of Cali when he died.)  Need purposeful availment
2) Also: more nationalization of commerce & more permissible scope of state JD over foreign corps, residents would be disadvantaged if had to follow insurance company to distant state to hold it accountable, Ps can’t often afford to bring small/moderate claims to the D’s foreign state, & crucial witnesses (like here) often found in P’s state.

3) In short, CA had interest in recovering for residents when insurers don’t pay claims, & inconvenience not enuff (cuz of transpor/commun) to violate due process

4) Accelerated - expanded set of cases in which assertion of JD is appropriate

4) Sporadic + unrelated = usually no JD

a. Hanson v Denckla (1958 US)

i. Donner (PA resident) sets up trust in DE.  Moved from PA to FL & left most of estate to 2 daughters, then added 2 grandkids.  The $400,000 was supposed to go to grandkids, & $1,000,000 to go to 2 daughters.  The daughters, suing in FL, asked to invalidate the $ to grandkids, & to split the $400,000 themselves, so the grandkids get nothing.  

ii. Held: The unilateral activity of those who claim relationship w/nonresident D (simply carrying on bits of administrative info) does not suffice for min contacts, so FL had no JD authority.  While act was comparable to mailing premiums in McGee, D didn’t solicit business or do other acts in FL like in McGee.  The person, not the transaction, must have enough contacts (purposeful availment) w/state.  So this ct is the 1 that slows down the JD expansion of states.  

iii. In absence of D’s forum contacts, convenience not given weight (like Kulko and VW)

iv. Dissent (Black): Appointment was made in FL by FL resident, & main beneficiaries lived there, so the relationship w/FL was strong, & it’s not too inconvenient for parties.  4t’s typically held that the state where a person lives at death time is proper place to figure out & distribute will & property.  

b. Helicopteros Nacionales v Hall (1984 US) - Blackmun

i. 4 had worked for Peru corp, involved w/TX corp.  In TX, Helic (Colom) & those corps contracted to have helicopters for construction.  Other Helic contacts w/TX: bought helicopters & parts there, training, familiarization & consulting, $ drawn on TX bank.  Helicopter crash in Peru , wrongful death (tort) suit brought in Texas state ct.  

ii. Held: Insufficient for TX state ct to have JD.  

1. Need contact happenin in or related to activity in forum state. No place or license of business, & the 1 TX trip, purchases, related trips, & bank check don’t constitute continuous, systematic.  

2. Adopted distinction b/w general & specific JD--Not specific (didn’t arise outta forum contact) or general (higher min contact threshold).  

3. No convenience analysis cuz contacts so lil.  

iii. Dissent (Brennan): Cause of action’s related to (which should be enuff, though they’re not given rise to by) the TX activity (bought helic & equipment, training/consulting, contract negotiations), & Helic purposely availed self to TX benefits & obligations. Econ is makin it more desirable for more state leeway on JD over nonresident corp activities.  Wants to blur lines b/w general & specific: “but for” them bein in helicopter, wouldn’t have happened.  

IV. Specific JD & Long-arm statutes – used to greatly expand territorial JD of state crts.  


A. Long-arm statutes: Requires asking 2 qs:

a. Does state authorize personal JD over D?  That is, can U apply it?

b. If Y, is it const to apply it?  Helps to look at intent of legislatures that created that statute.  

B. Gray v American Radiator & Standard Sanitary Corp—Sup Ct of IL—1961
a. Gray (P - IL) suin American (D – Ohio), who put safety valve in heater in PA.  D sent it off to IL, where Gray got it installed. 1 day it busts & injures her.  

b. Held

i. Statute covers it: cuz a tortuous act was committed in IL…the place of the wrong was where last action takes place – which is IL.

ii. Doesn’t violate Const: was single act, but act has substantial connection w/forum state.  Placed it in stream of commerce & shoulda foreseen being haled into ct there, plus has benefited from protection of state law.  So specific JD is granted.  

C. Feathers v McLucas—NY 1965: 


a. NY ct refused to give JD over the KS manufacturer.  

b. NY statute covers only tortuous act, not injury, committed by nonresident in this state.

D. Jim Fox Enterprises, Inc. v Air France—5th Circuit 1981

a. Jim Fox (TX corp) brought breach of warranty action against Air France (foreign corp) to recover costs of repairin defective navigation system & consequential damages.  P tried to get JD under TX long arm statute

b. Statute requires JD over foreign corp doin business in TX & action arises outta that business

c. Held: no JD cuz claim doesn’t relate to Air France’s business w/TX.

E. World-Wide Volkswagen Corp v Woodson (US 1980)
a. 2 NY residents bought Audi from Seaway Volkswagen in NY, then drove thru OK (on way new AZ home), & they got hit by another car & in damaging fire.  Sued regional distributor (WWVW), manufacturer, importer, & retail dealer.



b. Held: OK can’t have JD over (nonresidents) dealer & distributor.  Forum injury’s not enuff.

1) 1st see OK’s long arm statute: ct can have personal JD if he caused tortuous injury in state by act or omission outside the state if he regularly does or solicits business or engages in any other persistent course of conduct or derives substantial revenue (that’s what they rely on) from goods used or consumed or services rendered in this state.  Must direct acts toward forum.

2) White presents the 2-part test of minimum contacts: 

1) Sovereignty – to limit state authority in order to protect sovereignty of others.  Can incl

a. Min contacts – not enuff here.  

b. D foreseeing being haled into forum state based on contacts. Foreseeability (while critical to analysis) isn’t enuff alone – the conduct & connection w/state must be such for D to reasonably anticipate being haled there. A consumer’s bringin product into other state insufficient for JD 

c. Portable tort insufficient (unilateral act of Hanson).  Portable tort is unilateral action from P, but if D puts it in stream of commerce, that’s sufficient.  A portable tort occurred here.

d. Purposeful availment (thru stream of commerce w/expectation that consumers’ll buy em in forum state) is needed.

2) Multifactored analysis of convenience/fairness (In absence of D’s forum contacts, convenience not given weight (like Kulko and Hanson)
a. Burden on D

b. Forum state’s interest in adjudicating dispute

c. P’s interest in convenient relief

d. Interstate judicial efficiency

e. Shared states’ interest in furthering soc policies

d. Dissent (Brennan): Forum’s interest (accident, injuries, evid, highway laws, trial efficiency all in OK) & inconvenience to D (Ds not unconnected w/forum) not given enuff attention.  Shoe had focused on fairness, & existence of any contacts gave content to determining fairness.  Plus, this should work like stream of commerce (which Sup Ct has upheld in cases as sufficient for JD).  

F. Keeton v Hustler Magazine, Inc. (US 1984): combining D’s related & unrelated contacts

a. Keeton (NY) works for Playboy, & sues for defamation as Hustler (OH) puts cartoon in mag which presents Keeton in neg. lite.  Sues in NH (the only state she coulda brought this suit in case statute of limitation had run out everywhere else.)  

b. Under the VW test, D has not random or small contacts, but lotsa state contact incl. direct/significant/incident-related (100s of monthly transaction) sales, intentional tort activity w/in the state.  So combining D’s related & unrelated contacts made it enuff contact w/forum.  


G. Allstate Insurance Co. v Hague (US 1981): choice of law

a. Auto accident in Wisc.  P & D from there, too.  Under Wisc law, D had a couple cars insured w/Allstate, & so P wasn’t allowed to stack those policies. The most U could get was a cap on indiv policies = $10,000.  Minnesota let U stack the policies.  They moved the case to Minn & Minn decided it’d apply its law. Sup Ct allowed that, cuz moving to the state was significant contact.

b. Held: for a state’s substantive law to be selected & not violate due process clause, the state must have significant contact, creating state interest, so choice of law isn’t arbitrary or unfair
c. This demonstrates that due process restrictions on state JD are much stricter than those on choice of law (which states have extraordinary latitude over.)


H. Burger King Corp v Rudzewicz (US 1985) – not all contacts related to controversy need to be w/forum

a. D got franchise in MI & didn’t make payments to BK (FL corp w/main offices there).  Though Rud had no phys ties to FL, contract was negotiated there, deliberately reached out to BK in FL (& thus FL laws) for franchise/protection/benefits, FL contacts not random, & his BK business & refusal to make payments caused injury.  

b. Held: Need purposely directed to other state, so FL long-arm statute valid.  In short: valid cuz 

1) substantial/continuing relation (Unlike McGee, single K not enuff. Need “contracts plus” test: how negotiated, terms, dealings, future consequences to indicate min contacts)

2) fair notice

3) not unfair (VW idea of portable torts has been rejected, but U gotta foresee your acts could reasonably make U haled into ct there.  Like Asahi, convenience branch can override min contacts, by 5-factor VW test, like how they bargained for FL choice of law & choice of forum for state benefits.  Also, valid for state’s interest & modern transport/commun)

c. Like Shoe, is valid JD cuz of hi quality (ie mad loot involved) contacts involved in other state that’s not main state of business, but BK doesn’t really have reps carryin on that franchise business in FL.

e. Dissent (Stevens & White): D did business only in MI & didn’t deliver into stream of commerce.  Didn’t purposely give in to FL laws, but dealt in MI, so don’t make it unfair for franchises.  

I. Kulko v Superior Ct (US 1978)


a. CA citizen sued ex hubby (NY), & he bought daughter 1-way ticket to CA to live w/her mom.  

b. Held: CA long-arm has no JD over him.  Fam harmony, kids’ preferences, & no financial benefit from daughter’s presence in CA for 9 mo outta year don’t constitute purposeful availment of CA benefits & protections.  


J. Asahi (US 1987)—min contacts not enuff

a. Motorcyclist injured in CA.  Sues Cheng Shin (Taiwan/Tube…who files indemnification against Asahi), Asahi (Japan/valve…sells parts to Cheng & has no direct distr control).  Cheng has 20% US business in CA.  Cheng claimed Asahi knew its valves’d end up in CA, but Asahi denied knowing it’d be subject to CA suits.  

c. Held: agree to use purposeful availment test, but disagree if there is any.  Almost all agree, by applyin VW, that the convenience test is fulfilled here-couldn’t bring suit to Japan.

1) O’Conner (& 3 more): “stream of commerce plus”: Awareness that part would reach forum state in stream of commerce needed more contact (ads, marketing, customer service, distr) to knowingly make product for those consumers. No purposeful availment

2) Brennan (& White, Marshall, & Blackmun): Is purposely availing & stream of commerce acts regular & anticipated (which is enuff)
3) Stevens (& White & Blackmun): Not necessary to show min contact & the stream idea is applied incorrectly: sending out so many products does make it more purposeful availment.

4) Main pt: Convenience branch can override sufficient contacts (like BK). 

K. Parry v Ernst Home Center Corp (Utah 1989) - builds on Asahi
a. Japanese co. makes a maul, given to Cali corp, goes to Idaho retailer (D), where Linda buys it, takes it to Utah to give to dad, who lets friend borrow it & friend (P) is injured in Utah while splitting logs. 

b. Held: No JD here, cuz like Asahi, co. hadn’t taken active steps to sell product in Utah or Idaho…knowing/intentional distribution to sell in Western US ain’t sufficient, Hirota & Okada don’t have offices/agents/sales reps/property/soliticitations/services/ in Utah.  

V. General JD & Long-arm statutes


A. Perkins (p.3-4)


B. Helicopteros (p. 4-5)

VI. National Sovereignty: Omni Capital International v Rudolf Wolff & Co. (US 1987)

A. Investor sues Omni (NY corp) in LA.  Omni tries to implead (rule 14: D brings in 3rd party___…is an indemnification action) Wolff (executed the transaction in London) & Gourlay (Wolff’s rep, who approached Omni to place their business w/Wolff).  

B. Held: Ned more than notice & relation w/forum, cuz long-arm not met. In fed ct, must have enuff contact in particular state.  Under 4k1, service ineffective to have fed JD over Ds, as 4k2 (If JD is consistent w/Const, then U can have JD over D in federal law who’s not subject to crts of general JD of any state) wasn’t there then. In sum: Before 1993, was no 4k2, so you went by 4k1.  Afterwards, you 1st see if 4k1 fits the bill, or else you go by 4k2, if JD isn’t est by crts of any state under 4k1.  

VII. Class action: Phillips Petroleum Co. v Shutts (US 1985)

A. Ps brought class action in KS against DE corp, & notice sent to all 33,000 Ps & 3,400 opt out.  1,500 were undeliverable, so not included in the case.  Notice made em bound by judgment unless they opted out. 97% of Ps had no KS contacts

B. Held: JD proper.

a. Class action Ps don’t hafta satisfy min contacts for proper JD.  Ps don’t have as big a burden in being in foreign state ct than do Ds

b. KS law can’t be applied here, cuz of lack of due process & full faith (KS has lack of interest in claims unrelated to KS, is conflict w/JDs like TX so applying KS law to each claim would be unfair & arbitrary, Ps didn’t expect KS law to control when leases were made outside KS, gotta respect limits of Allstate) 

VIII. JD Based on Power over Property


A. In personam (challenge to in rem lawsuit): Tyler v Judges of the Court of Registration (Mass 1900)

1) P sought writ of prohibition against ct from passing app to register title for land P claimed interest on.  Will be notice by publication, 1st class mail, etc.  But when sign goes up on greenacre, it’s = to tagging w/in ct’s authority, & adjudication will be against all known & unknown parties.  P said act only gave registered owner interest in the land & gave insufficient notice to unknown indivs w/adverse claims.  

2) Held: Act const. though should be amended for actual notice.  Owner’s obligated to know about it by sign up on property.  


B. Quasi in rem: Pennington v Fourth National Bank (US 1917)

1) U’re suing greenacre & it’s bein held in responsibility of your owner’s action unrelated to you.  This is for security of the judgment 

2) Every state has authority over property in it to enforce judgment.  If U can attach ex post, U oughta be able to attach that property in advance. 

3) Just need res w/in state borders, seizure at beg. of proceedings, & chance for owner to be heard for the exercise of state’s power.  

C. Quasi in rem: Harris v Balk (p. 2)

D. Shaffer v Heitner (US 1977 - Marshall) - collapses personam/quasi/in rem distinctions (now it’s better to bring personam suit to get judgment compensating for D’s entire wrong).

a. Background: 3 types attachment (the ct physically bonds a piece of property)

a. jurisdiction: How does a ct bring property over it? The ct then has authority to speak on merits of dispute (this is what’s involved w/Shaffer)…

b. security: alluded to by J. Marshall in Shaffer (purpose: not to est authority of NY ct to speak on the merits but rather to make sure account’s there so judgment can be enforced – it’s a holding action )

c. enforcement: What P in Puerto Rico hopes to ensure after winnin on the merits, which is attachment on the judgment

2) P owns 1 share Greyhound stock.  Filed shareholder’s derivative suit in DE against Greyhound & 28 others (21 of the 28 had shares).  Ds did special appearance, sayin ex parte sequestration violated due process, & seized property wasn’t capable of DE attachment, & it didn’t have min contacts w/DE under Shoe test.  P not from DE, Greyhound incorporated in DE & mainly in AZ, & activities occurred in OR.  Lawsuit is on behalf of corp so it’s a suit by a corp against itself.  Identity of stock is irrelevant – its sequestration was for convenience.  

3) Held: state can’t have JD just cuz D’s property is there, cuz need min contacts for in rem, as all JD types are really over the person...so limits in rem JD.  Are no activities, residing, or other contacts w/DE.  Ds’ positions in DE insufficient ties cuz DE law’s based on property, not position, there, not shown why DE was fair, & no purpose availment.  Frowns on Harris v Balk (permittin JD just cuz property in state).  

4) Powell concurring: Preservin quasi in rem would avoid uncertain Shoe standard in seeing if ownin some property in a state provides sufficient contacts. Ownin real property permanently in state should be enuff.  

5) Stevens concurring: Agrees w/Powell that in rem JD over real estate should be valid.  DE (only state makin place of incorp as situs of stock) doesn’t give buyers enuff notice that they may be subject to suit there.  So purchasing stock in marketplace shouldn’t make in rem JD in the state of incorp.

6) Brennan concurring & dissenting: DE’s sequestration statute uses quasi in rem (now unconst) instead of min contacts (now needed to have JD).  But JD should be allowed in this case as ct’s decision of min contacts lacks evid (had min contacts been the test, the officers’ activities make JD ok) & this decision is a constitutional 1 (so it reaches this state too.)  DE has interest in JD here to give restitutions for local corps that’re victimized, corporate conduct makes matter crucial, & convenient forum for overseein affairs of entity created by DE law.  

E. Rhoades v Wright (Utah 1980): presence of land & nonresident’s use of it is enuff contacts for quasi in rem JD.

F. Feder v Turkish Airlines (SDNY 1977)

a. Wrongful death suit by Ps (NY) for accident in Turkey, when only D contact is NY bank acct.

b. Attachment of D’s NY bank acct is enuff contacts for quasi in rem JD.

G. Why use quasi in rem if it also now requires “minimum contacts” with the forum state?  Why not just use in personam jurisdiction?

1) Suppose you had the statutory scheme that didn’t allow you to reach someone in personam; then you might resort to quasi in rem jurisdiction for jurisdictional attachment.  Some long-arms that don’t reach a defendant in personam might reach him quasi in rem.

2) You use quasi in rem statute because it gets you a constitutional green light. This may afford some state courts reason to hear the case, because considering the state’s interests in the multi-factored convenience arena (the balance here is so close, say), the state might be convinced to expend its resources in a case where property is attached (as a kind of collateral or something that shows that it’s worth state to use resources in this case because state won’t have to use as much of its own resources).

3)  Can D by choice convert suit to in personam jurisdiction from quasi in rem jurisdiction if they don’t want their 
property attached?  There’s disagreement.  Some courts say yes.

OTHER DUTIES TO THE PARTIES

I. Intro

A.  Why due process=important: Whether seized or frozen, can’t access your property - is temporary deprivation.  

      Can’t sell or borrow against it. 

B. Your property can be intangible (ie debt)

II. Notice

A. Mechanics of Giving Notice



1) Process types:




-traditional: copy of P’s complaint, w/summons directing D to answer




-service of process: personal delivery




-other: (such as mail) getting more important since long-arm statutes

2) Major service of process changes: 

-1983: summons & complaint could be sent 1st class mail, w/receipt for form, & if not returned, P must do service thru some other means.  To encourage Ds to return form, noncooperative Ds pay personal services costs that Ps incur, unless D has good excuse.

-1993: Rule 4 revised again.  Service by mail section replaced by Rule 4d, encouraging waiver of formal service.  

3) Rule 4h tells means to make personal service, & Rule 4e1 authorizes alternative fed crt procedures.  Rule 4e provides for use of state procedures to help fed crts use state long arm statutes to get service.  Rule 4f says internationally agreed means reasonably calculated to give notice may be used on those outside US, like those means in Hague Service Convention.  Non contracting states, service not made abroad, & if D takes advantage of waiver of service are examples when Convention’s inapplicable.  

4) Personal Delivery on Natural Persons: Cts never said what process-server must do w/summons when he goes to serve papers on a D, or where he must place papers.  Can’t, ie, throw em at D.  But can set em there if D’s hiding 


B. Mullane v Central Hanover Bank & Trust Co.  (US  1950) The Required Notice to Satisfy Const Requirement

1) Facts: NY had common trust funds (small trust estates pooled into 1 fund).  Trust co controls, though participating trusts share in fund.  Periodic accounting submitted to cts, & beneficiaries were to be notified.  D est. fund w/113 trusts here, w/many beneficiaries, not all NY residents.  Only notice given to beneficiaries of app for accounting settlement was newspaper publication (following NY Banking Law rules).  Co. notified by mail those entitled to share in principal, at time of 1st investment.  Is no real P & D….just the parties come to ct to settle it & make sure everything was done correctly in the loop.  Is the bank & the income & principal beneficiaries.  And they’re all concerned in the pot.  in personam (not affecting title/possession to res)

2) Held: Notice by publication to nonresidents (income beneficiaries) insufficient for due process when a better notification means available.  

a. Notice must be reasonably calculated to succeed, & give reasonable time for appearance.  

b. If the bank has the address to some indivs, those peeps should get a 1st class mailing (now cheap & efficient) from the bank.  

c. Notice to most would help protect the class, cuz any objections would likely help em all out.  

d. Pub is fine if U can’t reasonably give more adequate warning – overrules Pennoyer/Harris requirement of mailing.  

e. Personal service of process (while satisfies notice) would economically hinder effort - not recommended.  

C. McDonald v Mabee (US 1917)

a. Facts: Mabee (TX res) left to est. domicile elsewhere, & service attempted thru pub once a week for 4 weeks after he left, & he never appeared in action.

b. Held: ad in local newspaper insufficient notice to bind person who left state w/o intent to return.  Gotta use the min required method that would most likely reach the D
D. Wuchter v Pizzutti (US 1928)

a. Facts: NJ motorist statute didn’t require notice of commencement of action to the nonresident 

b. Held: Statute = unconstitutional.  Statutes must show in summons the D’s address, & should be mail or other communication w/D.

E. Mennonite Board of Missions v Adams (US 1983)

a. Facts: notice by pub & posting to mortgagee of real property of proceeding to sell it for tax nonpayments 

b. Held: Not adequate.  Even though mortgagee may’ve known about tax lateness, or creditor coulda discovered it, notice by pub must be supplemented by mail notice to last known address or by personal service.  If address known, notice alone doesn’t satisfy Mullane rule.  

F. Tulsa Professional Collection Services, Inc., v Pope (US 1988): If D’s identity known or reasonably ascertainable, must get mail notice or thru means otherwise certain to give notice.

G. Greene v Lindsey (US 1982)

a. Facts: KY statute required posting summons on tenant’s apt door for forcible entry & detainer actions

b. Held: such notice unreliable (kids sometimes removed).  Posting should be supplemented w/mail (which is superior)

c. O’Connor (w/Burger, Rehnquist) dissent: not clear if mail’s better than posting

H. Dobkin v Chapman (NY 1968)

a. Facts: Ds’ whereabouts unknown, & is ordinary mail to last known addresses & local newspaper publication for notice in 3 auto accident cases?
b. Held: OK, cuz if Ds failed to get notice, it was their fault cuz didn’t give P correct address at accident scene or failed to leave forwarding address.  Best possible means of notice by P are adequate.
I. Covey v Town of Somers (US 1956): Mail notice for delinquent property taxes, though normally sufficient, not adequate when mailed to known insane person committed to hospital, who’s w/o guardian.

J. Aguchak v Montgomery Ward Co (Alaska 1974)

a. Facts: P sold items to D, who took to remote area where they lived, & when allegedly didn’t pay, P sent summons which Ds didn’t respond to, so P won $.  In order to appear in person, D had to fly – mad $. 

b. Held: summons in small claims cases must incl. info that Ds had right to appear by written pleading or request change of venue when it would been hard to defend selves far away
III. OPP TO BE HEARD


A. Intro: 

1) When D can develop facts/legal issues of case, has adequate opp to be heard.  

2) Proper hearing or full trial (or in b/w) may suffice.  Must be JD over parties & issues. 

3) D must be given proper notice to prepare defense. (12a & state statutes usually say 20 or more days)

4) Provisional remedies (temporary restraining orders, prelim injuctions, pre-action attachments, etc) are important exceptions to usually requirements for opp to be heard.  

K. Types of property attachment – assert 1

a. Jurisdictional – service of summons on property w/in forum for adj authority (Pennoyer, needs Shoe analysis after Shaeffer got rid of quasi in rem)

b. Security – prejudgment attachment to secure property pending disposition (so property’s not sold, destroyed, hidden) (Conn v Doehr)
c. Post-judgment – to enforce judgment already obtained 

d. Intangible property (wages, debt, bank accts)


B. Main test: Connecticut v Doehr (US 1991—White):

1) Facts: P submitted app to CT Sup Ct for pre-judgment security attachment of $75,000 on home, w/A&B suit against D.  CT allows prejudgment of real estate w/o prior notice or opp for prior hearing.  

2) Held: Absent extraordinary circumstances, need pre-seizure due process: bilateral (not ex parte) hearing to satisfy 14th Amen.  Prejudgment attachment of real estate w/o prior notice, special circumstances, or bond didn’t satisfy due process.  3 part test of due process requirements - if can seize w/o pre-seizure hearing:  Drew from Matthews v Eldridge (#3 being gov interest)

a. Private interests affected: Attention to interest of 1 requesting seizure (does P need it?) – hi (temporary/partial depr needs due process protection)

b. Risk of erroneous deprivation & value of additional safeguards – hi risk (inquiring into neither the complaint or P’s belief that complaint is sufficient would reduce risk enuff) & more safeguards (bond) needed
c. Attention to interest of 1 affected by seizure (what’ll D lose?) – lo (only interest was to ensure assets is P won A&B case)

3) White/Marshall/Stevens/O’Connor: Suggest additional safeguards for erroneous dep: post bond, allow post-attachment adversarial hearing, require double damages for detriment to party if claim fails.

4) Rehnquist/Blackmun concur: Discussion of bond & exigent circumstances is vague, unhelpful, & varies case to case.  

C. Fuentes v. Shevin (US 1972)

1) Makin P post bond for post-seizure hearing is unconst.  

2) Dicta: Pre-judgment ex parte attachment may be ok if extraordinary circumstances:

a. Seizure needed to secure important gov or pub interest
b. Special need for very prompt action
c. Gov maintained strict control over start of proceedings

3) Unclear - seems all 3 elements needed, but later Mitchell (US) suggests must prove 1st OR 2nd & 3rd
L. Rule 65 = need irreparable harm & atty approval w/judge certification

M. Patterson v Cronin (CO 1982) 

a. Car booting doesn’t violate right of opp to be heard

b. Is strong gov interest, can retrieve car quickly, low risk of error & intrusion

JURISDICTION OVER SUBJECT MATTER

I. STATE CRT: Lacks v. Lacks: Subj matter incl small claims, civ crt up to $20K, Superior Ct from $10K, fam/housing….

II. FED CRT DIVERSITY: is statutory, not Const q


A. Effects of lower fed cts exercising fed q JD: 



  1-lets the Sup Crt solve new probs instead of policing old solutions

2-US gov officials choose lower fed judges, so should be similarity in interpreting & applying national law

3-may incite state cts to treat fed claims more attentively 

4-Yet, are limits to using fed judiciary:, & it 

B. 28 USC 1332

3) > $75K AND

4) Parties citizens of difft states OR

5) Parties citizens of state & foreign state OR

6) Parties citizens of difft states & citizens of foreign state are additional parties OR

7) Foreign state is P & citizens of state or difft states are Ds


C. AMOUNT IN CONTROVERSY:

1) Based on P’s good faith allegation at suit’s beg. that amount may be reasonably met, not that P actually win it - AFA Tours v Whitchurch (NY Fed 1991)

2) Unless it appears to be “legal certainty” the claim hasn’t been met, case should proceed – Mercury

3) Each P must meet required amt – Zahn v International Paper Co (US 1973) (see below)
4) Single P can aggregate claims against D to reach amount 

D. DIVERSITY – 

1) Once in Const. circle of Art 3 Sct 2, can get into statutory.  (Art 3, Sct 2 authorizes Congress to create & give lower fed cts subj matter JD) - Diversity is simplest of the statutes. 

2) Whoever’s seekin JD has burden of proof

3) Need complete diversity – Strawbridge v Curtis (US 1806) & at time complaint’s filed
4) Minimal diversity allowed w/interpleading, though.  There’s a stakeholder (ie insurance co) & other peeps, & U won’t this subject matter in fed ct cuz it may be a true fed interest.

5) Policy:

i. Arguments for it: (& against limited subj matter JD)

1. Bank of the US v Deveaux (US 1809) gave most widely est. rationale: Const. est. national crts to solve controversies b/w citizens of different states, even if state crts can administer justice just as impartially.

2. to not prejudice out-of-state parties

3. to give privileges & immunities of the several states to the citizens of each state

4. fed crts superior in quality

5. interaction b/w state & fed crts improves procedures followed by state & fed crts

6. investors’ fear that local prejudice exists may justify diversity JD

ii. Arguments against diversity JD: (& for limited subj matter JD)

1. Fed crts congested

2. State law’s applied in fed diversity cases, so unnecessary/inappropriate for fed judge handling

3. interferes w/state autonomy

4. may slow state law development 

5. save effort to let states initially review claims that are subject to ultimate review by US Sup Ct.

6. lowers incentives for state crt reform by groups who can avoid litigation in state crts

7. hardships on litigants’ geographic backgrounds

iii. Direction is less toward accepting diversity

6) Mas v Perry (U.S. Ct App 1974): citizenship = domicile (true, permanent home - present there at some point w/intention to return there after gone…U keep domicile until create new 1), not just residence (where U’re livin.)  

i. Facts: Ps studied in LA, moved to IL, planned to go back to LA.  After marryin in MS & goin to LA, rented apt from D (2 way mirror).  Mrs. Mas is MS, & Mr. Mas is from France

ii. Held: complete diversity by domicile when complaint’s filed.  Marriage doesn’t change domicile – they’re MS (her res was LA) & France.  Marryin alien doesn’t change US or state citizenship.  Res as student nor admission of no intent to return to MS changed her MS domicile, cuz hadn’t formed intent to domicile in other place.  

7) Parties

i. Private indiv: can only have 1 citizenship place. (consider taxes, drivers license, fam, voter reg)

ii. Corps: citizenship can be both 

1. ANY state where incorporated 


2. THE state of principal place of business 3 tests:

a. “nerve center” – decision makin authority & overall control 

b. “corporate activities” or “operating assets” 

c. “total activity”

iii. unincorporated association: considers citizenship of its members 

iv. Limited partnership: determined by citizenship of each of its partners

III. FEDERAL QUESTION JD – ARISING UNDER - 28 USC 1331

A. Intro: 

1) 1331 gives district cts original JD of civil actions under US laws.  

2) Other than diversity, is now mostly no min amount for fed cases.

3) 28 USC 1338a gives exclusive, original (act as trial cts) JD to district cts for patent, copyright, & plant variety cases, & original JD to trademarks.  

B. 1st get into Const scope of Art 3, Sct 2.  Osborne test of fed ingredient – very liberal. Osborne v Bank of the United States (US 1824 - Marshall)

a. If satisfied, then move onto statute = 1331 Holmes & Friendly.  If not, tests irrelevant - do em anyway.  Must satisfy at least 1 for JD.  

b. Facts: P got a temporary injunction restraining D from collecting a tax, but D still collected it.  The fed ct ordered the $ returned & D said fed crts lacked subject matter JD. 

c. Held: Need fed ingredient, even if no fed cause of action (uncontroverted Congress-created capacity of the P to sue or be sued), as fed JD extends to whole case (dicta).  Just need this but for ingredient.  Huge const. capacity- broadest interpretation of arising under.  

C. Next, check statutory scope.  2nd, Holmes test for 1331: 

a. Very narrow: If satisfied, U also satisfy Friendly test…assume U don’t & do it anyway

b. Is there fed-created cause of action? Holmes offers us the words “created by” - limits Osborn 
c. 1st see if mandate - fed law explicitly makes it, then it’s enuff for JD
d. Otherwise, inference can show it arises under fed law, by statute imposing fed duty & express remedy (TB Harms).  

D. Statutory scope-  3rd, Friendly Plus - Necessary elements test: 

a. Better for inclusion than exclusion.  Pushed arising under test back.

b. If distinctive policy of act requires fed principals for disposition, may arise under. (Must resolve a fed matter)  TB Harms Co. v Eliscu (US Ct of App 2nd Cir 1964 - Friendly)
i. Facts: Dispute over copyright of Eliscu’s music he wrote & allegedly signed over to Harms. Eliscu brought in NY Sup Ct (state trial ct) to get declaration of who’s under contract.  Harms brings this as copyright case in fed ct.)  

ii. Held: 28 USC 1338 gives fed crts exlusive JD for claims arising under copyright laws of US.  But no fed JD as interpretation of copyright laws wasn’t issue of suit - was about K.  

c. Or if interpretation of fed law needed, arises under fed law. Smith v Kansas City Title (US 1921)

i. Facts: A trust company shareholder sued to enjoin D, Mo company, for breach of fiduciary duty (making bad investments in fed bonds).  

ii. Held: Cause of action exists under state contract or corporate law, but malfeasance (fact that trustees bought unconst bonds which were worthless investments) is a fed law determination.  So arose under fed law.  

iii. Similarly, Franchise (below) held some substantial, disputed fed q is necessary in well-pleaded state claims.

d. Holmes dissented: cause of action created by state law 

E.  Last, check well pleading.  4th, Mottley test: surrounds 1331 statute.  

1)   Louisville & Nashville Railroad Co. v Mottley (US 1908) - Well Pleaded Complaint Rule

b. Facts: Couple (KY residents) injured by railroad’s neg while riding on it.  RR promised free vouchers to ride forever.  They agreed not to sue & the RR decided not to renew them.  Sue in fed ct, & Sup Ct says no.  No diversity & P didn’t show in complaint it arose under fed law.

c. Held: fed issue must appear on the face of a well-pleaded P’s case.  U can’t use devices to make it look like a P.  (The real cause of action is for contract breach).  It’s not enuff that P alleges anticipated defense to cause of action & asserts that the defense is invalidated by Const.

2) Skelly Oil Co. v Phillips Petroleum Co. (US 1950)

a. Facts: P sued under fed Declaratory Judgment Act that certain Ks weren’t terminated.  Had he simply sued to enforce the K, it wouldn’t raise a fed q, but effectiveness of attempted termination (which D woulda argued) turned on a fed q.  

b. Held: No fed JD, cuz to sanction suits based on artful pleading that anticipates defense based on fed law would go against trend of JD legislation by Congress & distort purposes of that fed act.  

3) Franchise Tax Board v Construction Laborers Vacation Trust (US 1983)

a. Facts: P sued in state ct, claiming D didn’t comply w/tax levies issued under CA law.  D tried to remove to fed ct, sayin it was regulated under ERISA, so didn’t hafta comply w/state regulations.  

b. Held: no fed JD cuz fed q didn’t appear in P’s complaint, & can’t anticipate D’s subsequent moves under fed issues
4)  Bright v Bechtel Petroleum, Inc. (9th Circuit 1986)

a. Facts: P sued employer in state ct, alleging employer breached K by paying too little cuz employer was withholding state & fed income taxes.  Employer removed to fed ct, sayin P artfully pleaded a challenge to employer’s compliance w/fed law.  

b. Held: Was fed JD.  While usually P is master of complaint & is free to choose forum, this principle has limits…a P can’t conceal the true nature of a complaint thru artful pleading.  

5) Moore v Chesapeake & Ohio Ry Co (US 1934): didn’t satisfy Friendly – seems to contradict Smith v Kansas 

a. Facts: P brings tort action for neg by the employer under state-created liability act, but alleging it was breach of Fed Safety Appliance Act.  

b. Held: No fed JD, cuz a suit brought under state statute definin liability to employees injured during intrastate commerce, & brought w/in a breach of duty imposed by fed statute, shouldn’t be regarded as arising under US laws.  Is artful pleading.

6) Pros: 

a. Ct doesn’t hafta speculate fed qs

b. Fed ct doesn’t hafta waste time on case ultimately w/no JD

c. Gives state crts cases turning on state law, promotes federalism

d. Reduces fed caseloads

7) Cons:

a. Delays to fed rights

b. Premium on technicalities otherwise w/no place in fed cts

IV. FEDERAL QUESTION JD – SUPP (PENDANT & ANCILLARY) JD


A. Intro

1) Sometimes fed ct can decide matters that, if presented independently, wouldn’t provide basis for fed JD. If indep basis for JD, don’t worry about supp JD. 

2) Pendent JD=when P adds claim lackin a basis for fed sub-matter JD to a claim possessing such a basis.

3) Ancillary JD=when either P or D injects a claim lackin indep basis for JD by way of a counterclaim, cross-claim, or 3rd party complaint.

4) 1990, Congress, in 1367, gave these the name of supplemental JD.

5) Purposes: avoid piecemeal litigation, & assumes lititgants won’t be dissuaded from adjudicating fed rights cuz can do all claims in 1 litigation in state ct.

B. 1st do Const test: United Mine Workers of America v Gibbs (US 1966 - Brennan) – “Case” – Pendent claim
1) Facts: After union uprising, P sues non-diverse (unincorp. orgs & some of its members were probably from TN) union under fed & state claims.  1367 didn’t exist at time of this case

2) Held: If there’s a fed & state claim & the state claim is related to fed claim, (or D is another party related to the case), the state claim can come in.  

a. Claims must be significantly related to constitute 1 case whole transaction/dispute (hasta deal w/same evid/issue/facts), not just cause of injury.  3 part test:

i. w/in common nucleus of operative fact.  (CNOF).  

ii. Fed issues must be substantial.  
iii. Absent JD issue, P would be expected to try in 1 proceeding 

b. Can decline pendent state-law claims if:

i. Discretion: ct can consider judicial econ, convenience, & fairness thru-out case 

ii. fed claims dismissed before trial

iii. state issues dominate

3) Aldinger v Howard  (US 1976) – Gibbs approach won’t extend to pendent party JD

c. Facts: Action against state & local officials who “under color of law” violate const rights of citizens.  Wash citizen alleged violations of Civil Rights Act & tries to sue the county, by joining it as additional D.  

d. Held: Hafta check statute to see if it excludes JD when U have pendent party JD (Gibbs was only addin another claim, not another party, like here) & Congress has addressed itself as havin JD under principal party, a q which didn’t need to be answered in Gibbs.  So where there’s evid in the negative, & Congress wishes to preclude 2nd D (like in Aldinger), won’t be supp JD.  But in the absence of such evid, such supp JD would be ok, & if, say, fed claim was exclusive in fed ct.

4) Owen Equipment & Erection Co v Kroger (US 1978) – no ancillary claim when 3rd party destroys it

a. Facts: Mr. Kroger’s fried by beam of steel crane that hit electric line.  Mrs. Kroger (Iowa) sues Omaha Pub Power District (NB) for wrongful death.  Brings it in fed ct under diversity.  OPPD filed a 3rd party complaint against Owen (Iowa) by impleader counterclaim.  OPPD gets outta the picture by summary judgment.  

b. Held: Is no complete diversity under 1332.  Whether or not OPPD was there, P couldn’t bring this claim against Owen.  So no ancillary JD.  Discretionary factors don’t justify it.

5)  Finley v US (US 1989 - Scalia) - Gibbs approach won’t extend to pendant party JD – more strict
a. Facts: P lost fam in plane crash, sues US thru the FAA under Fed Tortuous Claims Act –a waiver of sovereign immunity (to let U sue U.)  Sues San Diego (not covered by statute) & power co.  So, the FTCA is fed claim; other 2 are state claims.  

b. Held: While Gibbs held that silence was ok, here pendent party JD is not ok unless Congress affirmatively grants it.…“enough already.”  So, need Const & statutory capacities to take it.

c. Stevens dissent: Aldinger allowed pendent JD unless Congress’s statutes negated its existence.

6) Pendent claim/party distinction no longer exists

C. Next, do 1367 analysis

1) Congress reaffirms the long accepted authority of fed crts to hear pendent & ancillary claims. 

2) 1367a authorizes distr cts to use JD over supp claim whenever it forms the same const case/controversy as the claim that provides the basis for the dist ct’s orig JD.  Reaches the limits of Art 3, Sct 2, codifying Gibbs.  Allows JD that Finley found lacking, & overrules it by incl joinder or intervention of parties.

3) 1367b: For claims based solely on diversity, can’t bring in supp claims that’ll destroy diversity.  Codifying Kroger.  Can’t either intervene as a P under Rule 24a nor be joined as a P under 19 if intervention or joinder goes against the diversity requirements.  

4) 1367c gives fed crts discretion to decline usin supp JD in some situations.  Codifies factors recognized by Gibbs: Can dismiss if claim 

a. raises novel/complex issue of state law

b. predominates over claim which the dist ct has orig JD over

c. dist ct dismissed all claims which it has orig JD over & judicial efficieny doesn’t clearly favor adjudicating the supp claim

d. exceptional circumstances w/other compelling reasons to decline JD exist.  

5) 1367d: claims will be tolled 30 days before dismissed, unless state law provides a longer period. 

6) Executive Software North America, Inc. v. US District Ct (US Ct of App, 9th Circ 1994) - supp JD of claims, not parties, was ok

a. Facts: P sued D, sayin it discriminated against relig nonbelievers.  Brings 2 fed causes of action & 3 state discr causes.  

b. Held: Were no exceptional circumstances under 1367(c) stated.  1367c restricted discretion to deny supp JD - says “dist cts MAY decline to exercise supp JD….” Not SHALL (must) as in 1367a & Art 3, Sct 2.  1367c(4) implies other compelling reasons to decline JD must be of same nature as c3 & accommodate econ, fairness, convenience, & comity 

c. Levy dissent: we can’t interpret the ground the district ct relied on in declining JD.  No error in unless it relied on unauthorized ground.  By not interpreting 1367 as restricting Gibbs, doesn’t matter unless ct exceeded authority wherever found.  

7) Zahn v International Paper (US 1973): 

a. Facts: P, who files case in fed ct, is finally adjudged to be entitled to <$75000

b. Held: only those Ps who individually meet the JD amount requirement of 1332b (when ct may deny or impose costs on P) could be members of a class action suit

8) Stromberg Metal Works, Inc. v Press Mechanical, Inc. (7th Circ 1996)

a. Facts: 2 MD subcontractors sued IL contractor for nonpayment of debts.  Stromberg claimed it was owed over $400,000 & another party said it was owed about $27,000 in unpaid voices.  

b. Held: A. Look at named Ps & see each of their claims.  If hi enuff, don’t need to look at their value.  Or U could make each claim meet the jurisdictional amt.  Or U could look at overall value.  


C. So did Zahn get overruled y 1367?  Stromberg said yeah, cuz 1367 didn’t mention Rule 23.  

IV. REMOVAL JURISDICTION

A. Gives a D who’s been sued in a state ct of competent JD the right to substitute a forum of his own choosing.  Removal from state to fed cts has been allowed since Jud Act of 1789. 

B. Get into Art 3, Sct 2, then look at 1441.  Look at a & b to see if fed q, then look at c.

1) 1441a: Except as otherwise provided by act of Congress, a civil action brought in state ct of which the dist cts of the US have orig JD, may be removed by the D to dist ct.

2) 1441b: removable w/o regard to citizenship/res of parties if fed q, but for diversity, can only remove if no D is citizen of that state

3) 1441c: When sep/indep claim, or cause of action w/in JD of 1331(US law), is joined w/non-removable claim(s), (like supp JD) whole case may be removed, & dist ct may use discretion to remand matters where state law predominates.  Old statute: w/o “w/in JD of 1331”, so now just for fed q, not diversity, cases.  Hybrid b/w fed q & supp JD cuz it lets U remove, along w/that which coulda been there nakedly & alone, non-fed claims.  Acts, in removal context, to replace 1367, though more restrictive than 1367.  

4) American Fire & Cas. Co v Finn (US 1951) 
a. Facts: farm which burnt down.  He sued 4 Ds, 3 insurance co.’s (not knowing which had insured him), & his insurance agent, for 1 cause of action.

b. Held: Since looking for sep controversy damages arising from CNOF, passes Gibbs test.  Must be sep & indep enuff for 1441c (but aren’t here) but also w/in CNOF for Gibbs.  Sup Ct gave most important interpretation of 1441c here: separate causes of action restricts removal more than separable controversy.  

c.  (Need 2 claims for same event but difft remedies.  Ex: big fire & want fed injunctive remedy & state claim for tort remedy.  Gibbs has 2 difft remedies.) 

d. Finn shows how 1441c is narrower than 1367.  Separate & indep requirement comes outta a basic mistrust of fed power on state matters.

5) Shamrock Oil & Gas Corp v Sheets (US 1941)

a. Facts: P sued D in state ct.  D counterclaims against P in state ct.  P, now a D on counterclaim, tries to invoke removal capacity of a D into fed ct.  

b. Held: P can’t remove a state ct action to the fed cts cuz D interposed a counterclaim.  2nd stage Ds don’t get removal capacity from 1441a or b, for no fed q

CHECKLIST:



I. LONG ARM STATUTE (case law, legisl hist)

-does state authorize JD over D?

-if so, is it const to apply?

Jim Fox (act must arise outta D’s contact w/state) v Hall (statute interp to limit of Const)

Tortious act: Where final act was committed (Gray IL) v where thing was produced/installed (Feathers NY)

II. DUE PROCESS

SOVEREIGNTY

Pennoyer: consent/attachment/or presence for 14th, territoriality, FF&C

Traditional in personam: presence (Pennoyer, Burnham CA visit)




Implied consent (Hess on highway)




Domicile (Blackmer France, Milliken WY res tagged in CO, corps)




Stay out (coll attack – later say bad notice or JD, special appearance – appear just to challenge JD)

Shoe:
Min contacts givin rise to suit (specific) & Continuous/substantial business w/state (general)


Convenience (Fair play & substantial justice)

	Contacts
	JD

	Casual/Isolated + unrelated
	None (Hanson granny trust, slowed JD, no avail)

	Single Act + very related
	Specific (McGee insurance K, avail, speeds up JD, Gray radiator, foresee, stream)

	Continuous but limited + related
	Specific (BK)

	Substantial/continuous + unrelated 
	General (Helico Brennan dis, so lil contacts no conve analys, Perkins Filipino pres)


	Min contacts:



	Examples

	1-Purposeful availment
	McGee (took over insur policy), Hanson (granny trust NO), BK (reached to FL benef/protec), Kulko (daughter CA ticket NO – fam harm/her choice/no $ benefit not availment)

	2-Business 
	Shoe (11-13 reps, showed samples, commissions), Perkins (continuous pres supervision)

	3-Contract 
	McGee (decedent lived there, premiums mailed from there, so had “contracts +”: negot/terms/dealings/future consequences), BK (fair notice), Hanson (granny trust NO need more), Allstate

	4-Foreseeability of haled into ct:
	BK (business/payments not made), VW (foreseeability not enuff-need contact & connection for reas foreseeability)

	5-Portable tort/unil act (insuffic):
	VW (car bought NY, hit in OK toward AZ home), Parry (maul many steps, no active steps to sell there)

	6-Unilateral act (insufficient)
	Hanson (daughters in FL carried on admin info to get trust $)

	7-Quality/Nature
	McGee (single act enuff), Gray (single act enuff-subst connection w/state), BK (mad $/long term), Shoe (mad $), Perkins (continuous pres supervision), Hanson (unilateral NO), Helicop (bought helic/parts there), Hustler Mag (so much specific/general contact)

	8-Stream commerce (suff direct):
	Asahi (Brennan-stream acts reg & anticipated-D has burden to disprove), VW (NOT in stream w/expectation that consumers’ll buy em in forum state), Gray (OH put valve in PA & sent to IL)

	9-Contacts + (Stream +) (Awareness & more)
	Asahi (O’Connor-P has burden-need more ads, design for particular state, customer service, marketing thru distributor, Parry (maul-no offices/agents/sales reps/solicitations/services in Utah)


Omni – before 4k2 needed enuff contact w/certain state

Phillips – not all class action Ps must have contacts, but choice of law must be fair

In rem: Tyler (quiet title land actions don’t need to find all possibly interested indivs w/adverse claims

Quasi in rem: Pennington (states have authority on property in it to enforce, need: res in state/seizure at beg/& chance for

                      owner to hear)

                      Harris (debt moves w/you, JD ok cuz property in state)

                      Schaffer (JD attachment - need min contacts for quasi in rem, frowns on Harris)

CONVENIENCE BK test: (not given weight if no contacts—Kulko, Hanson)


Burden on D



Forum state’s interest



P’s interest



Interstate jud system interest



Shared state interest

White – need some sov & some conven – aren’t related.  Need min of each. (this is what’s adopted)

Brennan – opposite.  If u have more 1 of 1, u need less of other

NOTICE
Types: Trad (complaint/summons), service (delivery), other (mail)

Mullane: Reas calculated to succeed, pub insufficient when better avail/fine if not (overrules Pennoyer/Harris mail),

personal service may be inefficient, objection would help all class 

Mennonite (& Pope) need mail (or service) w/pub if address known even if tax prob may’ve been known

Greene door posting unreliable, need mail too

McDonald & Dobkin need min required method to most likely reach D (Covey need more for insane)

OPP TO BE HEARD

JD over parties/issues, hearing/full trial, notice, provisional remedies exceptions

Attachment types: JD, Security (Doehr), Enforcement

Doehr: need preattachment hearing for JD, security…test for pre-seizure hearing:


1-interest of 1 requesting seizure (P need it?)


2-risk err dep & value addit safeguards (minority: post bond, post-attachment adversarial hearing, double damages 

for detriment to party if claim fails)


3-interest of 1 affected by seizure (What’ll D lose?)

Fuentes (dicta) ex parte prejudgment attachment hearing if extraordinary circ:


1-gov/pub interest


2-need for very prompt action


3-gov maintained strict control over start of proceedings

DIVERSITY 1332

>$75K (AFA Tours good faith reas met, Mercury if legal certainty not, Zahn each P in class action, single Ps can aggregate  

claims, can’t add Ps or Ds to get it, can sue 2 Ds if either may be liable) 

Domicile diversity at suit (Strawbridge complete, Mas domicile=true home/intent indefinite/be there/marriage & student

don’t alter, vote/license/tax/ties=love/pets)

corps=any incorp, the principal place…unincorp/limited partnerships=citizenship of each member/partner

FED Q 1331 – ARISING UNDER

1-Art3, Sct2 
Osborne fed ingredient  

2-1331

Holmes fed-created (mandate or inference-TB Harms-fed duty & usually express remedy, Ash legisl intent)

3-1331 Friendly necessary elements (resolve or interpret-not TB Harms or Moore (state cause of action asked if 

fed statute terms were violated) but Kansas City (fed bond breach))

4-well-pleading
Mottley fed issue on complaint face, not anticipate fed defense

SUPPLEMENTAL JD 1367

1-Art3, Sct2
Gibbs “Case” (CNOF, subst fed issues, expect 1 proceeding, discretion)—chain events/witnesses/evid/injury

2-1367 a-Same const case/controversy (Gibbs)
b-Can’t bring claims that’ll destroy diversity if sole diversity claim (Kroger)

c-Discretion to decline (Gibbs): 


a-novel/complex state issue


b-predominates


c-fed claims dismissed & jud efficiency doesn’t favor supp claim


d-exceptional circ

[Aldinger (no supp if Congress negates), Finley (no supp unless Congress grants-overruled by 1367a)]

Executive (1367a & b met, & none under c stated so ok—not US Sup) 

REMOVAL JD 1441

1441a
Except as otherwise by Congress act, act brought in state ct where dist ct has orig JD can be removed by D


Show by either: 1331 & Art2, Sct 3 




Diversity

1441b
Removable w/o regard to citizenship/res if fed q, but if diversity, can’t remove if D is citizen of that state

Shamrock 2nd stage Ds can’t remove
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