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PAROL EVIDENCE RULE

Look at when:


2 possible interpretations of a K/term/provision


OR when parties enter into a K with a certain term but a supplemental 

agreement shows different intentions

Prevents one party from introducing outside evidence to supplement or contradict the written agreement

Classical approach – no longer used

Is the K integrated?


Presence of a merger clause (saying that the agreement is meant 

to complete and final) shows conclusively that the writing is 

integrated (Williston)


Requires only enough terms that are required for certainty §33

If so, other evidence is admitted only for explanation of ambiguity (when K is 

ambiguous on its face)

Parol evidence is inadmissible to contradict or vary the terms of a written 

agreement (Thompson v. Libby 1885)

Restatement approach

Ct decides whether it’s an integrated agreement before applying P.E.Rule 

§209(2)

1. Is there an integrated agreement?

Defn - A writing or writings constituting a final expression of one or 

more terms of an agreement §209(1)

IF there is a writing 

which in view of its completeness and specificity (like presence of a 

merger clause although merger clause isn’t conclusive)

reasonably appears to be a complete agreement

THEN it is taken to be an integrated agreement

UNLESS other evidence establishes that the writing was not a full 

expression §209(3)



You can say “This term would have been in there if it was an 

integrated agreement, so it’s not”

Can look at evidence of prior or contemporaneous agreements to 

show whether the writing is an integrated agreement 

§214(a)

Is the integrated agreement (1) not binding or (2) voidable and avoided?


If so – it doesn’t discharge a prior agreement §213(3)

BUT a non-binding integrated agreement – does render terms inoperative 

that wouldn’t become a part of the agreement if it were integrated §213(3)

If no integrated agreement – terms may be added or contradicted


Evidence of prior or contemporaneous agreements or negotiations can be 

admitted to show the meaning of the writing §214(c)

2.  Is the agreement fully/completely integrated?






Ct. decides whether it’s completely or partially integrated before applying 

P.E.Rule §210(3)


Can’t tell from the document alone whether the agreement is fully 

integrated §216

An integrated agreement adopted by both parties as a complete and 

exclusive statement of the terms of the K §210

(all obligations of both sides included); 



-
just complete not necessarily comprehensive

Doesn’t omit consistent additional terms which are agreed to for 

separate consideration or under the circumstances are 

naturally omitted (collateral agreements) §216.2(a)


Evidence of prior or contemporaneous agreements or negotiations can be 

admitted to show that an integrated agreement is completely integrated §214(b)

 If fully integrated:


The agreement discharges prior agreements to the extent that it is 

inconsistent with them §213(1)


The agreement discharges prior agreements to the extent that they are 

within its scope §213(2) (consistent additional agreements)


Evidence of prior or contemporaneous agreements or negotiations can be 

admitted to establish:




the meaning of the writing §214(c)

illegality, fraud, duress, mistake, lack of consideration or 

other invalidating cause §214(d)

clarify ambiguous terms §214(c)

whether language is ambiguous §214(c)

ground for granting or denying rescission, reformation, 

specific performance or other equitable remedy 

§214(e)

prove typos §214


Use extrinsic evidence to identify ambiguity with respect to an element of 

a written document (Hershon dissent) consistent with §214(c)


Evidence of prior or contemporaneous agreements or negotiations cannot 

be admitted to contradict the terms of the writing §215


Evidence of a consistent additional terms cannot be admitted to 

supplement the agreement §216(1)

Subject to an orally-agreed condition?


-   written agreement

· orally agreed that the agreement is subject to an occurrence

· THEN – evidence can come in about the condition - §217

    

      (i.e. agreement isn’t integrated w/ respect to the condition)

3.
Is the agreement only partially integrated?

Reasonably complete writing with 1 or more terms 

   included, not complete - §210



Terms agreed to are final and complete but writing is not binding 

as to the sole basis if the agreement §216(2)

Integrated agreement that’s not fully integrated §210

Evidence of prior or contemporaneous agreements or negotiations 

can be admitted to show that an integrated agreement is not completely/partially integrated §214(b)

May omit a consistent additional agreed term which is agreed to for 

separate consideration or is just naturally omitted under the 

circumstances §216(2)(a) (a collateral agreement)

If the agreement is partially integrated:


Evidence of prior or contemporaneous agreements or negotiations can be 

admitted to establish:




the meaning of the writing §214(c)

illegality, fraud, duress, mistake, lack of consideration or 

other invalidating cause §214(d)

clarify ambiguous terms §214(c)

whether language is ambiguous §214(c)

ground for granting or denying rescission, reformation, 

specific performance or other equitable remedy 

§214(e)

prove typos §214


The agreement discharges prior agreements to the extent that it is 

inconsistent with them §213(1)


Evidence of prior or contemporaneous agreements or negotiations cannot 

be admitted to contradict the terms of the writing §215


Evidence of a consistent additional term is admissible to supplement the 

agreement §216(1)


Evidence of collateral agreements (See §216(2)(a) above) is admissible

(Note – argue whether the additional term supplements or contradicts)

Subject to an oral condition?


-   written agreement

· orally agreed that the agreement is subject to an occurrence

· THEN – evidence can come in about the condition - §217

    

      (i.e. agreement isn’t int. w/ respect to the condition)

4. Sources of clarification

Course of dealing §223 – gives meaning to/qualifies agreements

Usage of trade §222 

Language which seems explicit can be read in light of the surrounding circumstances §202

UCC

§2-202

Terms confirmed by a confirmatory memoranda

Or put in a writing

intended by the parties 

as a final expression of their agreement 

with respect to the included terms

Terms may not be contradicted by evidence of:


Any prior agreement


A contemporaneous oral agreement

May be explained or supplemented by:


Course of performance 

Course of dealing


Usage of trade


Evidence of consistent additional terms

Except:

a writing intended as a complete and exclusive statement of the terms of the agreement can’t be supplemented by:

Evidence of consistent additional terms

Sources of clarification:


Heirarchy:



Express terms



Course of performance §2-208



Course of dealing §1-205



Usage of trade §1-205



Construed as consistent whenever possible§2-208


Course of performance §1-205



One act is not course of performance (Nanakuli)



Actual performance of a K is the best indication of what parties 

intended the terms to mean (Nanakuli)


Course of dealing §1-205



Conduct in transactions that establishes a common basis of 

understanding for interpreting expressions and conduct

Includes only practices that the parties should be aware of


Usage of trade §1-205



Existence – to be proven by the facts



Includes stuff parties are or should be aware of



It is assumed that parties have included trade usage in contracting 

unless it’s completely inconsistent 

Can qualify an express term where the two are inconsistent


GOOD FAITH

Sale of goods only:

Defn. - §1-202(19) (honesty in fact)

Honesty in fact and commercial standards of fair dealing §2-103(1)(b)

Look at usage of trade, course of dealing, c.of performance (Eastern Airlines)

In Requirements K’s:

Variations ok if not reasonably disproportionate to estimates §2-306(1)

Seller - best efforts to supply §2-306(2)

Buyer – best efforts to promote sales §2-306(2)

B can reduce requirements: 


For legit business reasons (lower sales) §2-306 comm.2


Not for reduced profit (fluctuations in price) §2-306 comm.2

Termination:

Reasonable notice – enough to give reasonable time to find an 

alternative arrangement §2-309(3)

can K out of notice requirement (if not unconscionable) - comm. 8

can have agreed events as notice for termination §2-309(3)

other party materially breaches – can terminate w/o notice – comm. 9

good faith and fair dealing can require notice (Liebel v. Raynor)

Not sale of goods only:

Defn good faith §205 

Burden of proving bad faith – on party alleging it (KMC)

Termination:

Want termination at will? – have to negotiate an agreement (KMC)

One party at mercy of another – termination w/o notice = bad faith (KMC)

Good faith requirement on party w/ more power (KMC)

W/o notice – and no valid business reason – not reasonable (KMC)

WARRANTIES

Defn – promise about facts so that the other party may rely and doesn’t have to 

investigate (no more due diligence req’d)

breach – entitles you to damages

Guarantee that title is good §2-312

Express warranty:

Created by affirmation of fact §2-313(1)

by promise related to goods as basis for bargain §2-313(1)

by description, sample or model §2-313(1)

don’t need “warrant” or “guarantee” §2-313(2)

opinions don’t count (puffery) §2-313(2)

If seller refuses to give warranty – buyer should be on notice that something’s 

wrong

Implied Warranty

Can be implied by usage of trade or course of dealing §2-314(3) (Nanakuli)

Have to bargain OUT 

Not implied when against public policy (Doe vs. Travenol Labs)

Implied Warranty of Merchantability:


If seller is a merchant of that kind of stuff, implied §2-314(1)


Merchantable if:



Similar merchants would say ok §2-314(2)



Fair, average quality “



Fit for ordinary purpose “



All units of consistent quality “



Adequately packaged “



Conforms to promises on label “


No fault needed (MacDonald v. Mianecki)


Ct. likes to put burden on less innocent party (one most able to discover 

problem/prevent it) (MacDonald v. Mianecki)


The more the seller discloses – less implied warranty (MacDonald v. 

Mianecki)

Implied warranty of fitness:


Seller knows what the stuff will be used for AND


knows buyer is relying on their skill or judgement §2-315


UNLESS seller says no warranty §2-315

Home purchase:


W. of merchantability and fitness for the particular purpose implied 

(Mianecki)

Not a merchant – product is guaranteed:


If seller generally says the product is guaranteed – that express guarantee 

is similar to an implied warranty of merchantability §2-314 comm 4


Unless they then say ‘no guarantee’   

Escaping Implied W:


Specific, obvious clause §2-316(2)


As-is/with all faults – excludes I.W.’s §2-316(3)(a)



(has to say “merchantability” in the disclaimer – and if in writing 

has to be conspicuous; For fitness, can be general language but 

has to be in writing and conspicuous)


Have examined fully – no I.W. for obvious stuff §”(3)(b)


Have refused to examine – “     “    “


Course of performance,


Course of dealing,


Usage of trade ( can modify or exclude I.W. §2-316(3)(c)








(Nanakuli)

MINORITY/MENTAL

Minors

Makes K voidable §14

Common law – ability to cancel is absolute

Reach majority – K takes effect if not cancelled

Necessity:


Liable for reasonable value §12

Modern view - If Minor rescinds:


Unless overreached


fraud

Undue influence


Not fair K,


If Minor paid, took and used


THEN has to pay depreciation and damage (Dodson)

Nuts

Can’t understand transaction - Voidable §15.1(a) – cognitive


Have to be incompetent at signing (McGovern)

Can’t act reasonably related to transaction

and D has reason to know – voidable §15.1(b) – volitional

Shown by actions around the time (McGovern)

(*NY uses volitional test)

BUT IF


K is fair &


D has no knowledge &


All/part of K was performed


OR things have changed so cancelling is unjust

THEN – K isn’t absolutely voidable – relief as justice req’s §15.2

DURESS

By threat of physical injury §174

By other party:

Assent induced by improper threat


No r. alternative


=
voidable by victim §175.1

By 3rd party:


Same as above


UNLESS other party had good faith


AND didn’t know


AND relied
§175.2

Defn. improper threat:


Crime/tort in itself §176.1(a)


OR Would be a crime/tort if D got property out of it §176.1(a)


OR Threat of crim. Prosecution §176.1(b)


OR Bad faith threatening to sue §176.1©


OR Breach of good faith/fair dealing under the K §176.1(d)


OR Resulting exchange is unfair AND



Threat would hurt target & not benefit bully §176.2(a)



OR effectiveness increased by past unfair dealing “.2(b)



OR threat of use of power for illigit. ends §176.2(c)

No reasonable alternative:


Facing bankruptcy (Totem Marine)


No possibility of legal remedy or none that would give effective relief – but 

not good to say that litigation is a good alternative


No availability on the market of similar goods or services


No alternative buyer of goods or services


Have to walk away if you can (Totem Marine)

Damages:


K – rescission (stop the K at that point - $ for what you didn’t get/use yet 

i.e. restore parties to original positions) and restitution (payment 

for benefits bestowed)


Tort – compensatory, punitive (better $, maybe harder to show?)

UNDUE INFLUENCE

By other party:


Assent induced by:

1. excessive pressure 

2. When there’s undue susceptibility b/c mental, phys, emotional impairment (words from Odorizzi)

In other words:

Assent induced by:

- unfair persuasion §177.1

- When party is under domination of person 

Or in a fiduciary relationship §177.1

THEN – voidable by victim (Odorizzi) §177.2

Good faith irrelevant

Fiduciary relationship:  


Assent induced by unfair persuasion = undue influence §177.1 – voidable 

by victim §177.2

By 3rd party:


Like above – voidable by victim


UNLESS 


Other party acted in good faith


AND didn’t know


AND relied §177.3

Overpersuasion tips: (Scott)


Unusual time/place


Demand for immediate action


No 3rd party advisors


Ganging up


“Don’t call/no time to call lawyer”

MISREPRESENTATION

1.
Misrepresentation by other party:

K is voidable by recipient when:


assent induced §164.1(a)


fraudulent or material §164.1(a)


justifiable reliance §164.1(b)

Misrepresentation by a 3rd party:

K is voidable by recipient when:


assent induced


fraudulent or material

UNLESS


other K party – good faith


& didn’t have reason to know


& gives value to/relies on the transaction

2. Fraudulent OR Material

Fraudulent

Intended to induce assent §162.1

&

Knows/believes it’s not in accord w/ facts §162.1(a)

OR not as confident about truth as she implies §162.1(b)

OR knows she doesn’t have a basis for asserting/implying§162.1( c)

Material

(objective) – likely to induce reasonable person to assent §162.2

OR (subjective) – person knows it’s likely to induce assent §162.2

3. Was the statement fact or opinion?

Fact? – Is reliance justifiable? If so, fraudulent/material misrepresentation is 

 actionable under §164

Defn of opinion: §168.1

Statement expresses a belief w/o certainty

OR expresses a judgement as to quality, value or authenticity 

(not puffery or mere opinion) 

4. Reliance on the opinion is justifiable?

A.
Interpreting opinion: 


Opinion about undisclosed or unknown facts:

**IF it is objectively reasonable - §168.2 (See Syester v. Banta)


Opinion = an assertion that:

1. opinion represents the state of mind of teller §168.2(a)

(the opinion isn’t inconsistent with the facts the teller knows)

and/or 

2. Teller knows enough facts to justify the opinion §168.2(b) 


      (teller has a certain level of knowledge)

So – reasonable and 1 or 2 aren’t true (given the previous factors) = 

Misrepresentation claim

B.
If it’s NOT reasonable to believe 1 or 2:

Reliance can still be justifiable IF:



Fiduciary relationship §169(a)

OR Reasonably believe person is an expert or has superior 

     knowledge about it (more than you) §169(b)



OR Something else makes you particularly susceptible to this kind 

     of misrepresentation §169(c)

Any of these and opinion isn’t true statement of belief ( Misrepresentation claim

(Opinion & Not 168 or §169 ( not justifiable reliance – claim fails)

NON-DISCLOSURE

When not saying something is true = saying that it isn’t true

Person knows that telling would correct 

1. a previous statement from being a misrepresentation §161(a) – (duty to 

correct) or

2. a mistake about  a basic assumption of the K AND not telling = breach of good faith and fair dealing §161(b) or

3. a mistake about the contents or effect of a writing that shows an agreement in whole or in part §161(c) 

4.   or where the other person is entitled to know b/c of a relationship of 

trust and confidence §161(d)

(2. above) When not telling = breach of good faith under §161(b) ( consider: (Keeton)

1. diff. in intelligence

2. relationship between parties

3. don’t want duty to disclose to be a disincentive to gather info 

(where geologist does surveys and then has to tell the seller how 

valuable his land is)

4.
nature of fact – latent or patent (reasonable duty to inspect)

5. 
group that concealer belongs to (sellers more likely than buyer to 

             have a duty)

6.
nature of the K

7.
importance of hidden fact

8.
conduct of concealer (actively hiding material facts?- plant over termite damage) 

IF a non-disclosure = an assertion ( try to make a misrepresentation claim:

1. §164

2. §162 – is nondisclosure fraudulent or material?

· may be material if buyer asks and isn’t told (Hill)

3.
Justifiable reliance? (also see below)

Reasonable reliance in non-disclosure:


Does other party have a duty to disclose? (if so, you can rely)



-
Facts not observable to buyer




that materially affect the value




known to the seller:




= duty to disclose (Hill v. Jones)

·      When buyer asks about X – seller has duty



-
But usually, just in a fiduciary relationship (Scott)


Seller and buyer can’t assume other is working in their best interest (Hill)

Failure to exercise reasonable care to inform yourself may = unreasonable 

reliance (Hill v. Jones)

UNCONSCIONABILITY

Made less common by consumer protection laws

Defn of Unconscionable = 

Procedural defect AND

Substantive defect (Wille v. SW Bell)

Procedural Defect: (Wille)


Defects in bargaining



Harsh boilerplate terms



Harsh fine print



Incomprehensible language



Standardized forms



High pressure sales




(not enough info, no mention of default consequences)



imbalance in education and commercial familiarity


Also relevant - 

No meaningful choice (not dispositive)



No other sellers (take it or leave it)



All sellers use the same arrangement



Grossly skewed bargaining power

Substantive defect: (Wille)


Uneven terms of K



Disparity between value of thing and its price



Sheer excessive price (Ahern) (Scott doesn’t like this – doctrine 

shouldn’t be used to evaluate the adequacy of consideration)



Denial of basic rights/remedies



Imbalance of obligations



Inability of uneducated or illiterate to understand the terms



Term is unduly harsh/excessive given the seller’s needs (Williams v. 

Walker Thomas Furniture)

Not sale of goods only

§208 When unconscionable at time of K – ct may 

· refuse to enforce (rescission – not restitution or damages), 

-
may enforce without the unconscionable term

-
may limit application of the term to avoid uncons. result

Sale of goods only

Basic test: (§2-302 comment 1)

3. In light of commercial background and needs of the trade or case,

4. So 1-sided, it’s unconscionable under circumstances at time of K 

Considerations:


Clause is contrary to public policy or to the dominant purpose of the K §2-

302 comm.1


prevention of oppression and unfair surprise§2-302 comm.1


Not disturbance of allocation of risks due to superior bargaining power §2-

302 comm.1

To prove, you can show evidence of: §2-302(2)


Commercial setting


Purpose


And effect

(When ct finds as a matter of law that the K or a clause was unconscionable at the time of formation: Remedy – same as §208)  §2-302(1)

VOID AS AGAINST PUBLIC POLICY

K is in violation of a statute:

Statute says K’s in violation are void ( they’re void (Derico rule), §178.1

If it doesn’t say: (Derico rule)


What’s the purpose of the statute?



Revenue-raising – K not automatically void (Derico rule)



Regulatory:




K probably void as against P.P. (Derico rule)




If statute has penalties for violation – maybe shows leg. 

didn’t intend to void these K’s (Hiram Ricker)





(maybe restitution instead of nonenforcement)

R2 balancing test


Statute says terms are unenforceable ( void/unenforceable §178.1


Interest in enforcement<P.P. against ( void/unenforceable §178.1

To weigh interests, consider:



strength of policy (looking at legislation or ct. decisions) §178.3(a)



likelihood that non-enforcement furthers the policy §178.3(b)



seriousness of misconduct involved (intentional?) §178.3©


close connection between the misconduct and the term §178.3(d)



vs.



parties’ justified expectations §178.2(a)



forfeiture if there’s no enforcement §178.2(b)



special public interest in enforcement §178.2©

Would non-enforcement be unduly harsh and unsound? (Hiram 

Ricker)



Public interest already vindicated through statutory penalties? 

(Hiram Ricker)

If you can validate the public interest w/o voiding the K ( ct. doesn’t have to 

void it. (Hiram Ricker)

RESTRAINTS ON COMPETITION

Restraint is NOT attached to a valid transaction or relationship ( 

unreasonable restraint of trade §187

Attached to valid transaction or relationship = 


Promise of seller of business not to compete harmfully with buyer 

§188.2(a)


by employee not to compete with employer §188.2(b)


by partner not to compete w/ partnership §188.2©

Restraint IS attached to a valid…:


more than needed to protect legit interest of promisee? ( unnecessary 

restraint on trade §188.1(a)

-   only enforceable for time needed (Karlin)

· within necessary distance (Karlin

· only to limit activities that actually compete (Karlin)

hardship to promisor+public injury>promisee’s need? ( unnecessary 

restraint on trade §188.1(b)

Considerations for hardship/public interest vs. need (Karlin)


Who broke up the relationship? (seems more harsh if he was fired) 


Able to find clients elsewhere? (hardship)


Does it lead to a shortage of supply in profession/service? (public)


Does it limit public choice?


Can old customers reasonably follow the person if they want? (“) 

MUTUAL MISTAKE

Mistake existed at the time of the K (Lenawee Cty. v. Messerly) §152.1

Both innocent parties (neither knew of mistake) (Lenawee Cty.)

Defn. of contractual mistake: a belief not in accord with the facts §151

Mistake of both parties makes K voidable by adversely affected party: §152.1


Mistake existed at time of K §152.1


& It was a basic assumption on which the K was made §152.1


& Has a material effect on the agreed exchange §152.1



& Neither party assumed the risk of mutual mistake under §154

Material effect of mistake: §152.2


Take account of whether relief (other than voiding) is possible 


(restitution, reformation etc.)

Party assumed the risk of the mistake (and K is not voidable) when: §154


Risk was allocated to her by agreement of parties §154(a)



Is there an as-is clause?




Boilerplate? – not enough to defeat rescission (Shore 

Builders Inc.)




If not boilerplate, consider:





Bargained-for (gets more effect) (Shore Builders)





Who drafted the clause?





Is the mistake within the realm of “present condition” 

envisioned by the clause?


OR  She was aware that she had limited knowledge but accepted that as 

sufficient §154(b)


OR  Ct. finds it reasonable to allocate the risk under the circumstances 

§154©

UNILATERAL MISTAKE

Usually – not enough to void a K (Eurice Bros.)

K is voidable by a party due to his mistake: §153


Mistake about basic assumption on which K was made 


& mistake made at time of K 


& material effect on agreed performances 


& (an adverse effect on the mistaken party) 


& does not bear the risk of mistake under §154

& enforcement would be unconscionable §153(a)


(potential harm to mistaken party – Wil-Fred’s)


OR the other party had reason to know of the mistake §153(b)


OR the other party’s fault caused the mistake §153(b)

Materiality of mistake:§152.2

Take account of whether relief (other than voiding) is possible 



(restitution, reformation etc.)

Party assumed the risk of the mistake (and K is not voidable) when: §154


Risk was allocated to her by agreement of parties §154(a)



Is there an as-is clause?




Boilerplate? – not enough to defeat rescission (Shore 

Builders Inc.)




If not, consider:





Bargained-for (gets more effect) (Shore Builders)





Who drafted the clause?





Is the mistake within the realm of “present condition 

envisioned by the clause?)


OR  She was aware that she had limited knowledge but accepted that as 

sufficient §154(b)


OR  Ct. finds it reasonable to allocate the risk under the circumstances 

§154©

In considering whether to void (allow rescission of) the K: 4 part test (Wil-Fred’s 

v. Metropolitan Sanitary District)

5. Mistake as to a material feature of the K (like §153 above)

6. Occurred despite reasonable care (like §154(b) above)

7. Enforcement would be unconscionable (like 153(a) above)



(potential harm to mistaken party)


*Added consideration: 

8. Other party can be returned to original position (wouldn’t be hurt by 

voiding) 

If mistaken party can’t void because of fault in failing to know or discover the facts before making the K:

Still not barred from avoidance or reformation (before performance 

begins) §157

IMPOSSIBILITY/IMPRACTICABILITY

Mistake made after the K is formed

Puts all costs on the non-breaching party

Not only sales of goods

Duty to perform is discharged: §261


An event occurs after the K is formed §261


& makes performance impracticable §261


& neither party is at fault §261


& non-occurrence was a basic assumption on which K was made §261


& language or circumstances do not indicate that duty isn’t discharged 

§261 (have parties allocated the risk?)

Or either party may get restitution damages or reliance damages §272 (see 

DAMAGES)

Considerations for when performance is impracticable:


Damages can’t cure the problem (See Taylor v. Caldwell) 



If the K becomes economically disadvantageous ( not impracticability 

(Intl. Harvester) 


Can any form of performance still be given? (so you wouldn’t want to void 

the K)

Considering when neither party is at fault:


(ex. Taylor v. Caldwell)


Is the “going out of business” voluntary or beyond their control? §261

(on the verge of bankruptcy would be no alternative – Karl Wendt 

Farm v. Intl. Harvester)

Considering whether non-occurrence is a basic assumption:


Is the event foreseeable at the time of K? (then non-occurrence probably 

not assumed) §261


Market changes can’t be considered an unanticipated circumstance (Intl. 

Harvester)


i.e. Stable market conditions aren’t a basic assumption (Intl. Harvester)


Only occurrence of market shift caused by a cataclysmic event counts 

as unforeseeable (Scott)


Acts of nature – was it really unexpected? (See Opera Co. of Boston v. 

Wolftrapp)


War or embargo that affects supply – counts as unexpected


Reasonably foreseeable changes in the background law not unexpected 

(See Intl. Minerals v. Llano)

Considering whether language or circumstances indicate that duty isn’t discharged:


Did parties allocate the risk? (See Intl. Harvester)



Look for notice requirements, contingency plans etc.



Force Majeure clause




Often ignored when boilerplate (Intl. Minerals)




Can be drafted and negotiated




Does the clause cover this? (does it only kick in when there’s 

no alternative? etc. – Intl Minerals)

Who should bear the risk of the chance event?


Who had the most knowledge that this event might occur? (See 

Wolftrapp)



Ability to avoid or insure against the event (mitigate the harm to 

the other party) (See Wolftrapp)



Ability to find a commercially reasonable alternative

Only sales of goods

Can analogize if it’s a buyer instead of a seller of goods (Intl. Minerals)

When there will be a delay or non-delivery by Seller – has to notify buyers §2-

615 (c)

When delay or non-delivery by Seller is not a breach of duty: §2-615(a)


Occurrence or non occurrence of an event §2-615(a)

Goes against a basic assumption on which the K was made §2-615(a)

So that agreed performance is impracticable §2-615(a)


& seller hasn’t assumed a greater obligation §2-615(a)


& there is not a commercially reasonable alternative (so that the seller is 

obligated to carry out substituted performance under §2-614) §2-

615(a)

- OR –


Compliance in good faith with government regulation §2-615(a)


So that agreed performance is impracticable §2-615(a)

 
& seller hasn’t assumed a greater obligation §2-615(a)


& there is not a commercially reasonable alternative (so that the seller is 

obligated to carry out substituted performance under §2-614) §2-

615(a)

When the occurrence goes against a basic assumption:


Something unforeseen/not contemplated by the parties §2-615 comm.1

What’s considered unforeseen:


See listed considerations (p.14)


Not something that’s foreshadowed by the circumstances so that someone 

in the industry could have contemplated it §2-615 comm. 8


Not increased cost alone §2-615 comm. 4


Not a rise or collapse in the market §2-615 comm. 4


Not when the K becomes really expensive or inconvenient §2-615 comm.7


Could be when increased cost is due to an unforeseen contingency that 

alters the nature of performance §2-615 comm. 4 (Intl. Minerals)

When the seller has assumed a greater obligation:


See “Considering whether language or circumstances indicate…” (p.15)

When there’s govt. interference:


Not an excuse unless it’s beyond the seller’s assumption of risk (i.e. not 

reasonably foreseeable) §2-615 comm.10 (See Intl. Minerals)


Not an excuse if party claiming interference induced the govt. action 

§2-615 comm.10 (See Intl. Minerals)

When only part of the performance is affected:
Seller has to allocate delivery/production among customers §2-615(b)


In a fair and reasonable manner §2-615(b)


Customers can include those not already under K §2-615(b)

& Has to notify buyers as to how much they will be allocated §2-615(c)

FRUSTRATION OF PURPOSE

Party’s remaining duties to perform are discharged: §265


An event occurs §265

After K is formed §265

So that principal purpose is substantially frustrated §265


Without party’s fault§265


Non-occurrence was a basic assumption on which K was made §265


Language or circumstances don’t indicate that he isn’t discharged §265

Not necessary for performance to become impossible/impracticable

See impracticability to see if non-occurrence was a basic assumption and if language/circumstances indicate that party isn’t discharged

MODIFICATION

Parties can always cancel a K by mutual consent and write a new one

Can’t be obtained by economic duress (showing coercion is a good way to avoid enforcement of a modification) (Austin Instruments)

Common Law (not sales of goods)

Do analysis under common law and then make argument saying that ct. might analogize to the UCC (see below)

An agreement to modify an existing K duty requires consideration 

Consideration for an agreement to modify:


Not the performance of a duty when party is already obligated to perform 

that duty §73 (Pre-existing Duty Rule – assumption that no one 

would do extra for free w/o coercion) (Alaska Packers v. Domenico)


A performance that differs enough from the original K (not just a 

pretense) that it can be consideration §73 

Exceptions:

A promise modifying a duty under a K not fully performed by either side is 

binding: 


If modification is fair and equitable in view of unanticipated circumstances 

§89(a)


OR to the extent provided by statute §89(b)


OR to the extent that justice requires in view of material change in 

position in reliance of the modification §89(c)

Trying to coerce a modification = breach of good faith and fair dealing §205 

(Alaska Packers v. Domenico)

Sales of goods only

“modification” or “rescission” include abandonment or other change by 

mutual consent - not unilateral termination or cancellation §2-209 

comm.3

An agreement modifying a K can be binding:

Without consideration §2-209(1)

Good faith required §2-209 comm.2

When the modification is oral §2-209(2) 


Unless K requires that modifications be in writing §2-209(2)


If after you modify, the K falls under Statute of Frauds – 

then S of F must be met §2-209(3)

Good Faith requirement:


Defined by commercial standards §2-209 comm.2


May require a good reason for modification §2-209 comm.2

Extortion of a modification w/o legit commercial reason = bad faith §2-

209 comm.2

bad faith modification even if supported by technical consideration – not 

valid §2-209 comm.2


Can’t be obtained by economic duress (showing coercion is a good way to 

avoid enforcement of a modification) (Austin Instruments)


Can’t escape from a modification just b/c you agreed to it in bad faith 

(and didn’t mean it) (Crane v. Progressive)

May seek a modification when unforeseen economic exigencies exist that 

would prompt an ordinary merchant to do so to avoid a loss (Roth 

v. Sharon Steel)

Even where a merchant is justified in seeking a modification - trying to 

coerce a modification by threatening a breach – bad faith (Roth 

v. Sharon Steel)

Good reason for modification: ex’s


A market shift can qualify as a reason for modification §2-209 comm.2



(even if it’s not enough for a legal excuse from performance)


Existence of unforeseen economic exigencies that would prompt an 

ordinary merchant to seek modification in order to avoid loss (Roth 

v. Sharon Steel)

Waiver:


Intentional relinquishment of a known right (U.S. Fidelity and Guaranee v. 

Bimco)


Or intentional conduct inconsistent with claiming that right (Bimco)

Doesn’t have to be in writing §2-209(4)


You can only waive a right that you have (U.S. Fidelity and Guarantee v. 

Bimco)


You can only waive a condition that is intended to benefit you (Bimco)

A waiver of performance may be retracted: §2-209(5)

By reasonable notification

Which other party receives

& which Says that specific performance will be required

When retraction is not unjust b/c of a material change of position in 

reliance on the waiver

EXPRESS CONDITIONS

Cts hate forfeiture

With important K’s – give more weight to express terms (b/c parties probably 

thought about it/read it/negotiated for it) 

Defn of condition – an event, not certain to occur, that must occur before 

performance is required Unless its nonoccurrence is excused §224

How to decide if an event (or action by the obligee) is a condition of the obligor’s duty (used to argue that it’s not):



Favor the interpretation that reduces obligee’s risk of forfeiture 

§227(1)



UNLESS the event is within obligee’s control 




   OR circumstances show that the obligee assumed the risk 

        §227(1)

If parties have performed before the event – doesn’t seem like the 

event was a condition precedent (Jones v. Eastside)



If the K has other explicit conditions and this isn’t one of them – 

probably not (Jones v. Eastside)



Not a condition unless the party charged with it has assumed the 

risk of forfeiture (Jones)



When a party has no control over an event, it’s hard to say that 

they assumed the risk of nonoccurrence (Jones)

What is the condition?:

To resolve doubts about the nature of an event that is made a condition – 

favor the interpretation that reduces obligee’s risk of forfeiture §227(1) 

When an event (a condition) doesn’t occur:


Performance isn’t required:



Unless the condition does occur §225(1)



OR nonoccurrence is excused §225(1)


When the condition can no longer be performed:



At that point, nonoccurrence excuses the other party §225(2)

Avoiding enforcement of a condition:


Ct. may excuse nonoccurrence:

to the extent that it would cause disproportionate forfeiture 

§229(1)



Unless the occurrence was a material part of the exchange §229(1)

Strict common law rule: (Inman v. Clyde Hall Drilling Co.)


When there’s no proof of bad faith, fraud etc.,

Express terms are to be read strictly

Even when it will cause hardship 

Considerations for whether enforcement causes disproportionate forfeiture:


Comparative effect on parties (See J&A Realty v. Cross Bay)


Non-material condition that was added for the benefit of one party 

shouldn’t be enforced to cause forfeiture against that party


Technical conditions would be excused (parties only raise to cause 

forfeiture)

Waiver of express terms: See waiver on previous page

MATERIAL BREACH

Breach of express conditions (very basically):


Express condition fails – other party has no obligation §225(1) 

(see other Restatements)

Relationship of duty and breach:


When duty is fully performed ( duty is discharged §235(1)


When performance of a duty is due – nonperformance = breach §235(2)

You can renounce your remaining duties under a K:


Only when there is a material and uncured breach §237

Considerations for when a breach is material:


Extent that injured party is deprived of the benefit she reasonably 

expected §241(a)


extent that injured party can be adequately compensated for the part of 

the benefit of which she’ll be deprived §241(b)


Extent that the party failing to perform/offer to perform will suffer 

forfeiture (unfairly b/c of expenses party has expended so far and 

how much of the performance they have completed) §241(c)


Likelihood that the failing party will cure the failure (considering 

circumstances including reasonable assurances) §241(d) (Sackett v. 

Spindler)

extent that failing party’s behavior is within the standards of good faith 

and fair dealing (brought about by negligence or willful misconduct?) §241(e) (sackett v. Spindler)

Defn of Non-material breach


Some breach, not complete


Could be intentional, willful or negligent

Damages are given but failing party still gets restitution ($ for what she 

did right)

How much time do you have to cure a breach before the other party is released from performance? Consider:


Factors above (in §241 considerations) are significant §242(a)


The extent to which it reasonably appears to the injured party that delay 

may hinder/prevent him from making reasonable substitute arrangements §242(b)


The extent to which the agreement provides for performance w/o delay 

§242(c)

Material failure to perform on a stated day – not enough in itself to 

discharge duty



UNLESS language indicates that performance on that day is impt 

§242(c)

Damages for material breach for the nonbreaching party:


Benefit of the bargain (remainder of the K)


Incidental damages (including reputation damages)


Public apology


Release from any agreements in the K


Specific performance (have to show that damages are inadequate to 

compensate)


Classic damage calculation 



Amt to be paid under K

· amount actually paid

· amount subsequently sold for

= award

SUBSTANTIAL PERFORMANCE

If K has been substantially performed – it’s sufficiently done so an equitable remedy is given, which = the difference in actual value between contracted and actual performance (Jacob and Youngs v. Kent)

Ct weighs considerations that aren’t in the K – tries to avoid forfeiture; Looks at performance objectively (overrides express terms); 

K has been substantially performed:

Quality standard has been met (Jacob and Youngs)

Just little glitches, technicalities, little details


Mistakes not willful or intentional


§241 analysis:



buyer not unreasonably deprived of the expected benefit



can be compensated for any value of the actual performance given



If K is cancelled, seller would suffer huge forfeiture



Not likely/feasible for seller to cure the mistake



Fits into good faith/standard trade practice

If you want little details to be impt – make it an express condition

DAMAGES

