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I. PAROL EVIDENCE RULE

A. Restatement §213

1. Rule of exclusion: keep out any evidence that might supplement or contradict the writing

2. Partial Integration(may be supplemented by consistent terms, but no contradictions (defined in §210)

3. Complete Integration(may not be supplemented or contradicted

a) fully integrated: complete agreement; contains all the terms agreed 


upon (the obligations of both sides). (defined in §210) 

4.
Policy and purpose

a)         Encourages reliance on written word (for finality and certainty)

b) Mistrust of juries – because juries favor the underdog

c) Protection from slippery memories

B. Classical View

1. Just has to be complete, not comprehensive

2. Thompson v. Libby
a) Facts:  Claim for breach of warranty. Warranty not in written K. ( wants to use oral evidence to prove the existence of the warranty.

b) Common law rule – If written K is fully integrated, nothing can be 


added/altered. (including consistent terms)

(1) Complete agreement:  

(  Look only at the document itself: “4 corners of the K”

3. Merger Clause - clause in contract stating that the writing is the 

entire agreement and nothing outside of the document will be 

included.

a) Under common law: existence of a merger clause in the K 

conclusively establishes that the writing is integrated (so 

parol evidence rule applies: outside evidence excluded)




b)
Modern view: some cts do not find existence of a merger 

clause to be conclusive.

C. Can Admit Evidence To:      (Exceptions §214)

1. Show whether or not parties intended integration

2. Clarify ambiguous terms

3. Show whether language is ambiguous

4. Prove fraud, duress, mistake or other invalidating causes

5. Add consistent terms to partially integrated agreements

6. Prove there were typos

7. Prove that there are collateral agreements

D. Hershon v. Gibraltar (bank)
1. Facts: Hershon and the bank signed a release cancelling all future claims 

between them. Hershon had a loan, which was separate from the dispute. Bank sues to get Hershon to pay back the loan. Ct will not allow parol evidence to show that the release was not intended to cover the loan. The release was written very clearly (“any and all claims”). So ct. finds, using only the language of the release, that it does release Hershon’s from his obligation to pay back his loan. 

2. Point – when the language of the K is unambiguous, outside evidence is 

barred.

3. R2 §215: can’t admit evidence 

from prior negotiation that contradicts the terms of the writing

E. Nanakuli Paving & Rock Co. v. Shell Oil

1. Facts: suit for breach of a long-term supply K (Shell selling). Nanakuli sues when Shell doesn’t price protect even though no price protection provision enumerated in the K. ( claims that the term should be implied because of course of performance and usage of trade

2. Ct uses §2-202 – allows for admittance of course of performance and trade usage evidence so long is doesn’t contradict the written terms of the K.
3. Even if you are not a member of a trade, you may still be bound by trade usage if the industry practice is so common in the locality that you knew or should have known about it. (regular enough in a trade or place to justify expectation that it will be observed in this situation)
4. Note – ct. would have found for Nanakuli anyway, even if usage of trade didn’t apply, because Shell did not act in good faith.
F. UCC §2-202 – Parol or extrinsic evidence

1. Written terms may not be contradicted, but extrinsic evidence can be used when they are consistent, supplementary or explanatory
2. Partially integrated agreements: can use evidence of 

a) Course of performance (what has been done between the parties so 

far under this K) (§2-208)

b) Usage of trade (§1-205 (2))
c) Course of dealing (what has been done between these parties in 

past deals) (§1-205(1))

d) Consistent or additional terms 

3. Complete agreements

a) Can use course of dealing, trade usage, and/or course of performance to explain the meaning of the terms

b) Can’t use outside evidence to add additional terms

4. Hierarchy of Evidence (UCC §2-208(2) and §1-205 (4))

a) Express terms of contract (when written in, these terms can be used to void usage of trade, course of performance or anything outside the written K)

b) Course of performance

(express terms beat C of P; C of P beats C of D and trade usage – §2-208(2))

c) Course of dealing

(C of D beats trade usage- §1-205 (4))

d) Trade usages 

5. Trade Usage §1-205
a) Sufficient regularity

b) How broadly to define trade makes a difference 

ex.  The average seller of petroleum products does one thing; 

Considering just gasoline sellers, the average practice is different.

c) Hold new members of trade to usage as well

d) Can never get rid of usage of trade using boilerplate b/c it’s too 

important

II. IMPLIED OBLIGATION OF GOOD FAITH

A. Basics

1. Obligations Implied in Fact

a) What parties would have agreed to or did agree to

2. Obligations Implied by Law

a) Cannot be overcome by express terms

b) Regardless of parties’ intent

3. Wood v. Lucy Lady Duff Gordon
a) Facts:  ( has the exclusive right to put (’s name on his products. In return, he pays her part of the profits. ( dumps ( to let Sears sell her clothes. ( claims agreement wasn’t really a K because ( didn’t have any obligation to use her name on anything. ( says it was a K because it was implied that he would use reasonable efforts to market her designs. 

b) Implied term – implied because of the obvious intention of the parties

(1) otherwise there’s no reason for the K

(2) neither ( nor ( would have entered the K if it didn’t benefit them both

(3) makes no sense for someone so successful to give up so much power and not expect anything in return

c) This type of reasonable efforts provision is now generally implied to this type of K

B. Good Faith and Fair Dealing

1. Termination provisions

a) UCC §2-309(3) => reasonable notice

(1) Can contract out of notification requirement as long as not unconscionable (comment 8)

(2) Can have agreed events for termination 

(3) If other party breaches can terminate without notice (comment 9)

(4) “Reasonable notification” – enough to give the other party reasonable time to find an alternative arrangement (judged on a case-by-case basis) (comment 8)

b) Liebel v. Raynor Manuf.
(1) Facts: orally contracted exclusive distribution agreement that the supplier terminated w/o notice. Ct says reasonable notice was required (even though K was only 2 yrs old)

(2) good faith and fair dealing  can be found to require reasonable notice

(3) Policy: Termination at will allows for opportunistic behavior by one party that leaves the other party with all the losses. (Can have agreed upon events that act as notice of termination §2-309(3))

c) KMC v. Irving Trust (not covered by §2-309 because it’s not a transaction of goods)

(1) Termination (here, of a line of credit) without notice is not reasonable in the absence of an valid business reason (judged by an objective standard – which is judged by reasonable commercial standards of fair dealing)

(2) Also termination without notice is bad faith when one party is at the mercy of the other (the party has no other options); Imply the good faith requirement to the party with the greater power; (Good faith intended to limit the degree to which one party is at the mercy of the other)

(3) Burden of proving bad faith is on the party alleging it.

(4) Burden placed on party seeking K provision allowing termination at will to negotiate such an agreement

d) If contract does not fall under UCC (i.e. not a sale of goods) – use R2 §205 define good faith
2. UCC §1-201(19) (defn of good faith) and §1-203 (applies this 

obligation to every K)

a) Good faith – honesty in fact in the conduct or transaction concerned (§1-201(19))

(1) Policy – lowers transaction costs because parties don’t have to do investigate and ensure good faith

(2) Threshold requirement – before you can use the courts as an 

enforcement mechanism, you have to have at least be honest

b) With merchants – good faith = honesty in fact and observance of reasonable commercial standards of fair dealing in the trade (§2-103 (1)(b))
(1) Trade Usage

(2) Course of dealing

(3) Course of performance

c) Eastern Airlines v. Gulf
(1) Requirements contract – no mutuality of obligation (Eastern bad to buy all of its requirements at certain airports from Gulf but Gulf could sell to anyone)

(2) Court implies promise of good faith (thereby limiting the variation allowed in buyer’s requirements)

(3) To see if the practice is done in good faith – look to usage of trade, course of performance and course of dealing

(4) §2-306 (standards for good faith in Req. K’s)

( Variations in requirements are okay so long as they are 

    not unreasonably disproportionate to any stated estimate  

    or prior requirement (§2-306 (1))

(  Seller is obligated to use best efforts to supply and by the 

    buyer to use best efforts t promote sales (§2-306(2))

(  Buyer can reduce requirements for legitimate business reasons (decreased business) but not just because the deal becomes less profitable (fluctuations in price) (§2-306 (comment 2))

III. WARRANTIES

A. Basics

1. Promise by one party that a given state of facts is true such that the other party may rely on them, is relieved of her duty to investigate the facts herself and is indemnified against the falsity of those facts.

2. Breach of warranty – like a breach of a K – entitles you to damages

3. Substitutes for the ability to do “due diligence” on the condition of the thing – person is incapable of  investigating the product to make sure it is not damaged – warranty allows person not to do this; Instead allows them to recover if a defect does exist; 

4. Risk shifting mechanism – shifts risk from buyer to seller (from caveat emptor (buyer beware) to caveat vendor)

5. Justifications

a) keep transaction costs down (by eliminating expense of due diligence in investigating the product)

(1) also – because damages can be agreed upon ahead of time 

(liquidated damages) – settles disputes quickly

b) Seller is in the superior position to eliminate risks – because they are a repeat player and have superior knowledge

6. express warranties – bargained for (so has an associated cost); implied – automatically included (so you would have to bargain Out of them)

B. UCC 

1. §2-312 ( Implied warranty of title (guarantees that the title is good – 

antifraud)

2. §2-313 ( Express warranty by affirmation, description or sample

(
§2-313(1) – how to create – by an affirmation of fact or a promise 

related to the goods (basis of the bargain); also created by a 

description, sample or model;

(
§2-313(2) – formal language like “warrant” or “guarantee” not necessary; opinions or commendations of the product do not create a warranty (“mere puffery!”) (remember Ben & Jerry’s container)

3. §2-314 ( Implied warranty of merchantability

(
§2-314(1) – a warranty is implied that goods shall be merchantable if seller is a “merchant” of that kind of product

(
§2-314(2) – “merchantable” – means

(a) similar merchants would say it’s ok

(b) of fair, average quality

(c) fit for its ordinary purpose for which such goods are used

(d) all units purchased are of relatively consistent quality and quantity

(e) adequately contained, packages and labeled

(f) conform to the promises/facts on container or label

(
§2-314(3) – other warranties may be implied by course of dealing 

or trade usage 




(
comment 4 – even if the seller isn’t a “merchant” of those goods, if 

they generally state that the product is guaranteed, an implied warrantee will mirror those statements (as an interpretation of the parties’ intent in the transaction) (ex. 2nd-hand sales); If seller doesn’t want to make these guarantees, they have the burden to modify the implied warranty. 

(
Costs shift to seller to bargain out of warranty 

(
Necessary to carry out everyday commerce

4. §2-315 Implied warranty of fitness for a particular purpose

(
IF Seller has reason to know what the goods will be used for

(
AND Seller knows that the buyer is relying on seller’s skill or 

judgment to select suitable goods

(
THEN – implied warrantee that goods are fit for such purpose

(
UNLESS the seller has eliminated or modified such warrantee

(Discourages poor craftsmanship; efficiently allocates risk)

C.
Macdonald v. Mianecki
1.
People buy house. Water is screwed up. Ct. finds no negligence or fraud by 

builder/vendor (( made good faith effort to solve the problem). Still, ct. finds for (.

2. Justifications

a. burden falls on less innocent party (which is the builder here because he is the one with the knowledge) 

b. builder is in the best position to fix the problem (costs and skill)

c. builder is a repeat player who can spread costs

d. builder is in a better bargaining position  (in an express warranty negotiation – builder is not likely to give buyer a warranty through negotiation because they have more power and choice – so it’s good to imply a warranty for the buyer)

e. court applies the policy behind implying warranty of merchantability and warranty of fitness of a product for a particular purpose (§2-314 and §2-315) to a home purchase. (idea that minor purchases are afforded protection  and major purchases like homes are not (by law) – Amy says “This is Nutty!”)

f. by holding the seller liable in cases like this, a better quality of work is encouraged

g. this problem can be addressed by statute or by getting a homeowner’s warranty on your own

NOTE – after this case, New Jersey passed a statute!

h. Fault is irrelevant

i. The more information that the seller discloses to the buyer, the less that is covered by the implied warrantee

D. .Doe v. Travenol Labs
1. ( receives HIV-contaminated blood from (. (At the time, no adequate test to detect HIV – so ( used reasonable care – not negligent) ( argues strict liability and breach of implied warranty.

2. Ct. says no strict liability or implied warranty – because you want blood to be available. The increased cost of liability would drive suppliers out of business.

3. (counter-argument from class – true but if there’s no warranty here, it’s a problem because the buyer is in a very bad bargaining position and is completely at the mercy of the supplier (with regard to knowledge))

4. (Also – when you remove the risk from the manufacturer, you remove their incentive to develop better safety measures; However, the medical industry has incentives for R&D so that risk of litigation not vital)

E. Disclaiming implied warranties - UCC §2-316

1. Must be conspicuous and specific  (can’t be in boilerplate) §2-316(2) 

2. Look at effect of “as is” clauses §2-316(3)(a) – implied warranties excluded by “as is”, “with all faults” clauses

3. When you have examined goods fully or refused to examine them, there is no implied warranty as to obvious defects - §2-316(3)(b)

4. You can modify or exclude an implied warranty by course of dealing, course of performance or usage of trade §2-316(3)(c)

(ex. Nanakuli)

B. Defenses to Warranty

1. Something happened after purchase

2. Specific disclaimer

3. Professionals (providers of services) are usually not held to them

F. MINORITY AND MENTAL INCAPACITY

A. Uses

1. To defend yourself against a claim for breach of an otherwise well-formed contract

2. To get out of an otherwise valid contract

3. Protects groups unable to protect themselves

4. Based on assumption that the individual is incapable of bargaining

5. Requires no proof of abuse, misconduct or fault:

B. Minors

1. Common law

a) absolute right to rescind K and get $ back – regardless of condition or use of item

b) Irrebutable presumption that process is invalidated by presence of a minor

2.
Restatement creates exceptions

a) §12 – carves out necessity exception : minors held liable for the reasonable value of necessities (b/c you don’t want to discourage people from selling these things to minors)

b) §14 - contract not void but voidable (at the choice of the minor)

c) once minor reaches age of majority – unless they disaffirm within a reasonable time, the contract is considered affirmed

5. Modern trend

a) Dodson v. Schraeder (589)

(1) Facts – Dodson bought a car when he was 16 and after it blew up, he wanted the purchase contract rescinded; refused to pay for the depreciation of the truck while it was in his hands;

(2) New Rule: Minor may rescind the K, but depreciation and damage to the product will be subtracted from the purchase price when:

( The minor has not been overreached in any way 

( There has been no undue influence

( The contract is a fair and reasonable one

( The minor has paid the purchase price

( and has taken and used the article purchased.

(3) This rule does not apply when:

( fraud or imposition on the part of the seller  

( contract is unfair

( any unfair advantage has been take of the minor inducing 

   him to make the purchase

(4) Policy

( Balances the idea that we don’t want minors taken 

   advantage of  - with considerations of fairness to the seller

B. Mental Illness or Defect

1. Restatement Test §a5
§15.1 – voidable if by reason of the mental illness or defect – 

(a) person is unable to understand in a reasonable manner the nature and consequences of the transaction (cognitive test) OR

(b) person is unable to act in a reasonable manner in relation to the transaction AND the other party has reason to know of the condition (volitional test)

§15.2 – IF 
( the K is fair 



AND



( other party is without knowledge of the mental illness or 

   defect 

AND



( the whole or a part of the K has already been performed



OR



( the circumstances have changed so that avoidance 

   would be unjust


THEN  the ct may grant relief as justice requires (so that the K is 

 no longer absolutely voidable under §15.1)

2.
Estate of McGovern v. State Retirement Board
a. Facts – alcoholic guy was retiring; his wife was dying; he refused to accept her illness and signed up for a retirement plan that would continue payments to her if he died first; makes no sense; son comes back after mother and then father have died trying to get the lump sum payment (that the father would have chosen if he wasn’t nutty)

b. Ct. does R2§15 analysis 

(1) said he was lucid at the time of the signing and understood the terms of the K. (fails cognitive test)

(For cognitive test – he had to be incompetent at the time of the signing)

(2) said his actions during and prior to the making of the contract showed that he was able to act in a reasonable manner in relation to the K – fails volitional test

DURESS

A. Common Law

1. Used to be limited to threats of

a) Physical injury

b) Unlawful imprisonment

c) Force

( Now recognized under R2§174

2. Doctrine based on involuntary nature of one’s acts

3. Absence of free will

4. Intentional turning of the screws

5. Bargaining process was tainted (b/c valid K’s assume fair bargaining)

B. Restatement §175 (& §176)

§175.1    K is voidable by the victim when:

( manifestation of assent was induced by improper threat 

( by the other party

( with the intention of turning the screws

( that leaves the victim no reasonable alternative 



§175.2    K is voidable by victim when:




( assent is induced by a third party (just like above)




UNLESS




( the other contracting party acted in good faith




AND




( has no reason to know about the duress




AND




( gives value to or relies materially on the transaction

§176 “improper threat” defined

§176.1 A threat is improper if it is a:

(a) crime or tort in itself 

OR it would be a crime or a tort if person property 

out of it






OR

(b) threat of criminal prosecution

OR

(c) bad faith threat of civil process

OR

(d) breach of good faith and fair dealing

C. Totem v. Aleyska Pipeline
1. Facts

a. Alyeska hired Totem Marine to transport pipe from TX to AK

b. Totem blames Alyeska for not adhering to the K and causing them delays and extra expenses that are not Totem’s fault

c. Alyeska terminates K w/o reason and Totem wants payment for their services – (cash flow problems) 

d. Totem accepts a reduced payment for their services b/c of their financial condition, Alyeska knows this and pays Totem a reduced amount in settlement of the entire K and forces Totem to release Alyeska from future claims on the K. 

e. Totem now wants the release invalidated 

2. Analysis of the Case

a. Court uses the R 2d §175 and 176 to find Duress on the part of Totem

b. § 175(1) Totem’s assent is induced by an improper threat by Alyeska (not paying in a manner that is an improper threat that breaches good faith under §176(1)(d) since Alyeska withheld an acknowledged debt) and Totem had no reasonable alternative due to outstanding financial agreements (facing bankruptcy)

c. The courts like finality and certainty of dispute resolution – Therefore duress claims are difficult to prove in court unless they are egregious

d. If Totem had the time and didn’t have all their loans coming due, they would have had the ‘reasonable alternative’ of litigating the dispute – say this and Scott will rip you a new asshole.

3. Threat not to pay is not a breach of good faith if there are valid reasons to not do so

4. Bad acts or bad financial straits alone are not enough to constitute duress.  Company must be on verge of bankruptcy to claim duress.  Scott thinks that courts have a bias towards avoiding bankruptcy due to the high costs of business failure (on consumers, employees and courts)

5. If you have an alternative, you must walk away from bad faith threat – Unlike Totem, who had no apparent choice in this matter

6. It is possible to have a precontract duress claim (remember the snowplow), but it is much harder to prove due to availability of alternatives

D. Damages

1. Contract => rescission and restitution (easier to prove, scienter not needed)

2. Tort => compensatory and punitive (could be better $ alternative)

UNDUE INFLUENCE

A. Elements

1. Need to prove(according to Odorizzi Case):

a) Undue susceptibility to pressure on one party because of a mental, emotional, or physical impairment AND

b) Excessive pressure applied by other party

2. Part 1a). need not be proven in the existence of a fiduciary relationship 

3. Bad faith is irrelevant to proving Undue Influence.

B. Restatement §177 When Undue Influence makes a Contract Voidable

1. Unfair persuasion when:

a. Under the domination of person exercising the persuasion OR 

b. justified assumption based on relationship that persuader would not act in manner inconsistent with person’s welfare.

2. K is voidable if assent is induced by Undue Influence

3. K is voidable by victim when:




( assent is induced by a third party 




UNLESS




( the other contracting party acted in good faith




AND




( has no reason to know about the Undue Influence




AND

( gives value to or relies materially on the transaction

C. Odorizzi v. Bloomfield School Dist.
1. Facts

a. Arrested for Criminal Homo activity

b. School finds out about arrest

c. Spent 40 hours w/o sleep and under intense police questioning

d. After he was released, Superintendent and Principal showed up at his house and compelled him to sign resignation letter or risk publication of arrest through school suspension proceeding 

2. Case Analysis – ‘Scott Method’

a. Unduly susceptible – spent 40 hours w/o sleep and being interrogated

b. Excessive pressure –  highly coercive – (See D. Below)

c. School Board’s believe of Good Faith actions irrelevant

3. Case Analysis R2d § 177

(1) Domination under parties exercising unfair persuasion – no legal justification to believe employers are fiduciaries

(2) If assent was induced by this, K is voidable

4. Does Odorizzi have a Duress Claim?  

a. Possibly b/c Threat may be wrongful given occurrence in 1960’s 

b. There may be a lack of other options since he couldn’t really risk publication of his arrest  

D. Tip Offs For Overpersuasion (Excessive Pressure)

1. Unusual time and/or place

2. Demand that things get done at once

3. More than one persuader against one persuadee

4. No 3rd party advisors to persuadee

5. Statement that “you have no time to consult a lawyer”

MISREPRESENTATION

A. Elements §164 – When a Misrepresentation Makes a K Voidable

1. K is voidable by recipient when:

a. their assent is induced by either a fraudulent OR material misrepresentation 

b. by the other party upon which the recipient is Justified on relying

2. K is voidable by recipient when:

( assent is induced by a fraudulent or material misrepresentation by third party 




UNLESS




( the other contracting party acted in good faith




AND




( has no reason to know about the misrepresentation




AND

( gives value to or relies materially on the transaction

B. When a Misrepresentation Is Fraudulent or Material §162

1. Fraudulent - Maker intends his statement to induce assent AND
a) Knows or believes it is not in accord with the facts OR
b) Not as confident in the statement’s truth as she states/implies OR
c) Knows she does not have basis for what she asserts/implies

2. Material

Objective( likely to induce a reasonable person to manifest his assent

Subjective( you know that it’s likely to induce this recipient to manifest assent

ONCE YOU FIND MISREPRESENTATION, YOU LOOK FOR JUSTIFIED RELIANCE

C. § 168- Reliance on Assertions of Opinion

1. Assertion is one of opinion if it expresses only a belief without certainty as to the existence of a fact or expresses only a judgment as to quality, value or authenticity. (Mere opinion or puffery is OK)

2. If it is reasonable to do so, recipient of assertions of opinion as to facts not disclosed and not otherwise known, the recipient may properly interpret as an assertion that:

a) The facts known are not incompatible with the opinion, or

b) Enough facts are known to justify forming the opinion

((a)Does the opinion misrepresent the actual state of mind and/ or (b)level of knowledge of the opinion maker)

C. § 169 -When Reliance on an Assertion of Opinion is not Justified

Recipient is not justified in relying on an opinion UNLESS

a) Fiduciary relationship of trust and confidence and reasonable reliance exists

b) Reasonably believe that the maker is an expert or has superior knowledge to you w/r/t to subject matter

a) Some other facts that make you particularly susceptible to this type of misrepresentation

D. Syester v. Banta
1. Facts

a. Plaintiff bought 4000+ hrs of lessons, including 3 life memberships

b. Favorite Instructor was fired from the school, pissing her off

c. She gets wind of the scam and sues to get her money back

d. School gets old instructor to convince her to drop her suit

e. She then settles for a partial refund ($6000) for a full release

f. In the second case, she alleges FRAUD and MISREPRESENTATION in the sales of lessons to her and in obtaining her previous release

2. Why would you not bring undue influence here?

a. Hard for a person to get on the stand and admit that they are helpless and undue pressure was applied.  “I was incapable of acting rational and they knew it”.  Legal and personal issues.

3. Why not bring suit for incapacity?

a. Don’t want to testify that you are ‘incapable’ of understanding a contract.  More personal issues.

4. Why not sue for duress?

a. She had a reasonable alternative.

5. Syester wants to bring a tort claim because there are better damages (punitive) and, under contract, rescission would only give her back money for the lessons that HAVE NOT YET BEEN USED.

6.
Analysis of the Misrepresentation Case (‘Sure, you could be a professional dancer’)
a. First Look at the case under §164(1) to see if there was Fraudulent or Material Misrepresentation and the there was justifiable reliance

b. Second, look at §162(1) to see if maker has made an assertion to induce assent and he that he knows is not in accord with the facts        –OR

c. Look at §162(2) and decide if the Misrepresentation was material and would be likely to induce a reasonable person to assent or if the maker knows that it would be likely to induce the recipient to assent

d. Third, look at §168(2) to see if the maker of the opinion as to facts not disclosed has 

1) Made an assertion of opinion that is incompatible with the facts that they know –OR-

2) That he knows facts sufficient to justify the opinion

3) Reasonableness standard here is objective standard

e. Fourth, if the §168 claim fails, look to §169 for exceptions as when

 justifiable reliance on an opinion is OK

1) Fiduciary relationship, expertise by the maker, particular susceptibility

6. Some general notes about attorneys and misrepresentation

a) courts take imbalances in bargaining power very seriously

b) lawyers have a certain amount of power in these circumstances

c) If something is fishy and you don’t say anything as an attorney, you could be in trouble under §169(b) (silence may be seen as a tacit approval)

d) Balance between communicating with the other party if their counsel is not present (not allowed to do) and not walking out on 


your own client.

G. NON-DISCLOSURE

A. General

1. Statement is true but incomplete, where party reasonably expected to be told certain things and they were not told everything

2. Only actionable with justifiable reliance

3. Question of who had burden of getting information

B. Restatement §161

1. Non-disclosure is equivalent to assertion that the fact does not exist if:

a) He knows that disclosure would correct a previous assertion from being a misrepresentation (duty to correct)

b) He knows that disclosure would correct a mistake by the other party as to a basic assumption of the contract and non-disclosure amounts to a breach of good faith and fair dealing

c) Disclosure corrects a mistake about the contents or effect of a writing which embodies an agreement in whole or in part

d) Person entitled to know the fact due to a relationship of trust or confidence

NOTE:  If we find that a case falls under §161 for Non-Disclosure, you then funnel it through the Misrepresentation analysis described above. (§164,162,168,169)

C. General Discussion of Non-Disclosure (Policy Based)

1. Why don’t I want to disclose?

a. Rational Self Interest – Don’t know what other people are going to do 

b. Gather info but can’t disclose everything because the deal may not go through (Don’t want to give away too much)

c. Low motivation to enter into contracts if forced to reveal all your information – costly to gather and no strategic advantage

d. People will disclose what they must but do not want to jeopardize their own strategic position

e. Not all false statements are actionable – not reasonable for the seller to tell the buyer everything (The system does not remove all risks)

2. Hill v. Jones (634)
Case Facts:

a) Termite damage to the house that is for sale.

How best to obtain adequate remedy:

b) Claim was not against termite inspector b/c he couldn’t rescind the contract for the house sale.

c) They don’t bring an action under Tort fraud because they don’t want damages, they want rescission.

Some Observations from the Case:

d) If you have facts that are not observable to the buyer that materially effect the value of the property, and they are known only to the seller, there is a duty to disclose.

e) Failure to exercise reasonable care on the part of the buyer may be construed as ‘unreasonable reliance’ on their part and it may be an obstacle to their voiding the K.  “Must take some steps to inform himself and draw his own conclusions.”  

f) Seller and buyer must not assume that the other is working in their best interest.

g) This case is unusual – Court found duty to disclose in an arm length’s transaction.  More often, courts will find liability for non-disclosure in situations of fiduciary responsibility

Materiality of Non-Disclosure

h) When the seller makes an inquiry into ‘X’, it gives the buyer a duty to disclose and may make the issue material to the transaction.

i) Danger of forcing disclosure, especially when it is counter intuitive – because forcing disclosure could cause tons of litigation.

D. Keeton factors => Considering when fairness requires disclosure

This an analysis to do under §161(b)

1. Difference in degree of intelligence of the parties

2. Relationship between the parties

3. Manner in which information is acquired, ethical quality

4. Nature of the fact not disclosed, intrinsic v. extrinsic

5. General class to which the person concealing the information belongs

a) Seller more likely to need to disclose than buyer

6. Nature of the contract itself

7. Importance of the fact not disclosed

8. The conduct of the person not disclosing (i.e. was their active concealment of material facts)(Did I cover termite damage w/ plants?)

H. UNCONSCIONABILITY

A. Williams v. Walker Thomas Furniture (661)
1. Factual Background

a. Store allows for installment payments on the purchases of goods

b. If you are paying on several items from the store, the store credits part of each payment to each item so as to reduce each item’s outstanding balance slowly.

c. Store maintains title on all items with outstanding balances and reserves the right to repossess all items if default occurs on one.

d. Store knew that buyer had a strained financial situation. (welfare)  However, the store still sold a $500 stereo to the woman.

e. Buyer defaults on payments for stereo and store seeks to replevy all items purchased at the store.

Why the Store Policy?

f. Store also realizes that depreciation of goods as they leave the store makes it difficult to recover outstanding balance on 1 item by only recovering that item (speed of depreciation > speed of paydown)

2.
Court Defines Unconscionability(p. 663)

a) Absence of meaningful choice on the part of one party AND

b) Contract terms that are unreasonably favorable to the other.

B. Must Show Two Types of Defect for Unconscionability

(Expansion of the Williams v. Walker Test with criteria as found in Wille v. Southwestern Bell on page 668)

1. Procedural Defect (How the contract was made)

a) Defects in the bargaining process 

(1) Harsh terms in the Boilerplate

(2) Harsh terms in the Fine Print

(3) Incomprehensible language

(4) Standardized forms

(5) High pressure sales tactics

(a) Insufficiently informative with no mention of repercussion of default.

(6)
Imbalance between education and familiarity with commercial practice

b) No meaningful choice

(1) No other sellers in market

(a) Only place they could get the goods, ‘take it or leave it deal’ Similar to ‘no reasonable alternative’ test found in Duress.

(2) All sellers use the same type of arrangement

(i.e. cross default clause for high-risk buyers)

(3) Grossly skewed bargaining power

2. Substantive Defect (Actual benefits and detriments to the parties)

a) Uneven terms of contract

(1) Cost/price disparity

(2) Sheer excessive price

(3) Denial of basic rights and remedies

(4) Imbalance of obligations

(5) Gross disparity in value received (p.675, Ahern)

(6) The clause gives only marginal protection to the seller compared to great cost to the other party

(7) Inability of the Uneducated and Illiterate to understand the Contract

3. Ahern v. Knect (671)
a) Facts:

(1) P calls D during Heat Wave when A/C  breaks

(2) D quotes an excessive price to repair the unit

(3) P pays the money when demanded up front and D does unnecessary and unhelpful repairs, A/C still broken

(4) Another repair service was able to fix the unit the next day for $72

(5) D claims his work was proper and necessary

b) Elements of things like misrepresentation and duress are here.  However, they are hard to and court uses Unconscionability as a catch for cases like this that might slip through the cracks

c) Contrary to Scott, Opinion states that Gross excessiveness of price alone can make an agreement Unconscionable.

d) Many things addressed by this doctrine are covered by Consumer Protection Laws and unconscionability is less common.

4. UCC 2-302 

(1) Same as R2d § 208 (When not dealing in goods)

If a contract or clause of the contract is found to be unconscionable at the time the K is made, the court may refuse to enforce the K or it may enforce the remainder of the K without the unconscionable clause or it may so limit the application of the unconscionable clause so as to avoid any unconscionable result

(2) You can present evidence to support your claim

Important Comments

Comment 1:

Addresses the 2-part test (procedural and substantive).  In light of the general commercial background and commercial needs of the particular trade or case, the clauses involved are so one sided as to be unconscionable under the circumstances existing at the time of the making of the contract.

Also – Desire to prevent oppression and unfair surprise and not just disturb the allocation of risks because of superior bargaining power.

I. 
VOID AS AGAINST PUBLIC POLICY

A. Derico v. Duncan
1. Facts:  D doing repairs on homes; pays off the home-owners’ mortgages; Then makes another mortgage, payable to him, for the amount of the home repairs + the original mortgage amount at a higher interest rate;

2. He’s engaging in mortgage financing without obtaining a license to do so; The licensing statute was created to prevent exactly what he’s doing;

3. Whether the K is void depends on the true purpose of the statute: (this test – from Consumer Finance Code)

a) If the statute declares that K’s in violation of the statute are void ( void

b) If not – if the statute is for the purpose of revenue-raising  - K is not automatically void for failure to comply

c) If it’s a regulatory statute (like the Securities Act) – K is void  b/c it’s in violation of public policy

(1) If the regulatory statute calls for penalties when it is violated, ct. may see this as evidence that the legislature did not intend to void these K’s (Hiram Ricker & Sons v. SIMS)

d) Policy 

(1) Delrico rule is good because you’re penalizing non-compliance. This furthers the policy of the statute – consumer protection

(2) Bad – unduly harsh

· Could cause a windfall for one party when the K is voided (like here, homeowner doesn’t have to pay for the mortgage or the repairs)

· What you could do to help this

· leave it to legislature to include the remedy they want in the statute

· allow restitution damages – where person would be compensated for the work or services they had already provided

e) The cts use §178 balancing test to determine

§178.1
 - promise or other term of an agreement - void or 

   unenforceable IF

· statute says terms are unenforceable

· OR the interest in enforcement is outweighed by the public policy against enforcement

§178.2 – to weigh interest in enforcement, consider

(a) the parties’ justified expectations

(b) forfeiture that would result if there was no enforcement

(c) special public interest in the enforcement of the term

§178.3 – to weigh the public interest, consider

a. the strength of the policy (as shown by legislation or judicial decisions)

b. the likelihood that non-enforcement  will further the policy

c. the seriousness of misconduct involved;  whether it was intentional

d. how close the connection is between the misconduct and the term

1. Hiram Ricker and Sons v. Students International Meditation Society
a) Public interest already vindicated through statute penalties

b) To add the penalty of unenforceability would be unduly harsh and unsound

c) Since statute fixes its own penalties, no need to void contract in violation of statute since legislature did not specifically say contracts would be void

d) This case suggests a restitutionary remedy rather than enforcement

e) If you can validate the public interest w/o voiding the K, then ct. doesn’t have to void it

e. COVENANTS NOT TO COMPETE

A. Public policy arguments anti-C-not-to-C

1. general public policy against restraining competition

a) competition increases quality and choice

b) and decreases price

(These covenants act to limit competition)

2. Can restrict entrepreneurialism, innovation and use of valuable skills 

3. Need a valid reason to limit choice

B. Benefits

a) Protect trade secrets

b) Protect relationships

(1) protects apprenticeships

(2) hiring of young talent

c) Preservation of good will of business

(1) customer-base

(2) reputation built in the community

Note – inventions agreement – analogous to covenants not to compete


Note – C-not-to-C not enforceable against lawyers b/c of strong policy that clients should 

get to choose their lawyer

C.
Karlin v. Weinberg
1. Concurs w/ R2§188 – finds that an employment K between physicians is enforceable to the extent that it protects a legitimate interest of the employer, imposes no undue hardship on the employee and is not injurious to the public

D.
Restatement §187 => Non-ancillary restraints on competition

A promise to refrain from competition is an unreasonable restraint of trade 

unless it is attached to a valid transaction or relationship (as listed in §188.2)

 ex.
Owner of McDonald’s can’t pay somebody not to open a BK down 

the street

E. Restatement §188.1 => Ancillary Restraints on Competition

Restriction is an unnecessary restraint on trade if

(a)
restraint is more than is needed to protect legitimate interest of promisee

(like -  only enforceable for the time needed, within a necessary distance, 

and only to limit activities that are in competition with promisee  Karlin)

(b)
promisee’s need < hardship to promisor and injury to the public

(Karlin - Considerations:

Who broke up relationship? (if he’s fired, the covenant seems 

harsh); 

Can he find clients elsewhere? (goes to hardship)

Does it lead to shortage of supply? (in the service/profession)

Can old customers that want to follow covenantor get there 

reasonably? (interest in protecting public’s choice)

F. R2 §188.2 – Restrictions that are attached to valid transactions or relationships

(a) promise of seller of a business not to compete with buyer (in a way that injures the business’ value)

(b) by employee not to compete with employer

(c) by partner not to compete with the partnership

II. MISTAKE

- Not usual in K law 

- Analyzes substance of K when usually ct’s only look at the bargaining process 

       (procedural analysis)

- To be void due to mistake, high burden of proof

- Not to protect you from the risk of the K or from a bad deal

A. Mutual Mistake

1.
Lenawee County Bd of Health v. Messerly
c) Property sold as residential income-producing property

b) Mutual mistake – both parties though that the land was fit for human habitation – Nope! There was shit all over the place!
c) Innocent parties – if seller had known, it would be misrepresentation.

d) not a change of circumstances case – b/c mistake existed at the time of the K

2. Restatement §152.1 => Mistake of both parties makes the K voidable IF:

- Mistake existed at the time the contract was formed

- It was a basic assumption of the contract

- has a material effect on the agreed exchange of performances





§152.2 – to determine materiality, look at whether other relief is 

   possible (rather than making the K void) – reformation, 

   restitution etc.

UNLESS

3. Restatement §154 => Party bears risk of mutual mistake if:

a) Risk was allocated by agreement of the parties

b) Aware that he has limited knowledge but accepts limited knowledge as sufficient

c) Court says it is reasonable to allocate the risk under the circumstances

4. Restatement analysis of Lenawee Cty.
a) mistake was as to a basic assumption - that land was livable

b) had a material affect on the agreed exchange

c) existed at time of the K 

(So meets §152.1)

d) BUT K contained a bargained-for as-is clause – so risk was allocated to the buyer (fails §154)

So – K not voidable for mutual mistake

5. As-is clauses – factors to consider:

a) Was it bargained for or just boilerplate provision?

(1) when parties are equally innocent, boilerplate is not enough to defeat rescission (Shore Builders Inc. v. Dogwood) 
(2) Ct.’s give more effect to bargained-for clauses

b) Who drafted the clause?

c) Is the mistake in realm of “present condition” envisioned by the clause

6. Protecting yourself from risk in the face of “as is” clause

a)
Don’t sign until you

(1) Cover risk with insurance

(2) Look into permit requirements

(3) Bring in investigators and experts

b) The contract itself

(1) Add a condition subsequent to allow rescission

(2) Purchase an option to buy and inspect in the meantime

(3) Redraft contract to include warranties

B. Unilateral Mistakes

Basically – not enough to void a K (Eurice Bros.)

Amy – “It just means you stink”

1. Restatement §153
(Same factors as mutual mistake)

· Mistake as to a basic assumption about something at the time of the contract

· Material adverse effect on the agreed exchange of performances

· Does not bear risk of mistake under §154

AND
§153(a)  Enforcement would be unconscionable 

OR
§153(b)  The other party had reason to know, or caused the 

   mistake

2. Wil-Fred’s v. Metropolitan Sanitary District
a) Construction contract bid price way low (b/c sub-contractor made a $150,000 mistake)

b) Finding against contractor

(1) would make contractor unable to get insurance

(2) would make sub go out of business

c) Four part test – for K to be voidable

(1) Material feature of contract

(2) Occurred despite reasonable care (parallels §154(b))

(3) Enforcement would be unconscionable
(4) Other party could be returned to original position (wouldn’t be hurt by voiding)

d) Ct says allows rescission b/c

(1) material mistake

(2) reasonable care used

(3) city could be returned to original position (no work was done yet)

(4) huge potential harm to contractor & sub 

G. IMPOSSIBILITY AND IMPRACTICABILITY

A. Generally

1. Mistake made after the K is formed

2. No fault

3. Unavailability of specific performance

4. Damages cannot cure the problem

a. originally, the doctrine only applied when the K was for unique goods that couldn’t be replaced

b. Now it has expanded to include purely economic situations

5. 
Throws all of the costs onto the non-breaching party

B. Taylor v. Caldwell
1. K to have a concert

2. Music hall burns down

3. It’s no one’s fault

4. Specific performance is impossible – nowhere to have the concert

5. Damages can’t cure the problem

6. The hall was essential to performance 

7. And the parties contracted on the basis of its continued existence – 

8. Caldwell should not be bound after the accidental destruction

C.
Karl Wendt Farm Eq. v. International Harvester
2. P had a franchise selling Intl. Harvester products

3. During a downturn, IH sold its farm equipment business

4. New owner didn’t give franchises to all the old IH franchisees

5. P didn’t get a franchise

6. P sues for breach because he didn’t get the 6 month warning period before IH let him go

7. So risk allocation = IH said they would take the losses for the 6 months and then the cost would be born by the franchisees

8. There were other alternatives here (than to let franchisees go with no notice) – no impracticability

9. Ct – K’s that become economically disadvantageous are not “impracticable” 

a. If IH was on the verge of bankruptcy, and had no alternative but breach, that would be ok (b/c it’s a basic assumption of the K that the business won’t go bankrupt)

b. Policy – don’t want to force co.’s into bankruptcy

10. Stable market conditions not normally a basic assumption of contract

11. Unprofitability can be manipulated

12. K’s act to allocate risk and each party is betting that the K will protect them; Just because the market moves against you – it doesn’t mean that the risk allocation you put into a K should be disturbed

13. Market changes cannot be considered an unanticipated circumstance (it’s not like the theater case)

a. For the market change to be unforeseeable, it has to be so extreme that it’s not reasonable to consider

14. Therefore – no impracticability here ( IH breached and is liable for damages

B. Restatement §261 => Discharge by supervening impracticality

IF

*
After the K is made

· Performance is made impracticable

· By the occurrence of an event

· Without party’s fault

· Non-occurrence of the event was a basic assumption on which the 


contract was made

THEN


Duty to perform is discharged

UNLESS
Language or circumstances indicate the contrary

1. Considerations (for determining impracticability)

a) Can damages rectify the breach?

b) Is the “going out of business” voluntary or some act of nature? 

c) Can any form of performance still be given?

d) Is the event foreseeable at time of contracting

(goes to what the parties assumed/contemplated at the time of the K)

C. UCC §2-615 => Excuse by failure of presupposed conditions

(a)
delay or non-delivery (in whole or part) by a seller is not a breach of 

                                                                                                                     duty

IF
· performance as agreed has been made impracticable

BY
· the occurrence or non-occurrence of something 

· which goes against a basic assumption on which the K was made 

OR BY

· compliance in good faith with a governmental regulation (even if it’s found to be invalid later)

[Comment 1 – the occurrence has to be something unforeseen / not  

                      contemplated by the parties

Comment 8 – The occurrence is not considered unforeseen if it is foreshadowed 

by the 

circumstances so that someone in the industry could have 

considered it.

(Comment 4 – Increased cost alone doesn’t excuse performance UNLESS the 

cost is due to an unforeseen contingency which alters the nature of 

the performance; (not including a rise or collapse in the market – 

that’s foreseeable)



Comment 7 – Impracticable doesn’t mean really expensive or inconvenient



Comment 10 – govt. interference is not an excuse unless it interferes in a way 

that’s beyond the risks that the seller assumed;

         -  The person claiming the excuse can’t induce the govt. action. (If 

           they do, it’s a breach of good faith ( no exemption)]


EXCEPT when seller has assumed a greater obligation; 

AND/OR EXCEPT where they are obligated to carry out substituted 

        performance (when a commercially reasonable alternative 

        exists §2-614)
(b)
When only part of the performance is affected

· seller has to allocate delivery/production among customers

· customers can include those not already under K

· Has to do it in a fair and reasonable manner

(c)
Seller has to notify
· buyers of delays or nondelivery

OR

· buyers about how much will be allocated under (b)

A. On Whom Do You Place The Risk (of chance events)

1. Who had the most knowledge that the event might happen

2. Ability to avoid or insure against the event (and mitigate the harm to the other party)

3. Can either party find a commercially reasonable alternative?

4. Look at the K to see if there’s anything that shows how the parties allocated risk (notice requirements, contingency plans)

B. Market Shifts And Impracticability => Look At What Caused The Market Shift

1. Risk of market changes inherent in long term contracts

2. Normal business cycle

3. Contracts are risk shifting devices

4. Shift is only unpredictable when it’s caused by cataclysmic event (lightening strike, not price decrease)

C. Impracticability doctrine makes up for the fact that you can’t contract against unforeseeable risks 

1. Even if you try to contract – it’s a pain in the ass - Still have to negotiate terms

2. Too costly to insure against every eventuality

D. The Nature Of The Event Matters

1. Business downturn not an excuse

2. Acts of nature are a close call (Opera Co. of Boston)

3. War or embargo that affects supply – are excuses

4. Some change in background law is a basic assumption of contract (reasonably foreseeable changes)

E. Opera Co of Boston v. Wolftrapp
a) Amy’s dad says the people at Wolftrapp are all assholes.

b) Thunderstorm forced performance to be canceled

c) Wolftrapp (the theater) claims impracticability due to power outage

d) Ct. says Ok. Impracticability

e) So ct shifted the risk to the Opera Co. even though D had the knowledge and ability to mitigate the damage

f) But really – Shouldn’t they have had a contingency plan b/c thunderstorms are common and power tends to go out?

g) They probably should have been seen as assuming the risk:

h) D had the most knowledge that this might happen

i) D were in the best position to avoid or insure against this problem

2. International Minerals and Chem v. Llano
a) Take or pay agreement between gas co. (Llano) and a fertilizer-making co. (IMC)

(1) assures that the seller will get stable income

(2) good for the buyer for a stable source of supply

(3) also gives a stable price

(4) Good for the seller more than the buyer

(5) So it happens in supply short industries where the seller has a lot of leverage

b) IMC was using a process to make fertilizer that requires gas (lots of pollution)

c) NM made an environmental regulation that limited the amount of pollution they could put out

d) IMC thought of changing their system to pollute less, but that was more expensive than the fines would be

e) So – put in a new system that didn’t use gas at all – don’t want the gas from Llano

f) Ct. says the regulation made the K impracticable

g) Want to encourage compliance with governmental regulations

h) Analogized to UCC §2-615 since P was buyer not seller (2-615 applies to sellers only) 

i) Force Majeure Clauses

(1) Risk allocation to be excused from unforeseen circumstances

(2) Often ignores as boilerplate

(3) Important because they allocate risks

(4) Can be drafted and negotiated, so deal specific

(5) Here – Ct. says the clause didn’t kick in because

· They had an alternative to taking the gas – they could pay (and clause only kicked in when there was no alternative)

· The clause requires adequate notice and they didn’t give it

· Clause didn’t include anything about changing their operations

You could argue that this just makes the K more expensive and that doesn’t count as impracticability; Maybe not entirely unforeseen (maybe they should have known regulations like this were coming)

· You could say that they colluded with the govt. to get these policies enacted – close to a breach of good faith – so maybe they should not be excused under §2-615.

FRUSTRATION OF PURPOSE

A. Restatement §265 => Discharge by Supervening Frustration

Party is excused from performance IF 

· principal purpose is frustrated 

· without fault 

· After contract is made

· by the occurrence of an event

· non-occurrence was a basic assumption of the contract 

UNLESS language says otherwise

B. Frustration of purpose vs. Impossibility/Impracticability

1. An event may destroy the K’s purpose without the performance becoming impossible or impracticable

a. ex. guy buys a flowershop to serve the hospital; The hospital moved

b. ex. guy rents an apartment with a view of where the king will be crowned. The king gets sick and it doesn’t happen

MODIFICATION

A. Common Law

1. §73 Performance of a legal duty (Consideration Test)

· If party is already obliged to perform a duty, then performance of that duty is not consideration (for an agreement to modify)

· If performance differs enough from the original duty (that the difference is more than just a pretense), it can be consideration (for an agreement to modify) 

· Pre-existing duty rule

(Assumption that no one would do extra for free without coercion)

2. Alaska Packers Assoc. v. Domenico (p.791)

a) Employer agreed to increase wages due to a strike (employer couldn’t get other workers to take the place of these – had to agree to their demands)

b) Not enforceable

c) When a party merely does what he has already obligated himself to do, he cannot demand additional compensation §73

d) Policy – w/o this rule, people could take advantage of situations where the other party has no alternative but to comply 

e) Could also say – it’s a breach of good faith and fair dealing §205

3. §89 Exceptions to §73

· A promise modifying a duty under a K is binding 

When not fully performed on either side




IF

a) modification is fair and equitable in view of unanticipated 

circumstances

OR

b)
Statute provides for modification

OR

c)Justice requires enforcement of the modification in view of material 

change in position in reliance on the modification

4. Can always cancel first agreement by mutual consent and write a fresh contract

B. UCC §2-209 – Modification/waiver

1.An agreement modifying a K needs no consideration to be binding

Comment 2 – 
good faith required

Extortion of a modification w/o legitimate commercial reason = bad 

faith



Bad faith modification supported by technical consideration – no



Good faith between merchants is defined by commercial standards

· may require a good reason for the modification

· market shift can qualify as reason for modification (even if it’s not enough for a legal excuse from performance)

Comment 3 – “modification” and “rescission” doesn’t mean unilateral termination 

or cancellation

1. Allows oral modification of the K 

UNLESS the K requires modifications to be in writing

2. IF after you modify the K, 

it falls w/in the statute of frauds 

THEN the S of F requirement must be net

3. A waiver doesn’t have to be in writing

5.
A waiver of a performance may be retracted


BY


Reasonable notification


Received by the other party


That specific performance will be required


UNLESS


Retraction of the waiver is unjust b/c of a material change of position in 

reliance on the waiver

C. §2-209 Case

1. Crane v. Progressive
a) Progressive is buying a machine from Crane

b) They agree to a price

c) Crane says – must increase price b/c of increased costs

d) Progressive agreed, but then paid original price

e) Crane sued to recover modified price – Pro. said improper modification 

f) Crane wins

g) Pro. agreed to the modification (when they had a right to demand performance)

h) Pro.’s secret intention never to pay – violates the good faith requirement

i) Point – the ability to modify an agreement is limited by the general UCC requirement of good faith §2-209 comment 2 

(1) Here – a party can’t escape from a modification that they agreed to in bad faith

Good faith required (§2-209 and Two part test - Roth v. Sharon Steel)

j) Existence of unforeseen economic exigencies which would prompt an ordinary merchant to seek a modification in order to avoid a loss

(1) How unforeseen must it be?

(2) Does it have to be a money loser or are lost profits enough?

k) Bad faith to try to coerce a modification by threatening a breach

2. Cannot be obtained by economic duress

a) Improper threat

b) Absence of a reasonable alternative

c) Don  - “You’ve got to turn the screws pretty fucking tight to show duress”

d) Austin Instruments – In the case of a bad faith modification attempt – you can also try to show economic duress; (showing coercion is a good way to avoid enforcement of a modification)

EXPRESS CONDITIONS

A. Generally

1. When it’s an important K – give more weight to the express terms because the people will tend to read them/negotiate for them

2. Remember - Courts loathe forfeiture!

B. R2§224 –Defn of condition

Condition = an event, not certain to occur, that must occur before performance is 

required UNLESS its non-occurrence is excused



1. How to decide if it’s a condition?

a. look at what the parties have done – have they performed before the event? If so, it doesn’t seem like it was a condition precedent. (Jones v. Eastside)

b. look at the language of the K – if it has other explicit conditions and this isn’t one of them – doesn’t seem like a condition (Jones)

c.  “A K term will not be considered a condition precedent unless the party charged with its fulfillment has assumed the risk of forfeiture” (Jones)

B.
R2§225 – when the event doesn’t occur

(1) When there’s a condition, performance isn’t required unless

· condition occurs

· nonoccurrence is excused

(2) When the condition can no longer be performed – its nonoccurrence excuses the other party from performing

(3) When the condition is not within the control of a party (it’s an outside event or something) – nonoccurrence is not a breach (Look to §227-1 to decide if the condition will be considered “within the party’s control”)

D. R2§227 – used to interpret a condition more favorably to you

(1) To decide whether an event is a condition of an obligor’s duty:

· the interpretation that reduces obligee’s risk of forfeiture is preferred

UNLESS

· the event is within the obligee’s control

OR

- circumstances show that the obligee assumed the risk

Ex.  Jones Assoc. Inc. v. Eastside Properties Inc.
d. There was a condition that Jones had to get approval from a govt. board for their building plan.

e. Jones couldn’t get approval from the board

f. Eastside said breach

g. Ct. says no – approval was not within Jones’ control

h. “A K term will not be considered a condition precedent unless the party charged with its fulfillment has assumed the risk of forfeiture”

i. When a party has no control over the event, it’s hard to say that they assumed the risk of its nonoccurrence

E. R2§229 – trying to avoid enforcement of a condition

(1) Ct. may excuse the nonoccurrence of a condition

UNLESS

· the occurrence was a material part of the agreed exchange

To the extent that nonoccurrence would cause disproportionate forfeiture

· Does enforcement of the condition cause disproportionate forfeiture?

· look at the comparative effect on the parties

· A condition in a K that is not a basic (material) part of the agreement but is put in as an added benefit to one party – the condition shouldn’t be enforced (to cause forfeiture) against the party it was intended to benefit

· Technical conditions would be excused (conditions raised by parties just to cause forfeiture); only material conditions are strictly enforced

Ex.  J&A Realty v. Cross Bay
a. a notice provision for renewal of a lease – violated (lessee doesn’t meet the deadline)

b. lessee has made significant improvements

c. Ct. says the forfeiture for the lessee would be disproportionate (P hadn’t lost anything and D stood to lose a lot) 

d. So – condition not enforced - §229

e. Negligence on the part of the lessee – but still, the forfeiture would still be disproportionate to the fault

F. Waiving express terms

1. You can only waive a right that you have – so you can only waive a condition to a K that is intended to benefit you ( U.S. Fid & Guar v. Bimco)

2. Waiver – intentional relinquishment of a known right or intentional conduct inconsistent with claiming that right (Bimco)

G. Inman v. Clyde Hall Drilling Co.
1. Common law view that express terms are to be read strictly 

2. Used in situations where there’s no proof of bad faith, fraud etc.

3. Enforcement of express terms even when it will cause hardship 

MATERIAL BREACH
A. Contractual variations (when K terms aren’t completely definite)

1. conditional K – when the condition happens, an obligation arises

a 
letters of intent – the least enforceable deal…hmm

2. options K – holder can exercise but she doesn’t have to – holder pays for the option (risk allocation mechanism)

B. Breach of express conditions

1. express condition fails ( other party has no obligation

C. Non-material breach

1. some breach but not complete – damages are given for the breach but you still get paid for what you did right

D. Sackett v. Spindler (839)

1. agreement to buy stock on an installment plan

2. there’s a provision for lateness – indicates that time is not of the essence (that lateness will not be a deal-breaker)

3. Even after a drop-dead date is established – Sackett keeps making late payments

4. And after the date, Spindler keeps accepting the $

5. Sackett sues for breach when Spindler gives up on Sackett and sells to someone else

6. Ct. – find for Spindler – 

a. Spindler’s actions were anticipatory in nature – b/c Sackett had shown that he was highly unlikely to pay 

b. (So Spindler’s termination of the K was proper)

c. Factors making the breach material and therefore the termination proper:

(1) high degree of uncertainty as to if and when the K would be completed

(2) past failure to perform wasn’t innocent – was brought about by gross negligence or willful conduct

E. R2§237 – 

You can only repudiate your remaining duties under a K when there is a material (§241) and uncured (§242) breach (§235). 

F. R2§235 – Duty/breach

(1) Full performance of a duty under a K discharges that duty

(2) When the performance of a duty is due ( nonperformance = breach

G. R2§241 – When is a breach material?

Significant circumstances:

a) extent that the injured party is deprived of the benefit which she reasonably expected

b) extent that the injured party can be adequately compensated for the part of the benefit of which she will be deprived

c) extent that the party failing to perform or to offer to perform will suffer forfeiture

d) likelihood that the party failing to perform will cure her failure, taking account of all of the circumstances including any reasonable assurances

e) extent that the behavior of the failing party is within the standards of good faith and fair dealing

H. R2§242 – How long do you have to cure a breach before you release the other party from performance?

(a) Look at circumstances in §241

(b) Does delay hinder the other party from finding a substitute arrangement? 

Note – the more material the breach, the less time you have to fix it; If the entire purpose has been frustrated – you can immediately look for an alternate arrangement

(c) material failure to perform on a stated day ( not enough to discharge the duty

UNLESS

The language of the K indicates that performance on that specific day is impt.

I. Damages for breach

1. Benefit of the bargain (remainder of his K)

2. incidental damages (reputation damage)

3.  public apology

4. release from agreements in the K

5. specific performance (have to show that the damages are inadequate to compensate)

6. Classic damage calculation:

a. amount to be paid under K

b. (-) actual amount paid

c. (-) amount subsequently sold for

d. (=) award

J. Ways to protect yourself in contracts

1. acceleration clause – one late payment – it’s all due

2. cross-default clause (if you default on a loan, the bank can call your mortgage too)

3. drop-dead date (and then don’t act inconsistent with that – let the lawyer talk to the other party – but not on your behalf – after that date)

4. get a personal guaranty 

5. letter of credit from a bank

SUBSTANTIAL PERFORMANCE

A. Jacob and Youngs Inc. v. Kent
1. K said that all the pipe in the house would be Reading pipe

2. Only some of the pipe was Reading

3. 8 months after the guy moves in, he finds out and wants replacement pipe

4. Ct. says it’s a breach but it’s not enough to excuse payment

5. Cardozo suggests that damages = difference in value of the house with the pipe it has now and the value of the house if it had 
Reading pipe (Ryan: “ZERO!”)

6. Quality is the real issue. If the quality is met then there’s not a good reason to throw the K out; It’s good to avoid forfeiture

B. Policy:

a. Don’t want people to get out of a K that’s been performed using a technicality

b. There tend to be little glitches in K’s 

c. If you want a little detail to be very important, you should make it an express condition (so that you put the other party on notice)

d. Problems with substantial performance doctrine:

(1) looking at K’s objectively (w/o regard to parties’ intent)

(2) So it overrides express terms of the K

C. You can’t benefit from substantial performance doctrine if the breach is willful or intentional (here, just negligent)

D. Scott suggests §241 analysis:

1. In Jacobs – homeowner wouldn’t be unreasonably deprived of the benefit he expected (he wanted good pipe and got it )

2. Also, homeowner can be compensated for any lesser value of the home

3. If the K is cancelled, builder would suffer a huge forfeiture

4. Not likely/feasible that the builder will cure the mistake

5. Fits into good faith and substitutions are standard trade practice

E. Substantial performance – equitable doctrine that allows the Ct. to weigh things that aren’t in the K; Equity hates forfeiture (b/c it seems punitive); In equity – you need clean hands – see C above.
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