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I. THE MEANING OF THE AGREEMENT

A. PRINCIPLES OF INTERPRETATION

Relevant Rules

Restatement §201

Whose Meaning Prevails

(1) Where the parties have attached the same meaning to a promise or agreement or a term thereof, it is interpreted in accordance with that meaning.

(2) Where the parties have attached different meanings to a promise or agreement or a term thereof, it is interpreted in accordance with the meaning attached by one of them if at the time the agreement was made

(a) that party did not know of any different meaning attached by the other, and the other knew the meaning attached by the first party; or

(b) that party had no reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the first party.

(3) Except as stated in this Section, neither party is bound by the meaning attached by the other, even though the result may be a failure of mutual assent.

Restatement §202

Rules in Aid of Interpretation

(1) Words and other conduct are interpreted in the light of all the circumstances, and if the principal purpose of the parties is ascertainable it is given great weight.

(2) A writing is interpreted as a whole, and all writings that are part of the same transaction are interpreted together.

(3) Unless a different intention is manifested,

(a) where language has a generally prevailing meaning, it is interpreted in accordance with that meaning; 

(b) technical terms and words of art are given their technical meaning when used in a transaction in a technical field.

(4) Where an agreement involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection is given great weight in the interpretation of the agreement.

(5) Wherever reasonable, the manifestations of intention of the parties to a promise or agreement are interpreted as consistent with each other and with any relevant course of performance, course of dealing or usage of trade.

Restatement §203

Standards of Preference in Interpretation

In the interpretation of a promise or agreement or a term thereof, the following standards of preference are generally applicable:

(a) an interpretation which gives a reasonable, lawful and effective meaning to all the terms is preferred to an interpretation which leaves a part unreasonable, unlawful or of no effect;

(b) express terms are given greater weight than course of performance, course of dealing, and usage of trade, course of performance is given greater weight than course of dealing or usage of trade, and course of dealing is given greater weight than usage of trade; 

(c) specific terms and exact terms are given greater weight than general language;

(d) separately negotiated or added terms are given greater weight than standardized terms or other terms not separately negotiated.

Restatement §204

Supplying an Omitted Essential Term

When the parties to a bargain sufficiently defined to be a contract have not agreed with respect to a term which is essential to a determination of their rights and duties, a term which is reasonable in the circumstances is supplied by the court.

Restatement §206

Interpretation Against the Draftsman

In choosing among the reasonable meanings of a promise or agreement or a term thereof, that meaning is generally preferred which operates against he party who supplies the words or from whom a writing otherwise proceeds.

Restatement §207

Interpretation Favoring the Public

In choosing among the reasonable meanings of a promise or agreement or a term thereof, a meaning that serves the public interest is generally preferred.

Elements:

-Interpretation is the process by which a court gives meaning to contractual language when the parties attach materially different meanings to that language.

-Construction is the judicial role in determining the legal effect of language.

-The old approach to interpretation was subjectivist. Under that view, if the parties attributed materially different meaning to the language no contract was formed because there was no meeting of the minds.

-Then came the objective approach in which a reasonable man’s interpretation was used--even if it matched neither party’s interpretation.

-Modern contract law follows a modified objective approach, particularly in the Restatement. The sequence has gone: Subjective-Objective-Modified Objective.

-Corbin made a two-step test for meaning: 1. whose interpretation controls the interpretation of the contract; 2. What was the party’s meaning.

-The crucial question under the Restatement was whether either party knew or had reason to know of the meaning attached to the contract by the other.

-If both parties attached different meanings and neither party knew or should have known of the other’s interpretation, then it’s like Raffles and no contract.

-11 principles for interpreting contracts:

1. Noscitur a sociis. the meaning of a word is affected by words in the same series, context.

2. Ejusdem generis. Where a general term is joined with a specific one, the general term will be deemed to include only things like the specific one.

3. Expressio unius exclusio alterius. If one or more specific items are liste, without more general or inclusive terms, other items, even if similar, are excluded.

4. Ut magis valeat quam pereat. The interpretation that makes a contract valid is preferred to one that makes it invalid.

5. Omnia praesumuntur contra proferentem. Where two meanings are reasonable, the meaning will be preferred which is less favorable to the one by whom the contract was drafted. It favors the party who has less bargaining power, but will also be invoked where there is no disparity of bargaining power.

6. Interpret contract as a whole. Writings in contracts should be taken in context of entire contract.

7. Purpose of the parties. The principal apparent purpose of the parties is given great weight in determining the meaning to be given to manifestations of intention or to any part thereof.” This can be tricky, though, because the parties often operate at cross purposes, and if purposes are obscure the courts will fall back on plain meaning.

8. Specific provision is exception to a general one. If two provisions of a contract are inconsistent with each other and if one is general enough to include the specific situation to which the other is confined, the specific provision will be thought of as an exception to the general one.

9. Handwritten or typed provisions control printed provisions. The idea is that language inserted by handwriting or typewriter is a more recent and reliable expression of intention than a printed form.

10. Public interest preferred. Scope is doubtful because in government contracts it would always favor the government.

11. Court should prefer interpretation that makes agreement lawful. 

-Contract theorists have been nearly unanimous in their rejection of the plain meaning rule.

-Definitions of terms contained in statutes and administrative regulations are not determinative of the meaning of such terms in contracts. However, trade usage can overcome plain meaning.

-Where there is a satisfaction clause, it will unlikely give an unlimited power to be arbitrary. It may be held to a reasonableness standard or at least honest dissatisfaction.

-C&J develops a doctrine of reasonable expectations that may not match what’s actually in the contract. It can be seen as a beefed-up contra proferentem.

-Professor Mayhew came up with five criteria for reasonable expectations: 1. only in insurance contracts that are adhesion; 2. in cases of ambiguous policy language it will be interpreted in light of the objective reasonable expectations of the average insured; 3. regardless of ambiguity, if the insured did not receive full and adequate notice of the provision and it’s (a) unusual and unexpected or (b) the provision effectively emasculates the expected coverage; 4. where the insurer has created an objective impression of coverage; 5. where some activity by insurer prior to contracting has given an impression it’s covered even though it’s not.

-Adhesion contracts include standardized form, imbalance in bargaining power and a take-it-or-leave-it approach. 

Cases:

Joyner v. Adams: If land wasn’t developed, the lessee had to pay increased rents. The question was what “developed” meant. D said if water and sewer were installed it was developed, whereas P said buildings were needed. The court said if either party knew or had reason to know what the other party intended and one didn’t, it would enforce the contract in conjunction with innocent, or unknowing, person’s meaning. It remanded for further facts. 

Frigaliment v. B.N.S. International: What is chicken? P said means young fryer; D said any bird of the genus. The court said P did not carry its burden of persuasion for the narrower definition. D was new to the business, and it could not have made a profit selling the higher grade of chicken at its price (purpose of the parties). Also P took a second shipment of the chicken (course of performance).

Morin Building v. Baystone Construction: GM always loses. Must a satisfaction clause be determined by objective criteria when it’s not written that way, but there is evidence GM was totally unreasonable. The majority rule is to read reasonableness in on things like commercial quality, operative fitness or mechanical utility, which knowledgeable people can judge and good faith when the decision requires personal aesthetics or fancy. The court decides a reasonableness standard is practicable because the parties did not intend to subject Morin’s rights to aesthetic whim.

C&J Fertilizer v. Allied Mutual Insurance: Insurance companies always lose. P sued to recover for burglary losses. It was clearly a burglary, but the policy explicitly defined burglary and not in that way. The court said that there was little chance the insured would read the form. That it was an adhesion contract. The court also looked at reasonable expectations and that the most insured would have expected was a requirement of proof that it was an outside and not inside job. It reasonably expected to be covered. The court ignores the fact that this was approved by an insurance commission, thereby trumping legislative intent. The dissent called the fine-print argument the “coup de grace in all insurance cases.”

Wrinkles:

-Raffles was a subjectivist case where the two parties referred to two ships named the Peerless so there was no binding contract.

-Where the satisfaction test requires a third person like an engineer to be satisfied, courts are more willing to allow a subjective test on the theory that he won’t be biased.

-Plaintiff bears the burden of proof in most civil contract cases.

-In a case like Frigaliment where a court might be able to say there was no contract, it wouldn’t matter if there was repeated performance.

Policy:

-Holmes criticized the subjectivist theory on two grounds: 1. made contract enforcement too difficult; 2. an external approach was better because a speaker should expect his words to be understood in accordance with normal usage.

-Williston advocated an objective approach in the first Restatement of interpretation as the reasonable man would interpret. The weakness of this was that the court could come up with a meaning neither party intended.

-The movement from subjectivist to objectivist contract theory is a movement from assuming that people tell the truth to assuming that they’ll color their testimony. Also it’s too hard to enforce contracts subjectively because people will just say they thought it meant something different.

-Interpretation against the draftsman is done because it’s thought that the person who chose the word is more likely to have provided for the protection of his own interests and know of uncertainties.

-One of the problems with reasonable expectations is that it basically relieves people of having a duty to read their contracts.

B. PAROL EVIDENCE RULE

Relevant Rules

Restatement §209

Integrated Agreements

(1) An integrated agreement is a writing or writings constituting a final expression of one or more terms of an agreement.

(2) Whether there is an integrated agreement is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule.

(3) Where the parties reduce an agreement to a writing which in view of its completeness and specificity reasonably appears to be a complete agreement, it is taken to be an integrated agreement unless it is established by other evidence that the writing did not constitute a final expression.

Restatement §210

Completely and Partially Integrated Agreements

(1) A completely integrated agreement is an integrated agreement adopted by the parties as a complete and exclusive statement of the terms of the agreement.

(2) A partially integrated agreement is an integrated agreement other than a completely integrated agreement.

(3) Whether an agreement is completely or partially integrated is to be determined by the court as a question preliminary to determination of a question of interpretation or to application of the parol evidence rule.

Restatement §211

Standardized Agreements

(1) Except as otherwise stated in Subsection (3), where a party to an agreement signs or otherwise manifests assent to a writing and has reason to believe that like writings are regularly used to embody terms of agreements of the same type, he adopts the writing as an integrated agreement with respect to the terms included in the writing.

(2) Such a writing is interpreted wherever reasonable as treating alike all those similarly situated, without regard to their knowledge or understanding of the standard terms of the writing.

(3) Where the other party has reason to believe that the party manifesting such assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement.

Restatement §213

Effect of Integrated Agreement on Prior Agreements (Parol Evidence Rule)

(1) A binding integrated agreement discharges prior agreements to the extent that it is inconsistent with them.

(2) A binding completely integrated agreement discharges prior agreements to the extent they are within its scope.

(3) An integrated agreement that is not binding or that is voidable and avoided does not discharge a prior agreement. But an integrated agreement, even though not binding, may be effective to render inoperative a term which would have been part of the agreement if it had not been integrated.

Restatement §214

Evidence of Prior or Contemporaneous Agreements and Negotiations

Agreements and negotiations prior to or contemporaneous with the adoption of a writing are admissible in evidence to establish

(a) that the writing is or is not an integrated agreement;

(b) that the integrated agreement, if any, is completely or partially integrated;

(c) the meaning of the writing, whether or not integrated;

(d) illegality, fraud, duress, mistake, lack or consideration, or other invalidating cause;

(e) ground for granting or denying rescission, reformation, specific performance, or other remedy.

Restatement §215

Contradiction of Integrated Terms

Except as stated in the preceding Section, where there is a binding agreement, either completely or partially integrated, evidence of prior or contemporaneous agreements or negotiations is not admissible in evidence to contradict a term of the writing.

Restatement §216

Consistent Additional Terms

(1) Evidence of a consistent additional term is admissible to supplement an integrated agreement unless the court finds that the agreement was completely integrated.

(2) An agreement is not completely integrated if the writing omits a consistent additional term which is 

(a) agreed to for separate separate consideration, or

(b) such a term as in the circumstances might naturally be omitted from the writing.

Restatement §217

Integrated Agreement Subject to Oral Requirement of a Condition

Where the parties to a written agreement agree orally that performance of the agreement is subject to the occurrence of a stated condition, the agreement is not integrated with respect to the oral condition.

UCC 1-205

Course of Dealing and Usage of Trade

(1) A course of dealing is a sequence of previous conduct between the parties to a particular transaction which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct.

(2) A usage of trade is any practice or method of dealing having such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question. The existence and scope of such a usage are to be proved as facts. If it is established that such a usage is embodied in a written trade code or similar writing the interpretation of the writing is for the court.

(3) A course of dealing between parties and any usage of trade in the vocation or trade in which they are engaged or of which they are or should be aware give particular meaning to and supplement or qualify terms of an agreement.

(4) The express terms of an agreement and an applicable course of dealing or usage of trade shall be construed wherever reasonable as consistent with each other; but when such construction is unreasonable express terms control both course of dealing and usage of trade and course of dealing controls usage of trade.

(5) An applicable usage of trade in the place where any part of performance is to occur shall be used in interpreting the agreement as to that part of the performance.

(6) Evidence of a relevant usage of trade offered by one party is not admissible unless and until he has given the other party such notice as the court finds sufficient to prevent unfair surprise to the latter.

UCC 2-202

Final Written Expression: Parol or Extrinsic Evidence

Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented

(a) by course of dealing or usage of trade (Section 1-205) or by course of performance (Section 1-208); and 

(b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.

UCC 2-208

Course of Performance or Practical Construction

(1) Where the contract for sale involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection shall be relevant to determine the meaning of the agreement.

(2) The express terms of the agreement and any such course of performance, as well as any course of dealing and usage of trade, shall be construed whenever reasonable as consistent with each other; but when such construction is unreasonable, express terms shall control course of performance and course of performance shall control both course of dealing and usage of trade (Section 1-205).

(3) Subject to the provisions of the next section on modification and waiver, such course of performance shall be relevant to show a waiver or modification of any term inconsistent with such course of performance.

Elements:

-Parol evidence is a rule of exclusion. It excludes evidence that would otherwise be admissible as probative. Where it applies, it excludes extrinsic evidence of matters not contained in the written agreement where that evidence is offered to supplement or contradict the written agreement. If parol evidence does not apply, then the admission will rest on other rules of evidence.

-Williston thought a merger clause was conclusive evidence of integration, and the writing should be treated as complete unless incomplete on its face.

-Classical courts generally only admitted parol evidence to explain ambiguous meanings, whereas modern courts will admit it to show a special meaning.

-Exceptions to parol evidence have been expanding recently. These exceptions include: explanation of the agreement; the parol evidence rule does not apply to agreements, whether oral or written, made after the execution of the writing; the parol evidence rule does not apply to evidence offered to show that effectiveness of the agreement was subject to an oral condition precedent; the parol evidence rule does not apply to evidence offered to show that the agreement is invalid for any reason, such as fraud, duress, undue influence, incapacity, mistake or illegality (because then it wouldn’t even be a contract); the parol evidence rule does not apply to evidence that is offered to establish a right to an “equitable” remedy such as reformation of the contract; the parol evidence rule does not apply to evidence introduced to establish a collateral agreement between the parties.

-Parol evidence cannot be used to contradict plain language, but it can be used to determine whether the language is clear or plain. 

-A merger clause is also known as a zipper clause or a four-corners clause. Classically, this was sufficient to show a complete agreement, although a complete agreement is not the same as a comprehensive agreement.

-Classically, if something is not put in a merged agreement it’s not there.

-Hierarchy: Express Terms-Course of Performance-Course of Dealing-Usage of Trade.

Cases:

Thompson v. Libby: P sold logs to D, and D refused to pay, claiming there was a verbal warranty of their quality. The court said where parties put their agreement in writing it is assumed the whole agreement is in writing. This relies on the completeness of the contract itself and whether it imports on its face to be a complete expression of the whole agreement. The court also said the warranty couldn’t be considered collateral because it  was not on a subject distinct from that to which the writing related.

Hershon v. Gibralter Building & Loan: The parties entered into an agreement that released debts. The Hershons said it was all debts; Gibralter said it only ended the debts in dispute. Court followed objective test so that where meaning is clear the judge must give effect to the plain meaning and it also followed a strict parol evidence rule. The court said the trial court had erred by saying the agreement was facially ambiguous and allowing parol evidence that contradicted the contract’s plain meaning. 

Nanakuli Paving v. Shell Oil: P Nanakuli had a requirements contract with Shell for asphalt with an open price term, and Shell raised prices drastically. P said price protection was a usage of trade in Hawaii, and also that Shell had twice price protected it in the past, and therefore price protection was incorporated into the contract. P contended that because price protection was a usage of trade, D was obligated to include it in good faith. D said when it price protected in the past it was merely waiving a price term and not showing course of performance, and that price protection was not consistent with the express price term in the contract and under the UCC the express term controls. The court held it was usage of trade and course of performance to price protect and that in commercial dealings the agreement is broader than what is written on the paper. Shell also acted in bad faith. The court allowed the parol evidence because it did not completely contradict the express terms.

Wrinkles:

-Whatever the degree of integration, a written agreement can always be explained by extrinsic evidence.

-With usage of trade, a party is held to conduct observed by members of his chosen trade because the other party is justified in assuming they’ll be followed unless specifically indicated otherwise. If he’s ignorant of usage of trade, he should have been aware of it.

-Parties generally cannot contract out of course of performance, course of dealing and usage of trade with boilerplate, but they could negate it with specific provisions. Good faith is not a waivable obligation.

Policy:

-The parol evidence rule is evidence of a preference for agreement expressed in a formal writing over various other modes of oral and written expression.

-Parol evidence emphasizes the importance of being able to rely on the explicit language of written contracts and the public interest in finality and certainty.

-If the parol evidence rule were applied to such things as fraud, illegality, etc. then you could never present the evidence needed to enforce these rules.

-Williston took a conservative approach to parol evidence (Hershon majority).

-Corbin took a liberal approach to parol evidence (Hershon dissent and Restatement) that parol evidence is a way to understand contracts rather than a means of punishing lax contract writers.

-Adherents of the four-corners approach argue that if you allow parol evidence to determine integration you do exactly what the rule was meant to avoid.

-Corbin thought you could never tell integration just from looking at the document and you can still keep extraneous evidence from the jury. The Restatement also follows the view that an merger clause is not conclusive on integration.

-Judge Frank said the main reason for the parol evidence rule is distrust of juries and their ability to cope with conflicting parol testimony, and he argues for its abolition.

-Some courts do not like to admit course of performance, course of dealing and trade usage if it contradicts terms of the written agreement, but other courts will almost always admit it.

-Parol evidence may make it hard to figure out what was agreed to and what wasn’t, but it forces lawyers to write everything down.

-If newcomers weren’t bound by usage of trade, then people would be reluctant to deal with them.

II. SUPPLEMENTING THE AGREEMENT

A. THE RATIONALE FOR IMPLIED TERMS

Relevant Rules

UCC 2-102

Scope; Certain Security and Other Transactions Excluded from this Article

Unless the context otherwise requires, this Article applies to transactions in goods; it does not apply to any transaction which although in the form of an unconditional contract to sell or present sale is intended to operate only as a security transaction nor does this Article impair or repeal any statute regulating sales to consumers, farmers or other specified classes of buyers.

UCC 2-309

Absence of Specific Time Provisions; Notice of Termination

(1) The time for shipment or delivery or any other action under a contract if not provided in this Article or agreed upon shall be a reasonable time.

(2) Where the contract provides for successive performances but is indefinite in duration it is valid for a reasonable time but unless otherwise agreed may be terminated at any time by either party.

(3) Termination of a contract by one party except on the happening of an agreed event requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if its operation would be unconscionable.

Elements:

-Some terms are made a part of the agreement by operation of the rules of law rather than by agreement of the parties themselves.

-UCC gap fillers can fill in the terms that parties did not put in contracts.

-A court isn’t necessarily concerned with whether parties would have negotiated a clause so much as it is concerned with fair dealing.

-Although some aspects of commercial fair dealing can be waived if done so explicitly, good faith can not.

Cases:

Wood v. Lucy, Lady Duff-Gordon: P Wood had contract with D Lucy to market her designs and contended that she violated it by breaking exclusivity. D said there was no contract because P did not promise to use reasonable efforts to sell the designs. The court said such a promise could be implied because without his promise there would be no business efficacy.

Leibel v. Raynor Manufacturing: P had an oral agreement to distribute D’s garage doors exclusively and borrowed large sums of money to finance the venture. When D terminated, P said the agreement was not terminable at will. The court held that reasonable notification was necessary. It said a distributorship was a sale of goods and fell under the UCC and that a requirement of good faith and fair play was necessary for a termination at will. The court held that reasonable notification was required.

Wrinkles:

-Distributorship agreements have always been tough in common law. If there were no definite obligations on the dealer or if it were for an indefinite duration the agreement was sometimes held unenforceable for lack of mutuality or consideration.

Policy:

-If the code implies terms that the parties would voluntarily have chosen for themselves then bargaining will be less costly and there will be fewer terms to bargain over.

-Default rules should reflect the agreement the parties would have reached had they bargained over it.

-Often companies will use contracts of indefinite duration with distributors, dealers or franchisees because there are a lot of risks and uncertainties.

B. THE IMPLIED OBLIGATION OF GOOD FAITH

Relevant Rules

Restatement §205

Duty of Good Faith and Fair Dealing

Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.

Restatement §227

Standards of Preference with Regard to Conditions

(1) in resolving doubts as to whether an event is made a condition of an obligor’s duty, and as to the nature of such an event, an interpretation is preferred that will reduce the obligee’s risk of forfeiture, unless the event is within the obligee’s control or the circumstances indicate that he has assumed the risk.

(2) Unless the contract is of a type under which only one party generally undertakes duties, when it is doubtful whether

(a) a duty is imposed on an obligee that an event occur, or

(b) the event is made a condition of the obligor’s duty, or 

(c) the event is made a condition of the obligor’s duty and a duty is imposed on the obligee that the event occur, the first interpretation is preferred if the event is within the obligee’s control.

(3) In case of doubt, an interpretation under which an event is a condition of an obligor’s duty is preferred over an interpretation under which the non-occurrence of the event is a ground for discharge of that duty after it has become a duty to perform.

Restatement §228

Satisfaction of the Obligor as a Condition

When it is a condition of an obligor’s duty that he be satisfied with respect to the obligee’s performance or with respect to something else, and it is practicable to determine whether a reasonable person in the position of the obligor would be satisfied, an interpretation is preferred under which the condition occurs if such a reasonable person in the position of the obligor would be satisfied.

UCC 1-203

Obligation of Good Faith

Every contract or duty within this Act imposes an obligation of good faith in its performance or enforcement.

UCC 1-201(19)

“Good faith” means honesty in fact in the conduct or transaction concerned.

UCC 2-103 (1)(b)

“Good faith” in the case of a merchant means honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade.

UCC 2-306

Output, Requirements and Exclusive Dealings

(1) A term which measures the quantity by the output of the seller or the requirements of the buyer means that such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.

(2) A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.

Elements:

-Under the UCC good faith is honesty in fact the observance of reasonable commercial standards of fair dealing in the trade.

-Summers says good faith doesn’t so much have a meaning as it is defined by what it excludes. In his bad faith/good faith dichotomy he includes: 1. seller concealing defect/full disclosure; 2. builder willfully failing to perform in full/no knowing deviation from specs; 3. contractor openly abusing bargaining power to get increase in price/not abusing bargaining power; 4. hiring a broker and then screwing him out of deal/acting cooperatively; 5. conscious lack of diligence in mitigating other party’s damages/diligence; 6. arbitrarily and capriciously exercising a power to terminate a contract/acting with reason; 7. adopting an overreaching interpretation of contract language/interpreting language fairly; 8. harassing the other party for repeated assurances of performance/accepting assurances.

-The Code has displaced the idea that creditors can demand payment of a demand note with impunity.

Cases:

Eastern Air Lines v. Gulf Oil: P Eastern moved for injunction against D Gulf after D jacked up the price on a fuel requirements contract. D said it because it was a requirements contract it was not binding, and the court quickly ditched that. D also said P had acted in bad faith by fuel freighting. The court however said this was not bad faith because it was usage of trade and also course of performance because P had done so in the past.

K.M.C. v. Irving Trust Co.: P K.M.C. had a large line of credit with D Irving, and D cut it off without prior notice. P was entirely at the whim of D, too, because it was placing its money in a blocked account that only D had access to. P said it caused the company’s collapse, and D said P was already collapsing. D also said there was no obligation of good faith; it could do what it wanted, but if there were such an obligation the only factor relevant was that its loan officer believed there were valid reasons for cutting off the credit. The court said objective standards were needed, and objectively there was no need to cut P off.

Wrinkles:

-Courts used to look down on requirements contracts because of their lack of consideration, lack of mutuality, vagueness and indefiniteness. Requirements still need at least some element of exclusivity to give them mutuality of obligation.

-K.M.C. is part of a developing area of law known as lender liability.

-Bad faith can sometimes be the basis for a tort action (and punitive damages) as well as a contract action.

-In a demand loan, the bank can make it due at any time. An acceleration clause makes all the debt due at time of default. A cross-default clause means that if you default on one loan all the others are due.

Policy:

-Requirement and output contracts are responses to uncertainty. With a guaranteed source of commodities, large companies can more easily predict prices. Another way to do this is through futures and options.

-After K.M.C. a bank will be more reluctant to give money, especially to security risks, because suddenly it’s subject to these amorphous qualities like reasonableness and good faith in calling the loan.

C. IMPLIED WARRANTIES

Relevant Rules

UCC 2-313

Express Warranties by Affirmation, Promise, Description, Sample

(1) Express warranties by the seller are created as follows:

(a) Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation or promise.

(b) Any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description.

(c) Any sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or model

(2) It is not necessary to the creation of an express warranty that the seller use formal words such as “warrant” or “guarantee” or that he have a specific intention to make a warranty, but an affirmation merely of the value of the goods or a statement purporting to be merely the seller’s opinion or commendation of the goods does not create a warranty.

UCC 2-314

Implied Warranty: Merchantability; Usage of Trade

(1) Unless excluded or modified (Section 2-316), a warranty that the goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind. Under this section the serving for value of food or drink to be consumed either on the premises or elsewhere is a sale.

(2) Goods to be merchantable must be at least such as

(a) pass without objection in the trade under the contract description; and

(b) in the case of fungible goods, are of fair average quality within the description; and

(c) are fit for the ordinary purposes for which such goods are used; and

(d) run, within the variations permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved; and

(e) are adequately contained, packaged, and labeled as the agreement may require; and

(f) conform to the promises or affirmations of fact made on the container or label if any.

(3) Unless excluded or modified (Section 2-316) other implied warranties may arise from course of dealing or usage of trade.

UCC 2-315

Implied Warranty: Fitness for Particular Purpose

Where the seller at the time of contracting has reason to know any particular purpose for with the goods are required and that the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is unless excluded or modified under the next section and implied warranty that the goods shall be fit for such purpose.

UCC 2-316

Exclusion or Modification of Warranties

(1) Words or conduct relevant to the creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other; but subject to the provisions of this Article on parol or extrinsic evidence (Section 2-202) negation or limitation is inoperative to the extent that such construction is unreasonable.

(2) Subject to subsection (3), to exclude or modify the implied warranty of merchantability or any part of it the language must mention merchantability and in case of a writing must be conspicuous, and to exclude or modify any implied warranty of fitness the exclusion must be by a writing and conspicuous. Language to exclude all implied warranties of fitness is sufficient if it states, for example, that “There are no warranties which extend beyond the description on the face hereof.”

(3) Notwithstanding subsection (2)

(a) unless the circumstances indicate otherwise, all implied warranties are excluded by expressions like “as is,” “with all faults” or other language which in common understanding calls the buyer’s attention to the exclusion of warranties and makes plain that there is no implied warranty; and

(b) when the buyer before entering into the contract has examined the goods or the sample or model as fully as he desired or has refused to examine the goods there is no implied warranty with regard to defects which an examination ought in the circumstances to have revealed to him; and

(c) an implied warranty can also be excluded or modified by course of dealing or course of performance or usage of trade.

(4) Remedies for breach of warranty can be limited in accordance with the provisions of this Article on liquidation or limitation of damages and on contractual modification of remedy (Sections 2-718 and 2-719).

Elements:

-Warranty: promise by which the seller assumes obligations. It shifts risks more dramatically than an ordinary promise does. Can lead to indemnification damages. It is a promise that a fact is true.

-If someone is unwilling to warrant something, that’s a pretty good indication there’s a problem there.

-In the 17th century, the English developed caveat emptor and without an express guaranty or warranty the buyer had little protection.

-In the U.S. American courts gradually reversed caveat emptor in the late 19th century by imposing implied warranties on the seller.

-Written warranties are governed by the federal statute the Magnuson-Moss Warranty Act.

-Although the UCC has a lot to say about implied warranties, claims about them are made in non-UCC actions as well.

-A builder-vendor can be liable on implied warranty if the home is habitable but defective.

-Some courts have extended the implied warranty of habitability to subsequent purchasers even though there is no privity of contract.

-Courts have often been willing to hold commercial providers of service liable for breach of implied warranty, but they have not imposed warranty liability on providers of professional services.

-Now we have a lot of caveat vendor, particularly in securities.

-A warranty involves risk shifting, not allocation. It is an all-or-nothing proposition and therefore it is not a subtle tool.

Cases:

McDonald v. Mianecki: Does an implied-warranty of workmanship and habitability arise between a builder-vendor and homebuyer, and does it include potability of water? The court said yes. P McDonald bought a house from D Mianecki in which the water sucked. The court noted that chattels had implied warranties and that home builders themselves were moving in that direction with their warranty program as was the legislature. Court went for implied warranty because it’s not an everyday transaction, there’s unequal bargaining power and knowledge and the builder is in a better position to prevent problems. Keeping small builders exempt would encourage fly-by-night operators. D was not at fault, but the court felt he was the “less innocent” party.

Doe v. Travenol Laboratories: P got HIV from tainted blood and sued D Travenol for strict liability and breach of warranty. There was statutory protection of blood providers (blood shield laws) to keep them in business. Even with due care, HIV could not be completely eliminated from blood supplies at that time, but the products needed to remain available so the court said no liability.

Wrinkles:

-Although an implied warranty of habitability can be modified or disclaimed, most courts will refuse to enforce such a disclaimer unless it is conspicuous, specific and the result of mutual agreement.

-Courts are divided on whether to extend the implied warranty of habitability to commercial as well as residential real estate.

Policy:

-Things like warranties are really just risk-shifting devices so it makes sense to put the burden on the party better able to minimize risk.

-A warranty is intended to remove from the promisee a duty to inspect something himself.

-Theoretically, the seller can spread the risk over several buyers and amortize the cost.

-If the legislature and industry are working to regulate an industry, is this justification for the court doing it as well or is it a message for the court to stay out of that area.

-Scott thinks it’s odd to talk about the “less innocent” party in contracts because we typically don’t assign blame, particularly when there’s no evidence of fraud.

-Blood shield statutes impose the risk and cost in blood supplies on consumers.

III. AVOIDING ENFORCEMENT

A. MINORITY AND MENTAL INCAPACITY

Relevant Rules

Restatement §14

Infants

Unless a statute provides otherwise, a natural person has the capacity to incur only voidable contractual duties until the beginning of the day before the person’s eighteenth birthday.

Restatement §15

Mental Illness or Defect

(1) a person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect

(a) he is unable to understand in a reasonable manner the nature and consequences of the transaction, or

(b) he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition.

(2) Where the contract is made on fair terms and the other party is without knowledge of the mental illness or defect, the power of avoidance under Subsection (1) terminates to the extent that the contract has been so performed in whole or in part or the circumstances have so changed that avoidance would be unjust. In such a case a court may grant relief as justice requires.

Elements:

-These are defects in the bargaining process.

-Both doctrines can be used offensively to rescind and defensively as a shield.

-These are status-based doctrines from the common law.

-These doctrines do not involve abuse, but there is an irrebutable presumption that bargaining with these people is per se abusive.

-Under classical common law, a minor has an absolute right to rescind and get all his money back.

-The common-law rule covers both buying and selling, but the exceptions are only for buying.

-Under the benefit rule (a minority rule) upon rescission recovery of the full purchase price is subject to a deduction for the minor’s use of the merchandise.

-Under the Oregon rule (also a minority rule) the minor’s recovery is subject to a deduction for the minor’s use or the depreciation of the article.

-Minors can make valid, reasonable contracts for necessaries, which include food, clothing and shelter.

-A minor’s contract is not automatically void, but is instead voidable at the election of the minor. When the minor reaches majority, he can affirm the contract and he must act within a reasonable time if he wishes to disaffirm the contract.

-The Restatement recognizes that there are degrees of incompetency. There is full contractual capacity in any case unless the mental illness or defect has affected the particular transaction.

-The burden of proof is on the party asserting incompetence. Proof of irrational or unintelligent behavior is essential; almost any conduct of the person may be relevant, as may lay and expert opinions and prior and subsequent adjudications about incompetency.

-The general rule is that a person does not have capacity to enter into contracts if his property is under a guardianship.

-The McGovern uses the cognitive test for capacity, that a person is unable to enter a contract if he cannot understand the transaction, but the Restatement adds a volitional test for capacity to cognitive, under which a person lacks capacity to contract if he is unable to act in a reasonable manner in the transaction and the other person knows that.

Cases:

Dodson v. Shrader: A minor’s contract to buy a pickup was voided. Was the minor entitled to get all his money back or did the seller deserve a setoff in value for damages? The court decides to follow the Oregon rule and where the minor has not been overreached, there’s no undue influence and the contract is fair then the minor owes the vendor reasonable compensation for the depreciation or damage to the goods. If there has been any fraud on the seller or the contract is unfair, the rule does not apply.

Estate of McGovern v. State Employees’ Retirement Board: P McGovern chose a retirement fund when he retired, but chose the entirely wrong one because he was a little nutty and was not willing to admit his wife was at death’s door. What was the legal definition of competence. The court said a contract gives a presumption that the person was sane. To rebut that you need testimony from the day of signing, which is more important than testimony before or after. Also, a presumption of mental incapacity does not arise because of stupid acts. The Restatement allows a post hoc determination of reasonableness, and the court refused to follow it. The court held the contract valid. The dissent wanted to follow the Restatement.

Wrinkles:

-In New York, minors may not disaffirm education loans.

-There are four main problems with capacity law: the appropriate use of psychiatric opinion, the role of substantive fairness, the relevance of social context and the effect of appointment of a guardian.

Policy:

-The underlying purpose of the infancy doctrine is to protect minors from their lack of judgment and from adults who might take advantage of them in the marketplace.

-The Dodson court thought it was intolerably burdensome on merchants if they could not deal with infants without worrying about getting screwed.

-Contracts by mental incompetents require courts to balance two things: the protection of justifiable expectations and the security of transactions and the protection of persons unable to protect themselves.

B. DURESS AND UNDUE INFLUENCE

Relevant Rules

Restatement §174

When Duress by Physical Compulsion Prevents Formation of a Contract

If conduct that appears t be a manifestation of assent by a party who does not intend to engage in that conduct is physically compelled by duress, the conduct is not effective as a manifestation of assent.

Restatement §175

When Duress by Threat Makes a Contract Voidable

(1) If a party’s manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim.

(2) If a party’s manifestation of assent is induced by one who is not a party to the transaction , the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the duress either gives value or relies materially on the transaction.

Restatement §176

When a Threat is Improper

(1) A threat is improper if

(a) what is threatened is a crime or a tort, or the threat itself would be a crime or a tort if it resulted in obtaining property,

(b) what is threatened is a criminal prosecution, 

(c) what is threatened is the use of civil process and the threat is made in bad faith, or

(d) the threat is a breach of the duty of good faith and fair dealing under a contract with the recipient.

(2) A threat is improper if the resulting exchange is not on fair terms, and 

(a) the threatened act would harm the recipient and would not significantly benefit the party making the threat,

(b) the effectiveness of the threat in inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat, or 

(c) what is threatened is otherwise a use of power for illegitimate ends.

Restatement §177

When Undue Influence Makes a Contract Voidable

(1) Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that that person will not act in a manner inconsistent with his welfare.

(2) If a party’s manifestation of assent is induced by undue influence by the other party, the contract is voidable by the victim.

(3) If a party’s manifestation of assent is induced by one who is not a party to the transaction , the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the undue influence either gives value or relies materially on the transaction.
Elements:

-This is a defect in the bargaining process.

-Undue influence and duress can be used offensively and defensively.

-At early common law duress was only possible if a person feared loss of life or limb or imprisonment and the threat had to be sufficient to overcome the will of someone of ordinary firmness and courage.

-According to Williston, there were two basic elements to duress: 1. the party alleging economic duress must show that he has been the victim of a wrongful or unlawful act or threat, and 2. Such act or threat must be one which deprives the victim of his unfettered will.

-For duress you must have: 1. wrongful or improper threats by the other party and 2. absence of any reasonable alternative to acceptance of the agreement by the party claiming duress.

-Threats to litigate or to breach are not per se improper but may be if done in bad faith.

-A threat, even if improper, is not duress unless the victim has no reasonable alternative. The standard is a practical one under which account must be taken of the exigencies in which the victim finds himself, and a refusal to pay money is usually not duress since alternative sources of funds are usually available.

-Duress usually comes up in connections with releases used to settle contractual disputes and it can also be used to avoid enforcement of a contractual modification of an executory contract.

-Undue influence is persuasion that tends to be coercive in nature and overcomes the will without convincing the judgment. Its hallmark is high pressure.

-To prove undue influence you have to prove 1. that you were not a reasonable man and were susceptible to pressure; and 2. that undue pressure was applied.

-You don’t need to show a confidential relationship, but you do have to show why there would be particular susceptibility in the relationship. Also you don’t need to show that the other party knew of the victim’s susceptibility.

-The Odorizzi court sets out several factors that can indicate undue influence: 1. discussion of the transaction at an unusual or inappropriate time; 2. consummation of the transaction in an unusual place; 3. insistent demand that the business be finished at once; 4. extreme emphasis on untoward consequences of delay; 5. the use of multiple persuaders on the dominant side against a single servient party; 6. absence of third-party advisers to the servient party; 7. telling the servient party there is no time to consult accountants or attorneys.

-All seven elements are not necessary for a cause of action.

-Where duress is defined narrowly, as in Odorizzi, there is room for undue influence, but when duress is defined broadly, it may overshadow undue influence.

Cases:

Totem Marine v. Alyeska Pipeline: P Totem did a job for D Alyeska for which D did not pay the full amount. P settled for a price far lower than what it requested because it needed the money. P sought rescission of the settlement on grounds of economic duress. The court said the test was whether the will of the person induced by the threat was overcome rather than that of the ordinarily firm person. The court also used a three-part test: 1. one party involuntarily accepted the terms of another, 2. circumstances permitted no other alternative, and 3. such circumstances were the result of coercive acts of the other party. Also, D was required to have partaken in wrongful and oppressive conduct that caused P to enter the transaction. The court found duress.

Odorizzi v. Bloomfield School District: P Odorizzi was arrested for homosexuality and resigned from his job as a teacher. When the charges were dropped, he sought to be reinstated and wasn’t so he sought rescission based on undue influence. “Undue influence involves the use of excessive pressure to persuade on vulnerable to such pressure. . . a dominant subject to a servient object,” and it takes away the ability to form a free contract. The court held that P fulfilled objective and subjective factors to have a cause of action. 

Wrinkles:

-If the party seeking rescission has conferred benefits on another party, it may be able to recover them in an action for restitution. It may, however, seek to do so in tort rather than contract so it can get punitive damages.

-If you’re dealing with something like a bonus and trying to allege bad faith in its nonpayment, it has to be an acknowledged debt.

-If you’re trying to prove undue influence in a fiduciary relationship, the burden is not as great because you have such a heavy reliance on a fiduciary anyway.

Policy:

-With duress courts have to weigh their desire to have agreements be final and to have freedom of contract against an unwillingness to enforce coercive agreements and a recognition that parties have disproportionate bargaining power.

-Classical duress rendered agreements void because of lack of free will, but modern theory places less emphasis on free will because no one truly acts with free will.

-Dawson says duress is based on the principle of prevention of excessive gain resulting from exploitation of impaired bargaining power.

-Critical legal studies people say there are always gross inequalities of bargaining power but rather than correcting almost everything it draws unstable, unjustified and unjustifiable lines between the contracts that are avoidable and those that are not.

C. MISREPRESENTATION AND NONDISCLOSURE

Relevant Rules

Restatement §161

When Non-Disclosure Is Equivalent to an Assertion

A person’s nondisclosure of a fact known to him is equivalent to an assertion that the fact does not exist in the following cases only:

(a) where he knows that disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material.

(b) where he knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the contract and if non-disclosure of the fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.

(c) where he knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part.

(d) where the other person is entitled to know the fact because of a relation of trust and confidence between them. 

Restatement §162

When a Misrepresentation is Fraudulent or Material

(1) A misrepresentation is fraudulent if the maker intends his assertion to induce a party to manifest his assent and the maker

(a) knows or believes that the assertion is not in accord with the facts, or

(b) does not have the confidence that he states or implies in the truth of the assertion, or

(c) knows that he does not have the basis that he states or implies for the assertion.

(2) A misrepresentation is material if it would be likely to induce a reasonable person to manifest his assent, or if the maker knows that it would be likely to induce the recipient to do so.
Restatement §163

When a Misrepresentation Prevents Formation of a Contract

If a misrepresentation as to the character or essential terms of a proposed contract induces conduct that appears to be a manifestation of assent by one who neither knows nor has reasonable opportunity to know of the character or essential terms of the proposed contract, his conduct is not effective as a manifestation of assent.
Restatement §164

When a Misrepresentation Makes a Contract Voidable

(1) If a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying, the contract is voidable by the recipient.

(2) If a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by one who is not a party to the transaction upon which the recipient is justified in relying, , the contract is voidable by the recipient, unless the other party to the transaction in good faith and without reason to know of the misrepresentation either gives value or relies materially on the transaction.
Restatement §168

Reliance on Assertions of Opinion

(1) An assertion is one of opinion if it expresses only a belief, without certainty, as to the existence of a fact or expresses only a judgment as to quality, value, authenticity, or similar matters.

(2) If it is reasonable to do so, the recipient of an assertion of a person’s opinion as to facts not disclosed and not otherwise known to the recipient may properly interpret is as an assertion

(a) that the facts known to that person are not incompatible with his opinion, or

(b) that he knows facts sufficient to justify him in forming it.

Restatement §169

When Reliance on an Assertion of Opinion is not Justified

To the extent that an assertion is one of opinion only, the recipient is not justified in relying on it unless the recipient

(a) stands in such a relation of trust and confidence to the person whose opinion is asserted that the recipient is reasonable in relying on it, or

(b) reasonably believes that, as compared with himself, the person whose opinion is asserted has special skill, judgment or objectivity with respect to the subject matter, or

(c) is for some other special reason particularly susceptible to a misrepresentation of the type involved.

Restatement §173 

When Abuse of a Fiduciary Relation Makes a Contract Voidable

If a fiduciary makes a contract with his beneficiary relating to matters within the scope of the fiduciary relation, the contract is voidable by the beneficiary, unless

(a) it is on fair terms, and

(b) all parties beneficially interested manifest assent with full understanding of their legal rights and of all relevant facts that the fiduciary knows or should know.

Elements:

-These are defects in the bargaining process.

-A misrepresentation is a false statement of fact. Whether it’s a lie depends on scienter.

-A victim of misrepresentation has a choice between a tort action to avoid damages and a right to avoid enforceability through rescission of the contract.

-The classical rule was that the statement of an opinion could not be fraudulent. There had to be leeway for puffery.

-Fraudulent opinion 168/169--162--164--voidable contract.

-Omission 161--162--164.

-For rescission you need 1. a misrepresentation, an affirmative statement or implied statement or specific duty to speak; 2. fact (could be opinion); 3. false.

-Under the Restatement you can have rescission for either fraudulent or material misrepresentations.

-The out-of-pocket rule allows the plaintiff to get consequential damages suffered prior to the discovery of the fraud for tort, and benefit of the bargain puts the plaintiff in the position she would have been in had the defendant spoken truthfully.

-The classical view (Laidlaw v. Organ) was that a party to a business transaction could not avoid the transaction because of nondisclosure of material information by the other party.

-Keeton has suggested factors to be considered when fairness requires disclosure of material information: 1. the difference in degree of intelligence of the parties; 2. the parties’ relationship; 3. the manner in which information is acquired, i.e. through hard work, chance, research or illegally; 4. the nature of the fact not disclosed, i.e. whether it’s latent or patent; 5. the general class to which the concealer belongs, i.e. buyer or seller because the buyer has no incentive to disclose good news (although the seller had his chance to discover it when he owned it) and the seller no incentive to disclose bad news; 6. the nature of the contract, in releases and insurance contracts (allocation of risk contracts) all material facts must be disclosed; 7. the importance of the fact not disclosed, the more important it is the more likely it should be disclosed; 8. any conduct on the part of the nondiscloser to prevent discovery.

-The maxim that fraud vitiates every transaction has long been part of common law, but in New York if you have a specific disclaimer a tort action for fraud might not lie because there’s no justified reliance.

Cases:

Syester v. Banta: P Syester sought damages for nearly $30,000 in dance lessons sold her by D, the owners of Arthur Murray dance studio. D had told the old bag she could be a professional dancer. P had signed a release to settle, but she claimed  fraud and misrepresentation in the original sales and later release. The court found there was a concerted effort, lacking in propriety, that was fraudulently overreaching, and it upheld the award of exemplary damages, which came from the underlying tort claim.

Hill v. Jones: P Hills bought a house from D Joneses that was infested with termites and the Joneses knew that. Were they under a duty to disclose under nondisclosure? There was an integration clause that said no one should rely on anything not in the contract. The court didn’t like this though because it allowed a party to get out of its own fraud, and parol evidence is always admissible to show fraud. The court held there was a duty to disclose. “Suppression of a material fact which a party is bound in good faith to disclose is equivalent to a false misrepresentation.” The court followed a Florida decision that said that where a seller knew of material facts not readily observable to the buyer the seller was under a duty to disclose and that termite damage was material. “A matter is material if it is one to which a reasonable person would attach importance in determining his choice of action in the transaction in question.”

Wrinkles:

-Rescission may not be available if the defrauded party is unable to return the property received from the wrongdoer because it has been transferred to a third person.

-Elements of a tort claim for fraud: 1. D made representations; 2. they were false; 3. they were material; 4. that D knew they were false; 5. intent to deceive; 6. reliance; 7. damage through reliance.

-A tort claim for nondisclosure is §551, and it involves “One who fails to disclose to another a fact that he knows may justifiably induce the other to act or refrain from acting in a business transaction is subject to the same liability to the other as though he had represented the nonexistence of the matter that he has failed to disclose, if, but only if, he is under a duty to the other to exercise reasonable care to disclose the matter in question.

Policy:

-Kronman thinks with disclosure that courts should draw a distinction between information casually acquired and that obtained through costly investigation. Disclosure of deliberately acquired information should not be required because it basically punishes people for doing it. In a way, it recognizes a property right in the information. He would make disclosure of casually acquired information mandatory because that party is a cheaper mistake-preventer. Theoretically, this would reduce transaction costs.

-Should the acquisition of information matter once it’s been acquired? Wouldn’t it just be cheaper to disclose it regardless at that point? This, of course, ignores the incentives that go into gathering information in the first place.

-Each party does have an obligation to discover information about something. 

D. UNCONSCIONABILITY

Relevant Rules

Restatement §208

Unconscionable Contract or Term

If a contract or term thereof is unconscionable at the time the contract is made a court may refuse to enforce the contract, or may enforce the remainder of the contract without the unconscionable term, or may so limit the application of any unconscionable term as to avoid an unconscionable result.

UCC 2-302

Unconscionable Contract or Clause

(1) If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result.

(2) When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination.

Elements:

-Generally, companies can use their bargaining power, but they cannot use unfair surprise or oppression.

-At common law courts could resist enforcing unconscionable contracts on things like consideration, mutual assent and principles of interpretation.

-There are two types of unconscionability, procedural and substantive. Both must be shown for the claim to succeed.

-Procedural unconscionability refers to some defect in the bargaining process, such as fraud. It’s a breakdown of the bargaining model.

-Substantive unconscionability refers to the fairness of the resulting bargain, such as price or contractually provided remedies in the event of breach.

-The Uniform Commercial Credit Code takes several factors into consideration when determining unconscionability: (a) belief by the seller that there is no reasonable possibility the buyer will be able to pay in full; (b) knowledge by the seller in a credit sale or lease that the consumer will be unable to receive substantial benefits from the property sold or leased; (c) gross disparity between the price of the good sold  or leased and the value of similar goods are obtainable in transactions by like consumers; (d) the fact that the creditor contracted for separate charges for insurance with respect to a consumer credit sale or loan to make the whole thing unconscionable; (e) the fact that the seller, lessor or lender has knowingly taken advantage of the inability of the consumer or debtor reasonably to protect his interests by reason of physical or mental infirmities, ignorance, illiteracy, inability to understand the language of the agreement or similar factors.

-In Wille the court listed these factors for unconscionability: 1. boilerplate; 2. significant cost-price disparity; 3. denial of basic rights to a buyer; 4. penalty clauses; 5. circumstances surrounding making of contract; 6. hiding of clauses in fine print; 7. incomprehensible language; 8. overall imbalance in rights and obligations; 9. exploitation of the underprivileged, unsophisticated, uneducated and the illiterate; 10. inequality of bargaining power.

-Whether the UCC is intended to police price terms is unclear, but a number of courts have found contracts unconscionable because of price, and the UCCC and Restatement say that price can be a basis for unconscionability.

-Not all courts will allow plaintiffs to use unconscionability offensively for damages or restitution. Some will only allow it to be used defensively. 

Cases:

Williams v. Walker-Thomas: P Williams bought items from D Walker-Thomas under a cross-default clause or add-on clause and was forced to forfeit a bunch of stuff largely paid for because it couldn’t make payments on its last purchase. P said the purchase contracts were unconscionable. “Unconscionability has generally been recognized to include an absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party.” The court said gross inequalities of bargaining power also come into consideration as do the circumstances in which the contract was made. They’re looking for things “so extreme as to appear unconscionable according to the mores and business practices of time and place.” The court remanded for further questions on the factual issues.

Ahern v. Knecht: P Mrs. Ahern paid D Knecht a grossly inflated price to repair her air conditioning, and he ended up making it worse. D said there was no unconscionability. The court said “where the amount of consideration is so grossly inadequate as to shock the conscience of the court, the contract will fail,” and a court can rescind. “We have no difficulty in concluding that there was a grossly disparate exchange of values here which may be due to defendant’s incompetence or his sharp business practices.” The court also said P had no meaningful choice and the agreement was not voluntarily or understandingly entered into.

Wrinkles:

-Some common clauses that can cause trouble are: add-on clauses, waivers of defenses, exclusions of liability for consequential damages, due-on-sale clauses, and termination at will provisions.

-Congress passed the Consumer Creditor Protection Act (Truth-in-Lending Act) in 1968, which forces lenders to disclose things like APR and loan terms. The UCCC passed in 1968, and it sets maximum rates for certain types of consumer loans and prohibits a number of practices. In 1975 Congress enacted the Magnuson-Moss Warranty, which forces increased disclosure of warranty terms.

-The absence of competing sellers may cause problems leading to unconscionability, but what if there are lots of sellers who all just happen to follow the same rules?  

Policy:

-In Walker-Thomas’ case it had the cross-default clause to protect itself from defaulting buyers. It could have done other things like large down payment, higher prices, but these would have hurt the buyer, too.

-Epstein thinks these improve efficiency. Because often the seller has negative equity in goods because they lose value more rapidly than they are paid off.

-Epstein thinks the doctrine of unconscionability is therefore not efficient with regard to substantive aspects of contracts but is efficient with regard to procedural aspects.

-Courts have developed a number of doctrines to deal with coercion in bargaining or unfair bargains, but many people think the legislatures should be dealing with this. 

-Consumer protection legislation has worked in three areas: 1. disclosure to give consumers adequate information to enter into contracts (although most people still won’t read the fine print); 2. substantive regulation in which contract provisions thought to be unfair are declared unlawful; 3. and legislation to improve enforcement.

-Scott thinks Ahern really opens the door wide on unconscionability.

E. PUBLIC POLICY

Relevant Rules

Restatement §178

When a Term is Unenforceable on Grounds of Public Policy

(1) A promise or other term of an agreement is unenforceable on grounds of public policy if legislation provides that it is unenforceable or the interest in its enforcement is clearly outweighed in the circumstances by a public policy against the enforcement of such terms.

(2) In weighing the interest in the enforcement of a term, account is taken of 

(a) the parties’ justified expectations, 

(b) any forfeiture that would result if enforcement were denied, and

(c) any special public interest in the enforcement  of the particular term.

(3) In weighing a public policy against enforcement of a term, account is taken of

(a) the strength of that policy as manifested by legislation or judicial decisions,

(b) the likelihood that a refusal to enforce the term will further that policy,

(c) the seriousness of any misconduct involved and the extent to which it was deliberate, and 

(d) the directness of the connection between that misconduct and the term.

Restatement §187 

Non-Ancillary Restraints on Competition

A promise to refrain from competition that imposes a restraint that is not ancillary to an otherwise valid transaction or relationship is unreasonably in restraint of trade.

Restatement §188 

Ancillary Restraints on Competition

(1) A promise to refrain from competition that imposes a restraint that is ancillary to an otherwise valid transaction or relationship is unreasonably in restraint of trade if

(a) the restraint is greater than is needed to protect the promisee’s legitimate interest, or 

(b) the promisee’s need is outweighed by the hardship to the promisor and the likely injury to the public.

(2) Promises imposing restraints that are ancillary to a valid transaction or relationship include the following:

(a) a promise by the seller of a business not to compete with the buyer in such a way as to injure the value of the business sold; 

(b) a promise by an employee or other agent  not to compete with his employer or other principal; 

(c) a promise by a partner not to compete with the partnership.

Elements:

-Here, there’s no apparent flaw in the bargaining and the claim focuses on the public interest in not enforcing contracts.

-Judicial reluctance to enforce contracts in violation of public policy has its roots in the 16th and 17th centuries when they refused to honor usorious contracts.

-Sometimes the legislature will clearly express an intention that a contract is unenforceable and the courts will obey the mandate. More frequently, the statute is silent on whether a violation voids contracts, and courts must intuit that.

-Not all courts follow the regulatory/revenue distinction of Derico. Sometimes courts will not void in light of a regulatory statute.

-When the party seeking restitution is not equally at fault (not in pari delicto), courts are much more willing to grant relief by way of restitution or even to enforce the contract despite its illegality.

-Even if a contract does not violate a statute, courts may refuse to enforce if it is directly to some sufficiently serious illegal activity.

-Under the common law agreements in restraint of trade were unenforceable because they restrained competition and harmed the public.

-Test for covenant not to compete: 1. the covenant has to be part of an otherwise valid transaction; 2. it must protect legitimate interests of covenantor without unduly burdening covenantor; 3. not injurious to the public; 4. can’t be too long; 5. can’t restrict activities not in competition.

-It did, however, allow exceptions that could be valid: (1) by seller of a business not to compete with the buyer in such a way as to derogate from the business sold; (2) by a retiring partner not to compete with the firm; (3) by a partner pending the partnership not to do anything to interfere with the business of the firm; (4) by the buyer of property not to use it in competition with the business retained by the seller; (5) by an assistant, servant, or agent not to compete with his master after the expiration of his time of service; (6) to protect a business from being hurt by confidential information. These exceptions were meant to help the covenantee enjoy the legitimate fruits of the contract.

-A covenant not to compete is basically price protection and is suspicious right off the bat as a violation of public policy.

Cases:

Derico v. Duncan: P Derico took out a loan with D Duncan who had not obtained the proper license. P said this made the loan null and void. Under Alabama law, if a statute was merely to provide revenue a violation would not void a contract. If, however, the statute was for public benefit, a contract made in violation of it would void the contract. The court held that the code was for consumer protection so the contract was void and unenforceable as a matter of public policy.

Karlin v. Weinberg: P Karlin sued to enforce a covenant not to compete geographically after D Weinberg left P’s medical practice. Was a post-employment restrictive covenant ancillary to an employment contract between physicians per se unreasonable and hence unenforceable? D said restrictive covenants are per se unreasonable for attorneys and should be for doctors as well. The court disagreed. It said P had an interest in protecting his relationship with patients, it wasn’t injurious to the public and it wasn’t like lawyers. The court refused to call it per se unreasonable and said on remand the trial court should consider whether it protected the legitimate interests of the employer, imposes no undue hardship on the employee and is not injurious to the public. The covenant couldn’t last too long, it couldn’t be for too large an area and it couldn’t restrict the employee from engaging in activities not in competition. It also couldn’t lead to a shortage of physicians in the area.

Wrinkles:

-Lawyers cannot have covenants not to compete against their former partners unless it’s at retirement or as part of a settlement between private parties.

-Typically with contracts you just look at the interests of the parties but with public policy you look elsewhere as well.

-A covenant not to compete is the type of clause that survives other clauses therefore if the contract is defunct the covenant not to compete could still live on.

Policy:

-We don’t want to allow private parties to use the machinery of the law to enforce certain types of contracts.

-By the same token, we don’t want to make parties private attorneys general who can just void contracts with the help of the state.

-The middle ground is to void the contract but not give a party a windfall. Also, courts don’t generally like to void.

-Sometimes courts will refuse to void contracts that violate statutes because that would really doubly reward a plaintiff who hasn’t suffered because of the violation and is just looking to get out of the contract after enjoying its benefits.

-The social interest in promoting the marketability of property and goodwill of existing business is the primary reason for enforcing ancillary restraints, and it is balanced against the preservation of competition.

-The Karlin court approves of the blue pencil theory of paring down covenants not to compete to the aspects that are reasonable. The danger with this is that employers will draw broad covenants knowing that if they are challenged the court will just edit them. Blake says courts should refuse to honor overly broad covenants at all.

IV. JUSTIFICATION FOR NONPERFORMANCE

A. MISTAKE

Relevant Rules

Restatement §152

When Mistake of Both Parties Makes a Contract Voidable

(1) Where a mistake of both parties at the time a contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party unless he bears the risk of the mistake under the rule stated in §154.

(2) In determining whether the mistake has a material effect on the agreed exchange of performances, account is taken of any relief by way of reformation, restitution or otherwise.

Restatement §153

When Mistake of One Party Makes a Contract Voidable

Where a mistake of one party at the time a contract was made as to a basic assumption on which he made the contract has a material effect on the agreed exchange of performances that is adverse to him, the contract is voidable by him if he does not bear the risk of the mistake under the rule stated in §154, and 

(a) the effect of the mistake is such that enforcement of the contract would be unconscionable, or

(b) the other party had reason to know of the mistake or his fault caused the mistake.

Restatement §154

When a Party Bears the Risk of a Mistake

A party bears the risk of a mistake when

(a) the risk is allocated to him by agreement of the parties, or

(b) he is aware, at the time the contract is made, that he has only limited knowledge as sufficient, or

(c) the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so.

Restatement §157

Effect of Fault of Party Seeking Relief

A mistaken party’s fault in failing to know or discover the facts before making the contract does not bar him from avoidance or reformation under the rules stated in this Chapter, unless his fault amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.

Restatement §158

Relief Including Restitution

(1) In any case governed by the rules stated in this Chapter, either party may have a claim for relief including restitution under the rules stated in §§240 and 376.

(2) In any case governed by the rules stated in this Chapter, if those rules together with the rules stated in Chapter 16 will not avoid injustice, the court may grant relief on such terms as justice requires including protection of the parties’ reliance interests.

Elements:

-This doctrine allows people to get out of deals that are extremely bad, and the circumstances have to be so strong they overcome the overarching values of contract law.

-This is an even farther reach doctrinally than unconscionability.

-A contractual mistake is a belief that is not in accordance with the facts.

-A mistake has to be a fact in existence at the time the contract was made, not one that cropped up later, of which neither party was aware.

-The theory of mistake is rescission so compensatory damages are not available.

-An “as is” clause can (but doesn’t have to) prevent buyers from obtaining relief in equity for their mistake. It’s similar to the UCC’s take in 2-316(3)(a) with “as is” clauses and implied warranties.

-Boilerplate also may not be enough to shift the risk of mistake.

-When the mutual mistake consists of the failure of the written contract to incorporate the actual agreement, reformation of the contract is the usual remedy.

-Wil-Fred’s four-part test for mutual mistake: 1. must be a material feature of the contract; 2. occurred notwithstanding reasonable care; 3. of such grave consequences enforcement would be unconscionable; 4. the other party can be placed in the status quo.

-The burden is on the party seeking rescission to prove its case.

-Courts used to only grant rescission for clerical errors and not for mistakes in judgment, but more recently courts have been less inclined to make the fact-judgment distinction.

-Typically, a unilateral mistake must be non-negligent, but this requirement can be relaxed when the proof of mistake is strong and enforcement would be devastating to the mistaken party.

Cases:

Lenawee v. Messerly: After an apartment rental property was sold, the county board of health condemned it because of an inadequate sewage system. It wasn’t impossible to use the property as intended, but it was economically infeasible. Neither buyer nor seller knew the sewage system was inadequate. Could the contract be voided on mutual mistake and failure of consideration? The court said no. There was an integration clause that said purchaser agreed to accept the property in its present condition. The court said there was a mutual mistake. However, it found “that the inexact and confusing distinction between contractual mistakes running to value and those touching the substance of the consideration serves only as an impediment to a clear and helpful analysis for the equitable resolution of cases in which mistake is alleged.” The court said it was better to look on a case-by-case basis, and here it was a mistake by two equally innocent parties. The “as is” clause was sufficient allocation of risk to the buyers that they could bear it.

Wil-Fred’s v. Metropolitan Sanitary District: P Wil-Fred sued for preliminary injunction and rescission after it screwed up a bid (because of a subcontractor’s mistake) for a job for D Metropolitan Sanitary District. If the bid were enforced, P would suffer a blow, and its sub would go bankrupt. Could P rescind because of unilateral mistake? The court said yes. In Illinois, for rescission four things were needed: that the mistake relate to a material feature of the contract, that it occurred despite the exercise of reasonable care, that it was of such grave consequence enforcement would be unconscionable and that the other party could be placed in the status quo. The court felt P met these standards (D had not relied on the bid, etc). 

Wrinkles:

-In Sherwood v. Walker, the barren cow case, the court permitted rescission because the mistake went to the substance of the agreement. The mistake was not about the quality of the animal but its very essence. She was not a barren cow, and if the seller had known he never would have sold her.

-Mutual mistake is often used to overturn releases or settlement agreements. Typically, someone will settle a personal injury claim and then realize he was hurt much worse. The Washington court came up with a three-part test for this: 1. if the person signed the release without knowing he was injured, the release could be avoided on mutual mistake; 2. when the person signed the release knowing he had been injured, he assumed the risk the condition might worsen; 3. if the person signed the release knowing he had been injured, he could not later avoid the release because he did not know the extent.

-Seeking an injunction can be a positive move strategically if it preserves the equities at the optimal time for you.

Policy:

-Courts are generally resistant to the suggestion that contractual obligations can be avoided just because of unforeseen circumstances.

-Sometimes parties can get out of mistakes when their knowledge is limited, but isn’t knowledge always limited?

-Scott’s not necessarily a fan of mistake because contracts are all about allocations of risk. You make your best estimate, and you take your chances.

B. IMPOSSIBILITY, IMPRACTICABILITY AND FRUSTRATION OF PURPOSE

Relevant Rules

Restatement §261

Discharge by Supervening Impracticability

Where, after a contract is made, a party’s performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or the circumstances indicate the contrary.

Restatement §262 

Death or Incapacity of Person Necessary for Performance

If the existence of a particular person is necessary for the performance of a duty, his death or such incapacity as makes performance impracticable is an event the non-occurrence of which was a basic assumption on which the contract was made.

Restatement §263

Destruction, Deterioration or Failure to Come into Existence of Thing Necessary for Performance

If the existence of a specific thing is necessary for the performance of a duty, its failure to come into existence, destruction or such deterioration as makes performance impracticable is an event the non-occurrence of which was a basic assumption on which the contract was made.

Restatement §264 

Prevention by Governmental Regulation or Order

If the performance of a duty is made impracticable by having to comply with a domestic or foreign governmental regulation or order, that regulation or order is an event the non-occurrence of which was a basic assumption on which the contract was made.

Restatement §265

Discharge by Supervening Frustration

Where, after a contract is made, a party’s principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary.

Restatement §272

Relief Including Restitution

(1) In any case governed by the rules stated in this Chapter, either party may have a claim for relief including restitution under the rules stated in §§240 and 377.

(2) In any case governed by the rules stated in this Chapter, if those rules together with the rules stated in Chapter 16 will not avoid injustice, the court may grant relief on such terms as justice requires including protection of the parties’ reliance interests.

UCC 2-613

Casualty to Identified Goods

Where the contract requires for its performance goods identified when the contract is made, and the goods suffer casualty without fault of either party before the risk of loss passes to the buyer, or in a proper case under a “no arrival, no sale” term (Section 2-324) then

(a) if the loss is total the contract is avoided; and

(b) if the loss is partial or the goods have so deteriorated as no longer to conform to the contract the buyer may nevertheless demand inspection and at his option either treat the contract as avoided or accept the goods with due allowance from the contract price for the deterioration or the deficiency in quantity but without further right against the seller.

UCC 2-614

Substituted Performance

(1) Where without fault of either party the agreed berthing, loading, or unloading facilities fail or an agreed type of carrier becomes unavailable or the agreed manner of delivery otherwise becomes commercially impracticable but a commercially reasonable substitute is available, such substitute performance must be tendered and accepted.

(2) If the agreed means or manner of payment fails because of domestic or foreign governmental regulation, the seller may withhold or stop delivery unless the buyer provides a means or manner of payment which is commercially a substantial equivalent. If delivery has already been taken, payment by the means or in the manner provided by the regulation discharges the buyer’s obligation unless the regulation is discriminatory, oppressive or predatory.

UCC 2-615

Excuse by Failure of Presupposed Conditions

Except so far as a seller may have assumed a greater obligation and subject to the preceding section on substituted performance:

(a) Delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs (b) and (c) is not a breach of his duty under a contract for sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid.

(b) Where the causes mentioned in paragraph (a) affect only a part of the seller’s capacity to perform, he must allocate production and deliveries among his customers but may at his option include regular customers not then under contract as well as his own requirements for further manufacture. He may so allocate in any manner which is fair and reasonable.

(c) The seller must notify the buyer seasonably that there will be a delay or non-delivery and, when allocation is required under paragraph (b), of the estimated quota thus made available for the buyer.

Elements:

-These three doctrines involve changes in circumstances that occur between the making of the contract and the time set for performance, although sometimes the circumstances existed but weren’t discovered until later.

-The earliest to evolve was impossibility of performance. It grew up out of a background of looking at contracts in terms of strict liability. 

-Taylor v. Caldwell was the first chink in this wall of strict liability and is regarded as the fountainhead of modern impossibility. Caldwell was absolved from liability for renting a concert hall after it burned down.

-Old-time impossibility required a showing of literal impossibility. Not “I can’t do it,” but “nobody could do it.”

-Impossibility is in §§262, 263 and 264 and 2-613, impracticability is in §§261 and 266 and frustration is in §§265 and 266.

-Three-part test for frustration of purpose: 1. the purpose frustrated by the supervening event must have been the principal purpose of the party making the contract; 2. the frustration must be substantial; 3. the frustrating event must be a basic assumption of the contract.

-Impracticability and frustration of purpose are different doctrines, but the elements are nearly identical: 1. substantial reduction of the value of the contract; 2. because of the nonoccurrence of an event, the occurrence of which was a basic assumption of the contract; 3. without the party’s fault; 4. the party seeking relief does not bear the risk of that occurrence either under contract language or surrounding circumstances.

-Impracticability and frustration of purpose will seldom be granted when one party simply uses them to get out of a contract that has become less profitable.

-Natural disaster and war are seldom grounds for relief under these doctrines.

-When a person or thing is necessary for performance, death or destruction, can excuse performance on impracticability.

-Courts tend to require that the event was unforeseen or unforeseable because if a party could have foreseen it they could have contracted for protection against it. However, foreseeability does not prevent relief.

-In impracticability caused by government action, the courts have been more willing to grant relief--to buyers as well as sellers.

-Market conditions are not among the basic assumptions upon which contracts are made.  

Cases:

Karl Wendt v. International Harvester: D IH was losing money so it sold the business and the buyer cut P Karl Wendt, a dealer, off. D said it could not fulfill the dealer contract because of impracticability. Is a sharp downturn in the market impracticability? The court said no because it did not change any of the basic assumptions of the contract. To do so would change the assumption of risks as meted out in the contract and financial losses are not enough to justify impracticability. The court also found no frustration of purpose. The court also refused to find an implied term that the contract was of limited duration because this would place all the risk on the dealer.

International Minerals & Chemical v. Llano: P IMC sought a declaratory judgment to excuse it from its obligation to pay for natural gas under a contract with D Llano. Because of a change in environmental regulations, P no longer used as much natural gas under its take or pay contract and was pleading impracticability. The court held that force majeure did not qualify because even if P couldn’t take it could pay. However, performance could be excused in order to comply with government regulations. The court said this was a matter of policy because it wanted people to comply with government regulations and as a matter of law the government policy need not be explicitly mandatory to cause impracticability.

Wrinkles:

-The Restatement says these defenses should be decided as a matter of law.

-You can’t always seek an impracticability defense in the refuge of cooperating with the government. You can’t induce the government to mandate something just so you can get out of a contract.

Policy:

-Posner thinks impracticability and frustration should be applied to assign the risk to the superior risk bearer--the person who can prevent the event from occurring or who can more easily insure against it.

-Should a court be able to impose adjustment of the contract in the face of impracticability? Speidel said the advantaged party has the obligation to negotiate in good faith and at a maximum should have a legal duty to accept an equitable adjustment. Hillman said the supplier planned to perform a planned agreement and can be held to it and that courts lack the expertise to determine what kind of relief should be granted.

-Courts are not likely to say you have a right to make money on a contract.

-Not giving an easy out to parties to impracticability forces them to think more about the risks beforehand.

-Should we force a company to go into bankruptcy before we release it from an onerous contract? Particularly when some companies go into bankruptcy specifically to get out of contracts.

-Again, when looking at who should bear the loss, it’s important to take into consideration which party can better insure itself.

C. MODIFICATION

Relevant Rules

Restatement §73

Performance of a Legal Duty

Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what was required by the duty in a way which reflects more than a pretense of a bargain.

Restatement §89

Modification of Executory Contract

A promise modifying a duty under a contract not fully performed on either side is binding

(a) if the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made; or

(b) to the extent provided by statute; or

(c) to the extent that justice requires enforcement in view of material change of position in reliance on the promise.

UCC 2-209

Modification, Rescission and Waiver

(1) An agreement modifying a contract within this Article needs no consideration to be binding.

(2) A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded, but except as between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party.

(3) The requirements of the statute of frauds section of this Article (Section 2-201) must be satisfied if the contract as modified is within its provisions.

(4) Although an attempt at modification or rescission does not satisfy the requirements of subsection (2) or (3) it can operate as a waiver.

(5) A party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver.
Elements:

-Under the common law one-sided modifications of existing contracts are regarded as presumptively improper and are seldom enforced.

-The pre-existing duty rule is that you cannot modify a contract without modification.

-An important exception to the preexisting duty rule is the unanticipated duties rule.

-The Restatement also has an exception for modifying with the possibility that the modification will induce a material change of position so that injustice will result if enforcement is not forthcoming.

-If you don’t agree with the modification you better put the other party on notice.

Cases:

Alaska Packers’ v. Domenico: The workers were going to Alaska to work for the summer, but when they got there they demanded higher wages. The company promised them higher wages but then reneged saying the original modification was without consideration. The court agreed under old-style contract doctrine because there was no new benefit for the new pay.

Schwartzreich v. Bauman-Basch: P Schwartzreich entered a deal with D Bauman-Basch to make coats and caps. He signed a new contract with a raise, but did this new contract make the old one null or simply modify it. If a contract is modified it needs new consideration, but if a new contract is done the mutual promises are consideration enough. Otherwise, parties could never make a new contract unless the terms included an additional benefit. The court said it was an express revision and a new contract. 

United States ex rel. Crane Co. v. Progressive Enterprises: P Crane sold machine to D Progressive. D advised that it was accepting at a higher price than that agreed on, and P accepted the shipment but just paid the whole price. Under the UCC a modification needs no consideration to be binding, and D constructively assented. The seller must be at least put on notice that the higher price has not been agreed to. D was held to the higher price.

Wrinkles:

-Good faith and duress can be used against a coerced modification.

-The SoF applies to modifications.

Policy:

-Posner agreed with Alaska Packer’s because it assured prospective contract parties that when they stepped into a contract they were not stepping into a trap and this promotes efficient allocation of resources.

-You can put another party on notice that you’re not agreeing to their modification, but you’re essentially buying yourself a litigation.

-The drafters of the Code realized that contract modifications are basically an everyday affair. The danger is policing people who abuse this privilege.










