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I.
Statute of Frauds


A.
Generally



1.
Statutes of frauds are legislative‑‑usually cover:




a.
Marriage contracts




b.
Real estate transactions





(1)
sales of land





(2)
easements, mortgages and leases




c.seq level4 \h \r0 
Guarantees




d.
Contracts not capable of performance within one year





(1)
Is performance with a year possible




(2)
Fact that contract may be terminated within a year is irrelevant




e.seq level4 \h \r0 
Sales of goods over $500



2.seq level3 \h \r0 
SOF is a formality requirement; not a substitute for consideration



3.
The signed writting must include the essential terms of the contract



4.
Signature is a symbol of authenticity; where the writting is unsigned, proof must be submitted that D acquiesed to the writing (R2d 134)



5.
There is no mutuality requirement; acquiesence need only be indicated by the party against whom enforcement is sought ("party to be charged").



6.
Intent behind the existence of the writing is irrelevant. (See R2d 133)



7.
Defendant will plead the SOF as an affirmative defense


B.seq level2 \h \r0 
POLICY



1.
Benefits of SOF (see p. 375)




a.
Chanelling function‑‑"chanells" transactions into writing




b.
Fullfils cautionary and evidentiary functions of consideration





(1)
True where intent behind the existence of the writing is irrelevant?



2.seq level3 \h \r0 

seq level4 \h \r0 
Detriments:




a.
Legislation is either overinclusive or underinclusive in certain cases




b.
SOF may act as a trap for the unwary



3.seq level3 \h \r0 
Balance:  injustice of enforcing a possibly fraudulent claim vs. injustice of refusing to enforce an honest claim


C.seq level2 \h \r0 
Basic test



1.
Does the SOF apply?



2.
Is the writing sufficient?



3.
Do other factors (performance, reliance, etc.) constitute an exeption to the SOF?


D.seq level2 \h \r0 
Scope and Sufficiency of Memorandum



1.
Memorandum may consist of several writings (R2d 131)




a.
One of the writings must be signed




b.
Sufficient connection between the papers is established by a reference in them to the same subject matter or transaction




c.
Oral testimony is allowed to show the connection between the documents and to show the connection between the documents and to establish the acquiescence of the party to be charged to the contents of the one unsigned (Crabtree at 357).





(1)
Danger of fraud is minimal because none of the terms is supplied by parol.



2.seq level3 \h \r0 

seq level4 \h \r0 
But NY has limited Crabtree (361)




a.
Signed writing must establish contractual relationship between parties




b.
Unsigned writing, on its face, must refer to the same transaction



3.seq level3 \h \r0 
Memorandum may be made at any time before or after the contract is formed (R2d 136)



4.
Both Restatement and UCC have a "lenient" view of what constitutes a writing or a signature (362)


E.seq level2 \h \r0 
How detailed must the writing be?



1.
Buyer



2.
Seller



3.
Object



4.
Price



5.
Quantity



6.
Time of delivery


F.seq level2 \h \r0 
Part Performance and Promissory Estoppel



1.
Part performance exception to SOF exists only in equity (Winternitz at 366)



2.
Equitable relief is relief of last resort; it will not be granted where compensation will suffice



3.
Limitations on equitable relief provide protection against fraud.




a.
Equitable relief is the exception




b.
Limitation of remedy to specific enforcement proves that litigating party is not looking for the quick buck.



4.seq level3 \h \r0 
R2d 129 (Exception to SOF w/r/t real property)




a.
Reasonable reliance on the contract




b.
Reasonable reliance on the continuing assent of the party against party to be charged




c.
Change in position such that injustice can be avoided only be specifc enforcement



5.seq level3 \h \r0 
Most courts accept transfer of possession of the property coupled with the making of valuable improvements as sufficient part performance. (370)



6.
Cardozo:  Performance must be "unequivocally referable" to the alleged oral agreement. (370)



7.
See, also R2d 139 (ENFORCEMENT by virtue of action in reliance)




a.
Promise which the promisor should reasonable expect to induce action or forbearance on the part of the promisee or a third person




b.
actual inducement of action or forbearance




c.
injustice can be avoided only be enforcement




d.
--can be enforced, enforcement to be limited as justice requires.




e.
RELEVANT CIRCUMSTANCES





(1)
Availability and adequacy of other remedies






(a)
cancellation






(b)
restitution





(2)seq level5 \h \r0 
definite and substantial character of the action or forbearance in relation to the remedy sought





(3)
extent to which the action or forbearance corroborates evidence of the making and terms of the promise; or the making and terms are otherwise established by clear and convincing evidence





(4)
reasonableness of the action or forbearance





(5)
extent to which action or forbearance was forseeable by the promisor



8.seq level3 \h \r0 

seq level4 \h \r0 
Think of action or forbearance in promissory estoppel as fulfilling the evidentiary function of SOF.



9.
Land is unique.



10.
Promissory Estoppel not appropriate for awarding damages in real estate contracts.  ***



11.
Where P has rendered partial performace to D pursuant to a contract unenforceable because of the SOF, the court will ordinarily grant P a remedy in restitution for the reasonable value of that partial performance. (380)‑‑think unjust enrichment.



12.
Malicious interference with contractual relationship




a.
A third party who, without legal justification, intentionally interferes with the right of a party to a contract, or induces a breach thereof, is liable in tort to the injured contracting party.


G.seq level2 \h \r0 

seq level3 \h \r0 
UCC Statute of Frauds



1.
UCC 2-201(1)




a.
Contract for the sale of goods over $500 must be in a signed (1-201(39)) writing sufficient to indicate that a contract for sale has been made between the parties




b.
A writing is not insufficient because it omits or incorrectly states a term agreed upon




c.
Contract is not enforceable beyond the quantity of goods shown in such a writing



2.seq level3 \h \r0 
UCC 201(3)‑‑exceptions to SOF




a.
Specially manfactured goods





(1)
Manufacture of a prototype has been found not to constitute a substantial beginning of performance (394)




b.seq level4 \h \r0 
Admission by party to be charged that a contract for sale was made‑‑limted to Quantity admitted




c.
Payment made and accepted or goods received and accepted





(1)
Partial performace can validate the contract only for the goods which have been accepted or for which payment has been made and accepted





(2)
Where good is unapportionable, partial payment of the good's price may validate contract for the entire good (392)



3.seq level3 \h \r0 

seq level4 \h \r0 
Three requirements for a UCC memorandum




a.
Writing must evidence a contract for the sale of goods




b.
Writing must be signed‑‑a word which includes any authentication whcih identifies the party to be charged




c.
Writing must specify a quantity



4.seq level3 \h \r0 
Where writing concerns output or requirements contracts, courts have permitted enforcement so long as the term requirements or output (or equivalent) appears in the writing



5.
The intent of the drafters of 201 was to move in the direction of more enforceability by increasing the extent to which informal business practices could be reflected in judicial decisions under the statute. (391)

II.seq level1 \h \r0 

seq level2 \h \r0 
Meaning of the agreement


A.
Prinicples of Interpretation



1.
Subjective




a.
Raffles ("Peerless" case)





(1)
If no meeting of the minds, then no contract





(2)
Celebrates individual autonomy





(3)
Policy problems‑‑high transactions costs



2.seq level3 \h \r0 

seq level4 \h \r0 
Objective




a.
Reasonable person standard




b.
Has nothing to do with what the parties intended




c.
policy





(1)
No corroborative evidence necessary





(2)
Lowers transactions costs





(3)
May allow an interpretation that neither party intended



3.seq level3 \h \r0 

seq level4 \h \r0 
Modified objectivist view (R2d 201)




a.
Where both parties agree on an unreasonable meaning‑‑unreasonable meaning governs




b.
Where both parties differ‑‑courts look to which party had reason to know of the other party's interpretation




c.
In deciding whether either party had reason to know the meaning of the other a court should look to preliminary negotiations, trade usage, and course of dealing between the parties (See, R2d 202)




d.
If neither party had reason too know of the other's interpretation, no contract exists (R2d 201(3); 417)



4.seq level3 \h \r0 
Draftsman bears the burden of ambiguity (R2d 206)




a.
Assumes that draftsman "chose" the words at issue (See, Joyner v. Adams at 421)




b.
Has great weight where parties had disparate bargaining power



5.seq level3 \h \r0 
Other maxims (see confucious say at 422-423)




a.
Words of a feather flock together




b.
A contract that says one thing does not say something else




c.
Preferred interpretation finds a contract to exist




d.
Ambiguites are construed against the drafter




e.
Words are contrued in relation to the entire contract




f.
Words are to give effect to the underlying purpose of the parties



6.seq level3 \h \r0 
New-comer to the trade-‑"when one of the parties is not a member of the trade or other circle, his acceptance of the standard must be made to appear by proving either that he had actual knowledge of the usage or that the usage is so generally known in the community that his actual individual knowedge of it may be inferred." (Frigaliment at 426)



7.
[Note that Frigalment is a pre UCC case]



8.
Courts often state that the "plain meaning" of the language should govern and that extrinsic evidence is admissible only if the court concludes that the contract is ambiguous. (430)‑‑commentators say this rule sucks.



9.
Modern theory of interpretation requires court to examine all relvant circumstances




a.
Preliminary negotiations




b.
Communications between the parties




c.
UCC 1-205‑‑trade usage



10.seq level3 \h \r0 
Modern view is that administrative definitions are not dispositive



11.
Law prefers a "reasonable" construction of the agreement (R2d 203(a))



12.
SETTLEMENTS AND RELEASES ARE HIGHLY FAVORED IN THE LAW


B.seq level2 \h \r0 
Satisfactory Performance clauses



1.
Morin (GM aluminum siding case)




a.
Satisfaction provision was not expressly bargained for



2.seq level3 \h \r0 
R2d 228‑‑Satisfaction clauses are subject to a reasonable standard when it is practicable to determine whether a reasonable person in the obligor's position would be satisfied




a.
Comment a:  subjective standard should be used where the agreement leaves no doubt that it is only honest dissatisfaction that is meant and no more.




b.
Comment b:  subjective standard should be applied more freely to third party satisfaction clauses (i.e. architect or engineer) at 438




c.
POLICY:  Reasonableness is read into a contract not to protect the weaker party but to approximate what the parties would have expressly provided with respect to a contingency that they did not foresee



3.seq level3 \h \r0 
Even subjective standard is subject to requirement of good faith (439)



4.
UCC & Satisfactory performance (439)‑‑not much here




a.
1-203‑‑Obligation of good faith




b.
1-201(19)‑‑Honesty in fact in the conduct or transaction concerned.


C.seq level2 \h \r0 

seq level3 \h \r0 
Adhesion Contracts



1.
Generally




a.
"Take it or leave it" basis




b.
Standardized form drafted by superior party




c.
Substantial inequality in bargaining power



2.seq level3 \h \r0 
C & J Fertilizer



a.
Standardized form contracts are never read by the party who adheres to them.  In such situations, the proponent of the form is free to dictate terms most advantageous to himself (442).




b.
Doctrine of "reasonable expectations" (444)‑‑has been applied only to insurance contracts





(1)
Adhesion contract





(2)
Unreasonable terms





(3)
POLICY:  Transactions costs‑‑although painstaking review of the contract may give rise to the terms, parties should not be able to work unfavorable terms upon others by raising information costs





(4)
Goes beyond simply ambiguous terms




c.seq level4 \h \r0 
Court also could have used doctrine of ambiguity




d.
What should the insurance company do now?





(1)
Read terms to purchasers





(2)
Use plain english





(3)
Require separate initialing





(4)
Raise costs





(5)
Do nothing



3.seq level3 \h \r0 

seq level4 \h \r0 
R2d 211 coment f:  A party who adheres to the other party's standard terms does not assent to a term if the other party has reason to believe that the adhering party would not have accepted the agreement if he had known that the agreement contained the particular term . . . The rule is closely related to the policy against unconscionable terms and the rule of interpretation against the draftsman.



4.
Standardized forms with absence of bargaining over terms may be the first step toward unconscionability doctrine, which goes beyond interpretation to a judicial imposition of terms different from those articulated in the contract form.



5.
Where adhesion contracts are the norm, regulation may be appropriate



6.
Adhesion contracts are read strongly against the drafter



7.
Where general terms are in conflict with specific terms, specific terms should govern


D.seq level2 \h \r0 
Parol Evidence Rule



1.
Generally




a.
Like SOF, parol evidence is a rule of exclusion





(1)
compliance with it does not constitute grounds for admission





(2)
failure to comply constitutes grouds for exclusion




b.seq level4 \h \r0 
Evidence at issue must also be relevant.




c.
Parol is not a rule of evidence, but of substantive law‑‑even though not objected to at trial, evidence admitted against parol may be challenged upon appeal.




d.
R2d 209-218




e.
UCC 2-202




f.
POLICY





(1)
Contract as an instrument intended to embody the entire agreement of the parties





(2)
Writing provides certainty





(3)
Writen word is more reliable than "the uncertain testimony of slippery memory"





(4)
Juries are not to be trusted‑‑Jurors might be simpathetic to oral evidence from "disadvantaged parties"




g.seq level4 \h \r0 
Applicability of parol evidence rule is a matter of law





(1)
Some have argued that where underlying question is whether the parties' intent was for the contract to embody the entire agreement, such a question is a question of fact and should be submitted to the jury.




h.seq level4 \h \r0 
Parol evidence rule's effect has waned as trust in juries has grown.  The rule may be overbroad in limiting testimony.




i.
Handful of cases have used promissory estoppel‑‑promisee detrimentally relied on promises not contained in the writing‑‑in order to allow recovery (476).



2.seq level3 \h \r0 
Classical Principles




a.
Key question is whether the entire agreement is contained in the writing; Is the writing "fully integrated"




b.
Court looks to the face of the document to determine whether the agreement is fully inegrated or complete on its face.





(1)
If it is, no parol evidence is allowed, even where the contract is silent (455)




c.seq level4 \h \r0 
Merger clause:  statement that a contract is fully integrated.  Classical view gives a merger clause full effect.  It is dispositive.




d.
Classical exceptions to parol evidence





(1)
Agreements incomplete on their face





(2)
Evidence which explains the meaning of the terms; but first the terms must be found to be ambiguous





(3)
Evidence of fraud in the inducement





(4)
Reformation (i.e. typographical errors)






(a)
Generally requires clear and convincing evidence





(5)seq level5 \h \r0 
Colateral agreements‑‑agreements "separate" from the contract at issue






(a)
Test is one of subject matter‑‑analagous to CNOF in procedure.



3.seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 
Modern Principles




a.
Partial integration (R2d 213; UCC 2-202)





(1)
Writing cannot be contradicted by inconsistent terms





(2)
Writing can be supplemented by parol evidence of consistent additional terms






(a)
R2d 216







i)
A term that may be naturally excluded from the writing







ii)
A term agreed to for separate consideration






(b)seq level6 \h \r0 
UCC 2-202(b)







i)
Term should be excluded only where they would have certainly been included in the contract if agreed to




b.seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 
Interpretation:  Modern courts will admit parol evidence for explanatory purposes, even if the writing on its face is not ambiguous, to show that the language has special meaning (R2d 214)




c.
Other modern exceptions





(1)
Agreements made after the execution of the writing





(2)
Evidence that the effectiveness of the agreement was subject to an oral condition precedent





(3)
Evidence of duress, undue influence, incapacity, mistake, or illegality (R2d 214(d))




d.seq level4 \h \r0 
Well skilled advocacy





(1)
Is the writing only a partial agreement of the terms





(2)
Judges have great latitude‑‑legal realism




e.seq level4 \h \r0 
Hershon at 461 (Poor draft of release provision)





(1)
Unlike C & J Fertilizer because both parties had equal bargaining power.





(2)
Where contractual terms are unambiguous, resort to extrinsic evidence is barred.






(a)
Extrinsic evidence may be initially entered to demonstrate that the term is ambiguous






(b)
Such evidence may not contradict the clear meaning of the words at issue






(c)
POLICY







i)
Certainty







ii)
Finality







iii)
Releases should be given broad effect





(3)seq level5 \h \r0 

seq level6 \h \r0 
DISSENT






(a)
Extrinsic evidence may be used to identify a contractual ambiguity






(b)
Such evidence may contradict the "clear" meaning of the words






(c)
POLICY







i)
Gives effect to the purpose/intent of the parties







ii)
Narrowing exceptions to parol evidence rule will not give additional incentives to parties such as the ones involved in the instant case





(4)seq level5 \h \r0 

seq level6 \h \r0 
Difference between the Majority and the Dissent illustrates the debate over the purpose behind the Parol evidence rule.  What is the best indicator of the parties intent‑‑writen word or surrounding circumstances?




f.seq level4 \h \r0 
Commentators disagree as to whether or not court may hear extrinsic evidence to decide whether an agreement is partially or fully integrated.





(1)
But see, R2d 210, comment b:  A writing cannot of itself prove its own completeness.



4.seq level3 \h \r0 

seq level4 \h \r0 
UCC Application (2-202)




a.
Parole evidence may be used to supplement a writing under the U.C.C.





(1)
Evidence gives the writing context




(2)
Different trades operate differently





(3)
Set of vocabulary of the trade forms a web which encompasses the writing





(4)
WHAT IS THE RELEVANT SCOPE OF THE TRADES TO BE USED?




b.seq level4 \h \r0 
Nanakuli Paving (476)





(1)
Parties can be bound by a usage common to the place they are in business, even if it is not the usage of their particular vocation or trade (481).





(2)
Usages in the vocation or trade in which they are engaged or of which they are or should be aware give particular meaning to and supplement or qualify terms of an agreement.





(3)
Persons who should be aware of the trade usage doubtless include those who regularly deal with members of the relevant trade (482).





(4)
The practice must have "such regularity of observance as justify an expectation that it will be observed"






(a)
Expert testimony





(5)seq level5 \h \r0 
Usage and dealing evidence may override express terms (487 n.44) [citing White and Summers] 




c.seq level4 \h \r0 
Code seems to require that members of the trade have total knowledge of trade pratices (usage of trade)




d.
Should the actor have known about trade practice?





(1)
course of dealing





(2)
course of performance




e.seq level4 \h \r0 
Hierarchy of parties' intent





(1)
Express terms of the contract





(2)
Course of performance (2-208)





(3)
Course of dealing (1-205)





(4)
Usage of trade (1-205)




f.seq level4 \h \r0 
UCC 2-202‑‑Can the parol evidence be reasonably reconciled with the express terms of the contract (i.e. the "pussyfooting" going on in Nanakuli)





(1)
Was the writing intended to be the complete agreement?




g.seq level4 \h \r0 
Should gap-filling terms be allowed to be waived?





(1)
Yes, but not by boilerplate, adhesion, or by similar deception.

III.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
Implied terms of the agreement


A.
Generally



1.
Implied in fact




a.
What the parties did or would have agreed to




b.
POLICY:  Furthers parties' intent



2.seq level3 \h \r0 
Implied in law




a.
Implied for reasons of public POLICY




b.
May act contrary to parties intent



3.seq level3 \h \r0 
UCC and implied terms




a.
Many "off the rack" fillers





(1)
Place of delivery 2-308





(2)
Time of payment 2-310





(3)
Risk of loss 2-509





(4)
Buyer's right of inspection 2-513




b.seq level4 \h \r0 
Few inalienable entitlements





(1)
Good faith 1-203





(2)
Limitation of personal injury damages 2-719





(3)
Reasonable notice before termination 2‑309(3)






(a)
I don't agree with this.




c.seq level4 \h \r0 

seq level5 \h \r0 
POLICY‑‑Default rules should reflect the agreement that the parties probably would have made had they bargained over the issue.





(1)
Economic efficiency:  If off the rack terms are the terms most parties would voluntarily choose for themselves, costs of bargaining will be lower because parties will have less to negotiate


B.seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
Wood v. Lucy, "Lady get off your Duff" Gordon (500)



1.
Where interpretation of the terms of a contract are at issue, courts prefer to use an interpretation which results in an enforceable contract



2.
Reasons for finding a contract to exist




a.
Detailed contract




b.
Gordon was the bigger name




c.
Business efficacy



3.seq level3 \h \r0 
The writing was "instinct with an obligation"


C.seq level2 \h \r0 
Modern Principles



1.
Reasonable efforts are now usually implied in fact



2.
"Illusory" promises may reflect a rational bargain; the person making the non-illusory promise is bargaining for the chance to prove that their performance is attractive



3.
UCC 2-306(2)‑‑"Best efforts" implied in exclusive dealings contracts



4.
Exclusive dealings contracts of indefinite duration were problematic under the common law




a.
Lack of consideration




b.
Lack of mutuality of obligation




c.
Void for vagueness of quantity term




d.
In Leibel, court solves this problem by finding the contract to be governed by the U.C.C. because it involved goods (Leibel at 505).



5.seq level3 \h \r0 
Contracts of indefinite duration




a.
Contract of indefinite duration, absent language to the contrary, is terminable at will




b.
Implied term of reasonable notice before termination (Leibel at 504; UCC 2-309(3))





(1)
Analagous to requirement of good faith





(2)
Generally cannot be waived; agreement dispensing with notification is invalid if its operation would be unconscionable





(3)
People enter into indefinate duration contracts do so because of uncertainty




c.seq level4 \h \r0 
Neither party knows which party will have greater bargaining power at any give date




d.
Each party shares reciprocal risk that the other will have more power at any given time.




e.
Where a contract is capable of termination at will, what purpose does the contract serve?





(1)
Sets up framework for continuous transactions‑‑lower transactions costs


D.seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
Implied Obligation of Good Faith



1.
Obligation of good faith operates like a negative injuction, prohibiting certain actions.  It is founded on notions of what the parties thought at the time the contracts was formed



2.
R2d 205‑‑Duty of good faith and fair dealing extends to every contract



3.
UCC 2-103(1)(b)‑‑Merchants must observe reasonable commercial standards of fair dealing in the trade



4.
POLICY behind requirement of good faith (512)




a.
Polices opportunistic behavior




b.
Protects the reasonable expectation of the contracting parties in light of the background practices and customs in which the agreement arose




c.
Protects the benefit of the bargain



5.seq level3 \h \r0 
Eastern Air Lines (513)




a.
Good faith framework





(1)
What is the purpose behind the contract?





(2)
Does the conduct in question frustrate this purpose?




b.seq level4 \h \r0 
Contract is a requirements contract (UCC 2‑306)




c.
Gulf could have used an estimate to limit the variability of Eastern's requirements





(1)
Such an estimate can be reached an the basis of gap filling terms





(2)
Posner has ruled that while over-demand in the face of a stated estimate is actionable, under-demand is not (521)




d.seq level4 \h \r0 
"Fuel freighting" was both a common practice in the industry, and was not objected to by Gulf.




e.
Historically, such contracts were





(1)
Lacking in consideration‑‑buyer's promise was illusory





(2)
Lacking in mutuality‑‑seller was bound, buyer was not





(3)
Void for vagueness‑‑indefinite quantity term




f.seq level4 \h \r0 
Even today, under the UCC, an agreement that does not bind the buyer to buy only from a particular seller is likely to be viewed as invalid (519)




g.
Buyer who attempts to procure its requirements more cheaply elsewhere is clearly acting in bad faith (520)



6.seq level3 \h \r0 
K.M.C. Co.‑‑Lender liability law (522)




a.
In instant case, Irving trust had control of all revenues.  This left KMC with no collateral.




b.
Good faith imposed obligation of reasonable notice before the pulling of a line of credit.




c.
POLICY





(1)
Banks will now make fewer risky loans





(2)
Protects debtor from constructive extortion




d.seq level4 \h \r0 
BUT SEE UCC 1-208 (obligation of good faith has no application to demand instruments, whose very nature permits call at any time with or without reason).


E.seq level2 \h \r0 

seq level3 \h \r0 
Implied Warranties



1.
Warranty constutes a full indemnification of the underlying work; all loses are recoverable; the contractor becomes the virtual insurer of te work performed



2.
Warranties should be conceptualized as "risk shifting instruments"



3.
Warranties are instruments which ferret out information‑‑it is the logical corrolary to caveat emptor (founded on the autonomous individual)



4.
Justifications




a.
Superior knowledge




b.
Superior control of risks



5.seq level3 \h \r0 
Specific justifications for warranty of habitability




a.
Reliance




b.
Superior knowledge of contractor




c.
Significance of the instant chattel (real property)




d.
Superior bargaining power/adhesion contract




e.
Incentive to build safer houses



6.seq level3 \h \r0 
If imposition of warranty is based solely on "reasonable expectations" of the parties, it should be waivable.




a.
Under the UCC, sellers can disclaim implied warranties (See 2-316(3))




b.
Courts are divided concerning waivability of warranty of habitability




c.
Case for waivability may be stronger w/r/t commercial real estate transactions



7.seq level3 \h \r0 
Doe v. Travenol Laboratories, Inc.



a.
Blood shield provisions of state statutes have been used to limit application of warranty to blood products




b.
Possible justifications for not extending warranty to blood products (are these valid?)





(1)
Inability to eliminate risk





(2)
Limited market 





(3)
Liberty interest vs. Property interest



8.seq level3 \h \r0 

seq level4 \h \r0 
Commercial service providers have generally been held liable for breach of warranty



9.
Professional service providers (laywer, doctors, etc.) have only been held to a negligence standard.  Is the distinction valid?




a.
Professional service providers can be distinguished on the basis of the fiduciary responsibility they owe their clients.  The fiduciary responsibility serves as a surrogate for a warranty of quality of service.




b.
A professonal may be held liable for breach of an express promise when one has been made (583).





(1)
Hawkins v. McGee!!





(2)
Sullivan v. O'Connor!!

IV.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
Avoiding enforcement


A.
Minority



1.
Common law‑‑contracts with minors were absolutely void




a.
POLICY:  Protects minors from being taken advantage of



2.seq level3 \h \r0 
EXCEPTION:  Minor is always liable for the reasonable value of necessaries. R2d 12



3.
Some jurisdictions now allow contract to exist at the will of the minor. R2d 14



4.
Other minority rules




a.
Minor is liable for the "use" of the product




b.
Minor is liable for the depreciation of the product



5.seq level3 \h \r0 
Dodson v. Schrader rule (589)




a.
Where the minor has not been overreached in any way and there has been no undue influence, and the contract is a fair and reasonable one, and the minor has actually paid money on the purchase price, and taken and used the article purchased, that he ought not to be permitted to recover the amount actually paid, without allowing the vendor of the goods reasonable compensation for the use of, depreciation, and willful or negligent damage to the article purchased, while in his hands.




b.
If there has been any fraud or imposition on the part of the seller or if the contract is unfair, or any unfair advantage has been taken of the minor inducing him to make the purchase, then the rule does not apply.




c.
POLICY:  balances interest of good-faith vendor against interest of child



6.seq level3 \h \r0 
Should rules concerning minority obligations be left to the legislature?




a.
Look at the complex balancing going on in the Dodson rule




b.
Some states have made certain contracts (e.g. educational loans, savings accounts, etc.) non-voidable (591)


B.seq level2 \h \r0 

seq level3 \h \r0 
Incapacity



1.
Estate of McGovern



a.
In the face of a signed document, court requires clear and convincing evidence of mental incapacity at the time of the signing in order to rescind.





(1)
This is a cognative test.  It goes to the person's understanding of the transaction at hand.



2.seq level3 \h \r0 

seq level4 \h \r0 
R2d 15




a.
Contract is voidable if





(1)
Actor is unable to understand in a reasonable manner the nature and consequences of the transaction; or





(2)
He is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know if his condition




b.seq level4 \h \r0 
Where the contract is made on fair terms and the other party is without knowledge of the mental illness, the power of avoidence is limited to the extent the contract has been or formed or otherwise as justice requries.




c.
The restatement test is a volitional test, it is more flexible than the common law rule because it goes to the beyond mere understanding; it goes to the person's ability to conform his actions to reason.




d.
Does the restatement simply ask judges to examine the fairness of the transaction?



3.seq level3 \h \r0 
Congnative vs. Volitional standard





(1)
Cognative standard favors certainty of dealing





(2)
Volitional standard may be justified by lower transactions costs



4.seq level3 \h \r0 

seq level4 \h \r0 
A person does not have capacity to enter into contracts if the person's perperty is under guardianship (R2d 13).


C.seq level2 \h \r0 
Duress



1.
Early Common law‑‑duress was limited to physical threats (R2d 174)



2.
Alyeska Court recogized economic duress



3.
Now duress centers around the involuntary nature of the transaction (605; R2d 175)




a.
Wrongful acts of the other party with intent to excerbate or cause an absence of free will; and




b.
Absence of an alternative





(1)
Goes to economic hardship to be suffered by non-acceptance of proposed conditions






(a)
Irrepairable injury?






(b)
Ability to cover?




c.seq level4 \h \r0 

seq level5 \h \r0 
Wrongful act is not synonomous with criminal or tortious act, but may simply be wrongful in a "moral" sense (606)





(1)
Bad faith dealing





(2)
Threat of criminal prosecution





(3)
Threat of litigation where underlying claim would be meritless



4.seq level3 \h \r0 

seq level4 \h \r0 
Duress is ground in notions of unjust enrichment and restitutionary principles.



5.
A requirement of both lack of alternative and wrongful act of the other party is economically efficient.  See Posner at 611, discussing ability of actors desperate for cash to engage in binding settlements.


D.seq level2 \h \r0 
Undue influence



1.
R2d 177




a.
Unfair persuasion of a party who is under the domination of the person exercising the persuasion; or




b.
Unfair persuasion by abuse of a fiduciary relationship (persuader is prompting the actor to act in a manner inconsistent with his welfare).




c.
Note how common law requirement of family or confidential relationship has been relaxed



2.seq level3 \h \r0 
Bad faith is not an issue in undue influence claims.  Probative factors include (Odorizzi at 619)




a.
Discussion of the transaction at an unusual or inappropriate time




b.
Consummation of the transaction in an unusual place




c.
Insistent demand that the business be finished at once




d.
Extreme emphasis on untoward consequences of delay




e.
Use of muliple persuaders against a single party




f.
Absence of third-party advisers to the servient party




g.
Statements that there is no time to consult financial advisers or attorneys



3.seq level3 \h \r0 
In jurisdictions that recognize a broad concept of duress, doctrines such as undue influence may be overshadowed, and probative factors in undue influence may be probative to demonstrate both "wrongful" behavior and lack of an available alternative.


E.seq level2 \h \r0 
Misrepresentation and Non-Disclosure



1.
A misrepresentation is a falsity




a.
A statement regarding a fact which is false




b.
A statement which falsely presents an actor's confidence in the information presented




c.
A statement which falsely gives the actor's basis for the fact



2.seq level3 \h \r0 
A contract is voidable if a party's manifestation of assent is induced by either a fraudulent OR a material misrepresentation by the other party upon which the recipient is justified in relying. (R2d 164(1))




a.
Where misrepresentation is made by third party, contract is not voidable where the other party in good faith and without reason to know of the misrepresentation either gives value or relies materially on the transaction. (R2d 164(2))



3.seq level3 \h \r0 
Fradulent misrepresentation simply requries knowledge (R2d 162(1))




a.
knows or believes that the assertion is not in accord with the facts




b.
does not have the confidence that he statesor implies in the truth of the assertion




c.
knows that he does not have the basis that he states or implies for the assertion




d.
POLICY:  Unclean hands



4.seq level3 \h \r0 
Materiality of a misrepresentation exists where it is likely to induce a reasonable person to manifest his assent, or if the maker knows that it would be likely to induce the recipient to do so (R2d 162(2)).




a.
POLICY:  Materially of the statement serves a cautionary function analogous to consideration in contract formation.  Doctrine will encourage representers to ferret out falsities.



5.seq level3 \h \r0 
Scott's guide to misrepresentation




a.
Statement





(1)
Express





(2)
Implied






(a)
true but incomplete statement






(b)
non-disclosure + duty to speak




b.seq level4 \h \r0 

seq level5 \h \r0 
Fact requirement





(1)
When an opinion is a fact (R2d 168)






(a)
Misrepresentation of a state of mind may be actionable (R2d 159; 633)





(2)seq level5 \h \r0 
Exception for puffery




c.seq level4 \h \r0 
Falsity





(1)
Fradulent misrepresentation; OR





(2)
Material misrepresentation




d.seq level4 \h \r0 
Justifyied reliance/inducement





(1)
reasonable for actor to rely; and






(a)
Feduciary relationship






(b)
Expert status






(c)
Particular sucesseptibility of victim (169(c))





(2)seq level5 \h \r0 
actual reliance/causation (but for)





(3)
Probative consideration may be ability of relying parties to ascertain information from other sources/on their own accord



6.seq level3 \h \r0 

seq level4 \h \r0 
When Non-Disclosure is equivalent to an assertion (R2d 161; Hill v. Jones at 634)




a.
Where actor knows that disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation or from being fradulent or material




b.
Where actor knows that disclosure of the fact would correct a mistake of the other party





(1)
as to a basic assumption on which that party is making the contract and if non-disclosure of the fact amounts to a failure to act in good faith and inaccordance with reasonable standards of fair dealing





(2)
as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part.




c.seq level4 \h \r0 
Where the other person is entitled to know the fact because of a relation of trust and confidence between them.



7.seq level3 \h \r0 
Hill v. Jones (634)




a.
Duty to disclose




b.
Materiality of the silence




c.
Does this case establish a duty to inspect?





(1)
Probably not; all elements of R2d 161 require is knowledge.



8.seq level3 \h \r0 

seq level4 \h \r0 
Professor Keeton's probative factors for determining necessity of disclosure (641-642)




a.
Difference in the degree of intelligence of the parties




b.
Relation that the parties bear to each other




c.
The manner in which the information is aquired.




d.
Nature of the fact not disclosed (Goes to discoverability).




e.
General class to which the person who is concealing the information belongs.  Sellers must disclose more than buyers




f.
The nature of the contract itself.  In releases and insurance contracts practically all material facts must be disclosed.




g.
The importance of the fact not disclosed




h.
Any conduct of the person not disclosing something to prevent discovery.



9.seq level3 \h \r0 
Courts should draw a distinction between information that has been casually acquired and information obtained through a deliberate and costly investigation (642).



10.
Should rescission be available for negligent or even innocent non-disclosure?




a.
Several courts have held that person not disclosing must have actual knowledge of undisclosed fact (644; see also R2d 161).



11.seq level3 \h \r0 
Express disclaimers (646)




a.
Disclaimer will not allow a party to benefit from a fraudulent misrepresentation (Hill at 636; 646)




b.
Innocent disclaimer acts as a risk-shifting instrument.


F.seq level2 \h \r0 

seq level3 \h \r0 
Unconscionability



1.
Generally (Williams v. Walker-Thomas at 663)




a.
Absence of meaningful choice (procedural unconscionability); and



b.
Contract terms which are unreasonably favorable to the other party (substantive unconscionability)





(1)
Terms are to be considered in the light of the general commercial background and the commercial need of the particular trade or case (664)





(2)
What is the comparative utility of the provision in question?




c.seq level4 \h \r0 
The more you have of one, the less you need of the other!



2.seq level3 \h \r0 
Procedural unconscionability‑‑a defect in the bargaining process



3.
Substantive unconscionability‑‑unfairness of the actual terms of the resulting bargain



4.
Unconscionability is a "catch all"/"safety net" doctrine.  It is used where the contract is "fishy" but does not "fit" into duress, misrepresentation, fraud, etc.



5.
UCC 2-302, comment 1




a.
Prevention of unfair surprise (procedural) and oppression (substantive)




b.
Mere allocation of risks because of superior bargaining power should not be disturbed



6.seq level3 \h \r0 
R2d 208




a.
Limits unconscionability to the time at which the contract was made





(1)
Facial unconscionability vs. unconscionability as applied?



7.seq level3 \h \r0 

seq level4 \h \r0 
Epstein on unconscionability (669)




a.
Williams-type add-on clauses may be economically efficient due to negative equity concerns




b.
Conceptualization of unconscionability doctrine as a quasi-res-ipsa doctrine





(1)
Where coercive behavior is difficult to prove, unfairness of the substantive result proves the unfairness of the procedure.



8.seq level3 \h \r0 

seq level4 \h \r0 
Unconscionability is a question of law (670)



9.
Professor Pizzimenti argues that lawyers should be barred from drafting unconscionable clauses on the grounds that parties with inferior bargaining power lack the financial resources to acheive legal redress ex-post



10.
Price unconscionability (Ahern v. Knecht at 671)




a.
Procedural unconscionability in the instant case





(1)
Act occured in the home





(2)
Expert status of the actor





(3)
Emergency nature of the repair




b.seq level4 \h \r0 
In general, obviousness of price mitigates against finding of unconscionability




c.
UCC is unclear as to whether price unconscionability is a valid action (677)





(1)
Restatement indicates that excessive price may be a basis of unconscionability (R2d 208, comment c)



11.seq level3 \h \r0 

seq level4 \h \r0 
Most courts allow unconscionability only as a defense and not as a means of affirmative relief (678)



12.
Legislation




a.
Intially used to require disclosure




b.
New trend is active regulation


G.seq level2 \h \r0 

seq level3 \h \r0 
Public Policy



1.
Revenue raising statutes do not evince an intent to prohibit certain type of contracts




a.
Contrast revenue raising statutes with regulatory statutes.  Regulatory statutes involve on-going evaluative activity.



2.seq level3 \h \r0 
Where statute is regulatory, a court can




a.
Rescind the contract





(1)
Furthers public policy embodied in the statute





(2)
Easy to administer test





(3)
Fairness






(a)
Unfair to party seeking enforcement absent fault






(b)
Windfall to party seeking rescision absent actual harm




b.seq level4 \h \r0 

seq level5 \h \r0 
Do not rescind unless the statute explicitly calls for rescision (Hiram at 703)





(1)
POLICY:  If the legislature wanted a prohibition, it could have expressly done so within the text of the statute.





(2)
Other penalities in the statute fully punish party in error





(3)
Windfall to party in error where fault exists




c.seq level4 \h \r0 
Void the contract but use restitution to compensate for unjust enrichment





(1)
But R2d 197 states that a party may not obtain relief by way of restitution if the benefit was conferred pursuant to a contract that is unenforceable because of reasons of public policy unless denial of restitution would cause disproportionate forfeiture (705).





(2)
See also 198‑‑excusable ignorance or unequal culpability




d.seq level4 \h \r0 
Use a balancing test before voiding contracts (R2d 178)





(1)
Burden of proof is on the person seeking to rescind.


H.seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 
Convenants Not to Compete



1.
Generally




a.
Must be part of an otherwise valid transaciton




b.
Must protect legitimate interests of promisee





(1)
Substantive concerns:  Is the provision broader than promisee's interest?




c.seq level4 \h \r0 
No undue hardship to promissor





(1)
Likelyhood of promisor finding work elsewhere





(2)
Bad faith "triggering" (analagous to unclean hands)




d.seq level4 \h \r0 
No undue injury to the public




e.
Time/Geography





(1)
The broader the scope, the more likely the provision will not be found enforceable




f.seq level4 \h \r0 
Fungibility of service providers



2.seq level3 \h \r0 
Per se rule against such covenants is unwise




a.
Protects information





(1)
Trade-secrets





(2)
Customer lists; Good-will




b.seq level4 \h \r0 
Public interest in such covenants varies



3.seq level3 \h \r0 
R2d 187 allows restraint of trade only where the restraint is ancillary to an otherwise valid transaction.  R2d 188(2) gives examples of ancillary restraints




a.
Promise by the sellor of a business not to compete with the buyer




b.
Promise by an employee or other agent not to compete with the employer or other principal




c.
Promise by a partner not to compete with the partnership




d.
POLICY:  Social interest in promoting the marketability of property and goodwill of existing businesses (718)



4.seq level3 \h \r0 
R2d 188(1) balances validity of ancillary restraints aginst promisee's and public's interest



5.
Severability of overly broad restrictive covenants (720)




a.
Creates moral hazard by encouraging employers to draft over broad provisions and have a court pair them down.




b.
Dilema could be solved by risk of outright denial of enforcement where restraint is clearly overbroad

V.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
Justification for non-performance


A.
Mistake



1.
Generally




a.
Is the underlying contract so different from the intent of the parties so as to make enforcement unconscionable?




b.
Mistake must relate to a fact in existance at the time the contract is executed




c.
Requires the court to examine the substance of the agreement




d.
Where the mistake is shared by two equally innocent parties and no party has assumed the risk of loss, risk should be borne be the party best able to guard against the risk or to minimize its consequences by purchasing insurance ("superior risk bearer").  Posner at 768.  But see poor application of the theory at 768-769.





(1)
Who had better information?





(2)
Who had more control over the risk?





(3)
Who could better purchase insurance?





(4)
Who would have logically assumed the risk if the question had beed explicitly discussed between the parties?



2.seq level3 \h \r0 

seq level4 \h \r0 
POLICY:




a.
Courts are ill-equiped to make such examinations because of a lack of undustry specific knowledge




b.
Judicial reluctance




c.
Certainty interests




d.
Theory of the autonomous individual




e.
Conceptualization of the contract as an instrument of risk allocation



3.seq level3 \h \r0 
Laywering:  Dealing with risk-loss provisions in contracts




a.
Insure against the risk




b.
Exercise present options





(1)
Inspection





(2)
Application for relevant permits




c.seq level4 \h \r0 
"Condition subsequent" provisions (known as an "out")




d.
Form an option contract



4.seq level3 \h \r0 
Restatement




a.
R2d 152‑‑Contract is voidable where mistake is made as to a basic assumption of the contract which materially effects the agreed exchange of performances




b.
R2d 152(2)‑-Reformation/Restitution is possible




c.
R2d 154‑‑Doctrine of mistake does not opperate where a party bears the risk of mistake.  Party bears the burden of risk if





(1)
The agreement allocates the risk to the party





(2)
At the time the contract is made that he has only limited knowledge with respect to the facts to which the mistake relates, but treats his limited knowledge as sufficient





(3)
The court says so.



5.seq level3 \h \r0 

seq level4 \h \r0 
Is the contract an instrument of risk assumption?




a.
Explicit bargaining of the clause vs. boilerplate.





(1)
Specific vs. narrow provision




b.seq level4 \h \r0 
Who drafted the contract?



6.seq level3 \h \r0 
Lenawee County Board of Health (731)




a.
Distinction between "value" of chattel and "essence" of chattel is unworkable




b.
"As is" clause constitutes assumption of the risk of mistake



7.seq level3 \h \r0 
Gartner at 738 *** (Assumption of the risk of an adverse statute)



8.
Although recission along with restitution of any benefits conferred is the normal remedy (781), courts may also award reformation or pure restitution (740)



9.
Mutual mistake and releases




a.
Law favors releases, settlements and finality of litigation.  But see, Bennett at 741





(1)
If the person signing the release did not know she had ANY injuries, release is not binding





(2)
If the person knew of her injuries and signed a release, she assumed the risk the her injuries would become worse.



10.seq level3 \h \r0 

seq level4 \h \r0 
Wil-Fred's at 742‑‑Unilateral mistake.  Court rescinded contract based on




a.
Wil-Fred's exercise of reasonable care (lack of fault)




b.
Mistake was caused, in part, by the district




c.
Early notification‑‑District did not detrimentally rely on the low bid




d.
Disparity of bids gave District reason to know of the mistake



11.seq level3 \h \r0 
R2d 153




a.
Unilateral mistake will void a contract where





(1)
The effect of the mistake is such that enforcement of the contract would be unconscionable; or





(2)
The other party had reason to know of the mistake or his fault caused the mistake



12.seq level3 \h \r0 

seq level4 \h \r0 
Is unilateral mistake also useful as a vehicle to afford relief for what is in fact "negligent nondisclosure?"


B.seq level2 \h \r0 
Impossibility, Impracticality, and Frustration of purpose



1.
Traditional Impossibility & Impracticality




a.
Taylor at 752





(1)
Specific performance is impossible





(2)
Money won't cure the problem




b.seq level4 \h \r0 
When a person or thing necessary for performance of the agreement dies or is incapacitated, destroyed or damaged (753)





(1)
The actor or thing must be unique





(2)
See R2d 262-263





(3)
See UCC 2-613



2.seq level3 \h \r0 

seq level4 \h \r0 
Traditional Frustration of purpose




a.
Krell (753)





(1)
Rental of a room to watch coronation of the king through a window.  Where king got sick and room was useless, D was excused from payment.



3.seq level3 \h \r0 

seq level4 \h \r0 
Impracticability and frustration are equitable doctrines which are meant to fairly approtion risks between the parties in light of unforseen circumstances.



4.
Almost all courts have used rescision as the sole remedy for impossibility, impracticability, or frustration of purpose.  Some commentators have argued for availability of other forms of relief (see 783).



5.
Long term contracts, by definition, must contemplate (read as basic assumption) market shifts.



6.
International Harvester at 755




a.
Impracticability 





(1)
Impracticability means more than impracticality (757).





(2)
Examples: shortage of raw materials due to war, embargo, local crop failure, unforeseen shutdown of major sources of supply (757)





(3)
Mere market shifts do not render a contract impracticable (758)





(4)
IH had alternatives which could have precluded unilateral termination of the contract (758)




b.seq level4 \h \r0 
Frustration of purpose (760)





(1)
Three elements






(a)
Object frustrated must have been the principle purpose of the contract






(b)
Frustration must be substantial‑‑so severe that it is not fairly to be regarded as within the risks assumed under the contract (R2d 265, comment a)






(c)
Lack of the frustrating event must have been a basic assumption of the contract




c.seq level4 \h \r0 

seq level5 \h \r0 
After International Harvester, a company will not be released unless bankruptcy occurs; in deciding whether relief under impracicability of frustration of purpose should be granted, some courts have considered not just the contract in question, but the company's entire operations.  Accord Gulf Oil at 513 (768).  Is it good POLICY to require bankruptcy before discharge of debts?





(1)
Yes; without bankruptcy proceedings, the company can pick whichever obligations it chooses to claim impracticability, leading to inequitable results.  Under a bankruptcy proceeding, remaining assets are generally pro-rated to expunge remaining debts.  In this way, the loss of bankruptcy is spread out among all the creditors.




d.seq level4 \h \r0 
The franchisee had the ability to purchase business interruption insurance





(1)
But who is in the best position to procure such insurance.





(2)
Transactions costs (economies of scale) favor placing such costs upon the single manufacturer



7.seq level3 \h \r0 

seq level4 \h \r0 
Professor Farnsworth recognizes the similarity between the two doctrines (765).  To satisfy the basic test, the disadvantaged party must show:




a.
Substantial reduction in the value of the contract




b.
Because of the occurrence of an event, the nonoccurrence of which was a basic assumption of the contract




c.
Without the party's fault




d.
And without assumption of the risk either under the language of the contract or the surrounding circumstances.



8.seq level3 \h \r0 
Scott thinks Wolftrapp blows (766).  An outdoor theatre was had better information concerning the risk of inclement weather.



9.
Mere forseeability does not eliminate defense of impracticability (767; R2d 261, comment c).  Commentators agree that mere foreseeability should not prevent relief.  But see, UCC 2-615 ("unforeseen supervening events").



10.
IMC v. Llano, Inc. (769)




a.
"Through no fault of its own, a basic assumption of the contract changed"




b.
Decision rests on notions of public policy‑‑companies should not be required to fight environmental controls in order to be found not in breach of contract




c.
Take or pay clause constitutes the exercise of market power in a supply short situation.




d.
Force Majeure clause is a risk-allocation instrument.




e.
Force Majeure clause is narrowly construed to excuse taking but not paying seems erroneous (775).  Is this what the parties intended?



11.seq level3 \h \r0 
UCC 2-615 excuses nonperformance by a sellor on the ground of impracticability but does not mention relief to a buyer.  See also, comment 9.



12.
When the event giving rise to impracticability rests on some form of governmental action, courts have been much more willing to grant relief than in cases of war, natural disaster, or market change.



13.
Broad Force Majeure clauses are disfavored (779); clauses addressed to specific risks and which are bargained for are more properly construed as risk-allocation instruments.


C.seq level2 \h \r0 
Modification



1.
Generally‑‑the common law and the restatement view "one-sided" modification as presumptively improper and to be enforced only in exceptional cases.  The UCC views "one-sided" modification as commonplace, to go unenforced only in the presence of special circumstances (802)



2.
Pre-existing duty rule‑‑73




a.
"A promise to pay a man for doing that which he is already under contract to do is without consideration."‑‑Alaska Packers at 791




b.
Performance of a pre-existing duty cannot constitute consideration for a contract modification




c.
LAWYERING:  "In consideration of the occurance of X, the non-occurance of which was a basic assumption of the previous contract . . ."



3.seq level3 \h \r0 
Restatement modification‑‑89




a.
"Unanticipated dificulties exception"




b.
Detrimental reliance on the validity of the modification



4.seq level3 \h \r0 
Modification under the UCC‑‑2-209




a.
Scott likes the Roth test on 803





(1)
"Unforeseen economic exigencies existed which would prompt an ordinary merchant to seek a modification in order to avoid a loss on the contract."





(2)
Theatening a breach is prima facie evidence of bad faith





(3)
Burden then shifts‑‑party must prove that it honestly believed it had a legal defense to the duty of performance






(a)
In Roth, threat of breach was in bad faith because the legal justification for nonperformance was not offered at the tim eht emodification was sought, but only as an afterthought in the context of litigation.  The court held that this was not the "honesty in fact" that the UCC good faith obligation required.






