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I.
Adhesion Contracts

A.
C & J Fertilizer 


1.
Facts:
π suffered burglary loss, which Δ insurer would not cover b/c K defined “burglary” as entailing “visible marks…to the exterior of the premises…”

2.
Doctrine of Reasonable Expectations

a.
Cmt (f) to § 237 Restmt: “Although customers typically adhere to standardized agreements and are bound by them without even appearing to know the standard terms in detail, they are not bound to unknown terms which are beyond the range of Reasonable Expectation.”  


i.
Look for an Adhesion K:

a)
Drafted by one party who is a repeat-player when other party is not; “take-it or leave it” K



b)
Structural imbalance between the parties


ii.
Frustration of party’s expectations by objected-to term



a)
Bizarre or oppressive



b)
Eviscerates non-standard terms explicitly agreed to



c)
Eliminates dominant purpose of transaction

b.
Limitation of Doctrine:


i.
Only applied to Insurance K’s thus far

c.
Implications

i.
Insurance companies won’t change their practice b/c these K’s will still work for most claims.  The ones for which the objected-to term applies, the company will deny coverage and very few will be contested and fewer still will go to trial.

II.
Implied Terms
A.
Types



1.
Implied-in-fact:
What parties would have agreed on had they bargained for it. [See Wood]

2.
Implied-in-law:
Made part of the agreement by operation of law rather than by parties’ agreement b/c larger concerns are involved. (default).  Changes bargaining power. [See Leibel]

B.
Wood v. Lady Duff-Gordon
1.
Facts:
π and Δ had a K in which π had the exclusive right to place Δ designer’s endorsement on others’ designs and could sell, license, etc. those designs.  However, Δ designer sold the designs herself.

2.
Δ’s argument:
π never bound himself, therefore, no K existed (claimed no mutuality of obligation).

3.
Court:
Cardozo implies-in-fact the reciprocal obligations in the agreement based on business efficacy considerations.

a.
It wouldn’t have made sense to bind Δ with exclusivity without imposing an obligating π to sell her product


b.
Court looks to parties’ intentions at the time the K was written



C.
Leibel v. Raynor Manufacturing Co.
1.
Facts:
There was a manufacturer-distributorship agreement in which the π was to have an exclusive dealer-distributorship for Δ’s garage doors.  Δ terminated the K  at will b/c there was no specified duration for the agreement.

2.
Distributorship Agreements


a.
Similar to franchise agreements


b.
Services and goods involved

c.
Lots of terms are indefinite b/c you want flexibility and trying to include everything makes K too complicated.



i.
Even go so far as to make the K termination-at-will (economic value to both parties).

a)
Allows for opportunistic behavior by both manufacturer (causes distr. to lose investment) and by the distributor (causes manuf. to lose money in advertising, training, etc.)




d.
Court applies the UCC

i.
The performance requirements of the UCC (good faith, fair-dealing, reasonableness, etc) are implied-by-law.





ii.
Good faith requirement says termination must involve reasonable notice.





iii.
Considerations of the court:




a)
Large amount of money involved




b)
Distributorship was compelled to keep a large inventory




c)
Franchises and distributorships are good and we want these K’s to continue.


e.
Implied-by-law
i.
These default terms shift the bargaining relationship in that the burden shifts to the party who wants to “bargain out” default terms

a)
UCC 2-309(3):
Allows for a K specifically dispensing prior notification of termination if it’s not unconscionable.



ii.
Does NOT matter what parties’ intentions were

III.
Implied Warranties (Guarantees)
A.
“Caveat Emptor”:  “let the buyer beware.” 



1.
This policy ended in the last quarter of the 19th Century and was replaced by:

B.
Implied Warranties


1.
Only implied when there’s a strong policy justification for shifting risk



2.
Not based on actual agreement of parties; imposed by law on seller.



3.
UCC § 2-314:  Implied Warranty of Merchantability
a.
a “merchant” who regularly sells goods of a certain kind impliedly warrants to buyer that the goods are of a good quality and are fit for the ordinary purposes for which they are used.




b.
UCC § 2-316:  Allows disclaimer, bargaining out.



4.
UCC § 2-315:  Implies Warranty of Fitness



a.
Created only when buyer relies on seller’s skill/judgment




b.
Seller has reason to know of reliance




c.
Does not require defective goods; applies if the good are not fit for buyer’s purpose.



5.
Caceci v. Di Canio Construction Corp.
a.
Facts:
Δ builder built π’s home on poor soil, so the foundation had to be completely redone.

b.
Implied Warranty of Skillful Construction is upheld:


i.
Disparity between builder and homeowner



a)
Builder has the resources and expertise to discover problems


ii.
Industry Changes



a)
Residential Real Estate:  huge enterprise today

b)
Mass builders can spread out costs, take risks easier and had increased expertise



c)
House is a huge purchase for families/individuals


iii.
Strict Liability decreases administrative costs for courts

a)
It does raise costs for all homeowners; however, they can bargain out of this warranty, but the person wanting the change has the burden to bargain out.

iv.
Creates incentive for builder to better police construction process; prevention equals lower insurance premiums.

v.
Court was activist here; argument that it’s the legislature’s job to make such a change


a)
In fact after this case, the legislature limited this holding

vi.
To prove a warranty case, π must show:


a)
Warranty


b)
It  was breached.

C.
Express Warranties: UCC §  2-313


1.
A value claim is not an express warranty

IV:
Obligation of Good Faith (implied most often)

A.
Requirements



1.
Honesty-in-fact:  UCC § 1-203




a.
At a minimum lying/deception is bad faith conduct




b.
Justifications





i.
Efficiency





ii.
Morality





iii.
Want legal system to be respected/have integrity; certainty, etc.

c.
2-103(b):  Merchants must also observe “reasonable commercial standards of fair dealing in the trade.”

d.
Other definitions of “good faith”


i.
NY Court of App:  “Fruits of the K” Approach  (ex. CK Jeans case)


ii.
Allows courts to police against opportunistic behavior

iii.
To protect the reasonable expectations of the parties considered in light of background under which K arose


iv.
Applied in cases where 1 party’s actions undermined the “K’s spirit.”

(NOTE:  Generally, good faith is unclear and difficult for courts to figure out)



B.
Empire Gas Corporation v. American Bakeries Co.
1. 
Facts:
There was a Requirements K where Δ would buy exclusively from π all his propane needs.  The amount stipulated was “more or less depending uon requirements of buyer.”  However, Δ never bought any propane whatsoever.

2.
Requirements K:  UCC 2-306

a.
Buyer must buy all its needs from seller only.  Exclusivity makes K enforceable b/c of mutuality of obligation.

b.
Court imposes a good faith requirement in requirements K’s to police the requirements of the buyer to make Req. K’s useful.



i.
Allows us to recognize obligation

ii.
These K’s require flexibility and variance; so, in order to allow this to not be taken advantage of by the party, good faith performs a bonding function.

a)
Ordinary buyers take advantage of the seller by buying more than he really needs b/c of excellent market conditions when he wants to sell it to another for a profit. (Bad Faith)

iii.
Good faith in this case meant that the Δ buyer could not decrease his requirements to 0 without a good faith reason for doing so.







a)
You can’t get out of a requirements K b/c it becomes too expensive.




C.
Locke v. Warner Bros., Inc.
1.
There was a K that had two parts: (1) The studio would pay π $250K for a “1st look,” as Δ had right of first refusal on her ideas, and (2) The studio would pay her $750K for having the option of using her skills as a director. [“pay or play” scheme].  

2.
Good faith is implied when:


a.
One party is at another’s whim.  It ensures discretion is honestly and fairly exercise.  Motive does NOT matter.

i.
Here, the subjective test imposed by Δ studio was appropriate b/c of the nature of the film industry.






b.
Exclusivity is involved (ex. Requirements K)





3.
Functions of Good Faith:






a.
Promote a certain level of honesty






b.
Rules for limiting discretion in taking advantage of other party

c.
Defines a line of acceptable behavior, beyond which parties cannot go.  (malleable line).

V. Incapacity



A.
General Information



1.
Developed to protect groups unable to protect themselves



2.
Courts don’t look to value of the K

3.
Voiding a K here is not based on bad acts of either party; no abuse of bargaining process has occurred. (K is voidable only by the minor party)


B.
Dodson v. Shrader
1.
Facts:
π minor bought truck from Δ; Engine blew up and it was subsequently hit. π wants K rescinded.



2.
Classical K Law

a.
Minor has absolute right to rescind. Unless this good is a necessity, this right is unconditional



3.
Modern Rules

a.
“Benefit Rule”:  Upon rescission, recovery of full purchase price is subject to a deduction for minor’s use of good

b.
Oregon Rule:
Minor’s recovery of full purchase price is subject to a deduction for his use of the consideration or for depreciation/deterioration.  Minor can rescind, but only upon compensation to the original owner.





i.
Court adopts this rule when:






a)
No over-reaching was done by other party






b)
No undue influence done by other party






c)
K is fair/reasonable






d)
Minor paid cash






e)
Minor took and used the good



4.
Problems with these exceptions to the classical CL rules




a.
Minors are vulnerable, so there’s no such thing as a “fair” K




b.
This increases costs b/c it requires increases inquires into minor’s abilities, etc.




c.
Some things are non-returnable


C.
Hauer v. Union State Bank of Wautoma (mental incapacity)



1.
Facts:
Loan made by bank to P.  She had been declared mentally incompetent before.

2.
Cognitive Test for Mental Capacity:   “Whether the person involved had sufficient mental ability to know what he/she was doing and the nature and consequences of the transaction.” (608-9)



a.
Restmt. § 15:  Two Tests

i.
Volitional Test:  Does not require a finding of general mental incompetence, but looks to a particular transaction.  Requires increased proof of particular vulnerability.

ii.
Cognitive Test: (see above—adopted by this court)

b.
Court says that bank should’ve been on Notice and this factored into the court’s opinion, even though the bank did nothing in “bad faith.”



3.
Problems with the cognitive test




a.
Subjective(increases litigation costs




b.
Difficult to define mental class, as opposed to a minor class




c.
Over and under inclusive b/c it’s so hard to prove




d.
Rescission is much harder to get




e.
Moves away from typical K law by punishing people from taking advantage of another.

VI.
Duress and Undue Influence


A.
General Information



1.
Historically at CL, this defense to K enforcement was used only for physical threats.



2.
π must prove that K was entered into improperly and involuntarily




a.
Bargaining process itself was tainted




b.
Must have strong proof to get court to disturb private bargaining agreements.


B.
Totem Marine v. Alyeska Pipeline
1.
Facts:
π’s want out of a settlement & release (S&R) agreement made with Δ.  They must get rid of the S&R before they can get to the original K.

2.
Economic Duress:  Restmt. § 175


“(1)  If a party’s manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the K is voidable by the victim.


 (2)  If a party’s manifestation of assent is induced by one who is not a party to the transaction, the K is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the duress either gives value or relies materially on the transaction.”

a.
Wrongful Acts by Δ:  Here, Δ crossed the line by withholding payment b/c he in bad faith never denied owing π money and knew of their bad financial position.

b.
Absence of a reasonable alternative:
Court requires a showing of impending bankruptcy (if the only alternative had been dissolution, there would be no reasonable alternative).


i.
Reasonable alternatives to π:



a)
Stock sales



b)
Re-negotiation of debt


ii.
Neither are reasonable in this case b/c corp. was closely-held and financed mainly by debt capital.



3.
Torts Claim




a.
Based on Δ’s deliberate act to fall to a below good standard of behavior




b.
Differences between tort and K claims





i.
Remedy:  
torts(damages









K(rescission





ii.
Element of Proof:
torts(intentionality










K(No intent, only breach/did not meet K norm


C.
Odorizzi v. Bloomfield School District
1.
Facts:
Teacher arrested for homosexual activity.  Principal and superintendent came to his home and “forced” him to resign.

2.
π’s Claims:


a.
Undue Influence:
Restmt. § 177

“(1)  Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that that person will not act in a manner inconsistent with his welfare.

(2)
If a party’s manifestation of assent is induced by undue influence by the other party, the K is voidable by the victim.” [note:  (3) discusses undue infl. by a 3rd party]

i.
Susceptibility:  Total weakness of mind, or something lesser, like emotional anguish (found here)

ii.
Overpersuasion:
One party is dominating the other and acts inconsistent to other’s welfare.


a)
In this case, the Δ’s knew of π’s position


b)
Examples listed by the court of overpersuasion:

i)
Inappropriate time; place; multiple persuaders; no 3rd party advisors to serviant party; no time to consult attorney.





iii. NO requirement of bad faith needed to win this claim.

b.
Duress:  Not a viable claim here b/c there were no wrongful acts by Δ’s (they acted in good faith) AND there were reasonable alternatives.

c.
Fraud: None here


i.
Actual:
Need proof of scienter, inducement and reliance

ii.
Constructive:
Requires a fiduciary relationship; employee-employer relationship is not fiduciary.




d.
Mistake:  None here





i.
Material facts known to both parties





ii.
No misapprehension of law

e.
Mental Incompetence:  Possible, but a volitional test which may work here is not widely accepted in most states.

VII.
Misrepresentation and Nondisclosure

A.
Syester v. Banta (dance lessons case)

1.
Facts: π old woman bought tons of dance lessons. Once her favorite instructor was fired, she quit and brought suit.  Company asked old instructor to go to her and get her to drop the suit.  She signed a S&R agreement for which she now wants rescission.

2.
To establish a Misrepresentation Claim:

a.
Restmt. § 162:
Materiality & Fraudulence of a statement

	“(1) A misrepresentation is fraudulent if the maker intends his assertion to induce a party to manifest his assent and the maker:



(a) knows or believes that the assertion is not in accord with the             facts, or

(b) does not have the confidence that he states or implies in the truth of the assertion, OR


(c) knows that he does not have the basis that he states or implies for    the assertion.”

(2) A misrepresentation is material if it would be likely to induce a reasonable person to manifest his assent, or if the maker knows that it would be likely to induce the recipient to do so.”


(1) A 

i.
Fraudulent:  Intentional mis-statement for purpose of making deal (you know it’s false)

ii.
Materiality:
If statement “would be likely to induce reasonable person to manifest assent”

a)
Generally, it’s objective. However, if Δ knows what is material to that specific π, then this can count as material.

b)
Materiality is a threshold for inquires; below which there is no K interest.




ONCE FRAUDULENT MISREP. OR MATERIAL MISREP. IS ESTABLISHED, GO TO:




b.
Restmt. § 164:
Misrepresentation (regarding statements of fact)

	“(1) If a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying, the K is voidable by the recipient.

(2) If a party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by one who is not a party to the transaction upon which the recipient is justified in relying, the K is voidable by the recipient, unless the other party to the transaction in good faith and without reason to know of the misrepresentation either gives value or relies materially on the transaction.”






i.
Inducement and reliance required




IF IT IS NOT A STATEMENT OF FACT:




c.
Restmt. § 168: Reliance on Assertions of Opinion
	“(1) An assertion is one of opinion if it expresses only a belief, without certainty, as the existence of a fact or expresses only a judgment as to quality, value, authenticity, or similar matters.

(2) If it is reasonable to do so, the recipient of an assertion of a person’s opinion as to facts not disclosed and not otherwise known to the recipient may properly interpret it as an assertion



(a) that the facts known to that person are not incompatible with his opinion, or



(b) that he knows facts sufficient to justify him in forming it.”




i.
Defines when a party can treat mere opinions as just opinions (§ 168(1)) OR when he can treat them as assertions of fact (§ 168(2))

a)
Note: If the statement can be treated as an assertion of fact under (§ 168(2)), then to back to Restmt. § 164.




If the statement falls under § 168(2), then it may still be actionable under:





d.
Restmt. § 169:  When Reliance on an Assertion of Opinion if not justified
	“To the extent that an assertion is one of opinion only, the recipient is not justified in relying on it unless the recipient:

(a) stands in such a relation of trust and confidence to the person whose opinion is                       asserted that the recipient is reasonable in relying on it, or

(b) reasonably believes that, as compared with himself, the person whose opinion is asserted has special skill, judgment or objectivity with respect to the subject matter, or

(c) is for some other special reason particularly susceptible to a misrepresentation of the type involved.







i.
Mainly referring to fiduciary relationships



3.
Other possible claims

a.
Fraud:  π did not bring this claim b/c rescission would be the remedy (and she wanted damages)

b.
Undue Influence or Mental Incapacity:
π did not want to risk her reputation b/c both of these claims require her to be susceptible. 


B.
Hill v. Jones (omission)

1.
Facts:  Seller of home failed to disclose termite damage to seller.  Inspection was done, but revealed nothing.



2.
Affirmative duty to disclose



a.
Restmt. § 161: When Non-Disclosure is equivalent to an assertion
	“(a) Where he knows that disclosure of the fact is necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material.

(b)  Where he knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the K and if non-disclosure of the fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.

(c)  Where he knows that disclosure of the fact would correct a mistake of the other party as to the contents or effect of a writing, evidencing or embodying an agreement in whole or in part.

(d)  Where the other person is entitled to know that fact b/c of a relation of trust and confidence between them.”




i.
(a) – Duty to Correct




(b) _  Bad Faith (NO materiality required)




(c) _  Writings only




(d) _ Justifiable reliance in a relationship of trust and confidence

ii.
Materiality is not a punishment for lying. A fact is not made material by lying about it.






b.
Integration Clause in K:

i.
Attempted to free Δ from any fraud by allocating risk and serving an investigatory/cautionary function.

ii.
Court does not uphold it b/c a party cannot free itself from fraud





c.
Florida Rule:  Burden of doing business is on the seller (when facts are material)

d.
Old Arizona Rule:
Seller has a duty to disclose even when the fact is not material (very strict standard).



C.
Keeton’s list for when fairness requires disclosure of material information:

1.
Difference in degree of intelligence of the parties

2.
Relation that the parties bear to each other

3.
Manner in which the information is acquired (i.e. by chance, effort, illegally)

4.
Nature of the fact not disclosed (i.e. latent or patent defect)

5.
The general class to which the person who’s concealing the information belongs

6.
The Nature of the K itself

7.
Importance of the fact not disclosed

8.
Conduct of the person not disclosing something to prevent discovery (i.e. active concealment)

VIII.
Unconscionability (last way to get K thrown out b/c of “bad stuff”)

A.
General Information



1.Types




a.
Procedural Unconscionability (defect in bargaining process)





i.
Lack of meaningful choice





ii.
Lack of reasonable alternatives





iii.
No reasonable bargaining power




b.
Substantive Unconscionability




i.
Terms are unreasonably favorable to one party



2.
UCC 2-302
a.
Designed to allow courts to examine K’s explicitly for bargaining unfairness

b.
Comments to section:
the basic test is “whether, in light of the general commercial background and commercial needs of the particular trade or case, the clause involved are so 1-sided as to be unconscionable under the circumstances existing at the time of the making of the K.”

c.
Courts can void/strike specific clauses/provisions of the K, not only the entire K itself.



3.
Williams v. Walker-Thomas
a.
Facts:   A furniture store entered into lease-purchase agreements with poor, low-credit rating-type customers.  The store kept title to the goods as they were paid off, which made it possible for them to replevy the goods.  The clause [“Add-on”] made it impossible to pay off any good until all goods were paid-off.

b.
Court’s definition of “unconscionability”:  “absence of meaningful choice on part of one party together with K terms which are unreasonably favorable to the other party.”

c.
“Add-On” Clause:


i.
Purpose to Δ:  To protect the company b/c the π is likely to be a poor credit/high risk.


ii.
Problems with clause:




a)
π probably has little choice on where to buy the goods b/c of poor credit history



b)
Clause is difficult to read



c)
Clause is not explained



d)
Undue Susceptibility

d.
Result:
Court finds the clause unconscionable and strikes it.


i.
Consequences

a)
Hurt the very segment of the population which it’s trying to help.  Now, where will π go to buy such things?



4.
Piantes v. Pepperidge Farm, Inc. 

a.
Facts:
Franchise agreement where π would both deliver goods to large stores and small stores.  Successfully did this for 25 years.  Δ asked π to split his route several times, but π always refused.  So, Δ instigated the K’s termination clause, which allowed for both cause and without cause (with compensation) termination.  There was a conversation π had with one of Δ’s sales reps who said the clause wouldn’t ever be used.

b.
Claims:


i.
Misrepresentation: Based on conversation with sales rep.



a)
Non-actionable opinion (§§ 168 & 169)

b)
Even if it was an assertion of fact via § 164, rep. didn’t know statement was false and π shouldn’t have relied upon it.



c) 
π should’ve insisted that the clause be amended, etc. b/c he had notice of it.


ii.
Promissory Estoppel:
Not met b/c there was no injustice; analyze the whole picture


iii.
Unconscionability Claim:
Look at the time K was entered into



a)
This is very hard to get in commercial settings



b)
Zapatha case:
Unconscionability consists of both:




i)
Procedural: “Unfair Surprise”





a – Here, no word was obscure and there was adequate time to consider




ii)
Substantive: “Oppression”





a – Based on economic deal, π was in good shape (got $$)

IX.
Public Policy

A.
General Information



1.
Method of voiding a K when there’s nothing wrong with the bargaining process



2.
Focuses on public interest



3.
New, but important element of commercial machinery



4.
Ex.
Courts refuse to enforce K’s involving illegal things, like bribes, etc.


B.
Considerations



1.
Legislation: fairly objective



2.
Social Trends/Interest (i.e. newspapers)



3.
Statutes:
Clearly stated provision in the law


C.
Positive Effects:



1.
Prevents party from benefiting from wrongful conduct



2.
Easy to administer—bright-line rule


D.
Negative Effects:

1.
One party has fully performed and other resist enforcement and there hasn’t been any bad faith or other type of fault by performing party.


a.
forfeiture on one party and unjust enrichment by the other


E.
Another Option



1.
Void K and give parties redress by restitution to avoid forfeiture (equitable remedies)



2.
Let the legislature declare certain types of K’s void



3.
Balancing Act used on a case-by-case basis




a.
Unpredictable, but flexible




b.
Restmt. § 178:  When a Term is Unenforceable on Grounds of Public Policy
	“(1) A promise or other term of an agreement is unenforceable on grounds of public policy if legislation provides that it is unenforceable or the interest in its enforcement is clearly outweighed in the circumstances by a public policy against the enforcement of such terms.

(2) In weighing the interest in the enforcement of a term, account is taken of

      (a) the parties’ justified expectations,

      (b) any forfeiture that would result if enforcement were denied, and

      (c)  any special public interest in the enforcement of the particular term.

(3) In weighing a public policy against enforcement of a term, account is taken of 

      (a)
the strength of that policy as manifested by legislation or judicial decisions,

      (b) 
the likelihood that a refusal to enforce the term will further that policy,

      (c) 
the seriousness of any misconduct involved and the extent to which it was     deliberate, and

      (d) 
the directness of the connection between that misconduct and the term.”









i.
Looks at both legislation and does a balancing test 


F.
Borelli v. Brusseau

1.
Facts:
K between husband and wife formed when he was really ill and wanted wife to care for him at home and return he’d transfer assets to her upon his death.

2.
Court finds K unenforceable as a matter of public policy.  Doesn’t want to encourage sick-bed negotiation.

a.
Statutes:  Marriage K is regulated by the state and comes with obligations; therefore, the K here was not supported by consideration (obligation already existed).


i.
Prof: Nowhere in the statute does it say that a spouse must provide professional care herself.  Nor does it say that K’s between husbands and wives are per se unenforceable.


ii.
There is an obligation of support (basic level is legally enforceable)



a)
This could have been met by hiring a nurse here.


iii.
Statutes here are actually conflicting



3.
Court’s Attitude

a.
Antiquated View:
Would have reacted differently had it been the husband who stayed at home.



4.
Marriage and Contracts
a.
Difficult to commercialize something that does not really fit into our traditional bargaining model.




b.
Some duties are required and non-negotiated.

X. Covenants not to Compete

A.
Category of these agreements also includes



1.
Inventions agreements



2.
Confidentiality Agreements


B.
Advantages of covenants not to compete

1.
Prevents employers from leaving with all of the knowledge, training, etc. that you’ve invested and then compete against you.



2.
Choice people make when entering into a K



3.
Encourages people to start and invest in businesses by providing them with protection


C.
Disadvantages of covenants not to compete



1.
“Locks Up” resources



2.
Autonomy is lost—artificial restraint on people



3.
Hinders consumer choice and affects prices



4.
Costs for society




i.
In California, they’re illegal


D.
Option for Courts



1.
“Blue Penciling”:  Re-write covenant rather than just totally striking it down




a.
Balancing Act




b.
Reasonableness analysis


E.
Karlin v. Weinberg


1.
Rule:  Covenants are enforceable if:




a.
It protects legitimate interests of employer





i. Does it protect the Doctor-patient relationship?




b.
It does not impose undue hardship on employee





i.
Could π find work in his field elsewhere?




c.
Effect on the public interest is not detrimental





i.
Is there a shortage of physicians?


F.
Evaluating Covenants (apply to those above)



1.
Time (5 years is typically too long)



2.
Geographical Limitation (appropriateness depends on the market)



3.
Scope (in Karlin, it was “Practice of dermatology…”)


G.
Ancillary Restraints:  Restmt. § 188


1.
Considers the same three factors as in Karlin:




a.
Promisee’s legitimate interest




b.
Hardship to promisor




c.
Public Injury


H.
Non-Ancillary Restraints: Restmt. § 187


1.
These are simply not allowed at all

______________________________________________________________________________________

DEFENSES TO CONTRACT PERFORMANCE:

· K was entered into properly on its face

· Court looks to the substance of K, which it typically doesn’t like to do

· Something takes these K’s out of the realm of ordinary risks associated with a K.

XI. Mistake

A.
Lenawee County Board of Health v. Messerly
1.
Facts:
π bought property to use as an apt. building.  Subsequently, the Health Department condemned land as unfit for habitation b/c of a defective sewage system.


2.
π wants K rescinded b/c of alleged mutual mistake



a.
Restmt. § 152:  When Mistake of Both Parties Makes a Contract Voidable
	“(1) Where a mistake of both parties at the time a K was made as to a basic assumption on which the K was made has a material effect on the agreed exchange of performances, the K is voidable by the adversely affected party unless he bears the risk of the mistake under the rule stated in § 154.

(2) In determining whether the mistake has a material effect on the agreed exchange of performance, account is taken of any relief by way of reformation, restitution, or otherwise.”


i.
Belief is not accord with the facts

ii.
Facts must be in existence at the time the K was executed

iii.
Both parties must be unaware of the mistake





b.
Restmt. § 154: When a party bears the risk of a Mistake
	“A party bears the risk of a mistake when

(a) the risk is allocated to him by agreement of the parties, or
(b) he is aware, at the time the K is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient, or
(c) the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so.”


i.
“As Is” Clause in the K could be read to allocate risk to the buyer (π)


a)
Court uses this clause to make π fall under § 154


b)
Most courts, however, look at boilerplate clauses like this as suspect


c)
Important to see if clause was seriously negotiated for, who wrote it, etc.

	(K upheld)                                                                                             (K voidable)

 I------------------------------------------------I-----------------------------------------------------I

  DECISIVE



   FACTOR TO CONSIDER

      MEANINGLESS








c.
Remedies

i.
Under this doctrine, a court could only grant rescission (it doesn’t), which makes it near to impossible for the court to split the difference.






ii.
Arbitration or mediation could lead to a more equitable remedy


B.
Wil-Fred’s, Inc. v. Metropolitan Sanitary District
1.
Facts:
City had a project and asked for bids.  π was the lowest bidder by quite a lot of $. The city informed them that they were the lowest bidder, but hadn’t officially awarded the K yet.  π’s subK screwed up their calculations and π went to court to prevent K from being enforced. (i.e. wanted rescission)

2.
Restmt. § 153:  When Mistake of One party makes a K voidable (Unilateral Mistake)
	“Where a mistake of one party at the time a K was made as to a basic assumption on which he made the K has a material effect on the agreed exchange of performances that is adverse to him, the K is voidable by him if he does not bear the risk of the mistake under the rule stated in § 154, and 

        (a) the effect of the mistake is such that enforcement of the K would be unconscionable, or
     (b) the other party had reason to know of the mistake or his fault caused the mistake.”




3.
Court allows for rescission based on:




a. 
Materiality of Mistake: 
The mistake is 17% of total bid (huge)




b.
Risk Allocation:
Court looks to see if π acted with reasonable case and finds they did





i.
π carefully selected subK





ii.
They handled the mistake very well

c.
Balance of Damages: 
If the K were rescinded, there would be little to no damage to the district and major damage to Wil-Fred’s.


i.
This is in part b/c of the swiftness of π’s attorneys in bringing this action to court. It preserved the SQ, so there was no reliance of the District on π.

XII.
Impossibility; Impracticability; and Frustration of Purpose

A.
General Information:



1.
These defenses are excuses for not performing.  



2.
If defense is accepted, it usually results in complete excuse of performance




3.
Change in circumstances occurred after the K was made, but prior to performance


B.
Taylor v. Caldwell (impossibility case)

1.
Facts: Δ agreed to rent a music hall to π for several days, but it burned down shortly before the first performance was to take place.

2.
This case was decided a long time ago when the court said that damages wouldn’t cure the problem.  This would not be the case today.


i.
Fires are a risk people mat take into account and courts may require insurance.

3.
Taylor’s Rule: Applied to K’s for personal service or for the sale of specific goods

i.
When a person or thing “necessary for performance” of the agreement dies or is incapacitated, is destroyed or damaged, the duty of performance is accordingly excused.

ii.
In these circumstances, then a court may say that damages wouldn’t work.


C.
Restmt. §§ 262 & 263: Delineate Taylor’s rule.


D.
UCC 2-613: Casualty to Identified Goods:

“Where the K requires for its performance good identified when the K is made, and the goods suffer casualty without fault of either party before the risk of loss passes to the buyer, or in a proper case under a “no arrival, no sale” term…”


E.
Karl Wendt Farm Equipment Co. v. International Harvester, Co.
1.
Facts:  Franchise agreement between Wendt and IH.   IH sold its company to Case, who did not choose to use π’s distributorship.  



2.
Restmt. § 261:  Discharge by Supervening Impracticability

	“Where, after a K is made, a party’s performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the K was made, his duty to render that performance is discharged, unless the language or the circumstances indicate the contrary.”


a.
Why would you “indicate the contrary” in your K, which would prevent you from being relieved from impracticability?





i.
If risk is so remote and you can get compensated for taking them





ii.
If you have insurance





iii.
For “bonding” purposes (Goodwill)




b.
Basic Assumption Issue

i.
IH says basic assumption was that market conditions would continue at a certain level.

a)
Court says this can never be a basic assumption; even severe market shifts can be anticipated and allocated accordingly in K.

b)
Not a “war” scenario





ii.
Bankruptcy would be different

a)
It’s important to note that the entire industry did not disappear; IH is asking the court to excuse them of their responsibility because of poor management. (Case is still around)

b)
IH’s choice to sell out to Case was voluntary. They had alternatives they could have taken to mitigate some of the damages.


i) 
Instead, IH shifted the costs to the franchisees.



3.
Other arguments:




a.
Restmt. § 265:  Discharge by supervening Frustration
	“Where, after a K is made, a party’s principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the K was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary.”






i.
Principle Purpose:


a)
Court - the principal purpose was to establish the dealership itself.  

b)
IH – the principal purpose was mutual profitability


i)
Not proper or otherwise all cases would fall here





ii.
Basic Assumption (frustrating event would not occur)

a)
As in § 261, the basic assumption cannot be market conditions remaining at a certain level.




b.
K Interpretation on § 2 of K

i.
IH argues that this clause allows them to eliminate everything from the list of what to give distributor.

a)
Court doesn’t accept this b/c there is a separate, explicit termination clause and the clause is supposed to have an effect opposite that of a termination clause.





c.
Implied Term that every manufacturer can go out of business in a dealership agr.






i.
Court is reluctant to do this b/c there is a termination clause in the K.

F.
Opera Company of Boston, Inc. v. Wolf Trap Foundation
1.
Facts:
Power outage caused by lightening at outdoor performance place caused a cancellation of π’s opera performance.


2.
Court excused based on same reasoning as Caldwell court.


3.
Alternate reasoning:



a.
Is a thunderstorm comparable to a war (excusable) or a business cycle(inexcusable)?




i.
We don’t know if the non-occurrence of a thunderstorm is a basic assumption of the K.

