CONTRACTS II

Scott

I.  Adhesion Contracts

(CJ Fertilizer)

Definition of Adhesion Contract:  

a. must be a standard form

b. must be drafted by only one of the parties

c. drafter must be a repeat player  and other party is not a repeat player (unequal bargaining power)

i. drafter has superior knowledge

ii. drafter can spread costs over many transactions

d. take it or leave it situation, no choice

Doctrine of Reasonable Expectations (allows court to create a more fair result by finding ambiguity in the terms and interpreting them against the drafter?):

a. so far used only for insurance contracts, but Restatements (§211) doesn’t limit it to this

b. To avoid the contract, must make two showings:  

a. Has to be an adhesion contract:

i. must be a standard form

ii. must be drafted by only one of the parties

iii. drafter must be a repeat player  and other party is not a repeat player (unequal bargaining power)

1. drafter has superior knowledge

2. drafter can spread costs over many transactions

iv. take it or leave it situation, no choice

b. Test of reasonable expectations:  

i. Term is bizarre or oppressive

ii. Eliminates dominant purpose of transaction

iii. Eviscerates non-standard terms agreed to

c. Question of whether weaker party has to be unaware of the offending clause (then wouldn’t frustrate the expectations)

c. What is insurance companies response?  Not much, because the clause will work in most cases because the insured won’t challenge it; with the few that are left a letter by the insurance company will deter.  

d. Downside:  Gives incentive not to read contract

II.  Rationale for Implied Terms

(Woods – implied in fact)

(Leibel – implied in law)

a. Courts imply two types of terms:  

i. Implied in fact  (Woods – court interpreted the good faith clause as something intended by the parties; contract didn’t make sense without implied obligation of good faith)

1. court thinks the term was intended by the parties

ii. Implied in law (Leibel)

1. court includes term regardless of intention of the parties

b. Implied in law, examples:

i. Requirements and output contracts; 2-306(1) (Outputs, Requirements and Exclusive Dealings) limits the contract to “such actual output or requirements as may occur in good faith” (Similar to Woods case)

ii. Notice of termination; unless otherwise bargained out of, 2-309 (Absence of Specific Time Provisions; Notice of Termination) applies which says that “except on the happening of an agreed event requires that reasonable notification be received by the other party”  (similar to Leibel case)

1. Can bargain out of 2-309 as long as not unconscionable which is a high standard and hard to get in commercial context

2. Notice of termination would also be excused if one of the parties had breached

III.  Implied/Express Warranty

(Caceci)

1. Scott reviews 2-313 (Express Warranties), 2-314 (Implied Warranty:  Merchantability; Usage of Trade), and comment 1 and 4 of 2-313;

a. advantages over negligence:  doesn’t require any other proof except that there was a warranty and it was breached

b. Policy reasons:  want to increase the quality of homes built, easier for builder to bear costs because can spread costs (“lowest cost risk bearer”), create incentive for builders to police themselves (do the soil samples, potability of water, etc.), lower home owners insurance;

c. Since Implied Warranty is policy driven should it be able to be disclaimed?  Scott says this is a policy issue (no clear answer given – see below)

2. Express warranty (2-313)

a. Three ways in which an express warranty can be created:

b. Most important is 2-313(1)(a):

i. Affirmation of fact or promise that becomes the “Basis of the bargain”

1. a kind of watered down requirement that the buyer rely on the seller’s warranty

a. if a representation is contained within the fine print of the sales contract then it will be considered part of the basis of the bargain, even if Buyer didn’t read the contract

ii. Warranties made to persons other than the plaintiff:

1. many courts now allow a person to sue an indirect seller (i.e. a person who sold the goods to a middleman, who then sold it to the plaintiff)

iii. Puffing (2-313(2)):

1. seller can be held to have made an express warranty even though he never uses the word warranty, but if he is merely puffing, or clearly expressing an opinion, he will not be held to have made a warranty.

iv. Description (2-313(1)(b)):

1. “Any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description.”

v. Sample or model (2-313(1)(c)):

1. “Any sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or the model.”

b. Disclaiming express warranty (comments 1 and 4 of 2-313):

i. Cannot disclaim express warranties if the express warranty and disclaimer are clearly in conflict:

1. comment 1:

a. “’Express warranties rest on ‘dickered’ aspects of the individual bargain, and go so clearly to the essence of that bargain that words of disclaimer in a form are repugnant to the basic dickered terms…”

b. Might be able to disclaim express warranty if scope of express warranty is not clear and the scope of the disclaimer is clear (emanuel p504).

2. comment 4:  

a. “A clause generally disclaiming ‘all warranties, express or implied” cannot reduce the seller’s obligation with respect to such description and therefore cannot be given literal effect under Section 2-316.”

3. Implied warranty of merchantability (2-314):

a. “Unless excluded or modified…, a warranty that goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind.  Under this section the serving for value of food and drink to be consumed either on the premises or elsewhere is a sale.”

a. “merchantable”:

i. 6 criteria listed

ii. Most important of the criteria is:

1. “fit for the ordinary purposes for which such goods are used.”

b. “Unless excluded or modified other implied warranties may arise from course of dealing or usage of trade.”

c. Disclaimers of implied warranty, 2 ways to disclaim:

a. Explicit disclaimer:

i. Must mention word “merchantable”

ii. Cannot be buried in fine print

b. Implied disclaimer (§2-316):

i. Uses words “as is” or “with all faults”

ii. If buyer has examined or refused to examine and should have noticed the defects

iii. Course of dealing, course of performance, or trade usage

IV.  Implied Obligation of Good Faith

(Empire Gas, Locke)

1. Good faith defined in 2-103b:  “in the case of a merchant means honest in fact and the observance of reasonable commercial standard of fair dealing in the trade.”

2. Casebook:  Good faith alternately described as a way of describing conduct which should be excluded (list of examples given on p542) or a way to describe conduct which undermines the “spirit” of the contract and deprives one party of the “fruits of the contract that she reasonably expected to receive.”

a. Example: requirements contract; cannot reduce requirements to 0 to evade the contract for the wrong reasons (Empire Gas)

b. Example:  Settlement deal where Warner Bros. given right of first refusal to review scripts but had no intention of ever developing them;

3. R2d §205:

a. “Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.”

V.  Minority and Incapacity

(Dodson)

1. classic rule is that minor has right to rescind, unless it is a “necessary”

a. any contract which he enters into is voidable at her option

b. a “necessary” is generally food, clothing, and shelter

2. Some courts have made exceptions:

a. Set-off rule:  If no overreaching, fraud, etc. contract is fair on its face then doesn’t change minor’s right to rescind but has to compensate the vendor in the amount attributable for depreciation, damage, etc.

b. Affirmative misrepresentation:  if minor misrepresents his age then vendor is off the hook;

3. Policy reasons:

a. Old rule:  avoids cost of litigation and enforcement

b. New rule:  may help certainty of K

VI.  Mental Incapacity

(Hauer)

1.  Two tests:

a. Contracts are voidable, not void

b. Types of mental incapacity:

i. Mentally ill

ii. Senile

iii. Mentally retarded

iv. Drunk

1. two requirements:

a. so intoxicated that she can’t understand the nature of the transaction

b. other party has reason to know that she is drunk

c. R2d sec 15 test, has two parts:

i. Cognitive capacity test:  “unable to understand in a reasonable manner the nature and consequences of the transaction”, OR
ii. Volitional capacity test:  

1. Two parts:

a. unable to act in a reasonable manner in relation to the transaction, and 

b. the other party has reason to know of his condition

2. But R2d sec 15(2) states that if the terms were fair and the other party didn’t know of the incapacity then the power of avoidance terminates to the extent that the contract has been so performed in whole or in part or the circumstances have so changed that avoidance would be unjust…”

3. R2d sec 15 rule much more difficult/expensive to administer than rule for minors

VII.  Duress

(Totem)

1. R2d §175 test for when duress makes a K voidable:

a. wrongful acts of the defendant (not well defined, includes tortious and criminal acts but may also include an act or threat that is wrongful in the moral sense [p623])

b. plaintiff has no other viable alternative, e.g.:

i. can’t negotiate extensions on payment of debts

ii. not enough time/resources to bring suit on the contract (would have become bankrupt first)

iii. standard is high, basically must be facing bankruptcy

2. Example is totem marine case:

a. Improper threat:  withholding payment of an acknowledged debt

b. No reasonable alternative:  would have become bankrupt without accepting the deal, not even enough resources to stay in business long enough to litigate

3. R2d §176 (When a threat is improper)-What is a “wrongful act”

a. Threatened tortious act

b. Threatened criminal act

c. Bad faith threat of use of civil process (civil litigation)

d. Threat to breach the duty of good faith and fair dealing

e. Act done purely to harm recipient:

i. resulting exchange not on fair terms, and 

ii. threatened act would harm recipient and not significantly benefit the threatening party

4. Majority opinion is that knowingly taking advantage of another’s financial hardship is not duress unless the other party caused the hardship.  (Selmer, note 6, p628)

VIII.  Undue Influence

(Orodizzi)

1. R2d §177 (When Undue Influence Makes a Contract Voidable)

a. Contract is voidable

2. Has to do with abuse of trust.  In most jurisdictions cannot be applied to transactions conducted at arms length.  Requires two elements (Examples and Explanations, p356):

a. Excessive susceptibility on part of P:  P had a relationship of dependency and trust with D that gave D dominance over him and justified him in believing that the dominant party would not act contrary to the victim’s interests.

b. Excessive pressure by D:  D improperly abused this position of trust and psychological advantage by unfairly persuading the victim to enter the contract adverse to his interests.

i. Discussion at unusual or inappropriate time

ii. No time for counsel

iii. Use of multiple persuaders against single servient party

3. Excessive pressure would not apply to telemarketers or other high pressure sales situations

4. Doesn’t require confidential relationship and doesn’t require bad faith on part of D.  Also doesn’t require irrational acting on part of P.

IX.  Misrepresentation

(Syester)/Non-disclosure (Hill)

1. Restatements:

a. Main rule on misrepresentation is R2d sec. 164 (When a Misrepresentation Makes a Contract Voidable).   Other rules are R2d 161-169.

b. R2d 161  When Non-Disclosure Is Equivalent to an Assertion

c. R2d 162 When a Material Representation is Fradulent or Material

d. R2d 163 When a Misrepresentation Prevents Formation of a Contract

e. R2d 164 When a Misrepresentation Makes a Contract Voidable

f. R2d 168 Reliance on Assertions of Opinion

g. R2d 169 When Reliance on an Assertion of Opinion Is Not Justified

2. Summary Elements of Misrepresentation (also see Emanuel p477):  

a. False statement or omission by D

b. Statement induces assent by P

c. Justified reliance on part of P

3. Statement or omission:

a. may be implied in cases of partial omission or where a duty to speak is imposed but there is no general duty to speak.

i. Statement has to be about fact, not a mere opinion (puffing) (R2d168)

1. exception under R2d 169

a. can rely on an opinion if:

i. stand in a relation of trust or confidence

ii. person whose opinion is asserted has special skill, judgment or objectivity

iii. recipient is particularly susceptible to a misrepresentation of the type involved

ii. Statement has to be either fraudulent or material  (Examples and Explanations says there is a sliding scale whereby deliberate misrepresentations impose correspondingly less responsibility on the victim to question or check into the representations, p343, so an innocent misrepresentation would require victim to show that the misrepresented fact was “material” rather than fraudulent)

4. Omission:  review of when you have to affirmatively disclose a fact (R2d 161 When non-disclosure is equivalent to an assertion):

a. When there is a special relationship

b. Something that was said was wrong the first time; you have to correct the statement

c. You are aware that the other party has made an incorrect basic assumption and not to disclose it would not be fair dealing

i. R2d 161(b):

1. “Where he knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the contract and if non-disclosure of the facts amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.”

d. Disclosure of the fact would correct a mistake by the other party as to the contents or effect of a writing, evidencing or embodying an agreement I whole or in part

5. Statement induces assent

6. Reliance on statement must be justified

a. Special relationship (like in Syester case) might take place of justified reliance

7. Remedies for misrepresentation:

a. rescission

b. enforcement

c. damages

X.  Unconscionability

(Walker case-individual)

(Pepperidge farm case-commercial)

1. Uses UCC 2-302

a. Comment to code says “the principle is one of the prevention of oppression and unfair surprise…and not of disturbance of allocation of risks because of superior  bargaining power.”

i. Contract judged as of the facts existing at the time of signing it

2. Types:

a. Procedural:  one party was induced to enter without having any meaningful choice (a defect is present in the bargaining process)

i. examples:

1. hidden boilerplate

2. high-pressure sales people

3. illiterate consumers

4. oligopolistic industries

5. take it-or-leave it deal

6. unusual time or place

7. incomprehensible language

b. Substantive (Scott doesn’t talk much about)

i. excessive price (2-3X)

1. or excessive profit margin by seller

ii. Remedy-meddling (emanuels):

1. Liquidated damages

2. warranty disclaimers 

3. limitation of remedies

4. waiver of all defenses

5. “cross-collateralization” (walker case – seller used all other items purchased as collateral on new items)

3. Doctrine now having decreased importance, taken over by legislature

a. Application of doctrine has been inconsistent

i. Reasons:

1. most victims don’t sue

2. risk and uncertainty of litigation is increased if contours of law aren’t clear

3. many wrongdoers aren’t deterred (e.g. CJ fertilizer case, may just be assumed to be cost of doing business)

4. Commercial context – very hard to show

a. Factors mentioned on p695 that might be considered in an unconscionability claim:

i. Procedural:

1. “unfair surprise”

2. high pressure sales

3. terms are oppressive

4. gross disparity of consideration

ii. reasons why court rejected unfair surprise claim in Zapatha case

1. terms weren’t buried in fine print or obscurely worded

2. terms had beens specifically pointed out to plaintiff at time of the signing

3. plaintiff had more than enough time to consider the contract

XI. Public Policy

(Borelli)

1. How does court justify a decision based on “Public Policy”?

a. Look to what the statutes say

b. Give decision even without a statute

c. Can take middle path on illegality or remedy; so can void contract but give redress through restitution to even out the forfeiture

2. Restatement Sec. 178 (When a Term is Unenforceable on Grounds of Public Policy)

a. Places burden on party seeking non-enforcement

b. Is a balancing test

i. For enforcement:

1. parties justified expectations

2. any forfeiture that would result if the enforcement were denied

3. any special public interest in the enforcement of a term

ii. Against enforcement:

1. strength of that policy as manifested in legislation or judicial decisions

2. likelihood that a refusal to enforce the term will further that policy

3. the seriousness of any misconduct involved and the extent to which it was deliberate

4. the directness of the connection between that misconduct and the term

XII.  Non-Compete Clauses

(Karlin)

1. Why offensive?

a. Decrease competition so drive up prices

b. All the opportunity cost is transferred to employee so employee’s salary is lower

c. Incentive to retain employees is lower

d. Locks up resources (knowledge, etc.); employees can’t make the highest use of their time

2. Argument in favor of non-compete

a. Need to provide an incentive to invest in the employees, drugs, businesses, etc. (e.g. Karlin case)

3. Court balances factors (time, area, scope are the three main ones):

a. Time of covenant:  only long enough for employer to protect his practice; will be longer when there is infrequent contact between patient and physician

b. Geographic area:  only enough to protect the employer’s practice

c. Scope:  Confined to the activities that the employer engages in

d. Hardship to employee:  court must also consider whether there will be undue hardship on the employee, if he can find work elsewhere, reason for termination

i. but if employee has contributed to the termination then probably won’t be considered undue hardship

e. public interest:  if there is a shortage of the services provided in that area

4. In California, Non-compete clauses are invalid by statute

5. In legal profession, non-compete clauses are barred by ethics rules (lawyers can be barred from soliciting the clients but cannot be barred from representing them if the clients come to the firm on their own)

6. Restatement approach

a. “Ancillary” refers to ancillary to an otherwise valid transaction

b. R2d187 (Non-Ancillary Restraints on trade):  “A promise to refrain from competition that imposes a restraint that is not ancillary to an otherwise valid transaction or relationship is unreasonably in restraint of trade.”

i. Idea is that it will raise prices to end user

c. R2d188 (Ancillary Restraints on Competition)

i. R2d188(1)


1. “A promise to refrain from competition that imposes a restraint that is ancillary to an otherwise valid transaction or relationship is unreasonably in restraint of trade if:  (a) the restraint is greater than is needed to protect the promisee’s legitimate interest, (b) the promisee’s need is outweighed by the hardship to the promisor and the likely injury to the public

a. So balances promisee on one hand with hardship to promisor and injury to public on the other

7. Solving a non-compete problem (Scott goes through problem 8-2; Erickson is a biotech researcher, has a non-compete clause but wants to break away and start her own company):

a. Preferred outcome:  she wants clause to be unenforceable so that she can start her business right away

b. goes through the three main elements: geographic area, time, and scope.

i. Geography:  Is worldwide too broad, depends on industry?

1. have to look at legitimate interests of employer

a. business claims worldwide scope but does it engage in business worldwide?  Where does its customers come from?

i. Some biotech and technology clearly are worldwide

ii. But compare to doctors and dry cleaners where customers are local

ii. Time:  

1. if she can wait it out then no problem

2. usually non-competes are not longer than 3 years

3. 2 year scope might depend on how fast field is moving

iii. Scope:  

1. can’t even own stock

2. possibly carve out a spot that has nothing to do with marketing(?)

c. Next do R2d188 balancing test

i. Have to make hardship argument for the client

1. but there will always be some hardship in all non-compete

ii. public interest:  could argue that there is an urgent public need to have research move forward as quickly as possible

d. Advise:

i. Need to know more about what she wants to do.

1. if she is interested in doing something the larger company is not interested in doing then the larger company might save money by encouraging her to do a start-up

2. need more facts to make a risk assessment

a. what do you want to do from here

b. how long do you have

c. how much capital do you have

d. etc.

XIII.  Mistake

(Mutual: Lenawee – sewage seepage)

(Unilateral:  Wilfred’s)

1. Definition of mistake generally

a. Belief must be wrong

b. Fact must have been in existence at the time the contract was executed

i. Cannot be mistake about what will happen in the future

2. Mutual mistake (R2d 152)

a. Definition:

i. Belief must be wrong

ii. Fact must have been in existence at the time the contract was executed

iii. Both parties must have been unaware of the fact 

iv. The contract did not take the mistake into account 

b. Test to see if adversely affected party can avoid the contract (R2d152, 154)

i. Basic assumption:  Mistake must concern a basic assumption on which the contract was made

ii. Material effect:  the mistake must have a “material effect”

iii. Risk of mistake:  adversely affected party must not bear the risk of the mistake

c. Example of how to solve mutual mistake problem:

i. Lenawee case; facts:  neither purchaser or seller knew that the apartment complex used an illegal sewage system and health board condemned the property after the contract was signed

1. can purchaser avoid the contract?

a. Basic assumption:  basic assumption was that the building could generate income and that the building was usable; price was set on that basis; so basic assumption was mistaken

b. Material affect:  building could not be used to generate income and it was not economically feasible to fix the problem

c. Risk was in place at time the contract was entered into

d. Risk of mistake:  contract had an “as is” clause and said that that put risk of mistake on the buyer; in a similar note case court said that “as is” clause didn’t give buyer notice and was just boilerplate so decision came out differently

i. If knew more information and history of negotiation between the parties we could better assess whether this kind of risk was within the parties’ contemplation and where the risk should be placed

3. Unilateral mistake

a. Test to see if adversely affected party can avoid the contract (R2d152, 154)

i. Basic assumption:  Mistake must concern a basic assumption on which the contract was made

ii. Material effect:  the mistake must have a “material effect”

iii. Risk of mistake:  adversely affected party must not bear the risk of the mistake

iv. Additional requirement from mutual mistake (R2d 153):

1. Enforcement of the contract would be “unconscionable” OR

2. other party had reason to know of the mistake or his fault caused the mistake

v. Additional requirements by other courts

1. must be unconscionable

2. adversely affected party must have used reasonable care

3. other party can be placed back in status quo

vi. Example:

1. Wil-fred case (wil-fred is contractor who submitted bid then one of his subk’s said he made a 150K mistake and would go bankrupt; wil-fred called to rescind his bid (which was the lowest) before contract was awarded)

a. Court said that material effect is satisified because size of mistake was 17% of total bid (more quantitative approach than restatements)

b. Court looked care used by subK and the way the bid was compiled

c. Court looked at what contractor and subK did when they discovered the mistake; noted they did everything they could

d. Court noted that since contract had not been awarded the status quo could be maintained; Scott says that filing the lawsuit immediately was the most important thing in winning the case because if contract had been awarded then status quo element couldn’t be met

XIV. Impossibility, Impracticability, and Frustration of Purpose

(Harriscom:  government intervention)

(Karl Wendt:  change in market conditions)

1. Impossiblity, Impracticability, and Frustration of Purpose (“Changed circumstances” doctrine)

a. All have in common that there is no fault of either party, just have to decide who has to bear the loss

2. Impossiblity

a. Destruction of subject matter:

i. No fault of either party

ii. Specific performance is impossible

iii. money damages won’t cure the problem because they are difficult to determine or they won’t respond to the contract in a useful way

iv. Taylor case (theater burned down after signing of contract):

1. how decided today?

a. Have to think of the sort of risks that the parties had to take account of

i. Might say that business owner would have to anticipate risk of fire or strikes, etc.

1. Might expect business owner to get insurance

b. Modern court would probably say that damages would cure the harm

i. Probably wouldn’t put entire loss on Taylor (theater owner)

b. Rare for court to find impossibility

c. Basically needs to deal with a unique provider or service

d. More likely to have  impossibility when some dies

i. E.g. if you commissioned a painting from a certain artist and he becomes incapacitated or dies

e. Elements (from emanuels):

i. Event occurred after contract was made

ii. Event was one whose non-occurrence was a “basic assumption” on which the contract was made

iii. Language or circumstances don’t dictate that discharge should be denied (allocation of risk of the event is not on the party seeking discharge)

1. termination agreements

a. e.g. Karl Wendt case – clause required both sides to give 6 months termination notice; party giving notice takes the risk for the first 6 months that market will change in favor of staying with franchise agreement, but after that risk shifts to the other party;

iv. Event was not the fault of the party seeking the discharge

3. Impracticability (2-615, R2d 261)

a. Summary of Elements:

i. Event occurred after the contract was made

ii. the non-occurrence of which was a basic assumption of the contract 

iii. Effect of the event is to render the party’s performance impracticable (unduly burdensome)

iv. Party seeking relief was not at fault in causing the occurrence

v. Party seeking relief must not have borne the risk of the event occurring

4. Event, the non-occurrence of which was a basic assumption of the contract

a. Things that count under 2-615 comment 4:

i. war

ii. natural disaster

iii. local crop failure

iv. strike

v. government regulation

1. comment 10 of 2-615, UCC doesn’t distinguish between foreign and domestic laws, orders, regulations, etc. – treats them all the same

2. many companies tried to use impracticability in 1970s claiming that OPEC changed the rules – courts said doesn’t count because OPEC is not a government, construes “government” narrowly

a. even if OPEC was a government would still have to satisfy the other elements

b. also many other places could have gotten oil from to fill their contracts

b. Things that don’t count:

i. Events that are FORESEEABLE generally don’t count

1. change in market conditions (party would lose $$ by having to perform)

a. usually felt that change in market conditions was within the contemplation of the parties at the time of contracting

c. Effect must be unduly burdensome

i. Analogous to materiality in mistake doctrine

ii. Basically have to go virtually bankrupt before courts will deem event unduly burdensome – very high threshold

d. Party seeking relief must not have borne the risk of the event occurring

i. Which party is in better position to take out insurance

5. Frustration of purpose

a. Classic case is the coronation case (Krell v Henry)

b. Elements:

i. Non-occurrence of the event must have been a basic assumption of the contract

ii. Affected party must not have borne the risk of its occurrence

iii. Affected party was not at fault by causing the event or protecting against its occurrence

iv. Event so seriously affects the value or usefulness of that benefit that it frustrates the contract’s central purpose

c. Alternative elements:

i. “principal purpose”:  purpose frustrated by the supervening event must be the principal purpose of the party making the contract

ii. “substantial”:  frustration must be substantial

1. not enough that the transaction has become less profitable or that the party will sustain a loss

iii. “basic assumption”:  frustrating event must have been a “basic assumption” of the contract

6. Force majeure clause

a. Saw this in Harriscom case

i. Allows you to increase or limit the events that would relieve you of liability under impracticability

1. e.g. strike/labor unrest

2. parties often ignore these clauses as boilerplate but courts adhere to them

b. Usually a Seller’s clause

i. Intended to let seller out of the contract if the event occurs

7. Example of how to solve a problem

a. Problem 9-1 (flower shop)

i. What is desired outcome?

1. rescission or enormous price reduction

a. negotiation is only tool for price reduction

b. for rescission have to use doctrines above – will give us some context for negotiation

2. if no rescission then maybe wants to be excused from future performance or suspend future performance (was supposed to pay for flower shop in installments)

3. misrepresentation and tort claim in background

ii. Contract claims:

1. Non-disclosure (R2d161)

a. Only applies to a few situations; a and c don’t apply

b. For d cannot use employee-employer relationship because not close enough to satisfy “trust” requirement

i. But could make argument about being treated like a family member and taking over during the owner’s illness, etc.

ii. May be enough to make claim for some sort of fiduciary relationship from stewart to barlow

c. “b” – raises factual problem of (1) establishing stewart’s knowledge and (2) would correct mistake by basic assumption (basic assumption = that flower shop would continue as a flower shop); other issues: nothing to stop him from still operating as a flower shop; has a responsibility to do some research on his own; could argue that he knew the price was very good so failure of good faith on his part

2. Misrepresentation

a. We don’t know what stewart said, so can’t establish a misrepresentation claim

i. Would have a duty to correct if he had said that the hospital would still be there

3. Mistake

a. Prefer mutual mistake because that rescinds the contract

b. Elements:

i. Basic assumption:  

ii. Material effect:  affects barlow’s performance, not stewarts

iii. Risk allocation:  fact that Barlow thought it was a good price and stewart let him spread out the payments makes it more appropriate to put risk on him

1. might also look into how diligent barlow was in looking into hospital’s continued existence

c. unilateral mistake

i. same elements as above but also need unconscionability or other party had reason to know of the mistake

1. unconscionability is probably not shown because Barlow has been working in the industry a long time

4. Impossibility, Impracticability, and frustration of purpose:

a. Does UCC apply?

i. Sale of business here is mixed goods and services, could go either way

b. 2-615 doesn’t apply by its terms because only applies to sellers

i. could try to argue by analogy

c. left with R2d 261 – 271

i. would have to claim that purpose of the contract was the florist shop that served the hospital and that purpose was frustrated

ii. question is then whether non-occurrence of the event was a basic assumption of the contract

iii. impracticability claim would be that his business would be completely worthless, which would be a hard claim to make

b. Problem 9-3

i. Facts:  your client’s department store is trying to remodel and upgrade.  The Contractor calls and says his supplier raised the price of the tile due to a strike threat by supplier’s employees.  Contractor says he can’t absorb the cost increase.

ii. Client goals

1. get remodeled on time and at original price

2. what is order of priority and exactly who is the client?

a. Order of priority depends on the client; not clear who the client is, but would probably know if we were vice president and general counsel

i. Point is that we don’t represent the personal interests of the officers, directors, executives, etc. with whom you speak

ii. Also have an obligation to tell the persons with whom you speak that you do not represent them

iii. Other point is that this is a business decision and so management has to be the one to decide

iii. Read the contract

1. force majeure clause

a. combination of merger clause (“supercedes all prior agreements”) and no oral modifications clause (agreements not in writing don’t count)

b. this is a buyer’s form (our client’s form) but force majeure clause is a seller’s clause so limited in scope

i. since we are much larger than the contractor it could be seen as an adhesion contract (Scott says this but sounds unlikely since it is a commercial setting and there is freedom to business elsewhere)

iv. impracticability claim

1. unlikely since change in market conditions not enough

2. no sign that contractor (Waller) is near insolvency

3. Waller could have insured to protect itself or gotten price fixed contract from its supplier

v. impossibility claim

1. tile is still available, just at higher price so not objectively impossible

vi. frustration of purpose

1. requires total loss of value, and this doesn’t appear to be true here

vii. Is K governed by UCC?

1. this is a mixed goods and services contract

2. can look at dollar amount attributable to each but not determinative

3. examine case under UCC then under common law

viii. how do we get contractor to perform without paying more?

1. Can Waller modify contract?

a. UCC 2-209 allows modification without consideration.

i. Exception:

1. oral modification clause

a. one of two requirements:

i. must be between merchants, or

ii. must have signed separately

ii. How to protect against extortion

1. 2-209, comment 2:

a. modifications must meet test of good faith under 2-103 (“honesty in fact and the observance of reasonable commercial standards for fair dealing”)

b. Roth case (p815) two part test to determine if modification is enforceable:

i. “unforeseen economic exigencies”: 

1. A party may in good faith seek a modification when “unforeseen economic exigencies” existed which would prompt an ordinary merchant to seek modification in order to avoid a loss on the contract

ii. Coercion:

1. Even where circumstances do justify asking for a modification, it is nevertheless bad faith conduct to attempt to coerce one by threatening a breach

2. Inference of coercion may be rebutted by showing that the party threatening not to perform did honestly believe it had a legal defense to the duty of performance.

2. Economic duress:

a. Requires (1) wrongful act and (2) no reasonable alternative:

i. Wrongful act:  comes down again to bad faith

ii. No reasonable alternative:  

1. tough to meet

2. Carmody hasn’t tried alternative yet

3. Why not wait for breach and sue for damages?

a. This implies delay is a reasonable alternative when we claim that it isn’t

4. What about have Waller do extra work for no extra charge?

a. ?must put other party on notice if we do not intend to pay price

ix. Advise to client

1. find out if there is alternative availability of the tile

a. need for client to check into this

b. if find alternative source of tile then can ask for Waller to perform contract as is

i. if no response or they say they won’t perform then can go ahead and make alternative deal without breaching

1. problem is that waller might come back with iffy answer

c. if no alternative source then have to deal with waller

i. as the lawyer you could call and ask to speak with his counsel

1. escalates formality

2. can’t speak directly to waller if he does have counsel

ii. could also write “lawyer’s letter”

1. often other party doesn’t want to hastle with threat of litigation and just backs down

XV.  Modification

(Alaska Packers)

1. Common Law

a. Pre-existing duty rule (R2d §73)

i. Two party cases – General rule:  where one person promises another that he will do what he is already legally obligated to do for that other person, this promise is not a “detriment” sufficient to satisfy the consideration requirement.

1. reason:  deter “hold up” behavior

b. Three exceptions:

i. exception under R2d §89(a)

1. modification is binding if it is:

a. “fair and equitable” in view of circumstances

b. circumstances were not anticipated by the parties when the contract was made

ii. by statute (R2d § 89(b))

iii.  exception under R2d §89(c)

1. modification binding by reliance (promissory estoppel)

a. “to the extent that justice requires enforcement in view of  material change of position in reliance on the modification.”

2. UCC (2-209)

a. Abolishes pre-existing duty rule

i. Two limits to this rule:

1. good faith/unconscionability requirement

2. no oral modifications clause will be upheld (2-209(2))

a. merchant’s form:  but if the “no oral modifications” clause is on a form from a merchant then one of two conditions must be met for the clause to be effective:

i. other party is also a merchant

ii. non-merchant must sign the clause separately in addition to the contract as a whole

b. non-merchant’s form:

i. don’t need clause signed separately(?)

ii. oral modifications clause will be upheld

c. no oral modifications clause can be overcome by waiver

b. Steps to problem solve modification problem under UCC:

i. Transaction deals with goods?

1. if no then UCC doesn’t apply – use common law principle of pre-existing duty rule

ii. are good faith and unconscionability requirements met?

1. if no then modification without consideration not OK

iii. is there a “no oral modifications” (“nom”) clause?

1. if no then modifications OK

iv. is the form with the nom clause supplied by a merchant?

1. if no then presumption that modification is OK

v. is other party a merchant?

1. if yes then nom enforced

vi. has other party signed the nom separately from the contract as a whole?

1. if yes then nom enforced

vii. has other party waived protection against nom clause?

1. if no then nom not enforced

viii. has other party retracted their waiver?

1. if yes then nom not enforced

2. if no then nom enforced

List of cases.

Facts:

1. CJ Fertilizer:  C & J (P) had an insurance policy with Allied (D) that covered burglary.  "Burglary" under the insurance policy required the exterior of P's premises to show visible signs of force and violence.  A burglary occurred but D refused to pay; there were no visible marks or physical damage to the building exterior at the place of entry of the burglar.  An interior door had been damaged.  P sued to recover under the policy.  The trial court held for D; the definition of "burglary" was clear and was not met.   P  appealed.

2. Wood v. Lucy, Lady Duff Gordon:  Lucy (D) gave Wood (P) an exclusive right to endorse designs with her name and to market and license all of her designs.  The contract required that they evenly split all profits from P's sales.  The exclusive right was to last at least for one year and was renewable on a year-to-year basis and terminable with 90 day notice.  The contract stated that P had an organization capable of performing, but there was no express clause that P would perform.  D placed endorsements on the clothes without  P's knowledge and in violation of the contract.  P sued D.  The trial court denied D's motion for a judgment on the pleadings.  The intermediate appellate court reversed that ruling.  P appealed the dismissal of the complaint.  D claimed that the agreement lacked the elements of a contract; P was not bound to do anything.  

3. Leibel v. Raynor Manufacturing Co.:  Leibel (P) entered into an oral deal with Raynor (D) to sell and install D's garage door openers on an exclusive basis in a 50 mile radius from Lexington, Ky.   P borrowed substantial sums of money to honor its part of the agreement.  After two years of steadily declining sales in the area D notified P that it was terminating its relationship.  P sued and D obtained a summary judgment based on the grounds that the agreement was for an indefinite duration and that it could be terminated at will by either party.  P appealed contending that a reasonable notice must be provided under such agreements.

4. Caceci v. Di Canio Constr. Corp.:  Caceccis (P) entered into a contract with Di Canio (D) to the sale and conveyance of land wherein a ranch home was to be constructed.  The contract price was $55,000.  D guaranteed certain work to be performed but limited the remedy to replacement or repair of the defects.   The contract also called for quality of work in accordance with the community standards.   Four years after the work was finished, P noticed a dip in the kitchen floor and D promptly attempted to repair the problem and that did not work.  D made another attempt to fix the problem and P was unsure and hired a firm experienced in these problems and it was discovered that the home was on a sinking foundation because it was built on soil composed of deteriorating tree trunks, wood and other biodegradable materials.   The repair work to fix this problem took seven months and entailed digging up the slab foundation, removing the wood, and tree trunks and pouring the new foundation.  P then sued D and won a judgment of $57,466 under negligence and implied warranty theories.  D appealed.  The Appellate Division affirmed solely on the implied warranty theory in that there was sufficient evidence that the trier of fact could infer that D knew the house was being erected on poor soil.

5. Empire Gas:  Empire Gas (P) and American Bakeries (D) entered into a contract for the purchase of 3,000 conversion units at $750 per unit to convert D's trucks to use propane instead of gasoline.   D also agreed to purchase all of its propane fuel needs from P for a period of four years.  D never ordered any equipment nor bought any propane from P.  P sued and got a jury verdict of $3,254,963 for lost profits on 2,242 conversion units and the propane fuel those units would have used had they been installed.   D appealed.  

6. Locke v. Warner Bros.:  Locke (P) became romantically and financially involved with Clint Eastwood.   In 1988, that relationship deteriorated and eventually the relationship was terminated.   P then sued Eastwood alleging numerous causes of action.  That action was resolved in 1990 by a settlement and mutual release.  Eastwood agreed to pay P $450,000 and to convey certain property to her.  Furthermore, P contends that Eastwood secured a development deal for P with Warner (D) in exchange for P's dropping of the case.  Just by coincidence, P signed a development deal with D contemporaneously  with the P/Eastwood settlement.   The P-D deal called for P to get $250,000 per year for three  years for a non-exclusive first look deal wherein D got to see work product from P before any other studio could see it.    The second part of the contract called for a pay or play deal for $750,000 for  D's directing services.  Unknown to P at the time, Eastwood had agreed to reimburse D for the cost of the contract is P did not succeed in getting projects developed or produced.   Early in the second year of the three year contract, D charged $975,000 to an Eastwood film.  D paid P the guaranteed compensation under the agreement ($1.5 million).   P was provided with an office on the studio lot and an admin. assistant.  D did not develop any of P's projects or hire her or direct any of her films. D contends the agreement was a sham and that D never had any intention of making films with her and that D's sole motivation was to assist Eastwood in settling his litigation.  P sued D for sex discrimination and tortious breach of the implied covenant of good faith and fair dealing in violation of public policy and breach of contract and fraud.  D denied the allegations and moved for summary judgment in that D did consider all its contracts and the decision not to develop was not a breach of the contract.   P presented evidence that supported her contention that D had no intent to honor the agreement.  The trial court gave summary judgment to D and P appealed; D was not required to have a good faith or fair basis for declining to exercise P's developments and because D did not breach the contract there was no fraud.  P appealed.

7. Dodson:  Dodson (P), aged 16, bought a 1984 pick-up truck in April of 1987 from Shrader (D) who owned and operated Shrader's Auto Sales.  P paid $4,900.   At the time of sale, there was no inquiry by D nor any misrepresentation by P of his age.  Eventually nine months after the sale the truck developed mechanical problems and P continued to drive it without repair until it became inoperable.   P then tried to rescind the purchase from D.  D refused to take the truck back unless depreciation were factored into the rescission.  The truck was then hit while sitting in a yard by a hit and run driver.  Under stare decisis the trial court granted rescission.    D appealed.

8. Hauer:  Hauer (P) suffered a brain injury when in a motorcycle accident.   P was adjudicated incompetent resulting in a guardian being appointed.   P's guardianship was terminated based on a letter from a treating physician, Kenneth Viste.  Viste stated that P had recovered showing good memory, good judgment, and was capable of managing her own affairs.  P's monthly income after the accident was $900 which consisted of social security disability and interest income from a mutual fund worth $80,000.   P eventually met Ben Eilbes who convinced her that she should take out a loan using her stocks as collateral and that if she did Ben would give her a job, pay her interest on the loan and pay the loan when it came due.  The loan was to be for $2,000.  P agreed.   Ben put his plan in effect but P's stock broker told the banker that P needed the money to live on and that he wished the bank would not use it as collateral for a loan.  The stock broker also told the bank that P was suffering from brain damage.   Ben got loan papers for $30,000 and got P to go to the bank wherein the bank officer, Schroeder explained the papers to P.  The bank officer did not notice anything that would cause him to believe that P did not understand the loan transaction.  P signed the papers. The loan matured in April 26, 1990 and P sued Union State Bank (D) and Ben (D1).  D moved for summary judgment but was denied.  P claimed that she was incompetent.  Prior to trial, the action against D1 was dismissed as he was judgment proof and was filing bankruptcy.  The jury found that P lacked capacity to enter into the loan and that D failed to act in good faith.  D appealed. P cross appealed for attorney fees and punitive damages.  The verdict required D to return P's collateral and dismissed D's counterclaim for the loan proceeds.

9. Totem Marine:  Totem (P) made a contract with Alyeska (D), for P to haul pipeline construction material from Houston to a port in Alaska.  P was tasked with completing performance of the contract by August 15, 1975.  Problems developed with the loading of the products to be shipped and the schedule was falling short, so on verbal authority from D, P hired another tug, but P withheld performance until D modified the written contract.  Due to other unfortunate delays in weather and logistics through the Panama Canal, the shipment was way behind schedule.  D then ordered the vessels into San Pedro, Ca. where they off loaded the barge without the consent of P.  This was done without a load survey and without a marine survey which voided P's insurance.  D then terminated the contract on September 14, 1975.   P submitted invoices to D between $260,000 and $300,000.  P was in urgent need of cash and P's attorney advised D of P's imminent bankruptcy.  On November 6th P signed a release with D and D paid P $97,500.   P then filed an action to rescind the release agreement on grounds of economic duress.   D moved for summary judgment.  It was granted.

10. Odorizzi: Odorizzi (P) was a teacher under contract to teach elementary school with Bloomfield (D).  P was arrested for homosexual activities and resigned the next day.  In July, the criminal charges were dismissed and D refused to reinstate P.   P alleged that the resignation was invalid because it was obtained by fraud, duress, mistake, and undue influence.  The superintendent of D and the principal of the school had come immediately to his apartment and told him that is he did not resign immediately, D would suspend him and publicize the proceedings and if he did resign they would not publicize the incident or jeopardize his employment chances elsewhere.  The trial court dismissed the complaint because the alleged facts were insufficient to state a cause of action.  P appealed.

11. Syester:  Syester (P) was  a lonely and elderly widow about 68 years of age.  P went to Banta's  (D)  Arthur Murry Studio and was sold 3222 hours of dancing instruction for $21,020.50 and then sold some more instruction for a total cost of $29,174.30 for 4057 total hours.  In fact P used only about 10% of purchased hours before she bought more.  In total she had three lifetime memberships.  P admitted to having a lot of fun in the programs.  However, when sold her first membership D promised to make her a professional dancer.  Eventually these contracts were disputed and P was pressured into signing a release.  An action was filed alleging fraud and misrepresentation in the several and numerous sales to P and in the obtaining of releases.  The jury awarded P $14,300 in actual damages and $40,000 in punitives.  D appealed.

12. Hill v. Jones:  The Jones (D) sold a home to the Hills (P).  A termite report was to be included in the closing.  The report submitted said there was no visible evidence of infestation but failed to report evidence of prior infestations.  Prior to closing, ripples in the floor were noticed but that was explained away by D as water damage; which had actually occurred in the prior year to the sale.  The sale was consummated and when P moved in they found a pamphlet about termite infestation and learned from a neighbor that the home had infestation in the past.  The estimated costs of repairs exceeded $5000.  P paid about $72,000 for the home.  After filing suit, P learned that D had detailed information regarding prior termite problems and knew that there was damage and that the damage had never been repaired and that they maintained a prior guarantee contract from problems found in 1963 from the previous owner to them.  Under that contract work was done on the home on two occasions and portions of a fence were replaced due to termite damage.  D never told P, this information nor did D ever tell the termite inspector hired for the closing report.    The termite inspector had never found any of the prior evidence of treatment because boxes had been stacked near the holes.   In addition, it was discovered that P did inspect the home numerous times and saw the evidence but P claims that they did not understand its import.   The trial court awarded D $1,000 in attorney fees under a summary judgment motion.  P appealed.

13. Williams:  Williams (D) purchased household items from Walker-Thomas (P) on an installment payment plan.   Under the contract, P would keep the title to the goods until all monthly payments were made.  In the event of a default, P would repossess the item.  The contract also provided that any installment payments would be credited proportionately to all outstanding accounts.  The effect of the latter clause was to keep a balance due on every item purchased until the balance due on all items was paid in full.  P sold D her last purchase, a $514 stereo, with full knowledge that D had to support herself and seven children on a government stipend of $218 a month.  When P made her last purchase, she only owed $164 on a balance of $1,400.  D defaulted on the payments and P filed an action for replevin of all the goods sold to her.  The trial court granted a judgment for P.  D appealed.

14. Pienates v. Pepperidge Farms:  Pepperidge Farm (D) was a producer of baked goods who employs a force of independent contractors who have exclusive franchises to implement distribution of D's goods.  Piantes (P) and D entered into a written consignment contract for the suburbs of Boston.  P paid D $7,000 for the franchise of which $5,000 was borrowed from D.  P and D continued business for 24 years.  A dispute developed in 1992 when D suggested to P that a route split was appropriate in that a new product line would overwhelm P's ability to service his route.  P did not want to split his route but D told him that if he did not they would invoke the right to terminate his distributorship.   Eventually D confronted P and offered him one last chance to split his route.  P refused and D handed him termination papers.   D as per the contract then offered to pay P $226,221.50 which they claimed was the 125% valuation of P's route as per the contract.   P contends that the termination clause and buy out feature were invalid as when he initially signed on with D, P was assured that the only way his franchise could be terminated was if D went in house with its distribution network and eliminated franchisees of just pulled out of the area completely.  That statement was never put in writing. P sued for declaratory relief in an injunction.  D moved for summary judgment and P move to amend his complaint.

15. Borelli:  Borelli (P) and decedent entered into an antenuptial contract on April 24, 1980.  They were married the next day.  P remained married to decedent until January 25, 1989, when he died.    During their marriage, decedent became concerned about his health and heart problems and discussed final dispositions of his property with P.  The decedent told P that he would leave her property as enumerated on page 705-706 Knapp 4th.    Decedent during his times of sickness wanted to be cared for in his home and as such promised to leave certain property to P if for the duration of his illness P would care for him in his home.   P performed the promise but the decedent did not honor his word as the will bequeathed P the sum of $100,000 and his interest in the residence that was owned as joint tenants.  The bulk of the estate went to Brusseau, the decedent's daughter.   P sued the estate to enforce the promise by specific performance.  D demurred and the trial court sustained the demurred and dismissed the case without leave to amend.  P appealed.

16. Karlin:  Weinberg (D) was a medical doctor engaged in the practice of dermatology under the employ of Karlin (P).  The one year employment contract contained a five year noncompete clause within a 10 mile radius of P's office.  After the expiration of the employment contract, the parties entered into an oral partnership agreement  and that partnership dissolved about two years after the employment contract.   D then moved his new office just down the same block.   P sought an injunction.  The trial court issued a partial summary judgment and dismissed P's complaint because restrictive covenants between physicians are per se unreasonable.  The Appellate Division reversed holding that only restrictive covenants between lawyers were per se unreasonable.

17. Lenawee:  Messerly (D1) sold a three unit apartment building to Pickles (D2).  Six days after the sale, D2 discovered raw sewage seeping out of the ground.  The Board of Health (P) condemned the property because the owner prior to D1 had installed a septic tank in violation of health codes.  D2 had not known of the illegal installation when it purchased the property from D1 on a land sale contract.  Under the D1 and D2 contract, there was a clause that D1 had examined the property and had accepted it in its present condition "as is".  D2 sought rescission of the contract on grounds of mutual mistake.  The trial court denied rescission and awarded D1 a judgment against D2 on the land contract.  The Court of Appeals reversed the trial courts decision on the ground that the e parties had made a mutual mistake as to a basic element of the collateral.  D1 appealed.

18. Wil-Fred’s Inc.: The Sanitary District (D) submitted a request for bids to modify its plants.  Wil-Fred (P) responded to the bidding process and obtained appropriate specifications and other information from D in order to makes it bid.  P submitted its bid of $882,600 along with the required $100,000 performance deposit.  Eight other companies submitted proposals with the next lowest bid being $1,118,375.   Two days after submittal, P sent D notice that it was withdrawing its bid and a request for return of its bid deposit.   P's reason was that one of its subcontractors made an error and performing the work at the stated price would bankrupt the sub.  D refused to accept the withdrawal and informed P that he was going to get the contract.  P filed or a preliminary injunction and rescission to avoid losing its bid deposit.  The trial court awarded rescission.  D appealed.

19. Karl Wendt:    FACTS:   International Harvester (D) found it could no longer stay in the farm equipment business and had to sell those assets to Case/Tenneco.  The terms of the sale indicated that Case/Tenneco did not acquire the existing franchises that D had maintained.  There were a number of areas where conflicts between existing Case and D franchisees existed and in most cases the D franchisee received the franchise.  Karl Wendt (P) was one of the D franchisees who did not get a new franchise after the sale.  P filed this action and D defended under impracticability of performance.  The jury returned a verdict for D and P appealed.

20. Harriscom:  FACTS:   Harriscom (P) contracted with Harris (D) for the sale of radios and spare parts to Iran.  A force majeure clause was in the contract and eventually the U.S. government prohibited all sales to Iran of goods it characterized as military equipment.  U.S. Customs detained shipments of these parts destined for Iran.  D compromised with the government over the shipment and agreed to voluntarily withdraw from all further sales to the Iranian market place and in exchange the government ruled that a certain model radio was not subject to stringent export controls of Munitions List products.  P could not fill its orders and lost $270,000 in unconditional bond guarantees for the failure to fill five remaining orders.  P also lost profits on the unfulfilled orders.  P sued D for the failure to delivery.  P also sued D over the manufacture of another model radio that was under previous agreement agreed not to be manufactured.  P first sued under negligence, fraud and breach of contract.  Summary judgments were given D on all those claims.  D prevailed on a motion for summary judgment and on a second complaint on res judicata grounds  and P appealed.

21. Alaska Packers: Domenico (P) agreed to work for Alaska Packers (D) for $50 for the salmon season and 2 cents for each salmon caught.  When they arrived and began working they stopped and demanded $100 for their services instead of the agreed upon amount.   The company representative agreed to the terms because they stated they had no other choice because of the remoteness of the location and the shortness of the salmon season.  When P was returned, D refused to pay on the modified contracts.  P sued and testified that he demanded increased pay because the nets were defective and therefore they were unable to maximize payment under the 2 cent per salmon caught.   However, the evidence was in conflict as to the status of the nets.  Judgment was given to P.  D appealed.

22. Kelsey Hayes:  Kelsey (P) sued Galtaco (D) for a breach of contract under a three year agreement to purchase castings.   D moved for summary judgment and P moved leave to file an amended complaint. P made brake assemblies that it sells to auto manufacturers and for several years prior to 1987, D supplied castings to P.  In 1987, P and D signed a three year requirements contract and under that contract D was to be the sole source to P for certain types of castings through April 1990.  In return, D was to charge P fixed prices with price reductions in 1988 and 1989.    By 1989, D was in serious financial condition and P was well aware of that situation.   Prior to termination of its foundry operations, D offered all of its customers an agreement to keep the operation operating for several months in exchange for price increases to allow its customers time to find alternative sources.   D offered a 30% price increase with shipments effective May 15, 1989.   If D had terminated its supply to P, P would not have been able to find an alternate source for 18-24 weeks.  This would result in a cascade of shutdowns to P's clients, Ford and Chrysler.  P agreed to D's terms and did not reserve any rights under the prior 1987 requirements contract.   On June 9, 1989, D informed P that it required an additional 30% price increase and because P was the only customer who had not found an additional supplier, it accepted D's price increase.  P did not reserve any rights under the 1987 contract.   P then failed to make payment to D for 84 shipments; this was the approximate increase in price that P had agreed to.   P claimed that it agreed to the price increases under duress.  D moved for summary judgment.

CHECKLIST

Contracts II

	Adhesion K:

1.  standard form

2.  drafted by one party

3.  drafter is repeat player

4.  take it or leave it situation
	Implied Warranty

1.  “merchantable unless disclaimed”

2.  diclaim by mentioning merchantable, using “as is”, buyer examines, or course of dealings/trade usage


	Undue Influence

1.  Excessive susceptibility on part of P

2.  Excessive pressure by D

	Doctrine of Rsnble. Expect.

1.  standard form

2.  drafted by one party

3.  drafter is repeat player

4. take it or leave it situtation

5.  term is bizarre, oppressive, negates dickered term, etc.

6. question of whether weaker party has to be unaware of the offending clause


	Implied Obligation of Good Faith

1.  deprives one party of the fruits of the K which she reasonable expected to receive, e.g. threat of breach, reduce requirements to 0, right of first refusal
	Misrepresentation

1.  False statement or omission

2.  Statement induces assent by P

3.  Justified reliance on part of P

	Implied-in-fact term

1.  term that court thinks the parties intended – e.g. good faith
	Minority and Incapacity

1.  voidable by minor

2.  exceptions are necessaries, set-offs, and affirmative misrepresentation
	Unconscionability

1.  Weaker party had no meaningful choice

2.  terms are “so extreme as to appear ‘unconscionable’ according to the mores and business practices of the time and place”

3.  Substantive v Procedural types



	Implied-in-law term

1.  term court includes for policy reasons – doesn’t look to intention of parties – e.g. good faith, reasonable notice of termination
	Mental Incapacity

1.  Cognitive test:  unable to understand the nature and consequences of the transaction

2.  Volitional test:  unable to act in a reasonable manner in relation to the transaction and other party had reason to know of the condition


	Public Policy

1.  Look to what statutes say

2.  Balancing test of factors

	Express Warranty

1.  created by affirmation of fact

2.  cannot use global disclaimer or conflicting disclaimer
	Duress

1.  Wrongful act by D

2.  No alternative for P – basically would have to become bankrupt
	Non-compete clauses

Non-compete must be part of otherwise valid K, can’t be a K on its own (R2d187)

1.  timespan of covenant

2.  geographic area covered

3.  scope

4.  hardship to employee

5.  public interest in allowing or not allowing competition



	Mutual Mistake

1.  Belief must be wrong

2.  Fact must have been in existence before K was executed

3.  Both parties must have been unaware of the fact

4.  The K did not take the mistake into account

5.  mistake must have been about a basic assumption

6.  mistake must have a “material” effect

7.  adversely affected party must not bear the risk of the mistake
	Unilateral Mistake

1.  Belief must be wrong

2.  Fact must have been in existence before K was executed

3.  Both parties must have been unaware of the fact

4.  The K did not take the mistake into account

5.  mistake must have been about a basic assumption

6.  mistake must have a “material” effect

7.  adversely affected party must not bear the risk of the mistake

8.  enforcement of K must be “unconscionable” or other party knew of the mistake or other party caused the mistake


	Impossibility

1.  Event occurred after K made

2.  Non-occurrence of the event was a basic assumption of the K

3.  Allocation of risk not on party seeking discharge

4.  Event was not fault of party seeking discharge

5.  Completion of K must be “impossible”

	Impracticability

1.  Event occurred after the K made

2.  non-occurrence of the event was a basic assumption of the K

3.  allocation of risk not on party seeking discharge

4.  event was not fault of the party seeking discharge

5.  completion of K “impracticable”
	Frustration of purpose

1.  “principle purpose” of K must be frustrated

2.  frustration must be substantial

3.  non-occurrence of the event was must have been a basic assumption of the K
	Modification – common law

1.  can’t modify without separate consideration unless an exception applies

2.  exceptions:

a.  fair and equitable and circumstances were not anticipated by the parties, or

b.  statute allows modification, or

c.  reliance by party seeking modification



	Modification – UCC

1.  Allows modification without separate consideration with two provisos:

a.  good faith/unconscionability standards are met

b.  no oral modification clause will be upheld (subject to exceptions) if present


	Non-disclosure

1.  half truths may constitute misrepresentation

2. non-verbal positive concealment will be actionable

3.  Failure to correct a previously truthful but now false statement will be actionable

4.  Fiduciary relationship

5.  Failure to correct a mistake as to a basic assumption of the other party will be actionable (based on lack of good faith)
	


Adhesion K: R2d §211, CJ Fertilizer
Rationale for Implied Terms: 2-306(good faith), 2-309 (reasonable notification of termination), Woods (implied-in-fact); Leibel (implied-in-law)

Implied Warranty:  2-314, 2-316(disclaimers); Caceci
Express Warranty: 2-313; comments 1,4; 2-316(disclaimers)

Implied Obligation of Good Faith: 2-103(b), R2d §205; Empire Gas; Locke
Minority and Incapacity: R2d §14, Dodson

Mental Incapacity: R2d §15, Hauer
Duress: R2d 175 (duress makes voidable), R2d §176 (wrongful act), Totem
Undue Influence: R2d §177, Orodizzi

Misrepresentation: R2d §161-164 (misrepresentations); §168,9 (reliance), Syester

Non-disclosure: R2d §161, Hill

Unconscionability: 2-302, Walker; Pepperidge farm
Public Policy:  R2d 178, Borelli
Non-compete clauses:  R2d 177, 178; Karlin
Mutual Mistake:  R2d 152, 154 (party bears the risk of mistake); Lenawee
Unilateral Mistake:  R2d 153, 154; Wilfred’s
Impossibility:  2-615 and comments 4 and 10, R2d §261-4, 271; Taylor
Impracticability:  2-615 and comments 4 and 10, R2d §261-4, 271; Harriscom, Karl Wendt

Frustration of Purpose:  R2d §265, Krell
      Modification:  R2d §73 (pre-existing duty rule), R2d 89 (exceptions), 2-209; Alaska
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