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I. Contract Lawtc \l1 "I. Contract Law
Common Law Stare Decisis

predictability

objectivity, constrains subjectivity

changes pro-spective, not retroactive

enables actors to plan and be willing to plan for future

ENFORCEMENT only; does not examine substance of the agreement

Contracts need not be in writing, some statutory influences

legislature


v. 


courts

* open hearings, all parties


*only disputing parties, can not hear from not

can subpeona




relevant

*can act on own motion


*can only decide cases that come before it

active generators of rules


  prohibited from issuing opinions not there

Enactments

=rules, all-inclusive




= case holdings, narrow

higher authority, overrules case law


interprets

II. When addressing a problem:tc \l1 "II. When addressing a problem:
1. How strong is the client's case?

2. What could she hope to recover?

3. Which doctrine or remedy provides more compensation?

4. Is a settlement possible?

III. Employment at Will Doctrinetc \l1 "III. Employment at Will Doctrine
A. Monge v. Beebe Rubber (1974)

Woman sues for being fired for sex. discrimination

Ct. cites Emp. at Will Doct., but also that times are changing

balance btwn. 
employer's rght to run business as she sees fit

employee's rght to maintain employment and

public's interest in balancing the two

HOLDING:  termination motivated on bad faith, malice or retaliation constitutes breach of emp. K
Dissent: case warranted no exception to EaWill

Scott:
can employer contract out of doctrine?

can an employer waive his right to terminate at will?

if a carefully negotiated K doesn't mention SH, can the Ct. still fill in the gap and enforce?

= Ct. intervenes here in attempt to EVEN bargaining power of parties

Monge changed the respective bargaining power of parties, as Emp. at Will is forever modified, subjecting employers to litigation and scrutiny

B.  Howard v. Dorr Woolen Co. (1980)

50 yr sues for being fired for age discrimination

New TEST:  Ct. construes Monge to apply where "an employee discharged for performing an act that PUBLIC POLICY would ENCOURAGE or refused to do an act which public policy would CONDEMN"
Not here, Π just aged (no public policy ag/ aging)

C. Cloutier v. A&P (1981)

30 yr. veteran sues for unfair firing (loses money for not getting it to safe)

finds nexus btwn public policy and dismissal

NEW TEST: 2 part, articulated

(1) Bad Faith, Malice, Retaliation
here: fired for action co. condoned, reinstated police protection next day; 36 yrs. of service, canned heartlessly, 96 robberies in 5 yrs., only 3 employees disciplined, curt dismissal

(2) Public policy violation
here, Π made rules that would avoid endangering workers, supported by OSHA; responsible for money at all times, denied a day off

Scott:
Howard implied that public policy should be in statute

Cloutier wanted to break free of req., but cited OSHA; "didn't need OSHA" though

Why did Ct. in Howard tell Π to seek other remedies, but allowed Cloutier to use courts?

= purhaps due to injustice they found regarding Π's long service, rude &  arbitrary firing

IV. Classical Contract Law Doctrinetc \l1 "IV. Classical Contract Law Doctrine
A. Mutual Assenttc \l2 "A. Mutual Assent:  agreements should be kept

(
"Meeting of the Minds" refers only to the moment the contract is signed and the fact that the two parties assented to the agreement.  It does not refer to expectations, intentions, etc.  too subjective then

1. Ray v. Eurice Bros.tc \l3 "1. Ray v. Eurice Bros.  (1952)

Δ tried to get out of performing its K with Π b/c Π was too picky; sued for non-performance

Ct. finds if there was a mistaken understanding it was only UNILATERAL mistake: burden is on party that claims the mistake to have made sure of what they were contracting for!

"The law is clear: absent fraud, duress or mutual mistake, one having the capacity to understand a written document who reads and signs it, or, without reading it or having read to him, signs it, is bound by his signature in law"
Further: "if a man acts negligently , and in such a way as to justify others in supposing that the terms of the writing are assented to by him and the writing is accepted on that supposition, he will be bound."

Intent of the parties is irrelevant, unless MUTUAL MISTAKE

(
test of wording or intent of contract is objective

(
rely on conduct, externals

2. St. Landry Loan Co. v. Avietc \l3 "2. St. Landry Loan Co. v. Avie (1962)

Δ Skinner illiterate, French, claims didn't understand K he signed making him cosigner

"A party who signs a written instrument, or who places his mark or allows it placed thereon, is presumed to know its contents, and can not avoid obligations", just by showing he hadn't read it
Like Eurice "if he cannot read, it behooves him to have the instrument read to him and listen attentively": burden on him to understand before signature

Also a UNILATERAL mistake:  absent fraud, duress or mutual mistake, no excuse.  Cts careful in scrutinizing contract where parties are not on equal intellectual level for this, but not here.

Dissent:  didn't understand, possible fraud, obligations not made clear to him

Scott:
- intentions are irrel. b/c allowing them would make whole system impossible

- proving intentions in Ct impossible

- would also constitute looking backward at contract, not forward, wary to enter into contracts if they could be voided by subjective tests

- context suggests reasonability of the contract

- negotiations imply that people are being careful and voluntary

B. Bilateral Contracts - OFFER AND ACCEPTANCEtc \l2 "B. Bilateral Contracts - OFFER AND ACCEPTANCE
Exchanging promise for promise

(
Invitation to receive offers: a form letter or similar device stating that a deal might be imminent

(
OFFER:  where no further manifestation of assent is necessary on the part of the offeror

(
Counter-offer:  any change or new offer becomes completly new offer, necessarily rejecting the original offer, and revoking power of offeree to accept original offer.

(
Explicit or implicit Revocation:  offer expires or is w/d before acceptance

1. Lonergan v. Scolnick (1954)

Π and Δ exchanged letters on sale of property. Δ- "act quickly or I'll sell to another" and did

HOLDING:  correspondence btwn 2 parties does not indicate that there was an offer, only preliminary negotiations, form letters, conditions, etc.

Scott: by finding No offer, averts possibility of more than on offer!

2. Henthorn v. Fraser (1892)

Acceptance of an offer by post is OK, although nowadays probably not

=Best and most efficient ways, reasonable by day's standards

MAILBOX RULE:  "a person who has made an offer must be considered as continuously making it until he has brought to the knowledge of the person to whom it was made that it is w/drawn.

= if acceptance is put in 'mailbox' before revocation received, acceptance is valid. 

Acceptance complete as soon as it is posted, not when offeror receives it!
Scott: burden and risk on offeror, since she can specify manner of acceptance in original offer, can't revoke once acceptance is sent

offeror is MASTER of the OFFER, can add "subject to receipt"

3. Normile v. Millertc \l3 "3. Normile v. Miller (1985)

Π's presented modifications to Δ's offer regarding house sale.  Δ rejected it and sold to another

"You snooze, you lose." Π thought he had an option to accept original even after changes by Δ.

An option to hold offer open must be accompanied by consideration.

 HOLDING:  Δ's changes constituted counter-offer. "counteroffer not transformed into an irrevocable offer for the time limit contained in the original offer b/c Δ's conditional acceptance did not include the time-for-acceptance provision as part of its terms"

A time provision w/in the contract is an OUTER LIMIT to how long it might be open, but it may be revoked earlier for other reasons (run out of supplies, sell to someone else.), had only reasonable time

MIRROR IMAGE RULE:  must accept offer the offeror made, changes constitute counter-offer
C. UNILATERAL CONTRACTStc \l2 "C. UNILATERAL CONTRACTS:  exchange of a promise for actual performance only
(
This concept of the unilateral K affords maximum protection to the offeror, who would not be bound unless and until he had received performance sought

(
3 spoonfuls does not = 4 spoonfuls, can still revoke: contracted only for COMPLETE performance

(
Act itself is Consideration!

1. Bishop v. Eaton (1894)

Δ promised to repay Π if Π helped Δ's brother. Π did so, but Δ never received Π's letter notifying that he had done so.  Δ refused payment.

HOLDING:  "the doing of the act is a sufficient acceptance, and the promisor knows that he is bound when he sees that action has been taken on the faith of his offer"
Contract effective upon performance, which = acceptance.  Notification is a condition subsequent:

If notification is deficient, valid contract then fails.

2. Petterson v. Pattbergtc \l3 "2. Petterson v. Pattberg (1928)

Δ made unilateral offer to Π.  If Π gave money to Δ, Δ would give him the mortgage.  Π came to the door with money in hand, but Δ refused to open the door (accept) ("revoke! revoke!)

Majority holds that "if offeror can say 'I revoke' before the offeree accepts, however brief the interval, no escape from conclusion that the offer is terminated.

DISSENT:  "if a promissor is himself the cause of the failure of performance, he cannot take advantage of the failure."  "So construed, the Δ's promise or offer, though intended to induce action by Π, is but a snare and a delusion."  See (PE?).

3. Restatement (45:  REVOCATION, EFFECT OF PART PERFORMANCE
If part performance has begun, offeror is bound to allow complete performance for stated time or a reasonable time.  (let Donny eat last spoonful!!!)

D. CONSIDERATION
(
Evidentiary function:  gives objective standard to showing the seriousness of a promise

(
Otherwise, who can tell if people contracted seriously?

1. Hamer v. Sidway (1891)

Uncle promised nephew $5000 to refrain from drinking, etc til 21, did, money into account for him, executor of will refuses to pay it to nephew.

Consideration defined as "either in some right, interest, profit or benefit accruing to one party, or some forbearance, detriment, loss or responsibility give, suffered, or undertaken by the other."
Detriment by promisee is enought (benefit to promisor isn't always necessary).

Ct. found detriment here: "restricted from his lawful freedom of action...  upon faith of his uncle's agreement, it is of no moment whether such performance actually proved a benefit to the promisor."  (PE?)

a. Scott

- The Ct. will not weigh the value of the consideration to the parties, people have their own view of detriment or benefit!

- Ct looks to the validity of the contract, not the quality or fairness of it

- Without consideration, statements are nothing more than unenforceable gift promises

i.e. uncle gives money to nephew for being a good boy, not bound, no detriment or benefit

b. Text notes:

i. Lucy v. Zehmer: past dealings btwn parties can make it reasonable for buyer to believe seller was serious and that seller should have known that (drunk sold house to friend)

ii. Modern Hamer:  no enforcement if uncle promises cash for forbearance from illegal drugs.  Contract can't enforce illegal things. only looks at LEGAL forbearance

2. Baehr v. Penn-O-Tex (1960)

Δ made various promises about how it would help Π

(
Even if someone forbears, it must be bargained for detriment

(
There must be conscious awareness of the bargaining

(
Ct. cites that "there is no evidence that either of the parties took Δ's assurances seriously or acted upon them in any way.  There was, therefore, no consideration, and the promises did not amount to a K."

(
nature and context of dealings made this so.

why would Π help Δ in such a situation?  They were just stalling and looking out for their own interests.

3. Second Consideration Test:  Negotiation or Bargained-For Exchange
(
evidentiary rule of legal formalities = indicate parties were serious

(
impact of shift from detriment-benefit to negotiation-bargaining is not pivotal in many cases.  In most cases, both standards lead to same result.  But detriment or reliance may be result of bargaining or negotiation

4.  Batsakis v. Demotsis (1949)

Δ and Π contract amounted to a sale of 500,000 drachmas ($25) for $2000

(
even though this might seem unfair on face, there are many valid reasons why parties would do this

The Cts. will NOT inquire into the value of the consideration, only as to its sufficiency!

Whatever consideration  a promisor assents to as the price of his promise is legally sufficient consideration.
However, gross inadequacy of consideration might show fraud or duress...

5. Plowman v. Indian Refining Co. (1973)

Δ company cut off pensions bestowed to Π and other employees

HOLDING:  "In absence of a valid agreement to make payments for the rest of their lives, clearly the agreement was one revocable at the pleasure of the Δ... We merely have a gratuitous arrangement without consideration."

PAST SERVICE or already-executed consideration can not serve as consideration.  Salaries already received.

Moral duty not legal consideration unless complimented by separate legal duty.

Whose morality would govern?

Also, some performance in order to receive benefit is only consideration if it amounts to a "price of the promise."  Thus, coming to office to pick up check not enough!!

E. AGENCY
1. Real or Actual authority to speak for principal

2. APPARENT AUTHORITY: viewed through eyes of reasonable 3rd party

If agent's words would have caused a reasonable person in 3rd party's position to believe that the agent had authority, then 3rd party has claim.

V. OBLIGATIONS in the ABSENCE of a CONTRACT
(
Classical Contract:

= formal rules, no intentions, autonomy, no "morality"

(
Modern Rules:

= fairness, reliance

(NB: reliance damages are often less than expectation damages)

= morality, unjust enrichment to the promisor

A. Restitution
(
liability for benefits received

(
a promise that doesn't rise to the level of an offer

(
to take back when a party is unjustly enriched

1. Under Classical Contract theory, no liability:

Glenn v. Savage (lumber in river):  "The law will never permit a friendly act, or such as was intended to be an act of kindness or benevolence, to be afterwards converted into a pecuniary demand."; voluntary acts of kindness

(
without a voluntary entrance into a contract, no enforcement

(
Π must have requested perform or Δ must have promised to pay once he knew about it

(must be PR basically, b/c restitution w/out consent, request, or promise NADA)

2. In re Estate of Crisan (1961)

Unconscious woman helped by Π hospital, never regained consciousness

Ct. finds she WOULD HAVE CONSENTED if she could have

RESTATEMENT of RESTITUTION (116: Preservation of Life and Health 
A person who has supplied things or services to another, although acting without the other's knowledge or consent, is entitled to restitution therefor from the other IF

a) he acted officiously and with intent to charge, AND

b) the things or services were necessary to prevent harm or suffering, AND

c) the person supplying them had no reason to know that the other would not consent if mentally competent, AND

d) it was impossible for the other to give consent or the consent would have been immaterial (extreme youth or mental impairment)

(
person who acts must expect to be paid = professional requirement

3. RESTATEMENT OF RESTITUTION (117: Preservation of Another's Things
A person who, although acting without another's knowledge or consent, has preserved things belonging to another from damage or destruction, is entitled to restitution for services rendered or expenditures incurred therein, if

a) the services were not made in breach of duty to the other, AND

b) it was reasonably necessary to perform the services before it was possible to communicate with the owner, AND

c) he had no reason to believe that the owner did not desire him to act, AND

d) he intended to charge for such services or to retain the things if the identity of the owner were not discovered or if the owner should disclaim, AND

e) the things have been accepted by the owner.

change Glenn v. Savage?

4. Watts v. Watts (1987)

Live-in couple divorces, she promulgates several theories for restitution; essentially a type of contract which consideration was her services to him and family

Theory of UNJUST ENRICHMENT:
= one who has received a benefit has duty to make resitution where retaining such a benefit would be unjust

a) benefit conferred

b) appreciation of benefit by Δ

c) acceptance of benefit by Δ that would be unjust to retain

(Cts reluctant to look at family situtations!!!  family promises presumed to be GRATUITOUS!)

B. PROMISSORY RESTITUTION:  
where recipient of benefits makes a promise to pay for those benefits

1. CLASSICAL CONTRACT THEORY:

Mills v. Wyman: no consideration for father's promise to pay for care of adult son; won't enforce Moral duty; won't define public policy to go against personal autonomy

Classical HOLDING:  a promise for benefits previously received was not binding, and that Cts. would not enforce moral obligations.  IF promise was made BEFORE service was rendered, then consideration would exist and agreement would be enforceable.

2. Webb v. McGowin (1936)

Π severely injured himself saving Δ's life.  Δ promised to pay Π until Π's death, started and did.  Δ died, Δ's estate denies payments

Ct. held that Δ's agreement to compensate Π for saving him from death or grievous bodily harm is valid and enforceable.

Ratification Theory:  the benefit conferred was of such a magnitude that the subsequent promise was equivalent to if the request had been made prior to the action.

Different from Mills:  benefit here to promisor, not 3rd party

No unjust enrichment to promisor in Mills, in Webb, payments were made, indicating seriousness.  Time lag to note thought about, Π suffered harm that Δ could have (unjust if no payments...)

RESTATEMENT (86:  Promise for Benefits Received
1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

i. a promise

ii. Promise is a result of receipt of material benefits

iii. Material benefits were received by promisor

iv. Unjust enrichment if no enforcement

2) A promise is not binding if

a) the promise was a gift promise or for other reasons the promisor was not unjustly enriched, OR

b) to the extent that its value is disproportionate to the benefit.

C. PROMISSORY ESTOPPEL:  Protection of Unbargained-for Reliance
(
substitution for consideration

(
is discretionary and thus Ct. can decide when to enforce

(
reliance damages, not expectation

1. Kirksey v. Kirksey (1845): family moved to bros. house, then kicked out

Classical Court, reluctant to use idea for family matters, clear PE, but court won't find it!

2. RESTATEMENT (90:  Promise Reasonably Inducing Action or Forbearance:
1)
a) a promise

b) which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a 3rd person AND

c) which does induce such action or forbearance

d) is binding if injustice can be avoided only be enforcement of promise

The remedy granted for breach may be limited as justice requires.

2) A charitable subscription or a marriage settlement is binding under subsection (1) without proof that the promise included action or forbearance.

3. Allegheny College (1927):  charitable subscriptions!

Woman pledged money to college for memorial fund after her death; gave $1000 while still alive, with instructions for memorial fund, accepted and put aside by college

(
Cardozo's combination of PE and CONSIDERATION:  suggesting that the reliance amounts to consideration in that "consideration is qualified by PE"

(
Brings reliance in future back in time to count as consideration now!

"The moment that the college accepted $1000 as a payment on account, there was an assumption of duty to do whatever acts were customary or reasonably necessary to maintain the memorial fairly and justly in the spirit of its creation."

(
Cardozo finds that a BILATERAL contract has been made:

a) essentially, college implies a promise to do those things in return for promise to give money, so it's consideration (except no actual contract)

b) but implied promise comes from the fact that they relied on the money

Although contract found, ANALYTICAL BASIS FOR PE!

What if no $1000?  -- "Future Detrimental Reliance"

(
acceptance of money itself created duty to engage in future reliance, thus. consideration

(
if no money given, no contract formed!

4.  PROMISES IN A COMMERCIAL CONTEXT:

(
normally in these contexts, there would be a contract or bargained-for exchange

(+) we want businesses to be able to operate informally with trust and handshake, so promises should be enforceable

(-) we want people to be specific and careful.  No bargained-for exchange, which is hallmark of commercial setting!

5. Katz v. Danny Dare (1980)

PE is supposed to be used when there is NO ENFORCEABLE CONTRACT!

(
bargained for pension for months...

(
promise for pension for promise to quit???

Classical theory:  nothing, would have fired him anyway, HE GAVE UP NO LEGAL RIGHTS

Ct. however, finds Π's DETRIMENTAL RELIANCE:   doesn't matter if it's a legal right, does somethng not required to do!

(Plowman: timing.  in Plowman, fired before promise, so promise was mere gratuity.  In Katz, 13 mos. negotiations meant that Δ expected Π to rely on promise, now can't work more, detriment...

6.  Vastoler v. American Can Co. (1983)

PE held even though Π had received a promotion (can be detrimnet too, even if it looks like a benefit) more responsibility, more hours, ect...

7. Universal Computer v. Medical Services (1980)

A promisee may rely on a promise made by an agent with apparent authority, IF:

a) 3rd party had reason to believe that agent had authority; AND

b) 3rd party actually did believe so

Was reliance detrimental?  = they didn't get the contract, but they probably don't get a lot of contracts that thye bid on, have other things in the works

(Freak: get full expectation damages...)

D. LIMITING THE OFFEROR"S POWER TO REVOKE
(
Previously, two ways:

1) Option contract in offer supported by consideration

2) Partial performance on a unilateral contract ((45)

1. PROMISSORY ESTOPPEL TO LIMIT:  
Pre-Acceptance Reliance (cure a defect in offer)

a. Baird v. Gimbel Bros. (1933)

(
subcon made bid to gencon and then revoked.  gencon had made its bid before receiving revocation, based on subcon's proposal.  

Classical Doctrine (Hand):  Gencon had not officially accepted subcon's offer, COULD STILL REVOKE!

(
no bilateral contract btwn them, but rejects PE v/c this was a commercial transaction where much negotiation took place, it was an offer, not an acceptance

(
finding Pe would bind subcon while gencon was not bound, and subcon would not bind itself to such a one-sided deal without something in exchange!

b. Drennan v. Star Paving Co. (1958)

(
Traynor:  in bidding there's no contract or option, BUT BID CONSTITUTES PROMISE:  If you use my bid, I'll keep the bid open.  Offer, like Baird, but here equated with PROMISE!

(
Like (45, once gencon has started to act, subcon should have been bound to allow full performance!

(
doesn't want to find a contract, b/c both sides would be bound

(
once there's reliance, Ct will imply a subsidiary promise to keep the offer open

(similar to partial performance in unilateral contracts!)

RESTATEMENT (87 (2): An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree BEFORE ACCEPTANCE and which does induce such action or forbearance IS BINDING AS AN OPTION CONTRACT to the extent necessary to avoid injustice!

i. bid is a promise

ii. should expect reliance

iii. reliance b/c gencon is bound by their bid once accepted

iv. unjust if no enforcement b/c gencon is then stuck with the K and will lose $

PE can be used unless:

i. bid was so low that gencon should have recognized mistake (reliance not reasonable!)

ii. bid has express stmt of revocability (but no gencon would use!)  maybe won't do it...

iii. bid was just an ESTIMATE

iv. if gencon tries to negotiate with subcon or looks elsewhere for another bid (in which case gencon is clearly NOT relying on bid!)

Choosing Drenna over Baird = POLICY CHOICE, supported by R.(87(2)

Policies:
consumer benefits with Drennan, b/c gencon can guarantee lower contracts

although subcons migh now charge more as insurance of profit, might cost more

advantages of binding only one side instead of finding bi-lateral

2. Irrevocability by Statute: The Firm Offer: UCC 2-205
(
Normally, an offer is revocable until acceptance, unless some consid. is given for express statement to the contrary

UCC 2-205: FIRM OFFERS (another method)

an offer

by a merchant

to buy or sell goods

in a signed writing

which by its terms gives assurance that it will be held open

= is not revocable, for lack of consideration, during time stated or if no time limit is stated for a reasonable time, but in no event may such period of irrevocability exceed 3 mos; (but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror)

NB: not in Drennan, not about goods there...

Variation - NY Statute: "when an offer to enter into a contract is made in a writing signed by the offeror which states that the offer is irrevocable during a period set forth or until a time fixed, the offer shall not be revocable during such period or until such time because of the absence of consideration for the assurance of irrevocability. 

Expectation Damages...

Requirements Contracts: buy only from one supplier, all that is needed

buyers obligation: nothing, will buy if need/want, no consideration

Want to constrain buyers in some way...

Mid South Packers v. Shoney's (1985)

Π's "proposal" was not a requirements contract, no exclusivity (could have gone anywhere.) At most, firm offer and thus irrevocable for 3 months, including the portion about a 45day warning period of price increases.  After 3 months, Ct. found EACH NEW PURCHASE ORDER WAS A NEW CONTRACT; 45 day period no longer in effect.

Since no contract based on the proposal was ever formed, it expired after 3 mos. 

Then revocable at any time subsequent!  Shoney's accepted new contract with each purchase order...

Possible ct interpretations: 

1) requirements contract for ongoing relationship, can't vary original w/out breach

2) Each order accepted and restarted 45 day clock, NO too nice to Shoney's

3) Single Firm Offer, no revoking for 3 mos. then OK, YES As happened!!!

E. Qualified Acceptance:  The Battle of the Forms
(+) - Forms provide efficiency, cut down on time needed for negotiation, good for record-keeping, inventory control, only need a lawyer for the initial drafting, can give you an edge towards getting your own terms, discipline on sales people so they won't deviate from standard practice to close the deal

(-) - not individualized, possible problem of people not reading the 'boilerplate'... should they?

1. Poel v. Brunswick (1915)

(
Whereas Δ could simply have accepted Π's proposal (initialing it), Δ instead sent its own form which did NOT MIRROR THE OFFER

(
Held that since the acceptance added new terms, it was not an acceptance but a counter-offer that required further assent.  As no further assent given, no contract formed.

(
LAST SHOT RULE:  since each form is slightly different, each amounts to a counter-offer.  If the parties perform the contract, they give effect to the last form sent, usually an advantage to the seller (buyer send purchase order which is the offer, and then seller sends goods and an acknowledgement form that binds buyer.)

2. UCC 2-207: Additional Terms in Acceptance or Confirmation
(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a R time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.

(2) The additional terms are to be construed as proposals for addition to the contract.  Between such merchants become part of the contract UNLESS:

(a) the offer expressly limits acceptance to the terms of the offer; OR

(b) they materially alter it; OR

(c) notification of objection to them has already been given or is given w/in a R time after notice of them is received.

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case, the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provision of this Act. [default to Code terms]

3. Brown Machine v. Hercules (1989)

(
an acknowledgement form that does not mirror the offer serves as an acceptance of that offer if it does not contain an express condition that its own conditions must be assented to by the original offeror.  If it does contain such a provision, it is a counter-offer (2-207 (1))

(
conditional nature must be clearly expressed in writing, not just in boilerplate, and to such a degree that it is clear that the party would not be willing to proceed

(
here, acknowledgement form was an acceptance that proposed additional or different terms (2-207 (2)) that automatically become part of the contract unless someone objects or they are material (2-207(2)(b))

(
here, original purchase order (the offer) expressly limited offeree's acceptance to the terms of the original contract, so new terms fail to be come a part (2-207 (2)(a) & (c))

NB: However, Hercules'  provision that limited acceptance to original offer was in fine print in boiler plate style, so it might not be an effective limit.  If it was not effective, the indemnification clause fails anyway because it's material.

(
if a provision is deemed material, silence does not constitute acceptance.  Thus if there's only a counter-offer and you perform, it's not acceptance to that term.  Go to 2-207(3) to determine what the terms should be; knock each other things out...

Applying 2-207:
* first determine which form is the offer

* look at acceptance

* if it's a different form, go to 2-207 (1)

-- is it expressly conditional to its own terms?

* if acceptance is not conditional, go to 2-207(2) to determine if additional or different terms become part of contract

* Question: does offeror now assent to new or different terms?  If no express assent is given, do any of the original offer's terms conflict with the new terms? If so, they knock each other out and UCC gap-fillers take their place.  Is there is no assent in any way, go to (a), (b), (c) below:

a. did offeror originally say that acceptance is limited to its own original terms and thus that no new terms are acceptable?

b. did offeror expressly object to the new terms after discovering them?

c. are the new terms material? (see Dale Horning...)

FIRST SHOT RULE emerging? Whoever gets their form recognized as original offer gets to set terms (new or different ones get knocked out...)

4. Dale Horning Co. v. Falconer Glass (1990)

(
contract is already formed, but confirm. notices are forms that contain new terms 2-207

(
Ct. addresses materiality under 2-207 (2)(b):

An additional term is said to be materially alter a contract if its incorporation into the contract w/out express awareness by the other party would result in SURPRISE or HARDSHIP:

here SURPRISE OR HARDSHIP, distinct tests:

(
here, no surprise b/c this type of indemnity provision was common in industry

(
here, b/c consequential damages are normally allowable, altering liablity is to SHIFT economic burden, yes, HARDSHIP

normally would be actively negotiated by parties

Ct. lectures about trying to abuse or circumvent 2-207:

boilerplate language is not always acceptable

people should actually negotiate important terms

2-207 does not always condone battle of the forms

a. 2-207 with a confirmation:

(
contract is already done, so subsequent confirmation could never amount to counter-offer.  Thus, the question is what to do with the provisions if no one read them?  

(
if different forms have conflicting provisions, they knock each other out and UCC gap-fillers take their place!

b. Now all buyers expressly limit acceptance to its own terms, and all sellers will make acceptance expressly conditional on buyer's assent to its terms.  Now who's got what shot? Does Cts lecture about boilerplate being no substitute for negotiation to come in?

2-306: Output, Requirements and Exclusive Dealings

(1) A term which measures the quantity by the output of the seller or the requirements of the buyer means such actual output or requiremnets as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.

(2) A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply goods and by the buyer to use best efforts to promote their sale.

CONTRACTS CHECKLIST

( OFFER AND ACCEPTANCE -- CLASSICAL
(
R 24 assent to enter into bargain invited.

(
No preliminary nego. - Lonergan (R 26)

(
Henthorn v. Fraser (MAIL BOX RULE, Offeror is Master)

(
Normile v. Miller (MIRROR IMAGE)

ACCEPTANCE:

(
Silence R69

(
No written necessary where concluded (R26)

(
Mutual Assent: Ray v. Eurice, St. Landry Loan

( CONSIDERATION
(
Hamer v. Sidway: BENEFIT/DETRIMENT

(
Baehr v. Penn-O-Tex: BARGAINED FOR

(
Batsakis v. Demotsis, won't judge value

(
Plowman, not after the fact

( Unilateral Contracts
(
Bishop v. Eaton: perf. = acceptance

(
Petterson v. Pattberg: revoc. untl act compltd (but not when person stopping you)

(
RESTATEMENT 45: partial performance

( AGENCY

(
Real/Actual - viewed through agent's eyes

(
Apparent - viewed thru R 3rd party's eyes

NO CONTRACT:

( RESTITUTION
(
Classical: Glenn v. Savage

(
In re Estate of Crisan

(
RESTATEMENT 116 & 117

(
Watts v. Watts (UNJUST ENRICHMENT:

1) benefit conferred, 2) appreciation of benefit by Δ, 3) unjust to retain

( PROMISSORY RESTITUTION
(
Classical: Mills v. Wyman

(
Webb v. McGowain

(
RESTATEMENT 86

to extent to prevent injustice: a) promise, b) result of receipt of material benefits, c) by PR, d) unjust enrichment results

NOT for gift, or extent disproportionate!

( PROMISSORY ESTOPPEL
(
Kirksey v. Kirksey - Classical

(
RESTATEMENT 90

a) promise, b) PR R expect induces action or forbearance, c) does induce, d) binding if injustice 

NOT charitable or marriage

(
Allegheny College

(
Katz v. Danny Dare

(
Universal Computer

(
Brings reliance in future back in time = consideration

( PROMISSORY ESTOPPEL: TO LIMIT POWER TO REVOKE
(
Baird v. Gimbel Bros.

(
Drennan v. Star Paving

(
RESTATEMENT 87 (2): option contract

usually in bidding cases...

( FIRM OFFER
(
UCC 2-205: Firm Offer

offer by merchant, signed writing, goods, assurance that held open, 3mos max.

(
Mid-South Packers v. Shoneys

(
NY Statute...

( BATTLE OF THE FORMS
(
Poel v. Brunswick, last shot

(
UCC 2-207: Additional Terms in Acceptance or Confirmation

(1) addit./diff terms still acceptance unless expressly conditional (then couter)

(2) if merchants, terms in unless: a) offer expressly limited, b) materially alter, c) notif. of objection

(3) looks like a K: knock-out and use UCC gap-fillers 

(
Brown Machine v. Hercules

(
Dale Horning v. Falconer

( UCC GENERALLY
(
1-201: Definitions

(
1-203 Good Faith

(
1-205: Course of Dealing and Usage of Trade
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