Contracts Outline – Scott, Fall 2002




CHECKLIST
Introduction: 

· Identify client.
· Identify ultimate objective or goal.
· Identify possibly legal and non-legal remedies (“pleading in the alternative”).
· Identify practical/ethical considerations.
Agency:

· Identify agents and if their interests are equivalent to those of principal.
· Identify agent’s authority, whether actual (express/implied), apparent, none.
Choice of Law:  UCC or Common Law

· Does the transaction deal w/ goods (2-105)?  If so, UCC, Article 2 applies.

· Look to dominant purpose or dominant economic value of the contract.

· Are either or both parties merchants (2-104)?  This matters for some provisions of UCC.

· If both goods and services, or not both are merchants, both UCC and R2d may apply.

Contract Claim:

· Bilateral

· Preliminary Negotiations (R2d, 26)

· Letters of Intent (Quake v. AA)

· Offer (R2d, 24; UCC 2-206)
· Certainty of Terms (price-R2d, 33, Walker v. Keith; quantity-UCC 2-305)

· Option (R2d, 25, 87, Normile v. Miller)

· Firm Offer (UCC, 2-205, Mid-South Packers v. Shoney’s)

· Duty to Read (Ray v. Eurice, Skrbina v. Fleming, fraud-Park 100 v. Kartes)

· Acceptance (R2d, 50; UCC 2-206)

· Mutual Assent Requirement (R2d, 17)

· Methods of Termination of Power of Acceptance/Timing (R2d, 36)

· Rejection (R2d, 38)

· Counteroffer (R2d, 39)

· Revocation (R2d, 40)

· Mailbox Rule (R2d, 63, Lonergan v. Scolnick)

· Mirror Image Rule (R2d, 58, 59)

· Silence as Acceptance (R2d, 69)

· Battle of Forms, Add. Terms in Acceptance 
· Last shot rule (R2d, 58, 59, Poel v. Brunswich-Balke-Collender)
· First shot rule, surprise/hardship test (UCC 2-207, Brown Machine, Dale Horning)
· Uncertain Moment of Formation (R2d, 22)

· Consideration (R2d, 71)
· Bargained for Exchange (R2d, 71, Baehr v. Penn-O-Tex)

· Adequacy of Consideration, Benefit/Detriment (R2d, 79, Hamer v. Sidway)

· Donative Promises (Dougherty v. Salt)

· Past Consideration (Plowman v. Indian Refining)

· Requirements/Output Contracts (UCC, 2-306, Shoney’s, Empire Gas)

· Unilateral – same analysis as above, but acceptance/consideration merged (Duldulao v. St Mary of Nazareth Hospital)
· Option Contract Created by Partial Performance (R2d, 45, Petterson v. Pattberg)

· Performance
· Reasonable Expectations Doctrine (C&J Fertilizer v. Allied Mutual)

· Formation in General, Formation by Conduct (UCC, 2-204)

· Open Price Terms/Agreements to Agree (UCC, 2-305)
· Trade Usage (UCC, 1-205, Frigaliment)

· Course of Performance (UCC, 2-208, Frigaliment)

· Interpretation of Contract/Missing Terms (R2d, 201-204)

· Good Faith Obligation (R2d, 205, Locke v. Warner Brothers; UCC, 1-201, 1-203, 2-103, Empire Gas)
· Termination

· Reasonable Notification (UCC, 2-309)

· Defenses to Enforcement

· Economic Duress (R2d, 175, 176, Totem Marine w. Alyeska Pipeline)

· Undue Influence (R2d, 177, Odorizzi v. Bloomfield School District)

· Misrepresentation and Nondisclosure/Fraud (R2d, 161-164, 168, 169, Syester v. Banta, Hill v. Jones)

· Unconscionability (UCC, 2-302, Williams v. Walker Thomas Furniture, Piantes v. Pepperidge Farm)

· Void as Against Public Policy (R2d, 178, 181, Borelli v. Brusseau)
· Covenants Not to Compete (R2d, 187, 188, Karlin v. Weinberg)

· Justification for Nonperformance

· Mutual Mistake (R2d, 20, 152-154, 157; UCC 2-316, Lenawee v. Messerly)

· Unilateral Mistake (R2d, 20, 153, 154, Wil-Fred’s v. Metropolitan Sanitary Department)

· Impossibility (R2d, 261-264, 271; UCC 2-615, Taylor v. Caldwell, Opera v. Wolf Trap)

· Frustration of Purpose (R2d, 265, 266, 288; UCC 2-615, Wendt v. Int’l Harvester)

· Impracticability (R2d, 261, 264, 266; UCC 615, 616, 651)

· Financial Circumstances (Int’l Harvester)

· Natural Circumstances (Opera v. Wolf Trap)

· Government Supervention (Harriscom Svenska v. Harris Corp, FL Power v. Westinghouse)

· Modification (R2d, 73, 89; UCC 1-103, 2-209, Alaska Packers v. Domenico, Kelsey-Hayes v. Gattaco)

Promissory Estoppel:

· Elements (R2d, 90)

· Clear and unambiguous promise,

· Reasonable and foreseeable reliance of a definite and substantial nature,

· Unconscionable injury sustained in reliance,

· Injustice if promise not enforced.

· Family (Kirksey v. Kirksey)

· Charitable Subscriptions (Alleghany College v. National Chatauqua Bank)

· Commercial Context (Katz v. Danny Dare)

· Contractors (can also use contract)

· Minority view (SC not bound-James Baird v. Gimbel Brothers)

· Majority/R2d view (SC bound-Drennan v. Star Paving)

Restitution:

· Elements (R2d, 116, 117)

· In Absence of Promise (Glenn v. Savage, Watts v. Watts)

Promissory Restitution:

· Elements (R2d, 86, Mills v. Wyman, material benefit rule-Webb v. McGowan)

Implied Terms/Warranties:

· Implied-in-Fact Terms (Wood v. Lucy)

· Implied-in-Law Terms (Leibel v. Raynor)
· Express (UCC, 2-313, 2-316)

· Implied

· Merchantability (UCC, 2-314)

· Fitness for a Particular Purpose (UCC, 2-315)

· Exclusion or Modification of Warranties (UCC, 2-316)

· Habitability (Caceci v. DeCanio Construction)

Statute of Frauds: (R2d, 110-150; UCC 2-201, Crabtree, Winternitz, AK Democratic Party)
Parole Evidence Rule: (R2d, 209-218; UCC 2-202, 2-214, Thompson v. Lilly, Taylor v. State Farm, Nanakuli Paving)
OUTLINE

I.  Purpose of Contract System
A.  Legal Effect – contract is agreement b/tw two or more parties which creates obligations for which legal enforcement will be available if performance is not forthcoming.  Contracts concerning gratuitous transactions, pre-existing duties, or moral obligations are not enforceable.  Primary role of contracts is to reduce risk for all parties.
B.  Expectations – contracts are society’s legal mechanism of protecting expectations that arise from making of agreements for future exchange of various types of performance.  Contracts should be reliable, enforceable, and predictable in order to promote economic stability.
C.  Common Law – most contract law is judge-made, w/ process of stare decisis, requiring courts to adhere to prior precedents.
D.  UCC – general statute governing commercial contracts, in force in all or in part in all US states; international version is called CISG.

1.  Article 2 concerns only sale of goods.
E.  Restatement – adopted in 1932 and 1979, designed to be accurate and authoritative summaries of common law.
II. Classical Contract Law

A.  Elements 
1.  Offer – R2d, 24 – “an offer is a manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.”


a.  Counteroffer – R2d, 39
i.  “Counteroffer is offer made by offeree to offeror relating to same matter as original offer and proposing substituted bargain differing from that proposed by original offer.

ii.  Offeree’s power of acceptance is terminated by making of counteroffer, unless offeror has manifested contrary intention or unless counteroffer manifests contrary intention of offeree.”



2.  Acceptance – R2d, 50
a.  “Acceptance of offer is manifestation of assent to terms thereof made by offeree in manner invited or required by offer.

b.  Acceptance by performance requires that at least part of what offer requests be performed or tendered and includes acceptance by performance which operates as return promise.  

c.  Acceptance by promise requires that offeree complete every act essential to making of promise.”

d.  Mirror Image Rule 

i.  R2d, 58 – Acceptance must comply w/ requirements of offer as to promise to be made or performance to be rendered.

ii.  R2d, 59 – Reply to offer which purports to accept it but is conditional on offeror’s assent to terms additional to or different from those offered is not acceptance but is counteroffer.

d.  Methods of Termination of the Power of Acceptance – R2d, 36 


i.  Offeree’s power of acceptance may be terminated by

· Rejection or counteroffer by offeree, or

· Lapse of time, or

· Revocation by offeror, or
· Death or incapacity of offeror or offeree.

ii.  In addition, offeree’s power of acceptance is terminated by non-occurrence of any condition of acceptance under terms of offer.




e.  Silence as Acceptance – R2d, 69
i.  Where offeree fails to reply to offer, silence and inaction operation as acceptance only in following cases:

· Where offeree takes benefit of offered services w/ reasonable opportunity to reject and reason to know they were offered w/ expectation of compensation.

· Where offeror has stated or given offeree reason to understand that assent may be manifested by silence or inaction, and offeree in remaining silent and inactive intends to accept.

· Where b/c of previous dealings or otherwise, it is reasonable that offeree should notify offeror if he does not intend to accept.


3.  Consideration – R2d, 71
a.  “To constitute consideration, performance or return promise must be bargained for.

b.  Performance or return promise is bargained for if it is sought by promisor in exchange for his promise and is given by promisee in exchange for that promise.

c.  Performance may consist of


i.  act other than promise, or


ii.  forbearance, or


iii.  creation, modification, or destruction of legal relation.

d.  Performance or return promise may be given to promisor or to some other person.  It may be given by promisee or by some other person.”


B.  Remedies for Breach – available only if offer/acceptance/consideration are found.
1.  Damages – measured by “benefit of the bargain” or expectations, used in most situations where money can compensate for breach.

2.  Specific Performance – parties are forced to perform contract as agreed on, generally used only when money cannot compensate for breach.

3.  Restitution/Reliance Interests – court may calculate extent to which D was enriched by or P was damaged by P’s actions in reliance on D’s commitment to perform.
C.  Mutual Assent – no one can enter into contract w/o their consent; no contract can be voided unless there was fraud, duress, or mutual mistake at time of formation.
1.  Duty to Read/Unilateral Mistake – Ray v. Eurice Brothers – P enters into contract w/ D to build a house, D does not fully read specs before agreeing, D sees specs, he refuses to perform; court holds that D had duty to read contract before signing and that contracts cannot be rescinded for unilateral mistakes.

2.  Duty to Read/Coercion – Skrbina v. Fleming – P-employee signed release upon termination by employer, in order to receive severance; court holds that release is valid b/c employee had time to read and was not coerced into signing.  Burden is on party who has time, opportunity, and capacity to read and understand contract they are signing.
3.  Fraudulent Misrepresentation – Park 100 v. Kartes – representative of D gets Ps to sign document w/o reading late on Friday as they are hurrying to wedding rehearsal, assuring them that lawyer approved it; court holds that Ps were fraudulently induced to sign and so no enforcement.  Fraud trumps duty to read.
C.  Offer and Acceptance – Bilateral Contracts – parties exchange promises of performance to take place in future; each party is promisee and promisor.
1.  Mailbox Rule 
a.  Lonergan v. Scolnick – parties preliminarily agree to buy/sell land, on day deed was to be delivered, D repudiated contract, w/ letters crossing in mail; court holds that no contract was formed b/c acceptance is treated as effective as soon as dispatched, but offer, rejection, and revocation are effective upon communication/receipt.
b.  R2d, 63 – “unless offer provides otherwise, 

i. acceptance made in manner and by medium invited by offer is operative and completes manifestation of mutual assent as soon as put out of offeree’s possession, w/o regard to whether it ever reaches offeror, but

ii.  acceptance under option contract is not operative until received by offeror.”

2.  Option Contracts – Normile v. Miller – D-Miller listed property w/ local realtor and that same day, P-Normile made offer; D was not happy w/ offer, made counteroffer; P-Normile was not happy w/ counteroffer, realtor assumes she rejects, but P assumes it means she is in negotiations; realtor shows house to P-Seagal, he makes offer, D accepts; earlier that day, P-Normile had accepted D’s counteroffer; Ps each file for specific performance; court gives house to P-Seagal, holding that P-Normile and D did not have “meeting of minds,” and counteroffer was w/drawn b/c it did not have to be kept open.
D.  Offer and Acceptance – Unilateral Contracts – offeror offers to exchange his promise of future performance only in return for offeree’s actual rendering of performance, rather than her mere rendering promise of future performance; this minimizes risk on offeror and maximizes risk on offeree.
1.  Strict Traditional View – Petterson v. Pattberg – P attempted performance of mortgage payment, but D refused to accept, as he had already contracted to sell land to third party; court holds that P did not fully perform act needed to complete unilateral contract (payment) before D’s offer was w/drawn; partial performance is no performance.
a.  R2d, 45 – Option Contract Created by Partial Performance – (1) Where offer invites offeree to accept by rendering performance and does not invite promissory acceptance, option contract is created when offeree tenders or begins invited performance or tenders beginning of it.  (2) Offeror’s duty of performance under any option contract so created is conditional on completion or tender of invited performance in accordance w/ terms of offer.
b.  Modern Response – today, many courts decide for P when he has taken “substantial steps in reliance on the offer,” feeling that “good faith” should be assumed in business transactions.
2.  Modern View – Duldulao v. St. Mary of Nazareth Hospital – P was employed by D for over ten years in various positions w/in hospital, until, shortly after promotion, she was given “probationary evaluation” and was terminated immediately; P alleges violation of probation and termination procedures as described in employee handbook; court holds that handbook did represent unilateral contract b/tw P and D, and D did not follow guidelines put forth.  (Generally, employment is considered “employment at will” and terminable at any time by either party, but this can be altered contractually.)

E.  Consideration – moral/altruistic obligations do not constitute consideration.
1.  Benefit/Detriment Test – Hamer v. Sidway – uncle promised nephew $5000 if nephew refrained from smoking, drinking, gambling, etc. until age 21, nephew did, and uncle promised to keep money in trust for him; uncle died, nephew presents claim on estate; court holds that b/c nephew had legal right to drink, smoke, etc., and he did not, he incurred detriment and so promise was binding.

a.  Court looks to find benefit to one party OR detriment to another.


b.  R2d, 79 – court will not weigh the value of consideration to the parties.

2.  Bargain Theory of Consideration – Baehr v. Penn-O-Tex – P leased gas station to Kemp who was purchasing property from D; Kemp becomes insolvent, D takes over operation of gas station; P is in FL, but wants rents from gas station, makes calls threatening suit and D tells him they are working on getting him rents; P comes back in summer and sues D for rents due; court finds no contract b/tw P and D for lack of consideration b/c no bargained for exchange; P’s forbearance from suit was not b/c of promises made by D, it was b/c he was wintering in FL, and neither party changed position in reliance on other’s statements.  Forbearance from suit can be adequate consideration in some cases.
3.  Donative Promises – Dougherty v. Salt – aunt promises nephew $3000 by signing promissory note, at her death, he tries to get it enforced; court holds that nothing is consideration that is not regarded as such by both sides, and there was no consideration here, even w/ formalities of promissory note.
a.  Enforcement – donative promises should not be enforced b/c 
i.  promise is difficult to prove,
ii.  it is difficult to distinguish from mere statement of present intent,
iii.  such promise are more likely emotionally motivated, than calculated/deliberate, and 
iv.  these promises can be dismissed by promisor b/c of ingratitude of promisee or change in circumstances of promisor.

b.  Possible Options 
i.  Executed Gift – give money now; irrevocable and irrecoverable by donor.

ii.  Testamentary Gift – leave money in will; drawbacks are that gift will not be made until all estate’s debts are satisfied and enforceable promissory notes are paid.

iii.  Gift in Trust – set aside money in trust; donee will eventually benefit from gift but is relieved of responsibility and control over funds.

4.  Past Consideration – Plowman v. Indian Refining – Ps allege that D forced them to retire, but offered pensions at half salary for rest of lives b/c of past service; Ps stop receiving pensions one year later, sue for specific performance; court holds there was no consideration in contract b/c past consideration, such as long-term employment, is no consideration, pensions were merely gratuitous/altruistic, and picking up of checks was not consideration; benefit/detriment test fails here.  
G.  Agency – consensual relationship in which one person, agent, agrees to act on behalf of the other, principal.
1.  Fiduciary Relationship – relationship of trust and confidence where one party is bound to act in interests of another; goes from arm’s length contractual relationship where parties are assumed to act in their own best interest to trustee relationship where trustee is obligated to act solely on behalf of beneficiaries.  (Intermediate levels: agency relationships, boards of directors, professional relationships.)
2.  Express (Actual) Authority – when principal has instructed agent to take particular action, law sees agent’s action as act of principal itself.
3.  Implied (Actual) Authority – when authority is not expressly given but is w/in normal duties of agent; president or general manager has implied authority to enter into normal business contracts but not to enter into unusual relationships, such as in Plowman.
4.  Apparent Authority – when viewed through eyes of reasonable third party, if words or actions of agent would lead third party to believe agent had authority.
5.  Formation – arises from actions, not a writing; requires a manifestation by the principle that agent shall act on his behalf, agent’s acceptance of the undertaking, and understanding that principle is in control.

6.  Liability – if principal has done or said something that could reasonably lead agent to believe he should act in certain way, principal is legally bound by actions of agent.  If agent had no authority to act, but principal later approves of action, principal is bound.

III.  Obligation in the Absence of Exchange: Promissory Estoppel and Restitution 

A.  Promissory Estoppel – R2d, 90 – promise which promisor should reasonably expect to induce action or forbearance of definite and substantial character on part of promisee and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement.  Charitable subscription or marriage settlement is binding w/o proof that promise induced action or forbearance.

1.  Elements – generally as shown above, but w/ some additions



a.  A clear and unambiguous promise
b.  Reasonable and foreseeable reliance by promisee of a definite and substantial nature


c.  An unconscionable injury sustained in reliance on promise
d.  Injustice if promise is not enforced

2.  Purpose – originally intended as last resort when contract analysis failed to produce recovery, now has independent significance, but not often successful.  Often used w/ intra-family transactions and charitable donations, where contract law is unlikely to provide remedy.  Enforcement of promises lowers transaction costs.
3.  Damages – court will award reliance or unjust enrichment damages, measured so as to put P back in position he would have been in, had no promise been made.

4.  Promises w/in the Family – promises made among family members are likely to be actuated by emotions rather than expectation of quid pro quo, so most such promises are unenforceable.

a.  Kirksey v. Kirksey – P was widow of D’s bother w/ several children; after husband’s death, D invited her to come live near him and promised to give her land (she had opportunity to buy land where she was); P came to D’s home, but was forced out after two years; court holds that promise of D was merely gratuitous, no bargained-for exchange.  (Similar to Williston’s tramp hypothetical.)


5.  Charitable Subscriptions – charitable gifts are generally unenforceable.

a.  Alleghany College v. National Chatauqua Bank – college having pledge drive, decedent agreed to estate pledge of $5000, putting $1000 deposit down; later, she repudiated her pledge, but after her death, D brought suit against executor to receive unpaid balance; court holds that while no consideration is present, substitution can be found in PE as “future cognizable detriment,” such that once D received deposit, they acted in reliance on unpaid balance, creating memorial fund.
6.  Promises Made in Commercial Context – PE can now be used to enforce promises in commercial context where mutual assent is absent or incomplete, but we generally expect parties to bargain hard in this context.
a.  Katz v. Danny Dare – P worked for D (brother-in-law) 25 years, D wanted P to retire, but P did not want to, negotiations went on for over a year; finally D got P to agree to retire w/ pension; P starts working part time for third party, part time for D, and D wants him back fulltime, P won’t come back, D stops pension; court finds PE for P b/c he was clearly promised his pension by Board, he stopped work in reliance on pension, and he cannot work fulltime now, so stopping of pension is unjust.  Not legally enforceable contract, but adequate PE.
b.  Vastoler v. American Can – P was promoted to supervisory position w/ promise of more benefits, but benefits were same; court held that PE applied b/c supervisory positions are not necessarily more desirable and promise of more benefits induced P to accept position.

c.  Hayes v. Plantations Steel – P announced retirement then met w/ mgmt. who promise to give him pension; court holds that b/c announcement of retirement came before promise of pension, no PE b/c no consideration (reliance).
B.  Restitution – Restatement of Restitution – person who has been unjustly enriched at expense of another is required to make restitution to other; based on unjust enrichment and not contract law.
1.  Elements – R-Restitution, 117 – person who, acting w/o other’s knowledge or consent, has preserved things belonging to another from damage or destruction is entitled to restitution for services rendered or expenses incurred, if

a.  he was in lawful possession or custody of things or if he lawfully took possession, and services/expenses were not made necessary by breach of duty to other, and

b.  it was reasonably necessary that services be rendered or expenditures incurred before it was possible to get consent, and

c.  he had no reason to believe owner would not give consent, and

d.  he intended to charge for such services or to retain things as his own if identity of owner were not discovered, and

e.  things have been accepted by owner.

(Summary – R-Restitution provides for recovery on behalf of person who saves another’s life, health, or property.  Courts generally look to whether contract would have occurred if time permitted and what terms would have been.)
2.  Damages – equitable remedy, such as “constructive trust” or “accounting,” the value of benefit conferred to the other party, not out-of-pocket expenses.
3.  Restitution in Absence of a Promise – “The law will never permit a friendly act, or such as was intended to be an act of kindness or benevolence, to be afterwards perverted by sordid avarice.” (Glenn v. Savage)
a.  Traditional View – Glenn v. Savage – P rescued D’s lumber from floating down river w/o being asked to do so, D did not compensate P for his actions; court holds that P cannot recover for his actions b/c D did not request P’s act or promise to pay, and law cannot impose payment/reward for voluntary acts of courtesy performed w/o consent.
b.  R-Restitution, 116 – person who has supplied things/services to another, although acting w/o other’s knowledge or consent, is entitled to restitution from other if


i.  he acted unofficiously and w/ intent to charge, and
ii.  things/services were necessary to prevent other from suffering serious bodily harm/pain, and

iii.  person supplying them had no reason to know that other would not consent to receiving them, and
iv.  it was impossible for other to give consent, or b/c of extreme youth or mental impairment, other’s consent would be immaterial.

d.  Cohabitation – Watts v. Watts – P and D lived together in marriage-like relationship for 12 years, jointly filing taxes, acquiring property, running business, then D leaves P, w/o any money/property; b/c cohabitation is against public policy though not unlawful, most statutes governing division of property upon divorce are not applicable, but court holds that P does have enough evidence to support restitution claim based on unjust enrichment b/c D benefited from P’s labors and he should not be able to retain full possession of all benefits (why should one party in illegal relationship get windfall while other gets forfeiture?).  (Sexual services is not consideration.)
e.  Intent to Charge – in re Estate of Crisan – hospital was allowed to recover in restitution for value of services performed to patient who collapsed, was unconscious when brought to hospital, and who died w/o regaining consciousness, by R-Restitution, 166.
4.  Promissory Restitution – used in situations where party has promised to pay for services rendered only after performance has occurred; outside of contract theory b/c past consideration is no consideration.
a.  R2d, 86 – if person receives material benefit from another, other than gratuitously, subsequent promise to compensate person for rendering such benefit is enforceable.

b.  Mills v. Wyman – P took in D’s adult son while sick and away from home; D wrote to P, promising to pay for services rendered, but never paid; court holds that there is no consideration here and services were rendered w/o request, and also that adult children cannot incur debts for parents, so no restitution.  (No restitution in any case where promisor was not beneficiary of promisee’s act, i.e. no third party promises, unless law recognizes wrongful death claim, like husband/wife loss of consortium.)
c.  Enforceability – if legally enforceable obligation becomes unenforceable due to passage of time, etc., promise to revive obligation is enforceable through restitution.  Promises to pay tort claims barred by statute of limitations or discharged are not enforceable. 

d.  Bankruptcy – promises to pay debts discharged in bankruptcy are generally enforceable through restitution.  Bankruptcy Code has limited enforcement, however, such that:

i.  agreement must be made before debt has been discharged, and


ii.  debtor has right to rescind agreement w/in 60 days, and

iii.  if debtor is not represented by attorney, court must approve reassumption of debt as not undue hardship on debtor.

e.  Minors – contracts made by persons under age 18 are unenforceable unless they are for “necessaries,” conservatively defined.  After reaching 18, person is liable for any contract made while under age that he chooses to affirm.

f.  Material Benefit Rule – Webb v. McGowan – during course of employment, P dropped heavy block to ground floor of building, but seeing boss below, P fell w/ block to divert its fall, saving life of boss but sustaining crippling injuries; boss promised to pay P for rest of P’s life, but upon death of boss, payments stopped and P sued testator; court holds that contract was enforceable b/c P conferred material benefit on deceased, so restitution is appropriate; this would have been contract, had circumstances allowed.
g.  Limits – if enforcement of promise would be disproportionate to reasonable value of benefit received, enforcement may be limited to reasonable value; promise to pay additional sum for benefits received under pre-existing bargain is unenforceable.

h.  Intent to Charge – if saved man does not promise to pay rescuer, court will not impose duty to do so; courts are generally only willing to permit recovery in cases were there was “intent to charge,” as w/ hospitals or renderers of professional services, not in cases w/ nonprofessional rescuers.
IV.  Obligation in the Absence of Complete Agreement – gradual move from strict offer/acceptance/consideration std to lower (perhaps, less predictable) threshold of liability, possibly in move to increase fairness.


A.  Limiting Offeror’s Power to Revoke: The Effect of Pre-Acceptance Reliance 
1.  Common Law Approach – offer is revocable unless and until it is accepted, even if on its face offer states that it will not be revoked.
2.  CISG, Art. 16 Approach – “Natural Law” of contract – Until contract is concluded offer may be revoked if revocation reaches offeree before he has dispatched acceptance.  However, an offer cannot be revoked:

i.  if it indicates, whether by stating fixed time of acceptance or otherwise, that it is irrevocable; or

ii.  if it was reasonable for offeree to rely on offer as being irrevocable and offeree has acted in reliance on offer.

3.  Minority Approach – James Baird v. Gimbel Bros. – P-GC solicited bids from linoleum subcontractors and accepted bid of D-SC; then, D w/draws bid as incorrect by half, but it reaches P after he has already been selected as GC; P sues D for specific performance of contract or PE b/c it acted in reliance on D’s bid; court holds that D is not bound by submission of bid b/c it did not assume submission indicated acceptance until consideration was received.
4.  Majority/Restatement Approach – Drennan v. Star Paving – P-GC was soliciting bids from SCs, which required guarantee that SC would accept if GC was offered job; D-SC submitted bid and was selected, but next day said bid was erroneous (revocation came before acceptance, technically, in classical contract law, but unimportant here); P was forced to do job w/ more expensive SC and seeks damages from D-SC; court holds that P reasonably relied, to his detriment, on bid from SC, and SC should have used reasonable care in preparing bid; P recovers under PE, R2d, 90.  Court also said bid must be held open until GC has opportunity to accept, R2d, 45.
a.  R2d, 87 – Option Contract – covers Drennan situations, more limited by courts than written.
5.  Contractors, cont. – common law holds that SC is bound to its bid while GC is free to shop around, b/c generally, GC relies much more heavily on SC than vice versa.  Choice b/tw above rules depends on who judge feels should bear risk of loss and who should be protected.
6.  Reasons not to allow GC to recover by PE (Traynor, Drennan):


a.  GC is bid-shopping.


b.  GC knew or should have known of the mistake.


c.  SC specifically indicated that bid was revocable.


d.  SC’s bid was only an estimate, not a firm bid.

B.  Irrevocability by Statute: The “Firm Offer”
1.  Mid-South Packers v. Shoney’s – in spring, parties engaged in negotiations for sale of pork products from P to D, one term being that there will be 45 days notice before price increase; D begins purchasing in summer, and is informed in August that price will rise immediately, D does not agree or disagree; D continues to order from P for two months (until finding new supplier), and pays final bill, less amount of price increases charged; P sues to recover offset amount, alleging that they were not working under original “firm offer”; court holds that b/c D did not accept original firm offer, it expired after three months, and new arrangement did not necessarily contain old price protection term. (Strained reading of UCC, not seen like this by either party, but court thinks D is bad guy.)
2.  UCC 2-205 – Firm Offer – Offer by merchant to buy or sell goods in signed writing by which its terms gives assurance that it will be held open is not revocable, for lack of consideration, during time stated or if no time is stated for reasonable time, but in no event may such period of irrevocability exceed three months, but any such term of assurance on form supplied by offeree must be separately signed by offeror.  (Popular reading is that 3 months is max, no matter what is specified.)
3.  UCC 2-104 – Merchant means person who deals in goods of a kind or otherwise by his occupation holds himself out as having knowledge or skill particular to practices or goods involved in transaction or to whom such knowledge or skill may be attributed by his employment of agent or broker or other intermediary who by his occupation holds himself out as having such knowledge or skill.
4.  UCC 2-105 –  Goods means all things which are movable at time of identification to contract for sale other than money in which price is to be paid, investment securities, and things in action.  
5.  UCC 2-306 – Requirements/Output Contracts – A term which measures quantity by output of seller or requirements of buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in absence of stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.  A lawful agreement by either seller or buyer for exclusive dealing in kind of goods concerned imposes unless otherwise agreed obligation by seller to use best efforts to supply goods and by buyer to use best effort to promote their sale.  (These remove/reduce market risks for both parties involved.)
a.  Common Law Approach – requirements contracts failed under common law b/c of lack of consideration (remedied by idea that buyer must buy from seller or not at all), lack of mutuality (delegated to lesser importance in contract analysis), and vagueness or indefiniteness (overcome by fact that buyer’s past performance gives enough info).  If contracts are similar to requirements contracts, but not exclusive, there is still no consideration or mutuality, so not enforceable.
C.  Qualified Acceptance: Battle of Forms – purchaser order/form from buyer is most often found as offer to buy, giving buyer advantages under UCC 2-207.
1.  Forms – used for transactions that occur frequently, in order to transmit identical, error-free info to all parties; contains “boilerplate” language.

2.  Common Law Approach –  The Last Shot Rule
a.  Poel v. Brunswick-Balke-Collender – parties engage in series of letters regarding rubber transaction, each on forms w/ differing terms; D tries to back out of contract/negotiations, saying negotiating party had no agency, P tried to get contract enforced; court holds that no contract was formed b/c each letter changed terms of previous one, constituting counteroffers (mirror-image rule, R2d, 58 and 59), and since no performance occurred, finding contract is not necessary.

b.  If performance did occur, “last shot” rule indicates that terms in last letter would control transaction b/c unless terms are rejected, they are assumed to go in.


3.  UCC Approach 

a.  Brown Machine v. Hercules – P sold machine to D, and parties used conflicting forms to send info back and forth, w/ P’s form indicating that D indemnifies P for any actions arising from use/misuse of machine and D’s forms containing no indemnification clause, but limiting acceptance to terms in their form; D didn’t comply w/ several features of P’s form, but performance goes through; later, employee of D sued P for injuries from machine, and P insisted that D indemnify them, D refuses, P sues; court holds that actual offer is purchase order from D (no indemnity clause), and b/c of UCC 2-207, P’s response constitutes acceptance, not counteroffer, w/ P’s indemnification clause not becoming part of agreement b/c offer limited terms to those in offer.
b.  UCC 2-207 – Additional Terms in Acceptance or Confirmation (meant to get rid of last shot rule in favor of first shot rule) – (1) A definite and seasonable expression of acceptance or written confirmation which is sent w/in reasonable time operates as acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to additional or different terms (no boilerplate).  (2) Additional terms are to be construed as proposals for addition to contract.  B/tw merchants, such terms become part of contract unless: 

i.  The offer expressly limits acceptance to terms of offer;


ii.  They materially alter it; or

iii.  Notification of objection to has already been given or is given w/in reasonable time after notice of them is received.




(If only one merchant, terms do not go in unless expressly agreed on.)

(3) Conduct by both parties which recognizes existence of contract is sufficient to establish contract for sale although writings of parties do not otherwise establish contract.  In such case terms of particular contract consist of those terms on which writings of parties agree, together w/ any supplementary terms incorporated under any other provisions of this Act.

c.  Surprise/Hardship Test – Dale Horning v. Falconer Glass – P orders glass from D, P sends confirming order form w/ no warranties, D responds w/ form w/ fine print saying that buyers’ only remedy would be replacement glass; D delivers defective glass, P must install glass and wait for replacement, and told D that they would be responsible for extra costs, though D did not respond at this point or on later occasion; P eventually bills D for extra costs, D refuses to pay, saying only remedy is replacement; P did not read terms; court holds that additional terms in D’s response form do not become part of original offer b/c they would cause surprise/hardship to P and thus are material alterations.  Moral: Only way to get preferable term into contract is to negotiate and have meeting of minds on it; UCC did not completely abolish mutual consent.

d.  Material Alteration of Contract – most courts have found that warranty disclaimers and limitations on liability are material alterations.

e.  Knock-out Rule – if two forms have completely opposing/contradictory terms, they are assumed to cancel out and their subject matter is no longer part of agreement, and is filled by gap-filler.


D.  Postponed Bargaining: “Agreements to Agree” – saving an issue to settle at another time.
1.  Purpose – desire to reduce uncertainty of future market conditions, if parties are unwilling to make long-term decisions up-front; this allows parties to revisit/renegotiate issues in future; this is good when parties are in agreement on majority of necessary terms, but may want to negotiate few things later, saving transaction costs; this can also occur when parties cannot agree on terms which will only be in dispute very infrequently, so they postpone difficult bargaining until necessary; problems can result when essential term is missing, causing contract to be incomplete.
2.  Types of Incomplete Bargaining 

a.  Agreement to Agree – parties have reached agreement on many matters but leave one or more terms for future negotiation.

b.  Formal Contract Contemplated – parties have reached agreement in principle at least on major provisions of agreement, but they contemplate creation of formal written contract; usually letters of intent are issued.
3.  Substantial Certainty Requirement – Walker v. Keith (agreement to agree) – P leased property from D for ten years and tried to renew lease under terms of old one, but parties could not agree on price; P wants declaratory judgment that he effectively exercised lease renewal option and trial court sets rental price; court holds that lease renewal option did not include substantially certain price or method for setting price of rent and so court cannot force agreement on parties as to what constitutes proper agreement/contract when they failed to define it.  (Courts disagree on treatment of this scenario, but courts are more likely to fix rental price if mechanism is provided for doing so.  UCC 2-305 says that contract w/ open price terms are enforceable, this however wasn’t a UCC case.)
a.  UCC 2-305 – Open Price Term – (1) The parties if they so intend can conclude contract for sale even though price is not settled.  In such case, price is a reasonable price at time for delivery, if


i.  Nothing is said as to price; or



ii.  Price is left to be agreed by parties and they fail to agree; or

iii.  Price is to be fixed in terms of some agreed market or other std as set or recorded by third person or agency and it is not so set or recorded.

(2) Price to be fixed by seller/buyer means price for him to fix in good faith.  (3) When price left to be fixed otherwise than by agreement of parties fails to be fixed through fault of one party other may at his option treat contract as cancelled or himself fix reasonable price.  (4) Where, however, parties intend not to be bound unless price be fixed or agreed and it is not fixed or agreed, there is no contract.  In such case, buyer must return any goods already received or if unable so to do must pay their reasonable value at time of delivery and seller must return any portion of price paid on account.

b.  UCC 2-204 – Formation in General – (1) Contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes existence of such contract.  (2) Agreement sufficient to constitute contract for sale may be found even though moment of its making is undetermined.  (3) Even though one or more terms are left open, contract for sale does not fail for indefiniteness if parties intended to make contract and there is reasonably certain basis for giving appropriate remedy. (Contracts can be formed even when you think they were not or you don’t know when moment of formation was.)
4.  Letters of Intent – also called memoranda of understanding or memoranda of agreement
a.  Quake Construction v. American Airlines (formal contract contemplated) – Ds-AA and Jones solicited bids for construction of new facilities at O’Hare, P submitted bid and received letter of intent, intended to induce P to enter into contracts w/ SCs; D-Jones assured P that contract was forthcoming and told P at pre-construction meeting that P was GC on project, then AA told P that their involvement was terminated, and P sues for damages resulting from procuring contract and loss of anticipated profit; court holds that letters of intent can be binding unless parties specifically provided/intended that they not be bound until execution of formal contract, and here intent is ambiguous so trial is necessary.  When bargaining is incomplete, court can look to following details to determine parties’ intent:


i.  whether type of agreement involved is usually put into writing,



ii.  whether letter of intent has many or few details,



iii.  whether agreement involves large or small amount of money,

iv.  whether agreement requires formal writing for full expression of covenants,

v.  whether negotiations indicated that formal writing was contemplated at completion,
vi.  when parties abandoned negotiations and why,
vii.  extent of assurances previously given,
viii.  other party’s reliance or reasonable expectations (possible PE claim).
c.  Pennzoil v. Texaco – P wanted to acquire Getty, so entered into MOA w/ Getty Oil and Getty Trust (51% owners) and made tender offer of $100/share to shareholders, in order to do “going private” transaction; Getty Oil doesn’t like transaction, gets P to raise price to $110/share, and then gets Texaco to offer $120/share; P sues everyone, saying MOA was contract and D tortiously interfered; court examined trade usage presented by P’s TX lawyers to small TX jury (D had NYC lawyers), but D cannot post bond on potential damages w/o going bankrupt, so D had to settle out of court for $3 billion.  This is example of “winner’s curse,” where winners in competitive bidding situation almost always pay too much.
b.  Agreement to Bargain in Good Faith – Venture Assoc. v. Zenith – parties entered into letter of intent w/ only obligation being good faith bargaining, by which D agreed to sell and P agreed to buy Heath; D pulls out, and P alleges failure to bargain in good faith; court holds D bargained in good faith and is free to negotiate for new terms or changes in terms mentioned in letter of intent.  (In similar situation, court recognized that while contract may not be able to be enforced, PE may be basis of recovery, even if parties did not intend to be bound by letter of intent, Arcadian Phosphates v. Arcadian Corp.)
5.  Conflicts in Defining Terms 
a.  Frigaliment v. BNS – P ordered two different sizes of chicken from D, calling both “chicken” but intending both sizes of birds to be broilers, D ships smaller broiler birds and larger stewing birds; court says that P has burden of showing that it intended all birds to be broilers; P attempts to do this by (1) saying that b/c smaller birds had to be broilers, use of same word on next line to describe large birds means they should be broilers too, but court doesn’t buy this, (2) saying that communication took place in German w/ English word “chicken” used to indicate broilers, but court says further negotiations also do not support this; (3) saying trade usage implies broilers, and since D is new, he doesn’t know proper terminology, but experts disprove this theory; (4) course of performance, D claims P should have known, but P did object, so not relevant; (5) D claims P should have known from price they were not getting all broilers, accepted; (6) P claims Dept. of Ag. definitions support their view, court says they are helpful but not binding b/c contracts and statutes have different purposes; court says none of P’s arguments are sufficient, contract is not ambiguous.
i.  UCC 1-205 – Trade Usage – defined as any practice or method of dealing having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed w/ respect to the transaction in question.  (New entrants held to lower standard of knowledge in common law, but not under UCC.)
ii.  UCC 2-208 – Course of Performance – (1) Where contract for sale involves repeated occasions for performance by either party w/ knowledge of nature of performance and opportunity for objection to it by other, any course of performance accepted or acquiesced to w/o objection shall be relevant to determine meaning of agreement.  (2)  Express terms of agreement and any such course of performance, as well as any course of dealing and usage of trade, shall be construed whenever reasonable as consistent w/ each other; but when such construction is unreasonable, express terms shall control course of performance, and course of performance shall control both course of dealing and trade usage.
b.  Generally, party is bound by other’s meaning, if first party knew or had reason to know of other’s meaning while other did not know or have reason to know of first party’s intention.
c.  Ambiguity – AM v. GMA – court holds that unless plain meaning of contract is ambiguous, extrinsic objective evidence, such as facts or trade usage, will not be admitted.  Subjective evidence, such as P/D testimony on their interpretation of contract is inadmissible.
d.  Definitions in Statutes/Regulations – not generally given a great deal of importance in determining use of such terms in contracts.
e.  Maxims of Interpretation – used by courts to determine meaning of ambiguous terms

i.  Plain meaning


ii.  “Words of a feather” – word in series is affected by other in same series.

iii.  Specific term governs over a more general term; where there is specific term modified by general term, i.e. “this and others,” means that “others” must be of same type as “this.”


iv. If something is said, it excludes alternatives unless they are expressly included.


v.  If only one meaning makes contract valid, court will choose that meaning.

vi.  Ambiguous language will be construed against drafter b/c drafter has duty to make contract clear.

vii.  Contract should be interpreted as whole, and terms is considered to be defined consistently throughout.

viii.  If purpose of parties can be ascertained and is helpful, it can be relied on to define ambiguous terms.

ix.  Handwritten or typed provisions control printed provisions b/c they demonstrate that actual notice was paid by parties to those terms.

x.  If there are two possible outcomes, and one supports public interests, court will choose this one.

6.  Reasonable Expectations Doctrine  
a.  C&J Fertilizer v. Allied Mutual Insurance – P’s fertilizer plant was burglarized (by outside job) w/ no damage to outside of building, but w/ damage to internal office; D refuses to pay claim b/c insurance policy covers only burglaries that result in damage to “exterior of premises”; P seeks relief under reasonable expectations, implied warranty and unconscionability; court holds that w/ adhesion contracts, party does not necessarily assent to all terms, and P is not bound by terms which are beyond range of reasonable expectations.  In this case, it would be reasonable for P to expect that inside burglary was not covered, but unreasonable for him to expect that outside burglary was not covered just b/c it left no damage to exterior of premises, i.e. P has right to recover from skilled burglary just as much as from inept burglary.  (Court did not have to create this doctrine here; they could have read “exterior of premises” to be ambiguous, allowed extrinsic evidence on purpose of contract which was not to cover inside jobs; then, as this was not inside job, court could determine coverage was extended to burgled inside room, which had exterior damage.)
b.  Standards for Application – once used only for insurance, now used for all adhesion contracts.
i.  Doctrine should only apply to insurance contracts that are pure contracts of adhesion where non-dickered term frustrates reasonable expectations of coverage (by being bizarre or oppressive, inconsistent w/ dickered terms, or eviscerating of existing coverage).
ii.  In cases of ambiguity, contract will be interpreted under objective reasonable expectations of average insured.
iii.  Regardless of ambiguity, objective reasonable expectations standard will apply where insured had inadequate notice of provision, and either provision was unusual or unexpected or provision effectively emasculates apparent coverage.
iv.  In cases where prior to contracting for insurance, acts of insurer created objective impression of coverage to reasonable insured.
v.  In cases where activity attributed to insurer prior to contracting for insurance led this particular insured to believe he had coverage.



c.  Features of Adhesion Contracts 





i.  Use of standard forms w/ many terms that clearly purport to be contract,





ii.  Take-it-or-leave-it nature of contract,





iii.  Form drafted by only one party to contract,

iv.  Drafting party enters into numerous contracts of this type as matter of business,
v.  After parties have dickered over a few open terms, adherent must sign contract,

vi.  Adhering party enters into few contracts of this type,

vii.  Principal obligation of adhering party is payment of money.

d.  Results of Doctrine – in order to provide coverage that meets reasonable expectations, insurance company must throw in everything and raise premiums to whatever level necessary.  Court here seems to be saying that P was entitled to coverage of nature he expected, perhaps advocating for insurance to become public utility, subject to increased government regulation, like electricity and other services that we deem so critical that service cannot be denied.  But, most claimants, when denied coverage, will not choose to litigate, so premiums should not increase too much b/c legal costs to insurance company are subject to economies of scale.

E.  Theories on Interpretation of Contracts 

1.  Subjective – earliest, represented by Raffles v. Wichelhaus, parties meant for goods to be shipped on different boats named Peerless, court held there was no meeting of minds, so no contract.  This theory relies on testimony of parties as to what they intended at formation, testimony which is not necessarily reliable.

2.  Objective – more modern theory, relies on reasonable meaning of words and actions of parties and is judged by reasonable objective std; goals of fairness/efficiency, but can yield result that no party intended.
3.  Modified Objective – most modern view, represented in R2d, 201-204, which first looks to reasonable meaning of words and actions, but these can be overcome by evidence of intentions of parties.  If both parties agree on perfectly unreasonable meaning, then this meaning governs.  Where parties disagree on meaning, if one party knew or had reason to know of other party’s meaning, then that party is bound to other’s meaning.

V.  Supplementing the Agreement: The Obligation of Good Faith and Other Implied Terms 

A.  Rationale – contract may not only be built on terms on which the parties agreed, but also on terms court finds to be implied into agreement.

1.  Implied-in-Fact – implied in parties’ words and conduct though not literally expressed.
a.  Wood v. Lucy, Lady Duff-Gordon – D, trend-setter, contracted w/ P to have exclusive right to sell her designs and license others to market them for one year, renewable w/ 90 days cancellation notice required; P claims to have kept his end of contract but that D sold products through Sears catalog and would not give him profits; court holds that while P does not bind himself to any obligations in contract, and there is no consideration or mutuality, there is implied promise on his part that he would use reasonable efforts to promote D’s designs that is required to give contract business efficacy, to make it enforceable and reasonable.
2.  Implied-in-Law – terms made part of agreement by court b/c statute provides or common law precedent dictates, or court determines appropriate in the case.
a.  Leibel v. Raynor – P enters into verbal agreement to have exclusive dealer/distributorship of D’s garage doors; after 2 years of poor sales, D terminates P’s distributorship, naming new dealer; P claims he is entitled to reasonable notice of termination, D claims that agreement was for indefinite time, so either party could terminate at will; court holds that distributorship is contract for sale of goods, so UCC applies and requirement of good faith indicates that reasonable notice (judged on case-by-case basis) must be given prior to termination of a contract w/ no specified duration.
i.  Contracts of Indefinite Duration – provides benefits for both manufacturer and distributor who leave open duration term in order to deal w/ unpredictability of markets; UCC attempts to allow terminable-at-will contracts while protecting non-terminating party from being screwed by opportunistic behavior of terminating party.
ii.  UCC 2-309 – Reasonable Notification – Some factors taken into account when courts determine reasonable notification period are: distributor’s need to sell off remaining inventory; whether distributor has made substantial unrecouped investment in reliance on  contract; whether there has been sufficient time to find substitute arrangement; whether there is anything else in agreement that would suggest longer time frame is necessary (such as for future projects, like in Intergraph v. Intel, where Intel wanted to cancel contract w/ no termination date, but contract implied that several joint projects would not be completed for several years).  If contract contains term specifying immediate termination upon agreed upon event, this prior agreement serves as notice.

b.  UCC – some implied-in-law terms are mandatory and cannot be varied even w/ agreement b/tw parties, but most are simply gap-fillers to be used if parties have not agreed; purpose is to be fair and increase economic efficiency, by approximating terms that parties would have agreed on, had they bargained for them.
c.  Common Law – if no UCC or other statutory term applies, court will construct appropriate term that reflects “hypothetical bargaining,” or agreement that parties would have reached had they bargained over issue.

d.  Restatement – Reasonable Notification

B.  Implied Warranties – succeeded doctrine of caveat emptor at end of 19th century; not based on actual agreement of parties, but implied by law on seller, shifting risk from buyer; seller’s liability will usually have cap at time frame and amount, so seller can get insurance.
1.  UCC 2-313 – Express Warranties – made by words, example, sample, or model, and does not require seller to intend to make warranty, excludes puffery, b/c consumer is expected to be reasonably skeptical; examples, “car will get at least 25 mpg.”
2.  UCC 2-314 – Implied Warranties of Merchantability – merchant who regularly sells goods of a particular kind impliedly warrants to buyer that goods are of good quality and are fit for ordinary purposes for which they are used; example, breach when air conditioner doesn’t cool air.
3.  UCC 2-315 – Implied Warranties for Fitness for a Particular Purpose – like 2-314, arises by implication of law, but differs from merchantability in that this warranty is created only when buyer relies on seller’s skill or judgment to select suitable goods and seller knows of this reliance, and in that breach does not require showing that goods are defective, only that they are not fit for buyer’s particular purpose.
a.  Blood Transfusion – some courts have held that blood comes w/ implied warranties for fitness for particular purpose, but many states have created “blood shield statutes” to preclude such actions b/c public interest in having blood suppliers available is greater than interest in allowing claims.



4.  UCC 2-316 – Exclusion or Modification of Warranties – how to avoid creating an implied warranty –




a.  Disclaimers such as “as is” or “w/ all faults”

b.  Buyer, before entering into contract has examined goods as fully as he desired and he should have observed the defect.

c.  When excluded by course of dealing, course of performance, or usage of trade.

5.  Warranty of Habitability (aka, Workmanlike Performance, Merchantability, Skillful Construction) – non-UCC warranty which warrants quality of new homes/buildings to be free from material defects making home uninhabitable, but this has also been extended to subsequent purchasers, even when no privity exists; courts are split on how this applies to commercial property; prevailing view is that this warranty can be disclaimed if done w/ conspicuous and specific language and mutually agreed on.
a. Javins v. First National Realty – court holds that warranty of habitability is implied in leases of urban dwellings, citing modernization from time when land was more valuable than building on it, so buyer could repair building himself, and discrepancies b/tw bargaining power of lessee and leaser; this is recognized in over 30 states.
b.  Caceci v. De Canio Construction – Ps entered into contract w/ D for sale of land and construction of house; D guaranteed work for one year from closing, but limited liability to replacement or repair of defects; four years later, P’s floor began to dip, and foundation had to be replaced, costing more than house did; court held that D knew (or should have known) about poor condition of soil under foundation, and reasonable expectations indicates that there is implied warranty of habitability that house will be constructed in skillful manner, free from material defects, as this will create incentive for skillful construction and builder is better able to prevent loss anyway, so D is liable for costs of repair.
6.  Service Providers – in absence of statutory provisions indicating otherwise, courts have been willing to hold service providers, like beauticians and repairmen, liable for breach of implied warranties, but courts are generally unwilling to impose such warranties on professionals, such as doctors, limiting their liability to negligence, failure to exercise skill and care ordinarily possessed by members of profession.

7.  Remedy – if breach of implied warranty is found, remedy is generally full indemnification.

C.  Implied Obligation of Good Faith – this covers situations in which one party to contract claims to be acting in way either expressly permitted by or at least not forbidden by contract terms, but other party claims that such activity is improper and actionable; it increases efficiency and reduces transaction costs, and cannot be bargained out of b/c then enforcement would not be possible.
1.  Definition of Good Faith – most often defined by what it excludes; it can be seen as protecting reasonable expectations or as a device for protecting bargain parties themselves have made against later attempts by one side to undermine it..
2.  UCC 1-203 – every contract or duty imposes obligation of good faith in performance or enforcement.

3.  UCC 1-201 – Good Faith – defined as “honesty in fact,” suggesting at minimum that lying and deception are bad faith conduct.

4.  UCC 2-103 – Good Faith – for merchants, good faith is defined not only as “honesty in fact,” but also “observance of reasonable commercial standards of fair dealing in the trade.”
5.  R2d, 205 – Duty of Good Faith and Fair Dealing – every contract imposes on each party a duty of good faith and fair dealing in its performance and its enforcement.

6.  Empire Gas v. American Bakeries – P signed requirements contract w/ D, agreeing to outfit delivery trucks w/ converters and supply all requirements of propane, but days after executing agreement, D decides not to convert trucks, and so requirements are basically zero; court held that buyer cannot in good faith vary his requirements to zero, amount unreasonably disproportionate w/ stated estimate, on whim or w/o giving good business reason for doing so, indicating that reason for variance is more important than amount of variance in assessing compliance w/ UCC 2-306.  Party cannot get out of contract simply b/c it is no longer financially attractive.  (Doctrine is usually used to limit orders far in excess of stated estimate, where buyer could be competing w/ seller when price is favorable.)
7.  Locke v. Warner Brothers – P, in settling romantic relationship w/ Eastwood, obtained contract w/ D for “first look” development deal and “pay or play” directing deal; P was paid in full by D, but was not given any projects to develop or direct; P alleges entire contract was sham designed to get her to settle w/ Eastwood, alleging (1) sex discrimination, (2) breach of contract in refusing to consider her project proposals, (3) breach of good faith, and (4) fraud, in that D had no intention of honoring agreement; court finds that there is enough info from witness testimony to hold hearing on claims 2 and 4, that despite subjective nature of evaluating projects it is possibly to determine whether D rejected P’s work b/c it was unsatisfactory or simply did not consider it in good faith.
VI.  Defenses to Enforcement – available when there is defect in bargaining process, often lack of voluntariness; generally, remedy is rescission. 

A.  Physical Duress – under common law, limited to threat of loss of life or limb, mayhem, or imprisonment.


1.  Elements – contracts entered into under physical duress are deemed void.



a.  One party involuntarily accepted terms of another,




b.  Circumstances permitted no other alternative,




c.  Such circumstances were result of coercive acts of other party.
B.  Economic Duress – defines limit of hard bargaining, normally expected of parties.  A downside to allowing avoidance of contracts in such cases might discourage companies from dealing w/ companies in bad financial shape.
1.  Elements – contracts entered into under economic duress are deemed voidable.  P must be able to show that financial difficulty was caused by D who later took advantage of it; mere financial difficulty alone is not enough, P usually must show immediately impending bankruptcy.



a.  One party wrongfully or improperly (not necessarily illegally) threatens another,



b.  Circumstances permitted no reasonable alternative but accept terms,



c.  Contract was actually induced by threat.
2.  Totem Marine v. Alyeksa Pipeline – P entered into contract to transport pipeline construction material for D; D grossly underestimated amount to be transported and hurricane occurred, so it took much longer than expected; once barge was in port, D immediately began unloading cargo, voiding P’s insurance; then, D terminated contract and delayed payment that P required to stay in business, eventually agreeing to pay 1/3 of balance if P would sign settlement release; P sued to void settlement and on wrongful termination of contract; court holds that settlement was voidable b/c it was entered into under duress; D knew of P’s dire economic straights, caused by their delayed payment of acknowledged debt, and D took advantage of this, knowing P had no other choice but to sign release. 

a.  R2d, 176 – When a Threat is Improper – (1)  Threat is improper if
(a) what is threatened is crime or tort, or threat itself would be crime/tort if it resulted in obtaining property,

(b) what is threatened is criminal prosecution,

(c) what is threatened is use of civil process and threat is made in bad faith,

(d) threat is breach of duty of good faith and fair dealing under contract w/ recipient.




(2) Threat is improper if resulting exchange is not on fair terms, and

(a) threatened act would harm recipient and would not significantly benefit party making threat,

(b) effectiveness of threat in inducing manifestation of assent is significantly increased by prior unfair dealing w/ party making threat, or

(c) what is threatened is otherwise use of power for illegitimate end.

C.  Undue Influence – persuasion which tends to be coercive in nature and overcomes will w/o convincing judgment, taking advantage of person’s weakness of mind; often this involves application of excessive strength by dominant subject against subservient object.


1.  Elements – undue influence may include some or all of following elements:



a.  Discussion of transaction at unusual or inopportune time.



b.  Consummation of transaction at unusual place.



c.  Demand that business by finished immediately.



d.  Extreme emphasis on consequences of delay.



e.  Use of multiple persuaders by dominant side.



f.  Absence of advisers on subservient side.



g.  Statements that there is no time for consultation w/ attorneys or advisors. 
2.  Odorizzi v. Bloomfield School District – P was arrested for homosexual activity and kept awake in jail for 40 hours, charges were later dropped; upon arriving home, principal and superintendent convinced him to resign, saying that if he did not, they would be forced to publicly announce his arrest and dismiss him; court held resignation could be voided for undue influence b/c Ds came to P’s home, unusual meeting place, at unusual time, and demanded that resignation be tendered immediately w/o consulting attorney.
3.  R2d, 177 – When Undue Influence Makes a Contract Voidable – (1) Undue influence is unfair persuasion of party who is under domination of person exercising persuasion or who by virtue of relation b/tw them is justified in assuming that that person will not act in manner inconsistent w/ his welfare.
(2) If party’s manifestation of assent is induced by undue influence by other party, contract is voidable by victim.

(3) If party’s manifestation of assent is induced by one who is not party to transaction, contract is voidable by victim unless other party to transaction in good faith and w/o reason to know of undue influence either gives value or relies materially on transaction.


D.  Misrepresentation and Nondisclosure (Fraud) 


1.  Elements 



a.  D made one or more statements to P.



b.  Statements were false.




c.  False statements were material.




d.  D knew statements were false.




e.  Statements were made w/ intent to defraud or deceive.

f.  P believe and relied on false statements and would not have entered into contract otherwise.




g.  P was damaged through relying on statements.


2.  Remedy/Damages 

a.  Out-of-pocket rule – allows P to recover difference b/tw what she parted w/ and what she received, plus consequential damages that she suffered prior to discovery of fraud, essentially putting P back into status quo ante, her position before fraud.
b.  Benefit-of-the-bargain rule – favored by most courts, used to put P into position she would have been in had D spoken honestly.
3.  Syester v. Banta – P, widow, was convinced to buy 3 lifetime memberships and thousands of hours of dance lessons from D’s dance studio, and was convinced to sign release of all claims after threatening suit on prior occasion; court upheld jury verdict that D made predatory play on credulity and vanity of P.
4.  Hill v. Jones – P contracted to buy D’s house, if D would pay for termite inspection, which stated house was free of damage; P noticed termite damage, but D offered other explanation; on moving in, Ps learned that house had past termite infestation, and Ds knew, but did not inform Ps or inspector; court holds that D had duty to disclose past termite damage b/c fact was material, affecting value and desirability of house.

a.  Duty to Disclose – seller has duty to disclose if (R2d, 161):
i.  Disclosure is necessary to prevent previous assertion from being misrepresentation or from being fraudulent or material.

ii.  Disclosure would correct mistake of other party as to basic assumption on which that party is making contract and if nondisclosure amounts to failure to act in good faith.

iii.  Disclosure would correct mistake of other party as to contents or effect of writing.

iv.  Other party is entitled to know b/c of relationship of trust and confidence b/tw them.
b.  Materiality – matter is material if it is one to which reasonable party would attach importance in determining his course of action.


5.  R2d, 161 – When Non-Disclosure is Equivalent to Assertion
6.  R2d, 162 –  When Misrepresentation is Fraudulent or Material
7.  R2d, 164 – When Misrepresentation Makes Contract Voidable – this is the actual claim, the others are supplementary definitions.


8.  R2d, 168 – Reliance on Assertions of Opinion


9.  R2d, 169 – When Reliance on an Assertion of Opinion is Not Justified
10.  Policy Considerations of Nondisclosure – we usually allow parties to benefit from inequalities in info; we make rules requiring disclosure when costs of normal rule outweigh benefits.  Other factors affecting disclosure:
a.  Intelligence/expertise of parties – if one party is at extreme disadvantage, disclosure is often required.


b.  Nature of relationship b/tw parties

c.  Manner in which fact was acquired – when info was acquired through research or investment, disclosure is normally not required; when info was acquired through no work of party, disclosure is generally required.  

d.  Nature of fact to be disclosed – whether fact is discoverable by other party through exercise of reasonable care.

e.  General class to which party w/ fact belongs – sellers generally know more than buyers.
f.  Nature of contract itself – in releases and contracts of insurance, all material facts must be disclosed.

g.  Importance of fact – similar to materiality

h.  Conduct of party w/ fact to prevent discovery by other party
E.  Unconscionability – voids clause from specific contract for specific party; clause cannot be per se unconscionable, only unconscionable as applied.
1.  Purpose – prevention of oppression and unfair surprise; rise of boilerplate provisions made problem of enforceability of unfair bargains more acute, bringing into question idea of mutual assent; case history shows that unconscionability is more likely to be found in cases b/tw consumer and seller/manufacturer than in cases b/tw two commercial parties.
2.  Elements 


a.  No meaningful choice in contract terms.
b.  Terms are unreasonably favorable to one party. (Contract law does not usually look at this type of info, as it usually does not try to protect people from bad contracts.)
3.  UCC 2-302 – Unconscionable Contract or Clause – (1) If court as matter of law finds contract or any clause of contract to have been unconscionable at time of formation court may refuse to enforce contract, or it may enforce remainder of contract w/o unconscionable clause, or it may so limit application of any unconscionable clause as to avoid any unconscionable result.  (2)  When it is claimed or appears to court that contract or any clause thereof may be unconscionable parties shall be afforded reasonable opportunity to present evidence as to its commercial setting, purpose, and effect to aid court in making its determination.
4.  R2d, 208 – Unconscionable Contract or Term – If a contract or term thereof is unconscionable at time of formation, court may refuse to enforce contract, or may enforce remainder w/o unconscionable term, or may so limit application of any unconscionable term to avoid any unconscionable result.

(2) When it is claimed or appears to court that contract or any clause thereof may be unconscionable parties shall be afforded reasonable opportunity to present evidence as to its commercial setting, purpose, and effect to aid court in making determination.

5.  Procedural Unconscionability – lack of choice by one party or defect in bargaining process; “unfair surprise” element.
6.  Substantive Unconscionability – fairness of terms of resulting bargain; “oppression” element.
7.  Consumer/Seller – Williams v. Walker-Thomas Furniture – D operated department store where P purchased items on credit, and contract had “add-on clause,” such that no item was paid off until all were, so all items were repossessed when P missed one payment; P alleges that clause was unconscionable and therefore not enforceable; court hold that clause is unconscionable b/c term was unreasonably favorable to seller while buyer had no meaningful choice; reasonableness of term should be judged in light of general commercial background and needs of particular case or trade.
a.  Consumer Protection Legislation – dissent in Walker expressed common sentiment, that social policy concerns arising from enforceability of contracts should be addressed by legislature, not courts.  Recently, legislature has adopted extensive consumer protection legislation w/ goals of:
i.  Disclosure Legislation – requires commercial parties to disclose info to consumers in meaningful fashion, so that consumers can avoid entering into unfair contracts, example is Truth in Lending Act. (But, consumer don’t read contracts anyway.)  
ii.  Substantive Regulation – certain contractual provisions considered unfair are declared unlawful, example is Uniform Consumer Credit Code.
iii.  Improvement of Enforcement – b/c most changes made to protect consumers are only meaningful if enforced.
b.  Add-on Clauses – these clauses protect seller from default risk of poor-credit buyer and allow those w/ poor credit opportunity to make purchases that other stores would not allow, so they are not purely interrorum (not functional or purposeful) and there is some weight on side of enforcing them.

8.  Commercial Parties – Piantes v. Pepperidge Farm – P operated distributorship franchise for D for over 20 years, under contract which was terminable w/o cause at any time by either party; D tried unsuccessfully on several occasions to get P sell off part of his route, and D then terminated franchise, offering to buy franchise at more than fair value; P alleged that termination w/o cause clause is unconscionable; court holds that it is not b/c clause is not economically unfair or oppressive, and P was aware of it for 24 years and was given ample warning that it might be executed.  (Unconscionability is intended to be judged at formation of contract, but here court takes into account long time frame and past profitability of contract.)  P also claimed:
a.  Misrepresentation – P was told by D’s rep that clause would never be exercised, so P claims misrepresentation; court holds that statement was opinion, not promise, and even if P did rely on it, he was not justified in doing so.  (R2d, 169)
b.  Promissory Estoppel – P claimed that he relied to his detriment on statement by D’s rep, but court holds that P was not relying to his detriment b/c franchise was very profitable, and enforcement was not necessary to avoid injustice. (R2d, 90)
F.  Public Policy – cases in which public or state interest is so strong against enforcement that we won’t hear claim in court; sets precedent across board.
1.  Borelli v. Brusseau – P was married to husband for 10 years when health problems incapacitated him; husband asked P to care for him in exchange for his leaving great deal of property and economic benefits to her; upon his death, property was left to daughter from previous marriage and P sued for enforcement of promise; court holds that public policy, as evidenced by ancient statutes, indicates that services performed by P were pre-existing part of marriage duties and thus not acceptable consideration for contract, so contract fails as against public policy.
2.  R2d, 178 – types of contracts unenforceable b/c of public policy

3.  Covenants Not To Compete – Karlin v. Weinberg – P employed D in his dermatology practice w/ contract specifying that upon leaving, D could not practice w/in 10 miles of old office for 5 years; when partnership dissolved, D left to open office nearby, so P sues for breach; court holds that such contracts b/tw doctors are not per se unreasonable as long as they are not injurious to patients.

a.  Reasonableness Test – R2d, 188 



i.  Covenant must protect legitimate interest of employer.

· Interests of employer in protecting relationship w/ his patients (specialist gets more time than GP)
· Reasonableness of time restrictions (Scott has never seen one over 3 years enforced in any industry)
· Reasonableness of geographic restrictions

· Preclusion of employee from non-competing activities



ii.  Covenant must impose no undue hardship on employee.

· Ability of employee to find work in field elsewhere
· Reason for termination of contract (if employer breached, employee can do whatever he chooses)


iii.   Covenant must not be injurious to public.

· Demand for services of employee
· Likelihood that employee’s services will be met elsewhere

· Ability for patients to seek out employee in new location (taking geographic restrictions into account)
b.  Ancillary Covenants – generally, covenant not to compete is unenforceable unless it is ancillary to valid transaction, such as (R2d, 188):

i.  Promise by seller of business not to compete w/ buyer so as to damage business sold.


ii.  Promise by employee/agent not to compete w/ employer/principal.


iii.  Promise by a partner not to compete w/ partnership.

c.  Remedy – often, courts will excise or “write down” objectionable portion of covenant and enforce remainder.  This could create problem of employers creating overly broad covenants b/c often employee will not challenge it, and if they do, court will just limit it as they see fit, but if court suspects malicious intent, they can completely void covenant.  Voiding contracts as against public policy has problem that one party gets complete forfeiture, other gets windfall.
d.  Lawyers – such covenants b/tw lawyers are pre se unreasonable b/c they are forbidden by Rules of Professional Responsibility and are injurious to clients.

e.  Enforceability – covenants not to compete for employment contracts are per se unenforceable in California, but are allowed in transactions to sell/buy businesses.
4.  Sources of Public Policy – statutes are most commonly looked to, but they may not provide accurate reflection of public sentiment, as they may have been promulgated years ago and they are too general to speak to specific issues.  Judges can determine public policy sua sponte, which is good b/c they are impartial and must give reasons for holdings, but they represent opinion of only one person.  Sociological studies can also be used to illustrate public policy, as in Brown v. Board of Ed, but this runs risk of being done badly.
G.  Tort Claims – P could pursue tort claims in order to void contract for most of above defenses to enforcement.  In tort law, remedy can include punitive damages and P will not have to give back anything they got out of contract; also, part of contract can survive.  In contracts claim, remedy is rescission, w/ contract or expectation damages.  Tort claims, however, require more scienter on intention and knowledge of other party than does contract claim.
VII.  Justification for Non-Performance: Mistake, Changed Circumstances, Contractual Modifications – contract law is risk shifting mechanism, so courts are very unlikely to allow avoidance of obligation just b/c unforeseen or unprovided for circumstances arose.

A.  Mistake 



1.  Elements – R2d, 154 – When Party Bears the Risk of Mistake



a.  Mistake that relates to feature of contract,




b.  That occurred despite exercise of reasonable care, 




c.  And is so grave that enforcement of contract would be unconscionable,




d.  And other party can be put in status quo.  (Wil-Freds Test)

R2d, 152 – When Mistake of Both Parties Makes a Contract Voidable – is mistake serious enough? Actionable?

R2d, 153 – Avoidance of Contract b/c of Unilateral Mistake if:


a.  Mistake is such that enforcement would be unconscionable, or


b.  Other party knew, had reason to know, or was cause of the mistake.

2.  Mutual Mistake – Lenawee Board of Health v. Messerly – Ds contract to buy apartment building from Ps; after closing but before payment, Ds learn that raw sewage is seeping out and building is condemned; Ps sue for foreclosure and sale of property, Ds counterclaim for rescission, claiming misrepresentation, willful concealment, and failure of consideration; court holds that there was mutual mistake to basic assumption of contract, specifically profit-generating nature of building, but that rescission is not appropriate remedy b/c contract has “as is” clause, shifting risk to buyers, who should have investigated further.  (Comment to R2d, takes this approach to “as is” clause.)
3.  Unilateral Mistake – Wil-Fred’s v. Metropolitan Sanitary Department – P, GC, submitted bid to D and was told that he had lowest bid by far but was not yet awarded contract when he learned that SC’s bid was incorrect b/c of D’s misleading specs; SC avers that he cannot perform at that price or he will go bankrupt; court holds that bid can be rescinded b/c it was material mistake directly caused by D’s misleading specs, D did not alter its position in reliance on bid, and b/c P exercised reasonable care in selecting SC and reviewing their portion of bid.
4.  Remedy – generally, rescission w/ restitution of benefits conferred; if mistake consists of failure of written contract to reflect accurately actual agreement, court will reform contract to express parties’ mutual intent; courts will generally allow relief for errors in math or fact but not for errors in judgment, and many courts require party to be non-negligent in order to grant relief, but R2d only requires that mistaken party’s conduct not fall below standards of good faith and fair dealing.
5.  Personal Injury Releases – test to see if P’s personal injury release can be avoided by mutual mistake:


a.  If person signed release w/o knowing she had PI, release can be avoided.

b.  When person signed release knowing she was injured, she assumed risk that it might worsen, and so release cannot be avoided.
c.  If person signed release, knowing she had been injured, she could not later avoid release b/c she did not know extent of injury.


Other courts have used “fairly and knowingly” std for judging releases.


B.  Changed Circumstances – circumstances changed post-formation or were realized post-formation.
1.  Impossibility (objective) – in circumstances where person/thing necessary for performance dies or is incapacitated or is destroyed or damaged, performance is excused.  Very rarely applied, only where there is no substitute transaction, most often in service contracts.



a.  R2d, 262 – Death or Incapacity of Person Necessary for Performance
R2d, 263 – Destruction/Deterioration or Failure to Come into Existence of Thing Nec. For Perf.
R2d, 264 – Prevention by Governmental Regulation or Order



b.  UCC 2-613 – Casualty to Identified Goods
c.  Taylor v. Caldwell – D’s music hall burned down after P entered into contract to sing there; P wants payment for expectation damages; court rescinds contract b/c performance is impossible and there is no fault.  Used when specific performance simply cannot occur and money damages won’t suffice, either b/c they are too speculative or very difficult to calculate.  (Today, we probably would decide this case differently and pay P something b/c we would see damage calculation as easier than in other cases, like in loss of limb.)
2.  Frustration of Purpose (subjective impossibility) – in circumstances were exchange called for lost all value to D b/c of supervening change in extrinsic circumstances; question for judge, not jury.
a.  R2d, 265 – Frustration of Purpose – where, after contract is made, party’s principal purpose is substantially frustrated w/o his fault by occurrence of event non-occurrence of which was basic assumption on which contract was made, his remaining duties to render performance are discharged, unless language or circumstances indicate otherwise.  (Requirements – frustration be in principal purpose, be substantial, and be w/o fault of frustrated party.)
R2d, 266, 288?
b.  UCC 2-615 – While UCC does not impose unforeseeability requirement, some courts require supervening event be unforeseen or unforeseeable to allow impracticability or frustration of purpose excuse for nonperformance.
c.  Similarity to Impracticability – elements of each are very similar and are treated as such by courts; courts are unlikely to extend doctrines to cover situations of severe financial difficulty, natural disaster, or even war.
3.  Impracticability  – in circumstances where performance is not objectively or subjectively impossible, but sufficiently different than what parties had both contemplated at formation; question for judge, not jury.
a.  R2d, 261 – Impracticability – where, after formation, party’s performance is made impracticable w/o his fault by occurrence of event non-occurrence of which was basic assumption of contract, his duty to render performance is discharged, unless language or circumstances indicate to contrary. 

R2d, 266, R2d, 264 – Government Intervention



b.  UCC 2-615 – Government Intervention
UCC 2-616, 2-651 – Buyer/Seller
c.  Mineral Park Land v. Howard – D-contractor agreed to extract from P’s land, at fixed prices, all gravel required for construction of bridge; D then procured some gravel from another source b/c all P’s remaining gravel was below water-level and would be very expensive to extract; court held that extreme increase in cost (10-12 times more than expected) of extraction justified nonperformance. 

d.  Financial Circumstances as Supervening Event – Karl Wendt v. International Harvester – P entered into contract w/ D to be distributor of D’s farm equipment, and contract contained 6 month notification of termination requirement; D decided to sell farm equipment business, buyer does not want P’s franchise, so D tried to terminate immediately, claiming frustration of purpose and impracticability; court holds that impracticability is not appropriate defense b/c market shifts and financial instability are expected risk of contract and are not sufficient grounds for non-performance, and that frustration of purpose is also not appropriate defense b/c principal purpose of contract was not profitability but to establish a dealership, and even so, frustration was caused by D’s decision to go out of business, not extrinsic circumstances.
e.  Natural Disaster as Supervening Event – Opera Company of Boston v. Wolf Trap – P agreed to give 4 outdoor performances at D’s venue, but before last one, electrical storms caused cancellation; P sued for payment, D defended on impossibility/impracticability grounds; court holds that D proved impracticability.  (This would probably turn out differently today; both parties were equally able to insure against possibility of cancellation, which was not wildly unforeseeable, so court would look to contract to see where loss was allocated.  If contract were silent, generally, loss stays where it falls.  In this case, Opera was ready to go and WT breached, so WT would have to pay.)
f.  War as Supervening Event – 7200 Scottsdale Road GPs v. Kuhn Farm Machinery – D contracted w/ P to hold dealer’s convention at P’s resort, but at last minute cancelled b/c of worries of terrorism caused by Desert Storm; P sued to collect liquidated damages provided for in agreement, D defended on impracticability and frustration of purpose grounds; court found for P b/c, even though D acted in good faith, he did not establish that risk of terrorism was so high as to rise to level of frustration; perception of danger must be “reasonably objective.”
g.  Government as Supervening Event 
i.  W/ Seller – Harriscom Svenska v. Harris Corp – P-dealer and D-manufacturer contracted for sale of radio equipment to Iran w/ force majeure clause in contract; during Desert Storm, government restricts shipment of such equipment to Iran and D ceases shipments; P alleges that D did not work w/ govn’t hard enough and basically voluntarily ceased shipment; court holds that inclusion of force majeure clause works like impracticability b/c it excuses performance when circumstances beyond parties’ control, like government, act to prevent performance.  Court also says that nothing is voluntary when govn’t is involved, b/c they are irresistible force w/ will to compel compliance.  This is troubling b/c w/ heavy pressure from other source, party is not expected/allowed to cave.
ii. W/ Buyer – Florida Power v. Westinghouse – D agreed to construct nuclear power plant for P and supply it w/ uranium for operation, and also remove irradiated fuel and dispose of it; post formation, govn’t changed nuclear fuel policy, prohibiting commercial reprocessing of spent fuel; D claimed that change made performance impracticable; court held that commercial reprocessing of uranium was basic assumption of contract, and failure of ability to do this excused D from performance.  UCC 2-615 excuses nonperformance by seller, not mentioning buyer, but courts have been willing to extend this relief to buyers.
iii.  Early Compliance 

· Int’l Minerals and Chemicals v. Llano – state govn’t issued new regulations regarding pollution from ore smelters, P comes into compliance early, and D sued for breach of requirements contract, saying P had three more years to pollute, P claims impracticability; court holds that early compliance w/ govn’t regulations is good public policy, P is excused for impracticability.

· In case of compliance as attempt to forestall regulation, where company complies just to make govn’t happy w/ idea being that more restrictive regulation will not occur, UCC comments suggest that govn’t supervention should be complete in order for impracticability to occur, but generally courts treat govn’t more like  earthquake than market shift and excuse performance contrary to govn’t policy.

h.  Force Majeure Clauses – these are used as very specific risk allocators, tailored to parties or transaction, and indicating what parties think are real risks associated w/ contract; court who believes risk was or should have been provided for in clause will not look beyond it to impracticability doctrine, but if risk was completely unanticipated, court may still use impracticability.  Generally risks are usually seller’s problem b/c buyer’s only obligation is money.  Example of event that might be included in force majeure clause is contractual provision for labor problems, such as shortage or unrest, but short of strike, which is dealt w/ by impracticability.

4.  Remedy – remedy is rescission, no reformation or other remedies, such as compensation for reliance; (in Alcoa v. Essex Group, court reformed long-term contract to take into account cost increases not adequately reflected in price-increase formula initially negotiated, but this decision was vacated as part of settlement).
C.  Modification – requests, post-formation but during or pre-performance, for modification of existing contract.
1.  Common Law Approach – modification is not enforceable unless supported by fresh consideration, but court will look all over the place to find it.

a.  R2d, 73 – Performance of Legal Duty – Performance of legal duty owed to promisor which is neither doubtful nor subject of honest dispute is not consideration; but similar performance is consideration if it differs materially from what was required by duty in way which reflects more than pretense of bargain. 
b.  R2d, 89 – Modification of Executory Contract – Promise modifying duty under contract not fully performed on either side is binding
(a) if modification is fair and equitable in view of circumstances not anticipated by parties when contract was made; or

(b) to extent provided by statute; or

(c) to extent that justice requires enforcement in view of material change of position in reliance on promise.

c.  Pre-Existing Duty – Alaska Packers v. Domenico – Ps contracted as seamen for D, but mid-performance, demanded more pay, threatening to breach, saying equipment was not as promised; court holds that Ps had pre-existing duty to work on ship and new contract was not supported by fresh consideration.

d.  Employee Handbooks – some courts have held that modifications to employee handbooks, decreasing employee rights, are unenforceable if not supported by fresh consideration; but in Rinck v. Association of Reserve City Bankers, court held that D’s promise to keep P’s job post-merger was not enforceable b/c it was not supported by consideration.

e.  Exceptions

i.  Unforeseen or Unanticipated Circumstances – King v. Duluth – when party refuses to complete his contract b/c of some unforeseen and substantial difficulties in performance, not known or anticipated by parties at outset, and opposite party promises to pay extra for completion, that promise to pay is supported by valid consideration.

ii.  Justifiable Reliance – modifications may be enforced if modification induced justifiable material change in position in reliance and injustice will result if not enforced.

iii.  Schwartzreich v. Bauman-Basch – P was hired as coat designer at fixed wage for fixed time period, but renegotiated for more money when offered position at another place; later, P was let go and sued for increased wage; court holds that modification was result of mutual rescission, followed by new and valid contract.  (R2d holds that such rationale is “fictitious” when rescission and new contract occur simultaneously, but court could have said it was enforceable b/c change in circumstances, learning of P’s real worth, and justifiable reliance on new wage.)



2.  UCC Approach – modifications are enforceable w/o consideration, w/ several exceptions.

a.  UCC 1-103 – Supplementary General Principles of Law Applicable – common law valid if not displaced by UCC.



b.  UCC 2-209 -  Modification, Rescission, and Waiver – no new consideration necessary
c.  Economic Duress Exception – Kelsey-Hayes v. Galtaco – P alleges D breached requirements contract, and wants declaratory judgment that they don’t have to pay price increase modification that was allegedly entered into under duress; court holds that as D threatened to breach and go out of business, causing irreparable harm to P’s business and reputation, P tried strenuously but unsuccessfully to find other suppliers, and P voiced its objections to modification, modification was entered into under economic duress.
d.  Bad Faith Exception – Roth v. Sharon Steel – court holds that party may only seek modification in good faith, when

i.  unforeseen economic exigencies existed which would prompt ordinary merchant to seek modification in order to avoid loss on contract, and 

ii.  even when circumstances do justify asking for modification, it is bad faith conduct to attempt to coerce one by wrongfully threatening breach.  (Threat is not wrongful if maker thinks he has good defense of contract.)
VIII.  Statute of Frauds – any statute that requires transaction to be memorialized in writing for legal efficacy, i.e. enforcement is forbidden unless there is written memorandum or applicable exception.
A. General Info – contracts subject to statutes of frauds are executor/administrator provisions, surety provisions, marriage provisions, land contracts, and contracts not to be performed for one year.  Original purpose was to prevent frauds and perjuries, but statutes do not deal directly w/ frauds or perjuries, but only require writing as means for prevention of enforcement of spurious claims.  This has problem, however, of leading to non-enforcement of many valid and non-fraudulent claims, so lenient interpretation is sometimes necessary.
B.  Application 

1.  When statute of frauds is asserted as defense against enforcement, first question is, is contract at issue covered by statute, such that writing is required?


a.  If no, P can prove contract by written, oral, direct, or circumstantial evidence.

2.  If yes, second question is, is statute “satisfied”?  Is there some writing, signed by D, sufficient to meet statute’s requirements?

a.  If yes, statute presents no bar to enforcement.

3.  If no, third question is, are there other factors in the case, such as performance or reliance by P, that would lead to enforcement?


C.  Common Law Application 


1.  R2d, 110 – classes of Ks covered

2.  R2d, 131 – General Requirements 

a.  Must be signed by party against whom that action is brought or enforcement is sought.


b.  Must reasonably identify subject matter.


c.  Must indicate contract has been made.


d.  Must state essential terms of contract.

3.  R2d, 132 – Several Writings – Crabtree v. Elizabeth Arden – P was offered two year contract to work for D, w/ salary increase at end of first year; P did not get expected raise, so he left and sued for breach, D claims that statute of frauds bars enforcement of two year contract since performance was to take place after 1 year; court holds that combination of unsigned memo which indicates time of contract and signed payroll cards reflecting intent of contract provide sufficient evidence to find breach.  R2d, 132 indicates that combination of one signed writing and other unsigned writings that relate to same transaction is enough to satisfy statute.
4.  R2d, 133 – Memoranda Not Made as Such 

a.  Writing need not have been made as memorandum of contract to satisfy statute.  Writing may be:


i.  Entry into diary or minutes of meeting


ii.  Communication to or from agent of party to be charged


iii.  Informal letter to third party



5.  R2d, 134 – Signature 

a.  Signature may be any symbol made or adopted w/ intention, actual or apparent, to authenticate the writing as that of signer.

b.  Courts interpret this broadly:

i.  When more than one writing, only one needs signature as long as all relate to same T/O.  ii.  Authorized agent can sign for principal.

iii.  Signature may be some other form of authentication, such as:

· Endorsement of a check

· Initials

· Trademark or preprinted working on a memo (letterhead)

6.  Part Performance Exception, R2d, 129 – Winternitz v. Summit Hills Joint Venture – P operated convenience store and alleges D-landlord orally agreed to renew lease and allow assignment to buyer of store, but D breached renewed lease, though it was never signed, causing store value to drop substantially; court holds that while lease was not signed it is not required to be by R2d, 129, which indicates that signed writing is not necessary when party seeking enforcement changed position in reasonable reliance on contract such that justice could only be avoided by enforcement.  (Here, however, P wanted money damages, and this exception only applies to specific performance.  Court does choose to provide relief by finding tortious interference w/ contract by D, since D agreed to renewal and assignment, then breached w/ malicious intent to harm P, as evidenced from conversations b/tw D and buyer.)
7.  Promissory Estoppel Exception, R2d, 139 – Alaska Democratic Party v. Rice – P contended that D offered her 2 year job but it failed to happen, so she sued on promissory estoppel grounds; court holds that oral contract that induced reasonable reliance is enforceable, notw/standing statute of frauds, if injustice can only be avoided through enforcement, and in this case, long move to AK was clear evidence of reliance.

C.  UCC Application 
1.  UCC 2-201 – Applies to sale of goods over $500.  Requires writing sufficient to indicate that contract for sale of goods has been made b/tw parties.  Writing must be signed by party against whom enforcement is sought, and only required term is quantity.
a.  Part Performance Exception – Buffaloe v. Hart – P orally agreed to buy tobacco barns from Ds, P took out loans to pay for them, and solicited buyers so that he could sell them; then Ds backed out of sale to P, selling instead to P’s buyers, saying that oral contract was not enforceable b/c of statute of frauds; court holds that while check from P to Ds is not sufficient signed writing (b/c not signed by Ds, against whom enforcement is sought), but that contract can be found in conduct of parties.


2.  UCC 8-319 –  Statute of Frauds in Connection w/ Sale of Investment Securities


3.  UCC 1-206 – Statute of Frauds for Kinds of Personal Property Not Otherwise Covered
IX.  Parol Evidence Rule 
A.  Purpose – indicates preference for agreement expressed in writing and considered substantive law, not evidentiary rule; rule does not define what evidence is admissible, but works to exclude evidence that would otherwise be admissible as rationally probative of some fact at issue, generally some sort of extrinsic evidence of matters not contained in written agreement but possibly supplemental or contradictory to original agreement.  Objection to evidence that could be excluded by parol evidence rule should be made before its being introduced, but is not actually considered waived until after case goes to trier of fact.
B.  R2d, 209-218 – Effect of Adoption of a Writing
C.  UCC 2-202 – Final Written Expression, Parol or Extrinsic Evidence – Terms w/ respect to which confirmatory memoranda of parties agree or which are otherwise set forth in writing intended by parties as final written expression of agreement w/ respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of contemporaneous oral agreement but may be explained or supplemented by:
1.  Course of dealing or trade usage (1-205) or course of performance (2-208) evidence, and

2.  Evidence of consistent additional terms unless court finds writing to have been intended to be also complete and exclusive statement of terms of agreement.
D.  Classical Approach – Thompson v. Libby – D agrees, in writing, to buy P’s logs in and around Miss. River; D brings action for breach of warranty on quality of logs, allegedly made orally at time of purchase; court holds that written record appears to be complete expression of parties’ intent, w/ nothing on its face indicating that it is incomplete (R2d, 210), so no evidence that would vary/supplement contract is allowed.
E.  Four-Corners Approach/Merger Clause – determination of whether agreement is integrated is determined by “four-corners” of writing w/o resorting to evidence on intent of parties.  Inclusion of merger or four-corners clause indicates that writing is intended to be final and complete.
F.  Exceptions to Parol Evidence Rule, R2d, 214 
1.  Rules does not apply to evidence offered to explain meaning of agreement, in case of ambiguity or special meaning of terms.

a.  Partially integrated contract may be supplemented w/ additional, consistent terms, not modified.

b.  Fully integrated contract may not be supplemented or modified.

2.  Rule does not apply to agreements, whether oral or written, made after execution of writing.

3.  Rule does not apply to evidence offered to show that effectiveness of agreement was subject to oral condition precedent.  (For example, contract was not actually effective until approved by principal.)

4.  Rule does not apply to evidence offered to show that agreement was invalid for any reason, such as fraud, duress, undue influence, incapacity, mistake, or illegality.

5.  Rule does not apply to evidence that is offered to establish right to “equitable” remedy, such as reformation of contract.  (Generally allowed only if party can show “clear and convincing evidence” that parties really did intend agreement to contain term in question.)

6.  Rule does not apply to evidence introduced to establish “collateral” agreement b/tw parties.  (Earlier, this only applied to agreement about subject distinct from original writing, but courts have gotten more lenient.)

G.  Modern Approach – Taylor v. State Farm Mutual Automobile – 3 car accident, P sues his insurance company, claiming bad faith and excessive judgment awarded in claim defended by D; D claims that P’s claims are barred by release he signed in exchange for payment of uninsured motorist benefits; court holds that there is no need to make preliminary finding of ambiguity before judge considers extrinsic evidence.  
1.  First, court considers extrinsic evidence that is alleged to determine extent of integration, illuminate meaning of contract, and demonstrate parties’ intent.

2.  Then, court applies parol evidence rule to exclude extrinsic evidence that would modify or contradict meaning of written contract, but allow evidence consistent w/ agreement.

(Merger clause is considered inconclusive on issue on integration, but is factor to be weighed w/ all circumstances.)

F.  UCC Approach – Nanakuli Paving and Rock v. Shell Oil – P had bought all asphalt requirements from D under two contracts, which did not include price protection clause, but price protection had been offered to P previously; D then raises price w/o notice, and P sues for breach, claiming course of performance/dealing and usage of trade indicate that they should have gotten price protection; court holds:
1.  In connection w/ usage of trade (1-205) argument, court looks to purpose of UCC in HI, determining that it requires liberal interpretation, and allows inclusion of evidence on usage of trade in HI, which it seems is to offer price protection.
2.  In connection w/ course of performance (2-208) argument, this should be allowed to clarify contract, past dealings of parties suggest price protection was expected.
Court used very broad interpretation of UCC to hold that express price term does govern, but course of performance and trade usage can modify when price will take effect.

X.  Remedies, Generally 
A.  Damages – general remedy is expectation or benefit-of-the-bargain damages, to compensate P for what he would have received, had contract been performed.

1.  Restitution – measure is what opposing party got out of the deal.


2.  Reliance – measure is what P lost in relying.

3.  Specific Performance – rarely granted and only in circumstances where there is absolutely no reasonable substitute for performance; money won’t do.

B.  Rescission – used when contract is found to be defective at formation (fraud, duress, undue influence); courts will try to restore parties to status quo ante, but this is imperfect so court can use elements of restitution.
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Litigation is expensive, time-consuming, and uncertain, and should be avoided at all costs!
Contracts should be reliable, enforceable, and predictable, in order to promote economic stability!

