I. Classical Contract Law

A. Contractual Elements

1. Offer:

a. Restmt. 24:  “An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.”

2. Acceptance:

a. Restmt. 50:  “1.  Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer 2.  Acceptance by performance requires that at least part of what the offer requests be performed or tendered and includes acceptance by a performance which operates as a return promise 3.  Acceptance by a promise requires that the offeree complete every act essential to the making of the promise.”

b. Restmt. 36: Methods of Termination of the Power of Acceptance (see Normile)

3. Consideration

a. Restmt. 71: “(1) To constitute consideration, a performance or a return promise must be bargained for. (2) A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.  (3)  The performance may consist of (a) an act other than a promise, or (b) a forbearance, or (c) the creation, modification, or destruction of a legal relation 4. The performance or return promise may be given to the promisor or to some other person.  It may be given by the promisee or by some other person.”

4. Remedies for Breach of Contract

a. benefit of the bargain/expectation damages 

II. Mutual Assent

A. Ray v. Eurice Bros.

1. Unilateral mistake is not an excuse

a. “absent fraud, duress, or mutla mistake, one having the capacity to understand a written document who reads and signs it, or without reading it, having it read to him, signs it, is bound by his signature in law.”

2. Duty to Read

3. Courts don’t look to the fairness of a contract to see if it was a “good deal” or not.  

a. Parties’ intentions don’t matter; cts. Use an objective, reasonable person test

B. Skrbina case

1. plaintiff signed a release saying he’d drop any claims

2. Court finds a DUTY TO READ

3. Policy reason:  legal uncertainty=higher $’s and lower # of Ks.

C. Park 100 Investors

1. Lessees were asked to sign “lease papers” at 5 pm on a Friday night before their daughter’s rehearsal dinner (but the papers were actually a lease guaranty)

2. Was the plaintiff’s reliance reasonable?

a. Ct. says yes

b. Scott says no

1. there was NO material misrepresentation by the defendant, just an omission

2. Case should’ve been decided like Eurice Bros and Skrbina.

3. Rel. bwt. Parties is adverse

D. Lonergan v. Scolnick

1. exchange of letter bwt. Plaintiff and defendant about property for sale

2. Mailbox Rule

a. Restmt. 63: “Unless the offer provides otherwise, (a)an acceptance made in a manner and by a medium invited by an offer is operative and completes the manifestation of mutal assent as soon as put out of the offeree’s possession, without regard to whether it ever reaches the offeror; but (b) an acceptance under an option contract is not operative until received by the offeror.”

b. Offer and revocation of offer are effective upon receipt 

c. Acceptance of offer is effective when mailed; therefore, offers are fully revocable until acceptance

d. Mode of communication: (Restmt. 60)

a. whatever is reasonable, depending on type of transaction unless a method is specified by offeror

3. Risk is placed on offeror

a. initiator

b. ability to set boundaries on acceptance/sets the terms

c. “master of the offer”

d. least cost risk-bearer

e. decreases uncertainty in transactions

4. Form Letters

a. Restmt. 26: “An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.” 

b. further manifestation of intent is needed

c. invitation of an offer (No way seller could sell same piece of property to more than one buyer)

E. Normile v. Miller (“you snooze, you lose”)

1. Option contract

a. Restmt. 87: “An offer is binding as an option contract if it (a)is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; or (b) is made irrevocable by statute 2.  An offer which the offeror should reasonable expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.”

b. Irrevocable offer

c. Common law takes options seriously; and doesn’t assume you transfer something of value without knowing it.

d. Requires separate consideration.

e. Restmt. 63: Acceptance is effective UPON RECEIPT (different from normal K’s)

2. Counter-offer

a. Restmt. 39: “(1) A counter-offer is an offer made by an offeree to his offeror relating to the same matter as the original offer and proposing a substituted bargain differing from that propsed by the original offer (2) An offeree’s power of acceptance is terminated by his making of a counter-offer, unless the offeror has manifested a contrary intention or unless the counter-offer manifests a contrary intention of the offeree.”

b. In this case, the “conditional acceptance” changed the original offer in “several material aspects,” so it became a counter-offer

c. It effectively terminates the original offer

3. Mirror Image Rule

a. Restmt. 58: “An acceptance must comply with the requirements of the offer as to the promise to be made or the performance to be rendered.”

b. Restmt. 59: “A reply to an offer which purports to accept it but is conditional on the offeror’s assent to terms additional to or different from those offered is not an acceptance but is a counter-offer.”

c. If acceptance doesn’t match the offer, it’s a counter-offer

4. Ways to terminate power of acceptance

a. Restmt. 36: “(1) An offeree’s power of acceptance may be terminated by (a) rejection or counter-offer by the offeree, or (b) lapse of time, or (c) revocation by the offeror, or (d) death or incapacity of the offeror or offeree. (2) In addition, an offeree’s power of acceptance is terminated by the non-occurrence of any condition of acceptance under the terms of the offer.”

b. “you snooze, you lose”= reliable info that offer is revoked

F. Donny Hypothetical

1. Unilateral Contract

a. Promise for performance: Donny: 3 more spoonfuls and I get dessert.  Scott: OK.

b. Risk: Offeror’s obligation attaches upon completed performance.  Donny has NO obligation to eat 4 spoonfuls but, Scott has no obligation to give him dessert unless he does.

a. Donny can choose not to complete performance, but on the same note, the offeror (Scott) can revoke once performance has begun, but is not yet complete

b. THIS CHANGES UNDER REST. 45 & PETTERSON.  Under Rest. 45, offeror must keep his offer open (option contract) once offeree has begun performance (“tenders a beginning”).

c. Performance= acceptance and considertation

G. Petterson v. Pattberg [unilateral contract]

1. defendant presented plaintiff with a unilateral K asking for plaintiff to pay pronciple in exchange for defendant’s promise to decrease mortgage debt. Plaintiff brought check to defendant, but defendant didn’t accept; defendant had sold mortgage to a 3rd party.

2. “I REVOKE.”

a. defendant revoked before plaintiff accepted (NO K).  

i. Acceptance would’ve been the act of payment and receipt of that pmt.

3. Restmt. 45:

a. Under a unilateral contract, when an offeree tenders performance, an OPTION K is created (offeror cannot revoke an offer then)

b. Under Restmt. Petterson may turn out the same or different depending on what the court thinks performance is.

c. Compare to Donny Hypo: Under Restmt. 45, Donny would be allowed to eat the 4th spoonful if he has already begun to ea

H. Duldulao v. St. Mary of Nazareth Hospital Center

1. Unilateral K

a. Employee Handbook:  the employee can quit at any time; yet employer is bound by the K.

i. it changes employment-at-will in which EITHER party could terminate relationship.

b. Elements of the unilateral K:

i. offer: specific steps & required reading

ii. acceptance: employee continues working

iii. consideration: same as acceptance in a unilateral K

iv. mutual assent: employer requires the employee to know/read it.

III. Consideration

A. Background Info.

1. distinguishes “mere promises” from actual K’s.

2. Restmt. 71

a. “Bargained for”

b. performance

i. act; forbearance; or creation, modification, or destruction of a legal relation.

3. UCC 2-209(1)

a. Agreement modifying a K does NOT need consideration

B. Hamer v. Sidway [Benefit-Detriment Test of consideration]

1. nephew promised not to drink, gamble, etc.

2. Benefit-Detriment Test

a. benefit to one party OR detriment to other party

b. Court finds a K here, but TODAY there would be NO K b/c nephew had no legal right that he forfeited

3. Gift Promises are Unenforceable

a. gratuitous, donative, non-market settings (uncle promising to put him in his will)

4. Restmt. 79:  The court will not weight the value of the consideration to the parties (parties have their own view)

C. Dougherty v. Salt

1. GIFT PROMISE made by aunt to nephew found unenforceable

2. Even if consideration was noted in the promise, it would NOT be upheld as a K under a gift scenario.

3. Nominal Consideration (i.e. a penny): Not enforceable today

4. Promises under seal are NO longer a legal req. in the U.S.

D. Baehr v. Penn-O-Tex Oil [Bargained-for Exchange test of Consideration]

1. Court finds no K b/c there was NO consideration

a. No intentional exchange (Ct. says plaintiff did not forbear b/c of defendant’s promise—Scott disagrees)

2. Bargain Theory of Consideration:  conscious knowledge of exchange is necessary by both parties; requires the induction of reciprocal obligations

3. Remember, under Restmt. 79, that courts do NOT look to the value of the consideration, only look at its sufficiency.

E. Plowman v. Indian Refining Co.

1. Defendant co. cut off pensions gratuitously bestowed to plaintiff and other employees. Found a “gratuitous arrangement w/out consideration.”

2. PAST CONSIDERATION:  CANNOT work to support a new obligation. Doesn’t work to act as consideration again. (here, their salaries already captured this)

a. Problems

i. valuation problem

ii. increases risk and uncertainty

3. MORAL CONSIDERATION (i.e. making the corporation feel better) does NOT WORK.

a. doesn’t fit into exchange model b/c promisor doesn’t receive anything of value

b. NO contractual obligation is created

4. LEGAL DETRIMENT (i.e. going to payroll office for check)

a. Only a CONDITION to a GIFT.

b. Different here ONLY if the company had benefited from this

c. Scott’s example: giving you her million dollar spoon collection, but only if you come pick it up (no consideration, just a condition to a gift).

IV. Agency

A. Fiduciary Relationship

1. Agent acts on principal’s behalf, and NOT in his own self-interest

a. Benefits: decrease costs

b. Obligates agent by law

c. Principal only has control of agent in the scope of the agency

d. Liability of principal and agent

i. agent is liable for acts ouside of agency

ii. 3rd party

1. within scope: BOTH principal and agent are liable

2. NOT within scope: ONLY agent is liable

B. Types of Authority (BOTH are binding)

1. Real/Actual (as viewed through the eyes of a reas. Agent)

a. manifestations of intention by principal to agent that certain actions be performed

b. express or implied

c. 3rd party can sue principle here, even if he was unknown

2. Apparent (as viewed through the eyes of a reas. 3rd party)

a. If a 3rd party, based on words and conduct of the principal or agent (?) believes that agent has authority AND principle doesn’t stop agent from acting, then 3rd party can sue both principal and agent.

b. Ratification of act by principal makes the K binding

V. Equitable Claims (in absence of a K)

A. Promissory Estoppel/Detrimental Reliance (there is NO consideration here)
1. Restmt. 90: Promise Reasonable Inducting Action or Forbearance

a. four elements:

i. Promise

ii. Intention for other party to rely on promise

iii. Detrimental reliance on promise

iv. Injustice can only be avoided through enforcement of promise

2. Reliance Damages (often less than expectation damages which are received in BREACH cases)

3. Justice and marginal situations where market pricing mech. don’t work.

4. Allegheny College v. Nat’l Chautauqua County Bank (P.E. in a Charitable Subscription)

a. J. Cardozo argues on BOTH P.E. grounds and K grounds.

i. Thaumatrope

i. Court says that acceptance of the money created a duty to engage in the future detrimental reliance by the plaintiff and constitutes consideration here.

ii. Restmt. Sect. 90(2) would have helped in this case

i. “a charitable subscription or a marriage settlement is binding under (1) [the four elements of P.E.] without proff that the promise induced action or forbearance.

5. Katz v. Danny Dare, Inc. [P.E. in a commercial setting]

a.  Negotiated pension pmts. To injured brother-in-law were withdrawn.

b. Arg. For a K:

i. Offer: made by defendant for a pension

ii. Acceptance: by plaintiff by retiring

iii. Consideration: 13 mos. Of negotiation; conscious awareness of exchange (bargained theory)

iv. NOTE: restmt. 79—ct. doesn’t look to value of consideration

c. Court does NOT find a K b/c of no consideration

a. Refuses to use Bargained-for Exchange Theory (and the benefit-detriment test doesn’t work here)

d. Court finds Promissory Estoppel

i. Promise: promise of pension

ii. Defendant wanted Katz to rely—spent 13 mos. Negotiating

iii. Detrimental reliance:  plaintiff voluntarily retired boased on his reliance on defendant’s promise of a pension

iv. Injustice can only be avoided if promise is enforced here because Katz is too old to work fulltime, so defendant has to keep paying his pension.

e. This case is very different that Plowman.  In Plowman, the promise for pensions was made AFTER they were fired…here the promise was made before he QUIT.

B. Restitution/ Unjust Enrichment

1. Background Info.

a. The missing element is ASSENT (offer), but unlike P.E., consideration IS present [there has been performance/consideration, but there was no offer before the fact]

b. Injustice: one party benfits unjustly, but NOT because of the plaintiff’s costs.

c. Restitutionary Damages:  in the amt. that the other party has unjustly benefited (less than expectation damages under a BREACH claim).

d. Reliance:  There comes a point at which the plaintiff’s reliance costs have become so great, that the cost to the defendant in keeping the offer open is outweighed (creates an option to complete the K)

i. Allows plaintiff to plan

2. Glenn v. Savage

a. man jumped in river to save defendant’s lumber

b. court used classical K theory, and did NOT find a K b/c there was no voluntary entrance into a K.  

i. ONLY finds liability when:

1. defendant requested service

2. defendant promised to pay after he knew of that service

c. Ct’s use of public policy:  

Don’t commercialize good deeds—“sordid avarice”

c. Restmt. Of Restitution 117: preservation of property:

i. Allows plaintiff to recover in the absence of (b)(i)(1&2).

3. In re Estate of Crisan (patient was unconscious when brought to hospital—ct. allows recovery under restitution)

a. Restmt. Of Restitution 116: Emergency Theory/Preservation of Life or Health

i. It was impossible for defendant to give assent to act

ii. Public policy goal: have hospitals save lives

4. Watts v. Watts

1. 5 claims by a woman in a co-habitation, 12-year long relationship with a defendant. Court upholds 3/5 claims.  (“relational contract”)

2. Unjust Enrichment Claim

1. Ct. doesn’t rule—remands

2. Court could look at their relationship as:

a. Employee/employer: where PAST consideration doesn’t count (Plowman)

b. Partnership: where they dissolve and distribute proportionately

3. 3-Prong Test for Unjust Enrichment

1. Benefit conferred on Defendant by Plaintiff

2. Appreciation/Knowledge of Benefit by Defendant

3. Acceptance/Retention of Benefit by Def. Iin circumstances making it inequitable for defendant to retain benefit (Fairness arg.)

4. Family-provided services

1. PRESUMPTION that they are GRATUITOUS

a. Discourages claims b/c it increases the evidentiary threshold

b. Watts is diff b/c there was a commercial rel. with a bargained-for exchange

C. Promissory Restitution (A recipient of benefits makes a promise—after the fact—to pay for those benefits)

1. Restmt. 86: Promise for Benefits Received: material benefit+promise=unjust enrichment w/out compensation

a. Promise in recognition of a benefits previously received by the promisor from the promisee is binding to extent necessary to prevent injustice.

b. NOT binding IF:

a. Gift or other reasons for no unjust enrichment, OR
b. Value is DISproportionate to benefit

2. Mills v. Wyman (Classical Contract Theory)

a. plaintiff cared for 25-year-old boy whose dad promised to pay for plaintiff’s services after they had already been incurred

b. Court does not enforce MORAL obligations

c. Court does not enforce PAST consideration (services already performed)

3. Webb v. McGowin (Material Benefit Rule)

a. Man jumped off bldg. To save other man’s life; became permanently disabled himself; defendant paid him afterwards for awhile.

b. Material Benefit Rule

a. Finds consideration b/c defendant received material benefit (even w/out an original duty)

i. Adopted by Restmt. 86

ii. Remember that this is diff. than in Mills b/c there, the promisor was NOT the one who received the material benefit (it was his son).

c. Ratification Theory

a. Defendant subsequently promised and actually does pay for services rendered, almost as if he had requested the service to begin with.

b. The fact that he already started paying, makes ratification stronger.

D. Pre-Acceptance Reliance: Construction Bids (P.E.)

1. James Baird Co. v. Gimbel Bros., Inc. (CLASSICAL VIEW)

a. SubK made bid to GenK and then revokes. GenK had made its bid to client before receving the revocation. Since genK had not yet officially accepted subK’s offer, they could still revoke.

b. Court finds NO bilateral K
a. Since they revoked before acceptance, NO K.
c. Court finds NO unilateral K

a. GenK’s use of subK’s bid was NOT performance/acceptance
d. Court finds NO option K

a. NO consideration to support this 1-sided obligation
e. Court finds NO Promissory Estoppel

a. Limits its use to charitable subscriptions (i.e. Allegheny College)  
f.  Neither the GenK nor the SubK is obligated
2. Drennan v. Star Paving Co. (Predominant View today)

a. Court doesn’t find a bilateral, unilateral, or option K. (finding a K, would bind both sides—BAD!)

b. Court uses Promissory Estoppel

a. Promise: SubK’s bid

b. SubK’s wanted the GenK’s to rely on that promise & it was good for the SubK, so the GenK would get the final K.

c. GenK relied on the bid in making his final Bid

d. Injustice only avoided if the K is enforced.

c. Theory used by Court:

a. Restmt. 87(2): An offer that is supported by consideration and (2) which the offeror should reas. Expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option K, to the extent necessary to avoid injustice. [87 (2)ONLY applies to contractor relationships]

d. Limitations on GenK:

a. Bid was so low that genK should know it’s a mistake

b. Bid has express stmt. Of revocability

c. Bid was just an estimate

d. If genK tried to renegotiate with subK or looks around for a better bid (NO reliance)

3. Policy Choice of using Baird or Drennan
a. consumer benefits with Drennan, b/c there’s no obligation to the GenK, only to the SubK. (protects the GenK and the client)

VI. THE FIRM OFFER/UCC 2-205

A. Definitions:

1. 2-104:“Merchant”-person who deals in goods of the kind or otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction or to whom such knowledge or sill may be attributed by his employment of an agent or broker or other intermediary who by his occupation holds himself out…”

2. 2-105: “Goods”-means all things (including specially manufactured goods) which are movable at the time of identification to the K for sale other than the money in which the price is to be paid…”

B. UCC 2-205: THE FIRM OFFER:

a. “An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is NOT revocable, for lack of consideration, during the time stated OR if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror. [ NO reliance here]

C. Mid-South Packers, Inc. v. Shoney’s, Inc.

1. Requirements K/Output K

a) 2-306 of UCC: “(1) a term which measures the quantity by the output of the seller or by the requirements of the buyer means such actual output or requirements asa occur in good faith, except that no quantity unreasonable disproportionate to any stated estimate or to any normal or otherwise comparable prior output or requirements may be tendered or demanded.    (2) a lawful agreement by either the seller or the buyer for exclusive dealing imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.      

b) Court doesn’t find this b/c there was NO exclusivity by Shoney’s in the buyers that they used; if they had, Shoney’s would have won.
2. FIRM OFFER/2-205

a. At most the original proposal was a FIRM OFFER. It was revocable after 90 days. But then, each purchase order after that was said to be a new K that did not include the 45-day price increase provision. Said that there was no K based on the original proposal that was ever formed. Shoney’s accepted each of the purchase orders as separate K’s, so they had to pay, or it would’ve been a breach.

b. Court didn’t like Shoney’s lies and wanted to punish them

b. Difference between this and construction K’s:

a. Mid-South was a K between two merchants to sell goods. (UCC: fungible goods, seriers of repeat orders, etc.)

b. Reliance is greater in construction K’s b/c it is more difficult for the GenK to find another SubK than it would be for Shoney’s to fine a different supplier.

VII. Battle of Forms

A. Advantages of Forms

1. efficiency within the co.

2. decreases legal fees

3. decreases record-keeping and increases inventory control

4. allows lowerend employees to complete transactions

5. disciplines salesforce by decreasing “wiggleroom”

6. facilitates repeat transactions

7. facilitates comparison bwt. companies

B.  Poel v. Braunswick (classical K law used)

1. rather than just signing P’s offer, D sent back a different form

2. Mirror Image Rule:

a. Restmt. 58: “an acceptance must comply with the requirements of the offer as to the promise to be made or the performance to be rendered.”

b. Restmt. 59: “A reply to an offer which purports to accept it but is conditional on the offeror’s assent to terms additional to or different from those offered is not an acceptance but is a counter-offer.”

3. Last Shot Rule: The last form sent wins; here the counter-offer sent by seller is the binding K

a. advantages the SELLER b/c the acknowledgment form sent by seller after he receives the purchase order from the buyer is BINDING; effect given to the last form sent

4. NOTE:  B/c rubber is a commodity, there is NO detrimental reliance; therefore, there is no way to find P.E. here.

C. Brown Machine, Inc. v. Hercules, Inc. (indemnification action)

1. UCC 2-207: FIRST SHOT RULE: (not applicable to consumers, just merchants)

a. “A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms [then it would be a counter-offer].” 

b. “The additional terms are to be construed as proposals for addition to the K. bwt. merchants such terms become part of the K UNLESS:

a. the offer expressly limits acceptance to the terms of the offer [BLUE BOX];

b. they materially alter it; or

c. notification of objection to them has already been given or is given within a reasonable time after notice of them is received”

c.  Explanation/Example: If SELLER’S acknowledgement form with material alterations has a BLUE BOX/conditional acceptance in it, then it is NOT an acceptance, but is actually a COUNTER-OFFER.  Otherwise, if there is NO blue box/conditional acceptance, it falls under 2-207 2b.

2. Purpose of 2-207:

a. abolishes Mirror Image Rule in 2-207(1)

b. Abolishes the last shot rule (replaces it with a first shot rule that favors the buyer—purchase orders)

c. NOTE: If a provision is deemed material in seller’s acknowledgement form, silence by the buyer does NOT constitute acceptance.  If it’s only a counter-offer b/c of it’s conditional nature and buyer performs, it’s not acceptance to the material terms of the counter-offer.  Look to the first firm and do knocking out with the 2nd.

3. Blue Boxes

a. clarify the coniditional nature of acceptance (2-207 2a)

b. must be clearly expressed in writing, NOT just boilerplate, so that the party would not be willing to proceed.

4. First Shot Role

a. favors buyers over sellers

b. the party’s whose form is recognized as original offer gets to set terms, b/c those in acceptance which are materially different or contradictory are NOT included ( in the former they’re not included and in the latter, they’re knocked out)

c. usu. purchase orders become the original offers

D. Dale Horning Co. v. Falconer Glass (compensatory damages)

1. Surprise OR Hardship Test (comment 4 to 2-207)

a. Test to determine the MATERIALITY of a term

a. court considers terms that “result in express awareness by the other party…” =>these terms materially alter the K.

b. court considers consequential damages to be a hardship

b. although test is an “either/or” test, parties wouldn’t sue unless they suffered a hardship (surprises do NOT cause damage)

c. Burden of proof is on the risk=shifting party to get express assent to material alterations (reinforces First Shot Rule)

d. court lectures the parties about actually negotiating material/important terms and not have them in boilerplate-style

2. Knock-out Rule (UCC 2-207 (3))

a. where terms in the two forms directly contradict, they cancel each other out and UCC gap-fillers take their place (ex. if the price terms are knocked out, you go to UCC 2-305 Open Price Term to fill in)

E. Proposed Revisions to 2-207 (Aug. 2000 Draft)

1. Narrows the sources of a K to:

a. terms that appear in the records of both parties

b. terms that both parties agree

c. UCC gap fillers

2. Confirming docs are NOT considered acceptance, just evidence

a. NOT a last nor a first shot rule

b. if there are different terms, express assent must occur

VIII. Agreements to Agree (postponed bargaining)

A. Value to having renewal or language for postponed bargaining

1. decreases uncertainty and transaction costs

2. creates “stickiness” to relationship

3. protects parties from risk of market fluctuation

(note: classical K law does NOT recognize these K’s.)

B. Walker v. Keith (classical K b/c real estate doesn’t fall under UCC)

1. lease K included a renewal term for rent, but didn’t specify a mechanism by which rent would be agreed upon in the future

2. RENT is a material term in a lease

3. Court wants to refrain from judicial paternalism, so chooses NOT to est. term that parties failed to est.

a. effect: reads clause OUT of K

4. Args. against court’s decision:

a. benefits lessee if you allow for renewal

b. parties did intend something

c. lessee shouldn’t be deprived of right to enforce K

d. disparity bwt. landlord/tenant 

a. land is unique/not fungible!

C. Restmt. 33: Certainty of Terms (INTENT is key when looking at K’s with open/uncertain terms in general)

a. (1) “even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a K unless the terms of the K are reasonably certain*.

b. (2) “the terms of a K are *reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy.”

c. (3) “the fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance.” [negative connotation for if there are OPEN terms]

D. UCC-2-204: Formation in General (paralled to R 33, but more friendly to open terms)

a. “(1) A K for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a K.

b. “(2) An agreement sufficient to constitute a K for sale may be found even though the moment of its making is undetermined.

c. “(3) Even though one or more terms are left open a K for sale does NOT fail for indefiniteness if the parties have intended to make a K and there is a reasonably certain basis for giving an appropriate remedy.”

E. UCC 2-305 Open Price Term

“ (1) The parties if they so intend can conclude a K for sale even though the price is NOT settled.  In such a case the price is a reas. price at the time for delivery if:

a. nothing is said as to price; or

b. the price is left to be agreed by the parties and they fail to agree; or

c. the price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or agency and it is not so set or recorded.”

(2) a price to be fixed by the seller or by the buyer means a price for him to fix in good faith

(3) When a price left to be fixed otherwise than by agreement of the parties fails to be fixed through fault of one party the other may at his option treat the K as cancelled or himself fix a reas. price.”

(4) Where, however, the parties intend NOT to be bound unless the price be fixed or agreed and it is NOT fixed or agreed, there is NO K.  In such a case, the buyer must return any goods already received or if unable to do so, must pay their reas. value at the time of delivery and the seller must return any portion of the price paid on account.”

(note: the UCC didn’t want a K to fail b/c of open terms, but parties’ intent is still necessary and impt..

also, if Walker had been a case that fell under the UCC, the K  probably wouldn’t have failed)

F. Letter of Intent/Formal K Contemplated (a type of agreement to agree)

1. Quake Construction v. American Airlines

a. Intent is controlling; NO ambiguity => Letter is binding
i. R 27: “Manifestations of assent that are in themselves sufficient to conclude a K will not be prevented from so operating by the fact that the parties also manifest an intention to prepare and adopt a writeen memorial thereof; but the circumstances may show that the agreements are preliminary negotiations.”

b. Court’s 5-part test to see if parties wanted a formal, written K in addition to the Letter:

i. Is that kind of K usually put into writing? (if so, then Letter is NOT binding)

ii. How many details? (if a lot in the Letter, probably binding)

iii. Is the $ high or low? ( if high, then Letter probably NOT binding)

iv. Does it require a formal writing?

v. Did negotiations indicate a formal writing? (If so, Letter NOT binding)

d. Options here:

a. Either use a very detailed LOI (which will decrease the cost/benefit of the Letter in the first place)

b. DON”T use the LOD at all and go to a full agreement

IX. Statute of Frauds

A. FRAMEWORK:

1. Does the Statute apply?

a. Restmt. 110: 5 classes that fall under the Statute (1):

a. K of an executor or administrator to answer for a duty of his decedent

b. K to answer for the duty of another

c. K made upon consideration of marriage

d. K for the sale of an interest in land

e. K that is NOT to be performed within 1 year from the making thereof

(2)

a. UCC provisions listed under R 110:

i. K for the sale of goods for the proce of $500 or more (2-201)

ii. K for the sale of securities

iii. K for the sale of personal property not otherwise covered, to the extent of enf. by way of action or defense beyone $5000 in amount of value of remedy

b. UCC 2-201 (also, listed as R 110 (2))

a. “Except as otherwise provided in this section a K for the sale of goods for the price of $500 or mose is NOT enforceable by way of action or sale has been made between the parties AND signed by the party against whom enforcement is sought or by his authorized agent or broker. A writing is not insufficient b/c it omits or incorrectly states a term agreed upon but the K is NOT enforceable under this paragraph beyond the quantity of good shown in such writing.”

b. NOTE: within this section, K must have a quantity term, yet 2-306 suffices.

c. Courts want to find a K, so they’re liberal with cases NOT falling underthese classes.

2. Is the Statute satisfied?

a. General Requirements: Restmt. 131: “unless additional requirements are prescribed by the particular statute, a K within the Statute of Frauds is enforceable if it is evidenced by any writing, signed by or on behalf of the party to be charged, which

i. reasonably identifies the subject matter of the K,

ii. is sufficient to indicate that a K with respect thereto has been made between the parties or offered by the signer to the other party, and 

iii. states with reasonable certainty the essential terms of the unperformed promises in the K.”

b. Several Writings: Restmt. 132: “The memorandum may consist of several writings if one of the writings is signed and the writings in the circumstances clearly indicate that they relate to the same transaction” [Crabtree]

c. Memorandum Not Made as Such: Restmt. 133: “Except in the case of a writing evidencing a K upon consideration of marriage, the Statute may be satified by a signed writing NOT made as a memorandum of a K.”

d. Signature: Rstmt. 134: “The signature to a memorandum may be any symbol made or adopted with an intention, actual or apparent, to authenticate the writing as that of the signer.” [a letterhead may work here]

e. 2-201 “some writing…” and must be signed by party against who enforcement has been sought.

3. If the Statute has been satisfied, then enforcement of a K is NOT barred.

4. If the Statute has NOT been satisfied, then you see if there’s an exception where the plaintiff can get around NOT having a signed writing i.e. Al. Democratic Party v. Rice.

a. Part Performance: Restmt. 129: “A K for the transfer of an interest in land may be specifically enforced notwithstanding failure to comply with the Statue if it’s established that the party seeking enforcement, in reasonable reliance on the K and on the continuing assent of the party against whom enforcement is sought, has so changed his position that injustice can be avoided only by specific enforcement.” [Winternitz]

a. NOTE: this restmt. only applies to land sales and allows for specific performance, but not for $ damages.

b. Promissory Estoppel/Reliance: Restmt. 139: “(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the Statue if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach is to be ltd. as justice requires.” [Alaska]

a. What helps in determining injustice:

i. “(2a)=the availability and adequacy of other remedies, particularly cancellation and restitution;

ii. (2b) the definite and substantial character of the action or forbearance in relation to the remedy sought;

iii. (2c)=the extent to which the action or forbearance corroborates evidence of the making and terms of the promise or the making and terms are otherwise est. by clear and convincing evidence;

iv. (2d)=the reasonableness of the action or forbearance;

v. (2e)=the extent to which the action or forbearance was foreseeable by the promisor”

b. This Restmt. is similar to Restmt. 90

c. UCC 2-201 (3): exceptions to UCC 2-201(1):

a. (3a)= “if the good are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller’s business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the good are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement; [similar to Ann Richards statues] or

b. (3b) if the party against whom enforcement is sought admits in his pleading, testimony or otherwise in ct. that a K for sale was made, but the K is NOT enforceable under this provision beyond the quantity of goods admitted; or

c. (3c) with respect to goods for which payment has been made and accepted OR which have been received and accepted [attempted in Buffaloe]

d. Today: the revision calls for the Statute to fall in cases where the sale of goods is > than $5000.

B. General Background/Information:

1. it’s an additional requirement on top of offer, acceptance, and consideration

2. Purpose is to deter fraud

3. It’s a defense used by defendants, so that NO breach can be found

4. Benefit:

a. procedural inquiry easier for cts.

b. evidentiary & cautionary functions of legal formalities are fulfilled

C. Crabtree v. Elizabeth Arden (court wanted to find a K)

1. court combines signed & unsigned writings

a. Restmt. 132

D. Winternitz v. Summit Hills (court shifted to a tort theory)

1. Stripmall denies lessee lease renewal

2. Restmt. 129: Reliance/part performance (as P paid one month rent at higher price) => doesn’t work here b/c P is asking for DAMAGES, but only equitable relief can be given under 129.

E. Alaska Democratic Party v. Rice (hostile to Statute & invokes P.E.)

1. There is no signed writing here. Since it falls under the Statute, there is NO K.

2. Court doesn’t invokes P.E. theory


a. reliance reasonable by the P b/c she moved to Alaska 

F. Buffaloe v. Hart (tobacco farmer & barns)

1. Statute applies b/c the barns were > than $500.

2. The only signed writing (the check) was signed NOT by the party against whom enforcement was sought.

3. Look to the exception to Statute under 2-201(3c): pmt. made/accepted, etc.

4. Under the UCC, the writing requirement is minimal but UCC 2-306 suffices

X. Principles of Interpretation (deciding the meaning of contractual terms

A. 3 theories:

1. Subjective

a. Raffles “peerless boat” case: mutual mistake/NO meeting of the minds

b. Problem w/this approach: it’s difficult to read parties’ minds

2. Objective

a. fairness &efficiency: look at reasonable meaning of words used and actions taken to decide what terms mean

b. Problem w/this approach: may come up with a meaning that NEITHER party intended

3. Modified Objective

a. Resmt. 201-204: general principle is objectivist, but evidence of intention can overcome these interpretations

a. when there’s a disagreement, look to whether party knew other’s interpretation

i. if you knew and didn’t object, yours doesn’t stand

ii. both parties don’t know, a result like Raffles happens

iii. BOTH knew and don’t do anything, then it doesn’t work

b. Joyner v. Adams (uses Restmt. approach)

a. disagreement over temr“completed development” in a subdivision construction case

b. Trial court’s Ambiguity Rule (resolve the case against the drafter) is NOT upheld by appellate ct.

i. Instead, look at parties’ intentions and what they knew about what other party was thinking.

4. Options of courts

a.  find NO K under Restmt. 201(3): “Except as stated in this Section, neither party is bound by the meaning attached by the other, even though the result may be a failure of mutual assent.”

b. courts tip the balance

a. Maxims of Interpretation (originally formed to interpret statutes)

i. “words of a feather”=series of words

ii. specific term takes precedence over a general term

iii. if you say one thing, the others are excluded

iv. a valid K is preferred over an invalid K

v. ambiguity construed against drafter (trial court used this in Joyner)

vi. interpret K as a whole

vii. purpose of parties

viii. specific provision is an exception to a general one

ix. Handwritten or typed provisons control printed provisions

c. Look at parties’ intent

B. Frigaliment Importing Co. v. BNS Int’l Sales Corp. (chicken case)

1. Court says P didn’t meet burden of proof b/c:

a. language of K

b. preliminary negotiations

c. trade usage

i. D was a new entrant into industry and didn’t know; court place burden of proving actual knowledge on P (old industry member)

ii. UCC: adopts a different std. in 1-205(2), which makes new entrants have to know trade usage.

d. Legal stds.

i. incorporation by refernce (not determinative today b/c usually these provisions are much broader definitions than what the parties intended)

e,  Maxim of interpretation

i. Was it reasonable? (here, for them to underprice chicken)

e. Hierarchy of evidence

i. restmt. 202(4)

ii. UCC 2-208(2)

iii. course of performance

