
Contracts I

Scott

	SUBJECT
	SOURCE
	CASE
	CASE BRIEF
	EXPLANATION AND CONCEPT

	Mutual Assent
	
	Ray v Eurice Bros
	Pl consulted def to build a house.  Def didn’t read revised contract, just signed, then refused to perform when found out the changes.  Court held for Ray.
	Must have “mutual assent”; invariably reached through offer and acceptance.  Test for intent:  The objective measure of a party’s intention is, in most circumstances, what a reasonable person in the position of the other party would conclude that his objective manifestations of intent meant.  “Duty to read” on part of Eurice Bros.  Also idea of unilateral mistake.

	Unilateral mistake:  traditional rule is that avoidance for unilateral mistake would be allowed only where the non-mistaken party knew or had reason to know of the mistake at the time the contract was made.  Rest. 2d. 153.



	Mutual Assent
	
	Skirbina v Fleming Cos.
	Plaintiff employee claimed wrongful termination on a variety of grounds incl. Discrimination; signed an all inclusive release form, thought he was just signing as prerequisite to obtaining severance benefits.  Court held for Fleming. 
	Example of “Duty to read”; Absent fraud, deception, misrepresentation, duress, or undue influence his voluntary actions do not raise a triable issue.  So employer performed their part of contract, Skirbina now wants out of his part.

	Mutual Assent
	
	Park 100 Investors v Kartes
	Kartes owned video store, were moving store to new location, VP and attny had already taken care of lease contract; agent for park 100 brought by “lease papers”; told Kartes they couldn’t move until they were signed; was actually a personal guaranty.  Kartes had wedding rehearsal to go to, just signed document after calling VP; didn’t read it.  Court held for Kartes.
	Case about misrepresentation.  Elements of fraud: 1. a material misrepresentation of past or existing fact, 2. was false, 3. made with knowledge or in reckless ignorance of the falisity, 4. was relied upon by complaining party, 5. proximately caused injury.  This case turns on whether Kartes acted reasonably or not, was it reasonable to rely on another party, reliance is assumed in lawyer client, but not in most relationships.  Scott likes argument that time pressure on Kartes was not adequate.  Thinks court made wrong decision.  In general fraud elements are hard to meet.  “Course of dealings” helps lessen the burden of reliance element.

	Offer and Acceptance
	Rest

24

(Offer)
	Lonergan v Scolnick
	Def placed an ad in the paper to sell a tract of land for $2500.  Pl responded to the ad and defendant wrote back giving directions.  Pl sent a letter describing the land asking if he had found it  and about an escrow agent.  Def sent letter back affirming that he had found the land and that escrow was OK.  But def also pointed out that he expected a buyer within a week.  Def then sold the land to a third party.  Prior to finding out about the selling of the land, Pl opened up the escrow account.  Court held for def.


	Offer:  “An offer is a manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.” Rest. Sec 24.  Real estate is unique, cannot be duplicated, so form letter with respect to real estate is not an offer.  Form letter could apply to things where multiple items could be sold (e.g. watches).  Trial court held that there was an offer, pl didn’t respond fast enough.  Appeal court held that there was no offer.  Why, offeror can set a time limit on the offer, can also revoke offer if it hasn’t been accepted; “mailbox rule”; mailbox rule is set up to put risk on the offeror because he can state how offer can be accepted; also offeror is “lowest cost” risk bearer, can most easily protect himself, offeree bears a great risk of losing money if the rule is the other way.



	Offer and Acceptance

(Mirror image rule)
	
	Normille v Miller
	Defendant put up house for sale.  Plaintiff signed an “offer to purchase” which was rejected by defendant.  Defendant made changes to the “offer to purchase” and returned it to Plaintiff who did not accept or reject it at that time.  After Plaintiff had received the document, the defendant sold the house to a third party.  Broker for defendant indirectly notified plaintiff of the sale.  Plaintiff then “accepted” the terms of the returned document and tried to submit it back to the defendant before the time stated on the document of 5pm.


	If offeror has not given offeree an option, then can revoke any time.  Legal effect of counter-offer, terminates the offer.  Why?  Otherwise neither party  would know which ones are still valid.  Easier to have only one to worry about.  Too confusing to have multiple offers valid.  But these are only default rules, parties can keep offers open if they explicitly do so.  “Mirror image rule,” acceptance has to match offer, otherwise is a rejection of the offer.  Also cannot have material changes or it is rejection of the offer.  Exerpt from UCC handout, would make click through binding.  This policy would shift risk to the consumer.  It may be that some offers are so incomplete that no contract is formed.

	Unilateral Contract
	
	Donny Hypothetical
	Donny wanted dessert, Scott said have to finish dinner.  Make a deal, 2 more spoonfuls then dessert…Scott gives many variations on revoking during Donny’s last spoonful.
	Legal effect of saying yes to “won’t you make a deal?” (agreement before terms are set) is a legal nothing, it is an intention to negotitate.  He says 2 spoonfuls, she says 4; that is offer and counter offer.  This is unilateral because Scott doesn’t have to do anything until Donny had done his part.  Notes in book say there is a tendency to find a bilateral contract when not clear if it is unilateral or bilateral.  Restatement is less clear, unilateral still exist, e.g. reward.  So under Rest sec 45 offer becomes revocable somewhere after first spoonful.

	Unilateral Contract
	Rest

Sec

45
	Peterson v Pattsberg
	Plaintiff owned a parcel of land.  Plaintiff mortgaged the land via a bond to the defendant.  The defendant offered to give the plaintiff $780 if he (1) made the expected April installment and (2) paid the balance of the mortgage on or before May 31.  Plaintiff then contracted to sell the land to a 3rd party with the stipulation that the mortgage would be paid off.  The defendant in the meantime had sold the bond to a different 3rd party prior to seeing plaintiff again.   Plaintiff showed up on doorstep of defendant and tried to fulfill the requested act of paying the mortgage off early, but the defendant refused to accept the money.  Court held for Def.


	J. Lehman’s disset: def should not be able to prevent pl from performing the required act.  2 pieces required, must tender  payment (offered) and payment must be received.  Rest. Sec 45 (Option contract created by part performance or tender) is a majority opinion of most courts.  Important difference between reliance concepts as a source of remedy; sec 45 keeps offer open, reliance viewed by courts as the consideration for the option which keeps the offer open.  2 other types of interest:  1.  reliance interest – people often ncur reliance costs in hopes of getting a contract, e.g. buying business clothes, etc.  these are not compensable. 2.  Unjust restitution (enrichment), if you do something nice for someone then  you can’t turn around and give them a bill.  If offeror breaches an option contract, then compensation would be the same as if it was a bilateral contract.  But offeree would have to show that he could have completed performance.



	Unilateral Contract
	
	Duldulao v Saint Mary
	Plaintiff was a “permanent” employee at defendant’s hospital.  Plaintiff received a recent involuntary “promotion.”  Approximately, 4 months later, the plaintiff was given a sheet entitled “probationary evaluation” and another sheet entitled “final notice.”  Plaintiff was terminated at the end of the day.  Plaintiff had received an employee handbook in 1970 and a revised version in 1975.  The policy section referring to employees in the handbook had been carefully written using strong language such as “employee rights” and “will never terminate an employee without…”  The handbook also listed an intial probationary period of 90 days during which an employee could be relieved without several notices, but after that several notices would be required.  Also, there were no disclaimers in the handbook stating that these policies were not to be taken as a contract.


	Question for the court was is it reasonable for pl to think there was an offer.  Handbook states in strong language about what procedures would be followed and there are no disclaimers.  Even with a disclaimer, if has strong language still may create a contract.  In this case, the handbook is clear so court says there is an offer, also have mutual assent because employer says employee has to read handbook.  Why  wasn’t this a bilateral contract. Because Duldulao could stop at any time and not breach contract.  So by making it unilateral it binds the employer without binding employee.  Modifies employment at will.  What is the consideration from Duld., to continue working.  Many courts have rejected this doctrine.  When is this contract complete?  They don’t talk about completing, alternative is to let Hosp. disregard the handbook.  So neither option is satisfying.  What if hospital issued a new handbook.  What about employees hired under old handbook.  Courts have not reached a consensus.  Court in this case used unilateral contract doctrine instead of bilateral to preserve the employees ability to quit when they wanted.

	Consideration

(Benefit/

Detrment Test)
	
	Hamer v Sidway
	Def writes to his nephew, plaintiff, aged 16, that if he will refrain from drinking, smoking and gambling until he is 21, defendant will pay him $5,000 at age 21.  Plaintiff agrees and refrains until age 21.  Defendant refuses to pay.


	This case is here because it contains the common law test for consideration; may not have same result today because it exists on  “the periphery of the market place.”  Court states what is the very standard test for consideration: benefit/detriment test.  So nephew fulfilled benefit/detriment test by his forbearance.  Did not have to show benefit to uncle because of the detriment to nephew.  Tangent about making a contract with somebody over something illegal.  No settled answer.  Do we let people buy there way out of complying with the law.  Courts don’t think acceptable for individuals, but if terminate a corporation has much more dispersed effects.  Make comparison of Hamer case with promise to “put you in my will.”  Here there is no consideration, is a donative promise.  So promise to make a gift is not enforceable under contract promises.



	Consideration

(Bargained for exchange test)
	
	Baehr v Penn O Tex Oil Corp.
	Plaintiff, A, leased gasoline filling stations to third party, C.  C was heavily indebted to defendant, B.  B assumed some of the financial management of C.  A tried to collect rent from B and agent for B said they would mail him the rent check.  Time passed and plaintiff writes letter threatening to sue for the rent money.  B wrote back denying responsibility for rent or of any knowledge or any rent due plaintiff.  Plaintiff again called defendant and was told that he would get his rent check when things were straightened out.  Plaintiff waited for 10 days then filed suit.


	First question for courts is whether Penn O Tex has become assignee for the lease.  If Penn had assumed the responsibilities to such an extent that it became an assignee then it would be responsible for the lease, then Penn would be liable.  Next theory is that plaintiff had a contract with Penn.  Contract is that def will pay rent and pl will give time to pay for consideration.  Def made “promises” to pay rent and get things straightened out and plaintiff accepted by promising not to sue as long as they pay rent.  Court finds that promises were made by Penn O Tex but there was no consideration.  Pl was on vacation in Florida and didn’t do anything but make a few phone calls.  Def’s promises didn’t induce forbearance, the forbearance would have happened anyway.  Pl could have started a suit from Florida.  Lawyers play a formalizing role.

	Consideration

(Gifts)
	
	Doughtery v Salt
	Plaintiff is 8 year old boy who received a signed promissory note from his aunt that he would receive $3000 upon her death.  No conditions were set that he had to fulfill.  Only condition set was that it would be after her death.  Aunt died and her executor refused payment on grounds that there was no contract for lack of consideration
	Same Court as Hamer v Sidway.  No bargain made, only promise to make a gift.  Gift promises are not enforceable.  The note even says that there was a recital of consideration but that is not enough.  Even a nominal consideration is not enough.  



	Consideration

(Past Consideration)
	
	Plowman v Indian Refining Company
	Plaintiffs are thirteen employees plus representatives of 5 deceased, were told by vice president and general manager that they were to receive payments of one half their previous salary for the rest of their lives.  They were to no longer render any services, their only responsibility would be to call the office for their checks each pay-day. The payments continued for approximately 11 months then were told that the payments would be terminated.


	Plaintiff gives three basis for consideration.  (1) current relationship that existed between employer and employee (they didn’t go to work elsewhere, they were still working at the time of the agreement, they relied on the promise), (2) employers desire to provide for the future welfare of these comparatively aged employees, and (3) the employees were to call the office every payday(they had to actually go to the payroll office) .  First, past consideration doesn’t count.  Why?  Who would decide if consideration was sufficient of excessive.  Also risk, increases uncertainty for employers.  Second, why doesn’t moral argument work?  These promises don’t fit into our contractual exchange model.  Consequences too severe if enforced.  Third, it is not a detriment, only a condition.   Could move closer to consideration if it can be shown that there is a benefit to the corporation (e.g. lifts moral).  See the three indented statements on p125.  All support consideration:  1.  person has to pick up their checks could make argument that increases company moral.  2.  employees waive right to come back and work for def.  If this is valuable then it could be consideration.  3.  retirees required to come train new employees (usually these are called “consulting agreements”).  



	Agency:

Scott talks in depth about relationship between principal and agent.  Defn from restatements:  “an agent is a person who by mutual consent acts on behalf of the other person and is subject to the other’s control.”  Mere agency is lowest form of fiduciary relationship, trustee is the highest.  Lawyer-client is close to trustee.  Law creates obligation to these relationships, must work in principal’s best interest.  There are costs associated with agent principal relationship (“bonding costs”).  So this relationship deals with scope of the agency and authortity in agency.  “Actual” and “Apparent” authority.  If the principal’s conduct would have caused a reasonable person in the position of the agent to believe some conduct is authorized, then this is real authority.  So third party can sue principal.  Apparent authority is what exists in the mind of the third party.  This is when there is no actual authority.   This must be based on conduct of the principal and must be reasonable.

Authority and Agency

(
Express Authority ( principle gives specific instructions to act.  

(
Implied Authority ( principle gives general instructions to act.

(
Apparent Authority ( agent assumes power through actions.

( No Authority ( becomes binding if principle accepts.



	Promissory Estoppel

(Charitable Subscriptions)
	
	Allegheny College v National Chautauqua County Bank
	D promises to give $5000 to P, a charitable organization.  The parties agree that the $5000 will be used to establish a scholarship fund to be named after D.  D gives $1000, which is put aside by P for the fund, and then D repudiates her promise.  She dies, and P sues her estate for the remaining $4000.


	Cardozo:  contract was made at time of getting the thousand dollars so couldn’t give it back, finds consideration in their forbearance in the use of the money; not a clear case on either contract or promissory estoppel terms; there really is no consideration (college really didn’t give consideration at time of formation of contract; didn’t have any current obligations); so cardozo is really just implying a return promise by college to do some questionable forbearance in the future.  Cardozo talks about future detrimental reliance, what college would have done when the gift was received later, but college hasn’t done anything yet accept let the money sit in a bank; like a “thormotrope”; But today Cardozo’s straining is generally recongnized today.  Unlikely modern court would have made college accept rest of the money, would let them give it back.  Dissent by J. Kellog explains why no unilateral or bilateral contract:  Yates proposed to exchange her offer of a donation in return for acts to be performed.  The gift was never made known as demanded.  The donor stipulated for acts not promises.  Also says that the death of Yates terminated the offer; Kellog: “there was no offer, no acceptance and no contract.”  No legal consideration given so no bilateral contract.



	Promissory Estoppel

(Commercial Context)
	Rest

90
	Katz v Danny Dare
	Katz worked for Dare for years, was seriously injured while tried to keep money from being stolen; was talked into retiring with a pension after 13 months of persuasion by Dare.  Board had passed a written resolution authorizing the pension.  Court held for Katz.
	Under classic contract, company made an offer to Katz for a pension, they negotitated for 13 months, makes it clear that this was an exchange or bargains (Bahr v Penotex); this court didn’t accept pure bargain theory; in general courts are moving toward bargain theory.  Katz voluntarily changed his position (see element 3-wasn’t’ required to retire); Compare to Plowman where found no consideration, pension was a gift. Elements of PE: 1. promise, 2. promisor reasonably expects to induce action or forbearance of promisee or third person, 3. promise does induce action or forbearance to promisee or third person, 4. remedy granted may be limited as justice requires.///Differences from Plowman 1. no consideration in plowman (no voluntary act, just fired then given pension), 2. no agency question in Katz.  Typical damages for Promissory Estoppel are supposed to be “Reliance Damages.”  Supposed to put plaintiff back in position they would have been in had the promise not been  made.



	Pure Restituion

(“unjust enrichment”)


	Rest

117
	Glen v Savage
	Def’s lumbar falls into river, plaintiff jumps into river and saves it, wants compensation for providing a benefit
	Pure Restitution previously called “Quasi Contract.”  Restitution based on benefits received, not on cost of reliance (as in PE).  Where it is services retained, then cost of those services, for assets, it is cost of assets.  Elements of a bilateral contract present, but no contract formed, so courts must decide if to provide a remedy.  Case turns on intention to charge.  When it is a professional whose job it is to save lives or property then it is assumed that they do it with the intent to get paid.  Courts are looking for benefit, value received, so more likely to get paid if do this as part of their job.



	Pure Restituion
	Rest

116
	In re Estate of Crisan  (Note case in Glenn v Savage)
	Lady brought to hospital and died without regaining consciousness; hospital allowed to recover in restitution for value of services performed; relied on Rest sec 116


	Example of fact that there is a general presumption that she would have wanted those services (lady never had a chance to rebut the presumption)

	Pure Restitution
	
	Watts v Watts
	Cohabitational relationship for 12 years; pl asserts long term open ended contract.  They had filed joint tax returns, had two children, put themselves forth as husband and wife, etc.
	5 claims: 1. statuatory distr-no, have to be married; 2. equitable estoppel (husband can’t deny they are married)-no, doesn’t recognize common law marriage; 3. Breach of contract –possible; consideration would be the housekeeping, childrearing, etc. Scott says is legally sufficient, claim would probably survive; courts able to separate out sexual aspect from other benefits exchanged ; 4. Unjust enrichment-possible; argument is one party gets all the benefits, both are in same position morally; if employer/employee then doesn’t get much; if partnership, then entitled to “a piece”; 5. partition-possible; another joint ownership concept; ////For contract claim she is entitled to what the parties contemplated at the time, would probably get a lot more than for unjust enrichment and partition; for unjust enrichment and partition, court decides, pl would get less.  Unjust enrichment, pl would get what it would cost for def to receive the same services (?).  Courts use least speculative method, probably wouldn’t use pl’s career opportunity cost.



	Promissory Restitution

(Moral Obligation)
	Rest

86
	Mills v Wyman
	Plaintiff gave medical care and room and board to def’s son.  Def wrote letter later promising to pay for expenses, later refused to pay.
	Classic view: Moral obligation is not binding.  Exception is in cases where there was a previous enforceable obligation but law prevented recovery.  So common law would allow revival of debts.  But now have statutes that cover this, increased formality to making them enforceable.  Bankruptcy there is a hierarchy of who gets paid first so to enforce moral  obligation would defeat statute.



	Promissory Restitution

(Moral Obligation)
	Rest

86
	Webb v McGowin
	Plaintiff jumped off of mill with pine block. And was severely injured.  Probably saved Def from severe injury.  Def promised to pay $15/week and did until his death 8 years later.  Estate refused to pay.
	Distinguished from Mills:  1.  Def (not third party) had received material benefit; court uses promise as manifestation of assent; demonstrates promisor recognizes the benefit; 2. Ratification theory; hypothetical that service was done at promissor’s request; 3.  Detriment to Pl; makes it look mor e like bargain if Pl had significant detriment; court looking for comfort in exchange; 4. Payments were made; voluntary assumptin of obligation (not made in Mills) 6.  Time passed; not likely to be from emotional outburst;  Also, Court could have asked if this was within scope of employment but didn’t.  Problem:  when did court think obligation attached?  When promise made, then wouldn’t matter if payments were made.  After first payment? Etc.



	Promissory Estoppel and Subcontractors
	
	James Baird v Gimbel Bros; 

Drennan v Star Paving
	Both similar facts; subK made mistake in bid and tried to revoke. 
	L. Hand refused to apply PE to subK situation, said PE only applies to one-way, not exchange promises,; Traynor did allow, was a way to shift risk and costs to subK, allows for lower price to client (taxpayer).  Neither thought unilateral (no mutuality, GenK submitting bid was not performance because did not have to use subK), bilateral (revocable by subK until GenK accepts, giving subK the K), or  option (no consideration) present.  Neither wanted to bind general K.



	Firm Offer
	UCC

2-205
	Mid-South v Shoney’s
	Pl and def met in april 1982 and pl gave def a “proposal” which included a 45 day notice of price increases.  Def began purchasing meat from pl in july 1982 by calling or by purchase order.  On aug 12, 1982 pl told def that they were raising price by 10 cents per pound.  Def objected because of 45 day notice provision.  Pl lowered price increase to 7 cents per pound and def neither agreed nor disagreed.  Def started ordering meat agreeing to have it shipped at the higher price which was noted on the invoices.  On the final order shoney set off 26K due to the price increase “overcharge.”  Pl sued to recover the 26K.  Court found that there was a firm offer initially and that price increase occurred after the 3 month period and thereafter each telephone order or purchase order constituted a new contract.
	Constructions:  

1.  Requirments contract:  Shoney’s first argument.  Rejected because Shoney’s wasn’t locked into to using one supplier, deal wasn’t exclusive.

2.  Renewing offer:  renewing offers until offer revoked.  But then 45 day provision should be in each separate contract so price should be locked into lower price, until 45 days after notice is given.

3.  Firm offer:  (1) merchant? Yes, (2) goods? Yes, (3)signed in writingn(doesn’t say), (4) explicit assurance that offer will stay open? Not sure;  This is in reference to the “proposal”. So may meet  criteria of UCC firm offer, meets restatement definition except quantity not clear and duration not clear; quantity was variable, Shoney’s could buy what it wanted, since no duration then a reasonable time.  Also, offer most likely given by officer of corporation so no agency problem.  So court said it was a firm offer.  Note this was probably the least likely construct the parties contemplated at the time.

4. New contract pursuant to firm offer contract (45 day notice carries over on each new contract)(?how different from number 2?)

Note: court chose the only construction where Shoney’s loses.  Why?  (?)Bad faith on part of Shoney’s?  Disguising their real intent.  Also, what happened on aug 12 when Midsouth raised prices?  Price probably went up.  Also, court says Shoney’s could have sent purchase order with an “explicit reservation” of acceptance of its terms of the lower price.

45 Day price guarantee is technique to attract business by shifting risk to self.  Shifting risk is theme.

	Notes from MidSouth:

UCC 2-205  Firm Offers:  Offer by Merchant to buy or sell goods is irrevocable if two conditions are met:  1.  signed in writing, 2. it gives explicit assurance that offer will stay open.   Max time of irrevocability is 3 months; also if offeree supplied the form then must sign that part separately.

UCC has no definition of offer, in Mid South, court used common law definition (relied on Restatements)

Requirement Contract:  

Unlikely Promissory Estoppel claim would work because of issue of reliance by Shoney’s.  There are so many suppliers of meat that it would be unreasonable for Shoney’s to rely on one supplier.



	Battle of the Forms

(classic doctrine)


	
	Poel v Brunswick-Balke-Collender Co.

NY 1915
	1.  phone call, B to S (buyer to seller)

2.  April 2 letter:  S to B,

3.  April 4 letter:  S to B,  confirmation; gold/cash clause

4.  April 6 letter:  B to S; “purchase order”, prompt/guarntee

5.  Jan 7 letter: B to S, revoke
	Court:    (1) phone call = legal nothing, (2) 4/2 letter = legal nothing, (3) 4/4 letter = offer [gold/cash are new so not an acceptance], (4) 4/6 letter  “purchase order” = counter-offer, (5) 1/7 letter = revocation.

Scott:  gold/cash today might be considered boilerplate.

PE claim doesn’t work because: 1. PE not in play at that time, 2. PE doesn’t work in cases of commodities.

	Notes from Poel vBrunswick

Why use forms?  1.  minimizes information that needs to be conveyed, 2. minimizes record keeping, 3. polices the activities of employees, 4. disciplines sales force, 5. lowers costs by letting lower level employees do more, 6. maximizes legal position

Common law rule is “last shot” rule, whoever makes the last counter-offer wins, usually gives advantage to seller.

“Boilerplate”:  terms that are standard for the industry, nobody reads them.

So 2-207 on p29 remains law, is intended as a response to last shot rule.  Scott recites last shot rule.  So 2-207 is response, tries to deal with realities of commercial dealings, transactions are completed without reading the forms, attempts to answer two questions: 1. is there a contract formed, 2. what are the terms.  So it is still possible to find no contract.  In most cases there is some or complete performance as in Hercules case, so doesn’t make sense to say that there is no contract, so have to say when was contract formed and what are terms.  



	Battle of the Forms

(classic doctrine)


	
	Problem 4-3
	· 9/15 Phonecall:  M to GP

· 10/1 am Fax:  M to GP, purchase order, deliv Nov. 15

· 10/1 pm Fax:  GP to M, confirm with T+C, para 6

· 10/7 check:  M to GP, 10%

· 11/4 Fax: GP to M, notice of delay

· 11/4 phonecall:  M to GP


	Constr #1:   (1) phone call = negotiation, legal nothing, (2) oct 1 am fax = offer, (3) oct 1 pm fax = counter-offer, (4) check = partial performance, so is acceptance and  para 6 included

Client (M’s) options:  (1) negotiate with wintel, (2) consider breach (if breach damages < liquidated damages), (3) Try to settle with GP for less than breach

	Battle of the Forms

(modern doctrine;  Offer is Expressly Conditional)
	UCC

2-207
	Brown Machine, Inc v Hercules, Inc.
	· Nov 7:  “Proposal”, Para. 8 (indeminity); specs, price; “not bound”

· Jan 6:  H to B purchase order, change 1 spec, “blue box” (has expressly conditional terms)

· Feb 5: B to H order acknowledgment, para 8, “7 days”

· Feb 9:  letter from H to B, change 1 spec, “all others OK”
	Employee can’t sue Brown in contract so sues in tort.  Brown then sues Hercules under contract to enforce the indemnification clause.

Court:  Offer = form with blue box dated 1/6.  Acceptance = 2/5.  Terms = only blue box terms apply since acceptance was not made expressly conditional by Brown.  If 2/5 was made expressly conditional with a red box then ? knock out rule would apply (2-207.3) unless UCC had gap filler.

Other constructions:

1. Offer = 10/7; Acceptance = 1/6; terms = would only include the change in specs, would not include blue box [this construction requires court to ignore all positioning and boilerplate].

 2.  Offer = 1/6; Counter-offer = 2/5;  Acceptance = 2/9; Terms = indemnification clause included because Hercules didn’t make their acceptance expressly conditional.

	Notes on Brown v Hercules

UCC 2-207 sometimes called the “first shot rule” 

No privity existed between plaintiff (Hercules employee) and Brown.  Since no privity then can’t sue under contract (can only do this in very limited circumstance), has to sue under tort.

Indemnification clause by Brown is a risk shifting strategy.  Brown could accept the risk itself and just raise its prices, but maintaining the risk raises the overall level of uncertainty  (since can’t predict costs, will tend to overinsure?).  Also, in this case the indemnification clause was really broad, even covered injury from Brown’s own negligence.  If it wasn’t for that part of the clause, the clause wouldn’t be so offensive.  Even though since Brown’s claim is brought under contract, Hercules would still argue that it is unconscionable.

	Battle of the Forms

(Modern Doctrine; Material Alteration)
	UCC

2-207
	Dale v Falconer
	· Plaintiff (AGM) was a subK on a project.  Had to be substantially finished by Oct 03, 1986, or incur penalties.

· Aug 04:  telephone call:  AGM calls Falconer and ordered a quantity of a glass product (“Spandrel”). 

· Aug 05:  AGM sends Falconer a “confirming order form.”  

· Aug 05:  Falconer sends form to AGM.  Form indicated it confirmed “verbal 8/4/86” ; included Para 8:  no liability for special, direct, indirect, incidental or consequential damages
	Offer = 8/4 telephone call; 

Acceptance = 8/5 form which included clause of limitation of consequential liability

Court uses UCC 2-207 to determine if the clause limiting consequential liability would be a “material” alteration.  Uses “Surprise/Hardship” rule under Comment 4 of 2-207.  Court says that since including that clause is common industry practice then no surprise.  However, it would be hardship since it would lead to loss of $ for AGM. 

Scott:  effect of the court’s holding is that because of lack of surprise, burden is placed on the risk shifting party (Falconer, since it included the liability limitation clause).  Scott also says that basically a party could always make the hardship argument because fact that they are losing money is reason that they are in court.



	NOTES ON DALE v FALCONER

Damages types (think in terms of layers):  (1) breach = lost profits (these are the core), (2) incidental damages = usually included in benefit of the bargain, damages from dealing with the breach, have to mitigate, costs of cover, etc. , (3) consequential damages = damages that are somehow sufficiently tied in so reasonable to recover, e.g. knew other party had a particular need, special items, etc. (these can go on indefinitely so courts have to cut-off at some point, also why sellers like to include limitations for consequential damages)

Limitation of consequential damages is considered “material”

Surprise/Hardship test, comment 4 of 2-207:  if standard practice in industry then can’t claim surprise, but since claim will always be about loss of  money then can always claim hardship.

	RULES LIMITING DAMAGES

1. Two rules of Hadley:  P suing for breach of contract may recover only damages which fall into one of two classes.  The damages must either:

a. “Direct” or “General” damages:  The court will “impute” foreseeability to the defendant as to those damages which any reasonable person should have foreseen, whether or not the defendant actually foresaw them; and

b. “Consequential” or “Special” damages: The court will also award damages as to remote or unusual consequences, but only if the defendant had actual notice of the possibility of these consequences.

2. UCC Rule (2-715(2)):  Allows a buyer to recover “consequential damages resulting from the seller’s breach,” defined to include “any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise,” as well as “injury to person or property proximately resulting from any breach of warranty.”  Comment 3 notes that “particular needs of the buyer must be generally made known to the seller while general needs must be rarely known to charge the seller with knowledge.”

3. Limitation of damages by the parties:

a. Under UCC the parties are given substantial latitude to modify their liability for consequential damages. 2-719(3) provides that “consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable.”

b. General rule of unconscionability:  limitation of consequential damages for injury to the person in cases of consumer goods is “prima facie unconscionable,” and that limitation of damages where “the loss is commercial” is not prima facie unconscionable.  The section does not state anything about unconscionability where injury to the person resulting from commercial goods is involved, nor where economic loss to a consumer is involved.



	Battle of the Forms

(modern doctrine; conditional acceptance -  must be unwilling to proceed)


	UCC

2-207
	Problem 4-4a
	· 9/15 Phonecall:  M to GP

· 10/1 am Fax:  M to GP, purchase order, deliv Nov. 15

· 10/1 pm Fax:  GP to M, confirm with T+C, Has paras 1-6:  (1) deposit, (2) unpaid interest, (3) attny fees, (4) arbitration, (5) + warranty, (6) delay disclaimer

· 10/7 check:  M to GP, 10%

· 11/4 Fax: GP to M, notice of delay

· 11/4 phonecall:  M to GP


	(1) phonecall = negotiation, (2) 10/1 am fax = offer, (3) 10/1 pm fax = acceptance (language not strong enough to negate acceptance aspect), (4) Check = ?  could argue (a)  that it was not acceptance of additional terms because it is too passive to constitute an acceptance under the required terms (similar to the feb 9 letter in Brown case), or (b) that it is implicit acceptance of all the terms.

Offer = 10/1 am fax; Acceptance = 10/1 pm fax

Scott:  so if check is not an acceptance of the additional terms then delay clause is not included and Mendoza can walk away without breaching the K.



	Battle of the Forms

(modern doctrine; knock out rule)


	UCC

2-207
	Problem 

4-4(b)(i)
	· 9/15 Phonecall:  M to GP

· 10/1 am Fax:  M to GP, purchase order, deliv Nov. 15

· 10/1 pm Fax:  GP to M, confirm with T+C, Has paras 1-6:  (1) deposit, (2) unpaid interest, (3) attny fees, (4) arbitration, (5) + warranty, (6) delay disclaimer

· 10/7 check:  M to GP, 10%

· 11/4 Fax: GP to M, notice of delay

· 11/4 phonecall:  M to GP


	Same as above except 10/1 am fax has clause saying supplier responsible for delays.  In this case offer and acceptance have conflicting terms; so have three options, could go with either side or could go with knockout rule, in which case the contract would contain whatever the relevant code is, which is impracticability, so there is a gap filler.  2-715 is limited so GP would probably be in breach because they failed to deliver and 2-715 was not a defense.  Could also say that under 2-207(2)(c) there was an automatic objection.



	Battle of the Forms

(modern doctrine; conditional acceptance  -must be unwilling to proceed)


	UCC

2-207
	Problem 

4-4(b)(ii)
	· 9/15 Phonecall:  M to GP

· 10/1 am Fax:  M to GP, purchase order, deliv Nov. 15

· 10/1 pm Fax:  GP to M, confirm with T+C, Has paras 1-6:  (1) deposit, (2) unpaid interest, (3) attny fees, (4) arbitration, (5) + warranty, (6) delay disclaimer

· 10/7 check:  M to GP, 10%

· 11/4 Fax: GP to M, notice of delay

· 11/4 phonecall:  M to GP


	Same 4-4 except 10/1 pm fax by GP is expressly conditional.  Then that fax would be a counter-offer and there would be no acceptance because code does not consider performance as acceptance.  So there would be no offer. 

	INTERNATIONAL CONTRACTS

Article 19-1:  uses mirror image rule (=last shot rule)

Article 18-1:  acceptance can be through performance but not silence

	Agreements to Agree

(common law approach)
	
	Walker v Keith
	Plaintiff was a lessee, had an option to renew a 10 year lease.  Lease said that the monthly rent for the renewal period would be based a comparison of rental values.  Court cites several sources which state that lease renewals could be indefinite if the lease does not prescribe a way to value the rent.  Court basically looking to an objective standard on which to base the rent. Lease had 2 provisions:  1. agree to agree, 2. renewal value will be based on a comparative adjustment in the light of “business conditions.”


	Constructions:

1.  Court to supply the missing term: Court said that rental value was too central in the deal for the court to supply the missing term.

2. Scott: could read it as an agreement to bargain in good faith, but this doesn’t require the parties to come to an agreement, and is difficult to prove.  Real estate here, contrasts with sale of goods, because in sale of goods it is easy for court to supply the value term, but since real estate is unique, more difficult for court to determine value.

3. Here, court takes strict common law view and reads the clause out of the contract like it never happened.  But court acknowledges that the renewal was negotiated and had value.



	NOTES ON WALKER V KEITH

Why include renewal clause (option)?  1.  reflects the uncertainty at the time, 2. parties want some assurance that they will be able to continue the relationship

Why put in an agreement to agree instead of option for renewal?  1. Each party is concerned the market will shift unfavorably for them, so want ability to get out while preserving ability to stay in. 2. Preserves cost if they stay in the relationship, because limits number of items to be negotiated.  3. Cost of replacement transaction can be high.  4. usually landlord is the party who wants right to walk away from the deal.

Lease renewal: was for benefit of lessee.  Why is that?  Goodwill can be associated with the location, that can be worth a lot to a business.  So if landlod doesn’t renew lease, he captures the goodwill.  So there is a imbalance in costs of terminating the lease in favor of the landlord.

Scott:  three reasons for not taking common law view:  1.  disparity of bargaining power, landlord has advantage, 2. parties clearly intend for the clause to mean something, 3. lessee should not be deprived of his right to enforce the contract

Limitations of common law approach:  1.  ignores lots of information like bargaining power, 2. no middle ground in common law; can’t allocate losses between the parties (would need a statute).

Problem in Walker case is “open price term”:  covered in UCC 2-305(4), Rest. 33(3); both suggest that openness of price term shows intent not to be bound.

UCC gives interpretation aids such as trade usage, prior dealings, etc.

UCC 2-204 (indefiniteness)

UCC uses two step test to determine whether there is an enforceable contract:  1.  have to find if parties intended a contract (look at what parties said and did, presumption is that parties do not intentionally make non-contracts, 2. find a reasonably certain basis for giving a remedy.

What to look for in an agreement to agree:



	LETTERS OF INTENT

- Reasons for having letters of intent:  1. increases certainty, 2. indicates basic structure is understood.

- But why not just use an option to bind the other party?  Would have to argue over price of option, would be too expensive.

- What if you expressly said in the letter that it wasn’t a legally binding agreement?  Not clear whether the additional language would be dispositive.

- Factors to determine whether the parties intended the writing to be binding:  (1)  whether the type of agreement involved is one usually put into writing, (2) whether there are many or few details, (3) whether or not the amount is large or small; intuition is that the larger the transaction is to you, the more you will want a fuller contract

- Scott: note that Restatements doesn’t use trade usage or prior dealings like UCC.

Scott:  it is very difficult to get money out of the company into your hands, there are only three ways to realize on your investment in a company: (1) initial public offering and values of shares, (2) internal restructuring of company where cash comes out, (3) mergers and acquisitions, from sale of company

Scott:  for a public company, they are required to make public disclosure of significant events in the company.  

So lawyers can take one of two roads when drafting a letter of intent:  

(1) try to not make it enforceable; make bare bones less than one page, make it uncertain as possible, make lots of disclaimers that are not just boilerplate;  or

(2) draft highly detailed letters of intent, assume that it will be binding anyway, so might as well get as much of it done at outset, leaving some deligence areas to be done later, leave some of the formal barriers in place (e.g. shareholder approval, etc.) so will be over 30 pages in many cases, has significant costs up front, to offset the legal risk and uncertainty of bare bones approach that might be legally enforceable anyway.  Often the deeper the negotiation goes, the more you find out, period between the letter of intent and the final deal, that is when you find out if it really makes sense to go ahead.

On public disclosure issue:  takes about three weeks to teach, but bottom line is that it is a very difficult judgment call; but is a legal judgment; is based on a sliding scale; usually lawyers recommend disclosure early because liability is very broad.



	Letter of intent
	Rest. 27
	Quake Construction v American Airlines
	GenK promises contract to SubK orally and in a letter, then reneges.  SubK seeking damages, controversy is over the meaning of the letter.
	Circuit court dismissed plaintiff’s complaint.  Appellate and Supreme court found letter too ambiguous, so sent for jury trial.



	Letter of intent
	
	Pennzoil/Texaco Case
	Facts:  Pennzoil wants to buy Getty so proposes that the 49% public would be bought out at $100 per share, so to eliminate the public component.  Trust goes to board and board rejects it as too low.  So price raised to $110 per share.  After the price is raised, Getty issued a press release described the document, which was entitled “an agreement in principle” which was a memorandum of agreement.   A lot remained to be done, disclosure documents, scheduling of shareholder meetings, etc.   Management of Getty never liked this deal and were out looking for competing bid; found Texaco.  Texaco entered into negotiations with board, museum, and trustees.  Since they owned 51% of stock they could block.  After getting agreement by all three (board, museum, and trustees) they made a bid for $125 per share.  Pennzoil sued everybody; first they tried to stop Texaco from buying at $125 per share, but they couldn’t.  Had to sue in Delaware, but Delaware wouldn’t give an injunction.  They then sued Texaco in Texas state court for tortious interference with state contract; at the trial a lot of experts were brought in to give information on trade usage; experts testified that the MOA was not a contract.  But jury found that MOA was an enforceable contract, which was breached by Texaco’s tortious interference, and awarded Pennzoil 7 billion and 3 billion in punitive damages.  Texaco put on no evidence of damages on theory that it would weaken their contract case of no contract.  So the award was 10.5 billion plus interest.  To do appeal they had to post a bond for the full amount, 12 billion dollars.  They said they couldn’t post bond, the court would require them to become bankrupt to file an appeal, so went to federal court which intervened for a while but finally threw it out on grounds that it belonged to the state.  So negotiated with Pennzoil after filing for bankruptcy and settled for 3 billion.  (Scott says look at the jury instructions).   Court used straightforward common law principles, nothing in the jury instructions about trade practices or other things UCC might use.  [UCC deals with goods, stock not included in UCC?]



	STATUTE OF FRAUDS

Principle sections are Restaments 110 (basic rule) and 131-9 (exceptions) and the UCC sections

Rest. 110:  

(1) a contract of an executor-administrator to answer for a duty of her decedent

(2) a contract to answer for the duty of another

(3) a contract made upon consideration for marriage

(4) a contract for the sale of an interest in land

(5) a contract that is not to be performed within one year from its making

UCC:  

(1) sale of goods for the price of $500 or more (2-201)

(2) any contract for the sale of securities (8-319)

(3) a contract for the sale of personal property that is neither goods nor securities for more than $5,000 (1-206)

(4) any agreement which provides for the creation of a security interest in personal property that is not in the possession of the secured party (9-203(1)(a))

Scott:  first question you should ask in a contract question is “does the statute of frauds apply?”

First check to see if there is offer, acceptance and consideration, then check to see if satisfied the statute of frauds, if no signed writing is there then go to the exceptions

SOF serves to purposes:  (1)  documentary/evidenciary purpose, (2) cautionary purpose

Writings:  

· Can combine several writings into one, as long as one of them is signed then counts for all of them; can be a signed letter to a relative

· Signature is liberally construed, doesn’t have to be full signature; in UCC can be only letter head if that is the ordinary way in which they authenticate things

· Writings can be before or after, any way in which you can put the writings together to [meet the requirement]

· Writing has to refer to material terms, but doesn’t have to delineate them

· Writings has to be signed by the defendant (keeps brokers from doing whatever they do and sticking the customer with the bill, but also prevents legitimate claims from being pursued)

How the cases would have turned out without SOF:

1. Crabtree:  Note in Crabtee court sticks with SOF, but in Winternitz, price went down 55K, but court didn’t want to give broad precedent to the lower courts, so shifted to a tort theory instead.  If no SOF Crabtree would have come out the same because court found that there was a contract.  

2. In Winternitz, it is unclear, there is no strong evidence, and question would be was his reliance on the lease reasonable when he didn’t have the lease in hand.  Could argue that part of the 55K came from the location and belonged to the landlord, so he flipped the lease (didn’t hold it for long).    

3. Rice is less clear without SOF, would have come down to a jury question as to whether there was a contract.

In August 2000 version of UCC, raises $500 to $5000 and does not refer to writing but refers to record, to expand acceptable form of documentation.   New version also adds exception which eliminates the one year SOF.  One year one still apply to common law but not under UCC.



	SOF EXCEPTIONS from Restatements:

1. Land contract provision; action in reliance; specific performance (Rest 129)

a. A contract for the transfer of an interest in land may be specifically enforced notwithstanding failure to comply with the SOF if it is established that the party seeking enforcement, in reasonable reliance on the contract and on the continuing assent of the party against whom enforcement is sought, has so changed his position that injustice can be avoided only by specific enforcement.

2. Contract not to be performed within a year (rest 130)

a. When one party to a contract has completed his performance, the one year provision of the SOF does not prevent enforcement of the promises of the other parties.

3. Enforcement by Virtue of Action in Reliance (Rest 139)

a. A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the SOF if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach is to be limited as justice requires.

b. In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant:

i. The availability and adequacy of other remedies, particularly cancellation and restitution;

ii. The definite and substantial character of the action or forbearance in relation to the remedy sought

iii. The extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence

iv. The reasonableness of the action or forbearance

v. The extent to which the action or forbearance was foreseeable by the promisor

4. Reliance on Oral Modification (Rest 150)

a. Where the parties to an enforceable contract subsequently agree that all or part of a duty need not be performed or of a condition need not occur, the SOF does not prevent enforcement of the subsequent agreement if reinstatement of the original terms would be unjust in view of a material change of position in reliance on the subsequent agreement.

EXCEPTIONS BY CATEGORY:

1. Surety ship agreement

a. Exception:  main purpose rule (Rest 112)

2. Land contract provision

a. Exception 1:  by virtue of full performance on part of seller (Rest 2d 125)

b. Exception 2:  by virtue of significant reliance by buyer (usually means must make improvements on the property) (Rest 129)

3. One year provision

a. Exception:  when one party fully performs then SOF does not prevent enforcement

4. Reliance:  reliance can substitute for the writing (R2d 139)

5. Sale of Goods

a. Exception 1:  goods specifically manufactured (2-201(3)(a))

b. Exception 2:  admission by party whom enforcement is sought that there was a contract for sale of goods, but only enforceable to the extent admitted (2-201(3)(b))

c. Exception 3:  Goods accepted and paid for (2-201(3)(c))

d. Written confirmation that is not objected to after 10 days (only between merchants) (2-201(2))



	Statute of Frauds

(integration of signed and unsigned writings)
	
	Crabtree v Elizabeth Arden Est.

NY 1953
	P interviewed for a job with D, wanted to have a three year contract; secretary of D made a pay schedule on an unsigned scrap paper.  When P started work he received two initialed payroll cards.  P was later not paid according to the schedule and sued for breach.  D claims that contract doesn’t satisfy statute of frauds and so is not enforceable.
	1.  Court says that you can combine the signed and unsigned writings , provided that they clearly cover the same subject matter.

2.  Court holds the modern view that if an unsigned document contains one of the material terms, then will check by inspection, and if it is apparent that both documents refer to the same transaction, the unsigned one may be considered part of the memorandum, if external evidence (e.g. oral testimony) demonstrates that the parties assented to the unsigned document. (NB:  assent to the unsigned document must be shown)

3.  Scott:  not clear why secretary’s schedule is not enough; no claim that secretary was acting beyond her authority.   More modern court would look at this and say this was a clear SOF document and move onto the merits of the case.

4.  Scott:  note that SOF is not symmetrical, if Crabtree was resisting enforcement then the company would have to come up with a document signed by him.

	Statute of Frauds

(one year rule)
	
	Freedman v Chemical Constr. Corp.

NY 1977
	P alleged D had orally promised to pay him a commission for procuring a contract for the construction of a chemical plant in Saudi Arabia, Ps fee to be payable on completion of the plant.  Some nine years passed between making the promise and the completion of the plant.


	Court held that the contract not to be within the one year clause; the whole process could have taken place within a year, said the court, even if that would have been “unlikely or improbable.”

Scott:  shows you what extent courts will go to read SOF out of the case.

	Statute of Frauds

(part performance exception to SOF)
	Rest. 129
	Winternitz v Summit Hills

MD 1988
	Pharmacy owned by P, premises operated by management.  Ps lease expired, P negotiated lease renewal, with option to renew if there is an improvement in the property; plaintiff said he might sell his business, and P and D make new lease.  P makes arrangements to sell his business, P can’t sell until lease finalized, and D refuses to sign.  P had to renegotiate the contract price, lost 55K.  P sues for money damages on claim that he relied on the lease and that his partial performance.
	1.  SOF implicated because the renewal lease not signed by the landlord (SOF of MD required any lease greater than one year to be in writing, otherwise unenforceable)

2.   P tries to use doctrine of part performance as an exception to SOF; court says that part performance only would apply if he wanted specific performance, not money damages.( Scott says that part performance clause in Restatements doesn’t apply to leases, only sales, so if MD used restatements wouldn’t have a claim)

3.  Court allows recovery on tort claim for malicious interference (because of statement made by D that he didn’t want P to walk out of the lease “with a dime.”)



	Statute of Frauds

(PE exception to SOF)
	Rest. 139
	Alaska Dem. Party v Rice


	P was employee of MD Democaratic Party, orally offered job in Alaska by D, P accepted and moved to Alaska.  D later reneged on his job offer.  Sue for breach of contract.
	 Scott:  first thing to look for  when sue for breach of contract is look for the contract.  First defense is SOF.  Here there is no signed contract, response is there is PE exception which makes SOF inapplicable; and courts upheld the PE exception and allowed recovery from D.  Court had to show that she relied and her reliance was reasonable in believing the person who assured her was authorized to give her assurance.  Scott says move to Alaska was a big move, so found reliance.



	Statute of Frauds

(PE exception to SOF)
	Rest. 139
	Munoz v Kaiser Stell
	P moved from Texas to California, in reliance on D that he would be given a job for three years.  Sold his house in Texas and bought house in California, but lost California house after being fired by D.


	Court found that California was his childhood home, and that he was unemployed at time of the offer, so degree of reliance was small.

	Statute of Frauds

(exception: goods accepted and paid for)
	UCC 2-201(3)(c)
	Buffaloe v Hart
	P had been renting some barns from D, and P decided he wanted to buy the barns.  P and D agreed on $5K per year x 4 years.  P sent D a check with information including the barns, quantity of barns, and price as well as Ps signature.  But due to a change in market conditions, P ripped up check without endorsing it and returned it to P.  P sued for enforcement.  Trial court denied Ds motion for directed verdict and awarded P damages. D appealed.
	Court said that writing requirement of that state’s SOF required: (1) writing sufficient to indicate a contract, (2) signed by party or agent against whom the enforcement is sought, and (3) states a quantity.  Since D did not endorse or otherwise sign a document related to the sale of the barns, then element 2 is not satisfied, and so SOF is not satisfied.

However,  court said that whether or not the check was accepted, therefore triggering the exception under 2-201(3)(c) [goods accepted and paid for], would be a matter for the jury to decide, so concurred with trial court finding.

	INTERPRETATION

3 approaches:  1. subjective, 2. objective, 3. modified objective

Subjective:  old approach, if the parties attributed materially different meanings to contractual language, no contract was formed.  Problem:  hard to enforce agreements.

Objective:  looks at the meaning of the words used and the actions taken by the parties and look into what a reasonable person outside the transaction would think.  Problem:  can come up with a solution that neither party contemplated.  Shift from subjective to objective partly explained by shift by courts in presumption that parties were telling the truth to presumption that parties are not reliably remembering their explanations or the increasing use of lawyers to find a reasonable interpretation of the language to comport with their current intentions rather than what their previous intentions were.

Modified Objective:  General principle is objectiveness principle, words and actions govern; when there is a dispute court will look at reasonable interpretation of language, however, evidence of intention by parties can overcome the reasonable interpretation.  If there is performance then will use reliance based relief rather than expectation damages.

Restatement rules:

1. Whose meaning prevails (Rest. 201)

2. Rules in Aid of interpretation (Rest 202)

3. Standards of preference in interpretation (Rest 203)

4. Supplying an omitted essential term (Rest 204) 

Mutual mistake – 



	Maxims of interpretation:

1. Noscitur a sociis (“words of a feather”):  the meaning of the word will be affected by the context (e.g. S contracts to sell B his farm together with the “cattle, hogs, and other animals.”  This would probably not include S’s favorite house-dog, but might include a few sheep that S was raising for the market.)

2. Ejusdem generis:  a general term joined with a specific one will be deemed to include only things that are like the specific one.  This one if applied usually leads to a restrictive interpretation.  See example above.

3. Expressio unius exlusio alterius:  if one or more specific terms are listed without any more general or inclusive terms , other items although similar in kind are excluded.   E.g., S contracts to sell B his farm together with “the cattle and hogs on the farm.”  This language would be interpreted to exclude the sheep and S’s favorite house-dog.

4. Ut magis valeat quam pereat: By this maxim an interpretation that makes the contract valid is preferred to one that makes it invalid.(permeates all case holdings, we try to keep contracts valid, if it looks like they meant a contract, then try to find a valid interpretation, but this is dismissed by walker v keith.)

5. Omnia praesumuntur contra proferentem:  If a written contract contains a word or phrase which is capable of two reasonable meanings, one of which favors one party and the other of which favors the other, that interpretation will be preferred which is less favorable to the one by whom the contract was drafted.  This maxim favors the party of lesser bargaining power, who has little or no opportunity to choose the terms of the  contract, and perforce accepts one drawn by the stronger party.  Such “contracts of adhesion” are discussed below.  However, the maxim is commonly invoked in cases that do not reveal any disparity of bargaining power between the parties.

6. Interpret contract as a whole:  A writing or writings that form part of the same transaction should be interpreted together as a whole, that is, every term should be interpreted as part of the whole and not as if isolated from it.  This maxim expresses the contextual theory of meaning, which is, perhaps, a truism.

7. Purpose of the parties:  The principal apparent purpose of the parties is given great weight in determining the meaning to be given to manifestations of intention or to any part thereof.  This maxim must be used with caution.  In fact, the two parties to a (bargain) contract necessarily have different, purposes, and if these are apparent, then the court can construe a principal or common purpose from the two as a guide to the interpretation of language or the filling of gaps.  Thus a contract to sell, buy, and export scrap copper was construed to make the buyers obtaining of an export license a condition of the seller’s promise to deliver.  However, if the purposes of the parties are obscure the court may well fall back upon “plain meaning.”

8. Specific provision is exception to a general one.  If two provisions of a contract are inconsistent with each other and if one is general enough to include the specific situation to which the other is confined, the specific provision will be deemed to qualify the more general one, that is, to state an exception to it.  A lease of a truck-trailer provided that the lessee should be absolutely liable for loss or damage to the vehicle, yet another clause stated that no party’s liability should be increased by this contract.  It was held that the former was more specific and therefore controlled the general provision, hence the lessee was liable.  A careful draftsman would have stated the former as an exception to the latter, and the court in effect does it for him.

9. Handwritten or typed provisions control printed provisions.  Where a written contract contains both printed provisions and handwritten or typed provisions, and the two are inconsistent, the handwritten or typed provision are preferred.  This maxim is based on the inference that the language inserted by handwriting or by typewriter for this particular contract is a more recent and reliable expression of their intentions than is the language of a printed form.  While this maxim is used in interpreting insurance contracts and other contracts of adhesion, it is also applicable to all contracts drawn up on a printed form.

10. Public interest is preferred.  If a public interest is affected by a contract that interpretation or construction is preferred which favors the public interest.  The proper scope of application of this rule seem doubtful.  It may have some appropriate uses in construing contracts between private parties.  However, as appied to government contracts it would, if applied, be used to save the taxpayers’ money as against those contracting with the government.  But his is not, it is believed, a standard of interpretation or construction uniformly applied to government contracts.



	Maxims of interpretation (simplified):  

1. Words of K are taken in context.

2. General terms combined with specific ones will refer to similar types as the specific ones.

3. Exclude additional things when not included in specific terms and no general terms used.

4. Courts prefer to find valid K if possible.

5. Ambiguity is construed against drafter... usually only if significant difference in bargaining power or an adhesion or form K.

6. Interpret K as whole... apply intent and meaning throughout the entire K.

7. Consider the purpose of the parties.

8. A specific provision is held as an exception to a general one if the two conflict.

9. Handwritten or typed provisions control printed provisions.

10. Prefer interpretation which favors public interest.

11. Also plain-meaning rule - look at terms on their face.



	Interpretation 

(subjective approach; mutual mistake)
	
	Raffles v Wichelhaus

1864
	Two merchants entered into a contract for the sale of cotton to arrive by a boat called “Peerless.”  But there were 2 boats called Peerless that carried cotton that left the port at different times.  It was established that the Buyer and Seller were referring to different boats.  Buyer refused to take delivery and seller sued for breach.  
	Court found no binding contract because there was no meeting of the minds.

Underlying assumption of good faith by court.  If we looked at this today we would expect that the market has moved in favor of the buyer; not clear that a modern court would come to the same conclusion today.

	Interpretation

(construction against drafter)
	
	Joyner v Adams
	P had property and contracted with D to develop it.  There were penalties for not completing on time and at the deadline, there was one lot that was ready to build on (it had water, sewage, etc. ready) but building had not begun.  D claimed that the penalties clause meant that the lot had to be ready to build on, not that the building had to be complete.  Dispute was over meaning of  “completed development.”
	Appeals court rejected trial courts use of the principle that ambiguity would be construed against the drafter.  Said that 1. it is not clear who drafted the clause, 2. construing ambiguity against drafter only applies when (a) the drafting party had reason to know both meanings of the language and the other party is unaware of a second meaning, or (b) when there is a difference in bargaining power.



	Interpretation

(priority of terminology interpretation)
	UCC

1-205,

2-208
	Frigaliment v International Sales Corp.


	D sold chicken to P.  Chickens were of lower quality than P had expected under the contract.  P sued under breach of warranty for fitness for the purpose for which they would be used.  Case turned on word “chicken” and what quality of bird that meant.  Case dismissed on procedural basis; plaintiff failed to show enough evidence to meets its burden that it was only supposed to get young birds.
	Basically there was roughly equal evidence that chicken was intended to mean “any chicken” and only broilers:

1. defendant’s strongest points:  (a) “any chicken” interpretation is consistent with one of the dictionary meanings, (b) the defn of Dept. of Agriculture which the contract made mention of, (c) some trade usage, (d) with realities of market (otherwise D would have been inexplicably selling at a loss), and (e) plaintiff’s spokesman had in some way confirmed



	Frigaliment case

Court’s order of priority:

1. express terms: language of contract to define chicken:  

a. plaintiff:  since the smaller birds were young birds then the larger ones should be too (“words of a feather” argument); court rejects, gives counter-example using apples.

b. Defendant:  says contract referred to Department of Agriculture standard (incorporation by reference)

2. course of performance:

a. preliminary negotiations:  exchange of telegrams, no mention of quality of bird

b. extrinsic evidence (in this case testimony)

i. exchange of  telegrams and telephone calls:  plaintiff at first used word “chicken” referring only to broilers, but when defendant asked what kind of chickens, plaintiff responded “any chickens” and also answered affirmatively to “huhn” which refers to broilers and stewers.

3. look at trade usage:

a. expert testimony

i. defendant:  a chicken is anything but a goose, duck, or turkey

ii. plaintiff:  

b. court here puts high burden on plaintiff to establish trade usage of chicken meant broilers (had to show that defendant knew or should have known that was the standard; UCC today not as lenient on defendant as a new entrant; UCC places burden on new entrants to learn trade usage

4. legal standards

a. incorporation by reference

5. Maxim of interpretation

a. Reasonable interpretation is that defendant wouldn’t have made a deal he would have lost money on (counter-argument is that merchants sometimes do this to attract new business, especially when they are new to an industry like here)

6. Course of dealing:

a. Defendant says plaintiff used the birds so that demonstrates the birds were OK; Scott: unfortunately that principle only applies when there is no objection, here there was an objection (same as in falconer where P used the glass windows but objected to the quality)

Course of dealing and usage of trade (UCC 1-205 (1)-(6))

Course of performance or practical construction (2-208 (1)-(3))

Priority based on 1-205 and 2-208:

1. express terms

2. course of performance

3. course of dealing

4. trade usage



	DAMAGES

Restitution damages – value rendered to the defendant; calculate what the defendant would have to pay to acquire the plaintiff’s performance, not the subjective value to the defendant.

Reliance damages – plaintiff is put in position he would have been in had the promise never been made (often includes out-of-pocket expenses in relocating to take the job with D, etc.)

Expectation damages – places the plaintiff in the position he would have been in had the contract been fulfilled (typically lost profits).



	What does the client want?

· What is the best case scenario? (expectation damages or specific performance)

· What is the worst case scenario?

· As a legal matter - which claim is better?

· As a practical matter - which claim will get more damages?

· Is settlement possible?

· What’s objective - to retain friendship?
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